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Eij>Bn)OB  i;.  Bowl. 

pOiuiui»fL] 

PtoQDim  OH  PiJkiiiTurf*8  Past  mobv  n 
pnwd  to  <iititiiii  him  to  rsooTcr  on  ft  oontfttot^ 

BATIVO  PaBILT  PSBVOBIOD  COHTKAOT  MAT  BaOOm  OJT  QOAJnVM 

IfsKUiT  or  giMmliim  vtMai  for  the  YBlaa  of  his  kbor  or  matoriala  whwo 
tho  oppoiito  party  ham  ftooepfced  and  appropriated  the  tame^  thoo^  nol 
parftitinad  or  delivered  acoovdJng  to  oootraot,  when  it  waa  in  his  poww 
to  raadnd  the  oontraot  <»  Udo  on  the  ground  of  bilnre  to  perform  it  with* 
ent  abandooiog  his  own  property;  otherwise  noii  But  in  ease  of  soeli 
partial  psrformanee  only,  the  plaintiif  oan  not  sne  on  the  original  agree 

VoLinniBiLT  Qunffnro  BhplotsbIb  Snmnn  nvinui  Bn>  09 
TmasMf  where  he  liaa  agreed  to  work  on  a  farm  for  n  speoiiM  period  for 
an  entire  earn,  oan  not  reoover  for  the  Ubor  performed,  althoogh  the  em* 
pleyer  liaa  approprinted  the  henefit  of  it^  sfaioe  it  waa  not  in  the  latter^ 
power  to  leeoind  the  oontraot  In  kfto,  without  nhandoning  his  own  prop* 
erty. 

Aocicnr  to  xeoover  for  work  and  labor.  Yerdiot  and  jndgmenl 
far  {he  plaintiff  and  the  defendant  appealed.  The  flaoli  ace 
riited  in  {he  ojonion. 

O.  Peters,  iot  {he  appellant. 

A*  Linoobfif  tar  {he  appellee. 

Touso,  J.  This  was  an  action  originally  oommenoed  before  a 
Jostioe  of  {he  peaoe,  by  Bowe  against  Eldridge,  to  reooTsr  {he 
Bom  of  loriyHsniTen  dollars  and  sixly-two  oents,  for  work  and 
kbor  peifoxmed  by  Bowe  for  Eldridge,  in  whioh  {here  waa  a 
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judgment  rendered  in  favor  of  fhe  plaintiff  below,  before  tba 
jxustioey  for  the  sum  of  thirty  doUars  and  costs.  From  this  jadg- 
ment,  the  defendant  below  prosecuted  an  appeal  to  the  Kendall 
circuit  court,  which  was  docketed  for  trial  at  the  April  term  of 
eaid  court,  1844,  and  continued.  At  the  August  tenn,  1844,  the 
parties  appeared,  and  the  cause  was  submitted  for  trial  to  a  juxy. 
The  plaintiff,  Bowe,  then  proved  that  he  had  worked  for  the  de- 
fendant, Eldridge,  on  his  farm,  in  the  year  1843,  for  about  tfaa 
term  of  fotur  months,  commencing  in  the  month  of  February, 
and  leaving  the  defendant's  employment  and  business  about  the 
last  of  June,  or  the  first  of  July  following,  and  that  his  labor 
was  worth  from  ten  to  twelve  dollars  per  month,  and  here  rested 
his  case. 

The  defendant,  Eldridge,  then  proved  by  Henry  Parsons, 
that  he  heard  a  conversation  between  one  Lake  and  the  plaintiff, 
Bowe,  on  the  twenty-ninth  day  of  June,  1843,  in  which  Lake 
expressed  a  wish  that  the  plaintiff  would  go  to  the  south  with 
him.  Lake,  to  which  the  plaintiff  replied  that  he  did  not  know 
whether  the  defendant,  Eldridge,  would  let  him  off;  that  on  the 
next  day,  or  the  day  following,  witness  was  at  work  with  the 
pli^intiff  in  the  defendant's  field,  and  in  a  conversation  then  had 
with  the  plaintiff,  the  plaintiff  said  he  wanted  to  go  to  the  south 
with  witness,  but  did  not  know  that  the  defendant  would  let  him 
off;  that  witness  then  asked  the  plaintiff  how  long  he  had  engaged 
to  work  for  the  defendant,  to  which  the  plaintiff  answered,  thai 
he  had  agreed  to  work  for  the  defendant  eight  months  for  the 
sum  of  ninety  dollars.  The  same  witness  also  testified  that  in  a 
day  or  two  after  this  conversation,  the  plaintiff,  Bowe,  left  the 
employment  of  the  defendant,  Eldridge,  and  quit  working  for 
him.  Parsons,  on  cross-examination,  also  testified  that  the 
plaintiff  held  the  last-mentioned  conversation  on  Wednesday  or 
Thursday,  and  that  on  the  Monday  morning  following,  the 
plaintiff  left  the  defendant's  residence,  and  did  not  return  to 
work.    Here  the  defendant  rested  his  defense. 

The  plaintiff  then  called  Elihu  Griswold,  who  testified  that 
the  plaintiff  sent  word  by  witness  to  the  defendant,  that  he 
would  not  work  for  him  any  more;  that  he,  witness,  went  to  the 
defendant's  house  and  delivered  said  message  to  the  def endant» 
to  which  the  defendant  made  no  definite  reply  and  no  objection 
of  any  kind.  Witness  could  not  recollect  when  this  took  place, 
but  tiiought  it  was  on  Monday  evening,  a  day  or  two  after  the 
plaintiff  ceased  to  work  for  the  defendant.  The  plaintiff  then 
recalled  Petit,  his  first  witness,  who  testified  that  he  had  a  con- 
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Tenation'with  fhe  defendaat,  after  the  plaintiflP  had  quit  working 
for  him,  in  which  he  told  the  witneas,  that  Bowe  was  going  to 
quit  work;  that  he  had  made  Bowe  three  proposition8»  to  wit:  1. 
That  Bowe  ahoold  work  out  his  time;  2.  Or  get  some  other  man 
to  work  it  oat  for  him;  or,  8.  That  he,  Eldridge,  would  pay  him 
thirty  dollars  for  what  he  had  done;  and  that  Bowe  was  to  let 
him  know  on  that  day  which  he  would  do;  that  Eldridge  also 
stated  in  the  same  conversation,  that  Bowe  had  sent  him  word, 
"within  the  time  allowed  for  that  purpose,  that  he  was  not  going 
to  work  for  him  any  longer;  and  that  Eldridge  then  said,  he  did 
not  consider  that  he  was  holden  to  pay  him  anything  for  what  he 
had  done,  because  he  had  not  taken  up  with  either  of  the  prop- 
ositions. The  witness  also  testified,  that  this  conversation  with 
the  defendant  was  in  the  evening  of  the  same  day,  or  day  after 
the  plaintiff  quit  working  for  the  defendant;  he  thought  on 
Monday  or  Tuesday  evening.  The  witness  further  testified, 
that  he  understood  from  the  defendant  in  the  same  conversation, 
that  the  plaintiff  had  left  his  service  before  the  three  proposi- 
tions, before  referred  to,  were  made  to  him.  The  defendant 
then  im>ved  an  account,  by  way  of  set-off  against  the  plaint- 
iff, for  three  doUars  and  twenty  cents.  This  was  all  the  evidence 
in  the  cause. 

Upon  this  testimony  the  juzy  returned  a  verdict  in  favor  of 
the  plaintiff,  Bowe,  for  twenty-six  dollars  and  seventy-five  cents. 
The  defendant,  Eldridge,  moved  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  a  judgment  rendered  against  the  defend- 
ant on  the  verdict  of  the  jury  for  twenty-six  dollars  and  seventy- 
five  cents,  and  cost  of  suit.  From  this  judgment  the  defendant, 
Eldridge,  has  prosecuted  an  appeal  to  this  court,  and  now 
assigns  the  following  as  causes  of  error,  to  wit:  1.  The  circuit 
court  erred  in  rendering  a  judgment  in  favor  of  the  appellee, 
when  it  should  have  been  for  the  appellant;  and  2.  The  court 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  evidence  shows  that  Bowe  had  agreed  to  work  for  Eldridge 
on  his  &rm,  for  the  term  of  eight  months  for  the  sum  of  ninety 
dollars,  and  that  Bowe  left  his  employment  and  ceased  to  work 
for  him  at  the  end  of  four  months,  without  the  consent  and 
without  any  fault  on  the  part  of  Eldridge;  and  the  question  now 
is,  ought  Bowe  to  recover  pro  tarUo,  for  so  much  work  as  he  has 
performed  for  Eldridge,  upon  a  quantum  meruit' f  The  general 
rales  which  govern  in  ordinary  cases  of  contract  for  work  and 
labor,  are  simple  and  easily  understood,  but  often  difficult  in 
their  practical  application  to  many  of  the  cases  which  arise  in 
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the  oonntryy  and  are  constantly  presented  in  oar  conrts  for  ad* 
judication.  The  loose  manner  in  which  parties  frequently  ex* 
press  themselyes  in  making  Terbal  agreements,  and  not  onfre- 
qnently  when  the  contracte  are  in  writing,  often  obscures  th^ 
intention^  and  necessarily  involves  the  proper  construction  U> 
be  given  to  them  by  courts  and  juries,  in  much  doubt  and  per- 
plezity.  The  main  object  to  be  arrived  at,  is  the  intention  ol 
the  parties,  and  effect  is  always  to  be  given  to  that  intention^ 
whenever  it  can  be  done  without  doing  violence  to  the  plain  and 
obvious  meaning  and  import  of  the  language  employed  by  the 
parties  themselves,  in  making  the  agreement.  When  an  agree- 
ment is  fairly  entered  into,  and  upon  a  good  and  valid  oonsid- 
eiation,  it  should  be  faithfnlly  performed,  and  neither  party  iB 
at  liberty  to  disregard  it,  or  to  perform  it  otherwise  than  aooord- 
ing  to  his  engagement;  and  the  role  is  well  established,  that 
where  one  has  the  precedent  condition  in  his  favor,  that  he  is  not 
liable  to  an  action  until  the  other  has  performed;  and  when  an 
action  is  brought  upon  the  contract,  the  defendant  has  a  right 
to  require  the  plaintiff  to  prove  the  precedent  performance  on 
bis  part,  according  to  the  agreement,  before  he  will  be  entitled 
to  recover.  And  it  is  our  duty  to  discountenance  any  depariora 
from  this  role,  which  will  allow  a  party  to  abandon  his  under- 
taldng  at  pleasure,  and  resort  to  a  quantum  meruiiy  where  a  park 
of  the  agreement  only  has  been  performed. 

There  are  many  cases,  however,  where,  upon  partial  perform* 
ance,  a  party  may  recover,  but  each  case  must  necessarily  do* 
pond  upon  its  own  circumstances,  and  especially  upon  the  con* 
duct  of  the  opposite  party  to  the  contract.  As  if,  for  instance, 
{he  work  performed,  or  materials  delivered,  although  not  deliv* 
ered  according  to  the  terms  of  the  agreement,  should  be  accepted 
by  the  person  for  whom  performed  or  delivered;  or  where, 
without  any  new  agreement  or  acceptance,  the  product  of  the 
labor  or  the  materials  furnished  or  delivered,  are  appropriated 
by  the  person  to  his  own  use  or  benefit,  when  it  is  in  his  power 
to  abandon  the  same,  and  rescind  the  contract  in  toto,  without 
an  abandonment  of  his  own  property.  It  would  be  requiring 
too  much  of  a  party  to  compel  him  to  abandon  his  own  prop- 
erty, because  the  other  party  had  thus  incorporated  his  IsAxxt 
witii  it,  in  a  manner  incompatible  with  the  agreement.  But  in 
cases  where  the  contract  may  be  rescinded,  the  law  will  not  permit 
one  person  thus  to  appropriate  the  labor  or  property  of  another^ 
without  a  just  compensation,  proportionate  to  its  value,  but  wiB 
leave  him  to  his  action  upon  the  contract,  for  damages,  accord* 


Dec  1845.]  Eldridob  v.  Bowe.  45 

ing  to  the  injuzj  sustained,  against  the  party  in  default.  Bat 
in  all  these  cases,  where  a  remedy  is  afforded  for  a  partial  per- 
formance only,  which  are  to  be  regarded  as  exceptions  to  the 
general  role,  the  party  most  not  sae  upon  the  original  agree- 
ment, as  he  can  not  prove  perfonnance  in  full,  but  must  resort 
to  an  action  upon  the  new  agreement,  which  the  law  implies,  and 
recover  upon  a  quantum  meniU^  or  quxxnium  valebat,  whatever 
compensation  he  may  reasonably  deserve  to  have  for  his  labor 
or  materials,  when  thus  accepted  or  appropriated  otherwise  than 
according  to  the  terms  of  the  original  agreement. 

And  this  is  the  doctrine,  as  laid  down  by  Starlde,  in  his  treat- 
ise on  evidence,  vol.  2,  p.  97,  which  will  be  found  to  be  sup- 
ported by  many  adjudged  cases.  As,  for  instance,  '*  where  the 
plaintiff,  under  a  special  agreement,  has  executed  the  work  im- 
properly, since  he  has  not  done  that  which  he  engaged  to  do, 
and  which  is  the  consideration  of  the  defendant's  promise  to 
pay,  it  seems  to  be  now  well  settled,  that  the  plaintiff  must  re- 
cover, if  he  can  recover  at  all,  upon  the  quanhim  meruii,  and 
that  he  can  not  recover  more  than  the  value  of  the  work  and 
materials  to  the  defendants.  And  where  the  plaintiff  has  ex- 
ecuted his  work  so  ill  that  the  defendant  has  derived  no  benefit 
from  it,  or  none  which  exceeds  the  value  of  whatever  may  have 
been  paid  upon  it  by  the  defendant,  the  law  will  not  allow  him 
to  recover  at  all." 

And  again,  it  is  often  difficult  to  distinguish  between  what 
may,  and  what  can  not,  from  its  nature,  be  abandoned;  and 
what  act,  or  acts  on  the  part  of  the  person,  for  whose  use  the 
work  is  performed,  or  mat>erialfl  furnished,  will  amount  to  an 
acceptance.  If  a  person  should  contract  to  build  a  house,  or  a 
wall,  or  to  construct  a  ditch  or  a  fence  upon  the  land  of  an- 
other, and  should  proceed  to  perform  the  work  in  part,  and 
afterwards  refuse,  or  neglect  to  complete  the  residue,  according 
to  the  terms  of  the  agreement,  this  would  be  a  case,  where  it 
would  be  impracticable  for  the  employer  to  abandon,  and  he 
may  properly  appropriate  the  work,  as  far  as  it  may  have  pro- 
gressed, witiiout  being  subject  to  an  action  upon  a  quantum 
meniU,  unless  he  should  render  himself  liable  by  an  acceptance 
as  before  prescribed.  So,  if  a  person  agree  to  work  upon  the 
plantation  of  another,  in  the  performance  of  such  services  gen- 
endly  as  axe  incident  to  the  art  of  husbandry,  here  his  labor, 
upon  a  failure  to  perform  his  agreement,  would  have  become  so 
incorporated  with  the  soil,  and  so  mixed  up  with  the  general 
eo&cema  of  the  farm,  as  not  to  be  susceptible  of  separation  and 
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abandonment,  and  the  employer,  as  a  necessary  conseqaenoe, 
may  ayail  himself  of  its  benefits,  if  any,  vdthout  danger  of  being 
sabjected  to  an  action  for  the  work  thiis  imperfectly  or  defect- 
ively  performed.  But  in  all  cases  of  part  performance  only, 
or  defectiye  performance,  where  the  employer  has  it  in  his 
power  to  rescind  the  contract  in  Mo,  and  abandon  the  portion 
performed,  he  will  be  required  so  to  do,  as  otherwise  he  will  be 
considered  as  acquiescing,  by  receiving  the  work,  and  will  be 
liable  oyer  upon  a  quantum  meruit  for  whatever  it  may  be  worth. 
But,  as  I  before  remarked,  when  the  agreement  is  entire,  a  full 
and  substantial  performance  of  a  condition  precedent  by  the 
plaintiff  must  be  shown  before  he  can  recover  on  the  contract; 
for  an  entire  contract  can  not  be  affirmed  as  far  as  it  has  been 
performed  and  rescinded  as  to  the  residue:  Johnston  v.  Wichell^ 
1  A.  E.  Marsh.  227  [10  Am.  Dec.  727];  Myrford  v.  Masiin,  6 
Mon.  609,  ei  seq. 

Testing  this  case  by  the  rules  prescribed  in  similar  oases,  and 
it  is  obvious,  that  the  plaintiff  below  had  no  legal  right  to  re- 
cover for  the  four  months'  labor  he  had  performed.  He  had 
agreed  to  labor  on  the  farm  of  Eldridge,  for  the  term  of  ei^ht 
months  for  the  sum  of  ninety  dollars,  and  he  has  not  performed 
his  agreement;  and  it  is  no  objection  to  say  that  Eldridge  has 
received  the  benefit  of  his  labor,  this  being  a  case,  where,  from 
its  nature,  Eldridge  could  not  separate  the  products  of  his  labor 
from  the  general  concerns  of  his  farm,  and  ought  not,  therefore, 
to  be  responsible  to  any  extent  whatever,  for  not  doing  thai 
which  was  impossible.  Nor  was  the  defendant  Eldridge,  holden 
by  his  proposition  to  compromise,  as  it  appears  from  the  evi- 
dence, that  it  was  not  accepted  by  the  plaintiff,  Bowe,  which 
was  essential  to  its  validity. 

We  are  of  opinion,  therefore,  that  the  circuit  court  erred  in 
refusing  a  new  trial,  and  that  the  plaintiff,  Bowe,  is  not  entitled 
to  recover  for  a  part  performance  of  his  contract. 

Judgment  reversed  with  costs,  and  cause  remanded. 

KoEBNEB,  J.,  dissented. 
Judgment  reversed. 

B«X)VXBT  ON  QaANTUM  MeRUTT  WHXBB  CoHTBAOT  PaBTLT  FttfOXMMDt 

See  MerriU  ▼.  Ithaca  etc,  S,  H,  Co.,  30  Am.  Dea  130,  and  the  note  thereto 
eiting  the  previoas  cases  in  this  series.  See  also  Chreent  v.  LhUon^  81  Id.  707; 
GUmanT.  ffaU,  34  Id.  700;  Blood  v.  ihoi,  36  Id.  363;  Porter  v.  IToodi^  38 
Id.  163»  and  the  notes  thereto. 

The  doctrine  of  the  principal  case  was  approved  in  Fink  v.  Soeebtrrjf,  22 
HL  298;  TViyfor  v.  Benn,  79  Id.  186;  Leopold  v.  SaOey,  89  Id.  421;  and  was 
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■■id  to  be  in  oonfomiity  to  the  general  role  and  followed  in  HanseU  t.  Erich 
aoa,  28  Id.  258^  and  was  also  followed  ia  BaaaeU  v.  Child,  11  Id.  572.  To  re- 
oorer  onan  entire  oontraot^  the  plaintiff  must  show  a  full  perfonnance  on  his 
or  a  release  by  his  employer,  or  some  justifiable  cause  compelling  him  to 
Thrift  V.  Payne,  71  Id.  409,  citing  principal  case;  and  in  BadgUj  v. 
JBtaidy  4  Oilm.  67»  the  same  question  arising,  the  court  held  the  same,  and 
flsid  it  was  no  longer  an  open  question  after  the  decision  in  the  principal  case^ 
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[9  OiLMAV,  161.] 
flSEBOV^  DXID  IS    InADMISSIBLS    Uf  EVIDKNOB    WITHOUT   JUDOMBRT  AN» 

Kxsoonoir,  under  which  the  sale  was  made,  being  also  produced.  Nor 
is  the  production  of  the  judgment  and  execution  dispensed  with  by  a 
statute  declaring  such  deed  prima  fade  "evidence  that  the  provisions  of 
the  law  in  relation  to  sales  of  lands  upon  execution  were  complied  with.'* 

AnHBifBBT  or  ExxcuTioir  Sbvxral  Teabs  aiteb  Saue  of  land  there- 
nnder,  upon  an  ex  parte  application,  without  notice  to  the  defendant  in 
execution,  where  it  was  originally  directed  to  the  sheriff  of  one  county 
and  executed  by  the  sheriff  of  another,  is  erroneous. 

Baui  BT  SHEBnrr  or  Onb  County  uin)BB  Ezboution  Dibboted  to  Shbb- 
m  or  Anothxr,  of  land  lying  in  the  former  county,  is  unauthorixed  and 
confers  no  title,  and  the  defect  is  not  cured  by  an  amendment  of  the  ex- 
ecution made  several  years  afterwards  without  notice  to  the  defendant^ 
especially  where  the  plaintiff  in  the  execution  is  the  purchaser. 

XuuuTioH  Rboulab  on  itb  Faob  though  thbrb  is  a  Vabianob  between 
it  and  the  judgment  as  to  the  amount  recovered,  protects  the  sheriff,  and 
xendecs  a  sale  made  under  it  valid  if  it  be  made,  in  other  respects,  ao- 
eording  to  law;  and  such  an  execution,  being  voidable  only,  may  be 
amended  before  or  after  the  sale.  But  an  execution  not  regular  on  ite 
iaoe,  as  where  it  is  directed  to  the  sheriff  of  one  county  and  executed  by 
the  sheriff  of  another,  affords  no  protection  to  the  offioer,  and  renders 
his  acts  done  under  it  absolutely  void. 

EraoTMEHT.  Yerdict  and  judgment  for  the  defendant,  and  tha 
plaintiff  brought  error.    The  &ot8  are  stated  in  the  opinion. 

W.  A.  IKnshaUf  for  the  plaintiff  in  error. 

N.  BushneQ^toT  the  defendant  in  error. 

By  Court,  Yomro,  J.  This  was  an  action  of  ejectment  brought 
by  the  plaintiff,  Bybee,  against  the  defendant,  Ashby,  to  the 
November  term  of  the  Fulton  circuit  court,  a.  d.  1843,  to  re- 
cover  possession  of  the  north-west  quarter  of  section  twelve  (12), 
in  township  five  (5)  north,  of  range  four  (4)  east  of  the  fourth 
principal  meridian,  in  Fulton  county.  To  this  action  the  de* 
fendant,  Ashby,  pleaded  not  guilty,  the  issue  was  tried  by  a  jury, 
a  verdict  of  not  guilty  returned,  and  a  judgment  rendered  m 
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favor  of  {he  defendant  for  the  costs.  The  eridenoe  produced  al 
the  trial  by  the  plaintiff,  and  the  exceptions  to  the  instmotion  of 
the  court  to  the  jniy,  are  preserved  in  the  Inll  of  exceptions. 
The  following  are  assigned  as  causes  for  the  reversal  of  the  judg- 
ment in  this  court,  to  wit:  1.  The  court  erred  in  refusing  to  ad- 
mit as  evidence  on  the  trial  of  the  cause  in  the  court  below,  the 
copy  of  the  record  from  the  Knox  circuit  court,  and  the  sherifTs 
deed  to  the  plaintiff,  Bjbee;  2.  The  sheriff's  deed  should  have 
been  admitted  in  evidence,  whether  the  copy  of  the  record  pro- 
duced was  admissible  or  not;  8.  The  court  erred  in  instructing 
the  jury  to  find  for  the  defendant;  4.  The  court  ought  to  hav« 
instructed  the  jury  to  find  for  the  plaintiff;  5.  The  verdict  and 
judgment  ought  to  have  been  for  the  plaintiff. 

We  think  this  whole  case  turns  upon  the  question,  whether 
the  execution  under  which  the  sheriff  of  Fulton  counly  levied 
upon,  and  sold  and  conveyed  the  land  to  Bybee,  conferred  upon 
him  such  authorify,  under  the  circumstances,  as  would  make  it 
a  valid  transaction,  and  sufficient  in  law  to  divest  Ashby  of  the 
title  which  he  had  previously  acquired  by  purchase  from  the 
United  States.  The  plaintiff,  Bybee,  for  the  purpose  of  proving 
titie  to  the  premises  in  controversy,  produced  as  evidence  in  the 
first  instance,  a  certificate  from  the  register  of  the  land  office  at 
Quincy,  showing  that  the  defendant,  Ashby,  had  previously  to 
the  levy  and  sale  by  the  sheriff,  purchased  the  land  from  the 
general  government,  and  in  the  next  place,  a  transcript  of  the 
record  from  the  Knox  circuit  court,  in  connection  with  a  deed 
from  the  sheriff  of  Fulton  county,  to  establish  the  following 
facts,  to  wit:  1.  That  he  had  recovered  a  judgment  against  the 
defendant  in  the  Knox  circuit  court;  2.  That  an  execution  or 
executions  had  issued  thereon;  3.  That  said  executions  came  to 
the  hands  of  the  sheriff  of  Fulton  county;  and,  4.  That,  by  virtue 
of  the  (diaaji.  fa,  last  issued,  the  said  sheriff  levied  upon  tiie  hind 
in  question  as  the  property  of  Ashby,  and  sold  and  conveyed  the 
same  to  him,  Bybee,  the  judgment  creditor  in  the  execution. 

It  appears  from  the  transcript  that  the  plaintiff,  Bybee,  re- 
oovered  against  the  defendant,  Ashby,  in  an  action  of  assumpaU, 
at  the  May  term  of  the  Knox  circuit  court,  a.  d.  1838,  a  judgment 
for  the  sum  of  thiriy-one  dollars  and  costs  of  suit;  that  on  the 
thirtieth  day  of  July,  1839,  the  clerk  of  the  Knox  circuit  court 
issued  ikjterifacias  execution  thereon,  directed  to  the  sheriff  of 
Fulton  couniy,  which  was  afterwards  returned  "  nuUa  bona*'  by 
the  sheriff  of  that  county,  by  an  indorsement  dated  Septembet 
1, 1839;  that  on  the  thirteenth  day  of  February,  a.  d.  1840,  an 
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cliasJLfa.  execuiioii  was  issued  out  of  the  derk^s  office  of  the 
Knox  circuit  court  upon  the  same  judgment,  directed  to  the 
sheriff  of  Knox  county  to  execute;  that  this  hist-meniioned  ex- 
ecution was  also  delivered  to  the  sheriff  of  Fulton  county,  who 
leried  the  same  on  tho  land  in  controversy  as  the  property  of 
the  defendant,  Ashby,  on  the  fourteenth  day  of  April,  1840,  and 
sold  the  same  to  the  plaintiff,  Bybee,  on  the  sixth  day  of  May, 
1840,  for  the  sum  of  sixty*nine  dollars;  that  this  last  execution 
was  returned  to  the  derk^s  office  of  the  Enox  circuit  court,  and 
filed  on  the  twenly-eighth  day  of  May,  1841;  that  at  the  June 
term  of  the  Knox  circuit  court,  1843,  the  plaintiff,  Bybee,  sub- 
mitted a  motion  to  amend  the  alias  writ  of  execution,  under 
which  the  land  was  levied  upon  and  sold,  by  striking  out  the 
word  "  Knox*'  in  the  direction  of  the  writ,  and  substituting  the 
word  ''Fulton,''  which  motion  was  allowed,  and  the  writ 
amended  accordingly.  This  motion  appears  to  have  been  e» 
parte,  and  made  without  any  notice  whatever  to  the  defendant, 
Ashby. 

The  sheriff's  deed  to  Bybee  for  the  land  is  dated  the  eleventh 
day  of  September,  1841.  The  transcript  of  the  record  and 
sheriff's  deed  were,  on  motion  of  the  defendant's  attorney,  ex- 
eluded  from  the  jury  as  evidence  at  the  trial;  exceptions  weiC 
taken  to  the  opinion  of  the  court  by  the  counsel  for  the  plaintifl^ 
and  the  defendant,  Ashby,  had  judgment  for  his  costs.  Lf 
order  to  have  made  the  deed  to  Bybee  admissible  as  evidence, 
and  available  for  the  purpose  of  a  recoveiy  in  the  court  below,  two 
things  were  necessary  to  have  been  first  shown  by  the  plaintiff: 
first,  a  judgment  in  &vor  of  the  plaintiff,  and,  secondly,  an  exe- 
cution to  the  sheriff  of  Fulton  county,  where  the  land  was  situ- 
ated, authorizing  him  to  levy  upon  and  sell  the  property  of  the 
defendant.  The  general  doctrine  in  regard  to  the  sale  of  lands 
ay  a  sheriff  is,  that  his  deed  is  inadmissible  in  evidence,  unless 
the  judgment  and  execution,  under  which  sale  is  made,  be  pro- 
duced to  show  the  sheriff's  authority  to  sell.  The  purchaser  is 
bound  to  inquire  into  the  power  and  means  by  which  the  prop- 
erty is  subjected  to  the  sale,  and  will  acquire  no  right  to  the 
land,  where  the  sheriff  sells  without  legal  authority:  Voorheea  v, 
UnUed  States  Bank,  10  Pet.  468;  2  Yates,  86;  WOsan  v.  Comine, 
2  Johns.  280;  Hinman  v.  Pope,  1  Gilm.  131. 

It  was  contended  by  the  attorney  for  the  plaintiff  in  error, 
that  by  the  statute  of  Februazy  19, 1841,  entitled  **An  act  to 
amend  an  act  concerning  judgments  and  executions,"  approved 
Januaiy  17, 1825,  which  was  in  force  after  the  first  day  of  June» 

Ak.  Dbo.  Vok  XLin— 4 
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1841,  it  was  no  longer  necessaty  to  produce  the  judgment  and 
execution  preliminary  to  the  production  of  the  deed  in  evidence 
at  the  trial,  as  the  deed  itself  was  made  prima  facie  evidence  of 
{he  existence  of  a  judgment  and  execution,  as  well  as  of  the  regu- 
larity of  the  sale  by  the  sheriff,  until  the  qpntraiy  was  shown  by 
the  defendant.  The  seventh  section  of  the  act  referred  to,  pro- 
vides, that  "  any  deed  so  executed  (by  the  sheriff)  shall  be  evi- 
dence that  the  provisions  of  the  law  in  relation  to  sales  of  lands 
ujKDn  execution  were  complied  with,  imtil  the  contrary  be 
shown,"  etc.  This  relates  to  the  presumption  which  is  created 
by  the  act  in  favor  of  the  regularity  of  the  sale,  after  the  execu- 
tion shall  have  come  to  the  hands  of  the  sheriff,  and  does  not 
dispense  with  the  production  of  the  judgment  and  execution, 
which  is  still  necessaiy  before  the  deed  can  be  read  in  evidence. 
The  record  in  this  case  sufficiently  proves  the  existence  of  the 
judgment,  but  does  not  exhibit  such  an  execution  as  would  au- 
thorize the  sheriff  of  Fulton  county  to  sell  the  land  of  the  de- 
fendant to  Bybee.  The  alias  fi.  fa.  imder  which  the  land  was 
levied  upon  and  sold,  was  directed  to  the  sheriff  of  Enox  county, 
and  delivered  to  and  executed  by  the  sheriff  of  Fulton  county, 
before  any  amendment  of  the  writ  was  permitted  by  the  oourL 
The  execation  was  not  amended  until  the  June  term  of  the  Eluox 
circuit  court,  1843,  and  then  by  an  ea;  parte  proceeding,  without 
notice  to  the  defendant,  several  years  after  the  land  had  been  sold 
by  the  sheriff,  and  the  deed  of  conveyance  made  to  the  plaintiff. 
We  think  the  court  erred  in  permitting  this  amendment. 

The  leading  case  relied  upon  by  the  plaintiff's  attorney  on 
this  point,  is  Walden  v.  Davison,  15  Wend.  575.  In  that  case, 
the  execution  was  directed  to  the  sheriff  of  Cattaraugus  county, 
but  sent  to  the  sheriff  of  Alleghany  couniy.  The  sheriff's  dep- 
uty in  the  last-mentioned  county  received  the  writ,  acted  upon 
it,  received  the  money  due  from  the  defendant,  and  returned  it 
satisfied,  but  afterwards  neglected  to  pay  over  the  money  to  the 
judgment  creditor  in  the  execution.  Subsequently  in  an  action 
of  asaumpsU  against  the  sheriff  for  money  had  and  received  to 
the  plaintiff's  use,  the  sheriff  pleaded  the  insufficiency  of  the 
execution  to  render  him  liable  for  the  act  of  his  deputy  in  col- 
lecting and  withholding  the  money.  Bronson,  J.,  who  deliv- 
ered the  opinion  of  the  court,  said,  '*  that  as  the  writ  was 
intended  for  and  delivered  to  the  sheriff  of  Alleghany  county, 
and  he  has  executed  the  same  without  any  objection  on  the  -paii 
of  the  judgment  debtor,  he  can  not  be  allowed  to  withhold  the 
money  from  the  judgment  creditor.     The  sheriff  might  have 
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declined  to  execute  it  on  account  of  the  irreg^arity;  but  as  he 
has  elected  to  treat  it  as  a  valid  process,  and  has  acted  npon  it 
under  color  of  his  office,  it  is  too  late  now  to  make  such  an  ob- 
jection, and  this  was  all  that  was  necessary  to  be  decided  in  that 
case."  In  this  opinion  we  most  readily  concur.  But  we  totally 
dissent  from  the  dictum  of  the  judge,  arguendo,  when  he  also 
says,  "  that  the  mistake  in  the  direction  of  the  execution  did 
not  render  it  absolutely  Toid,  and  that  the  court  would,  at  any 
time,  have  ordered  an  amendment,  if  that  had  been  necessary 
for  the  protection  of  the  officer."  We  do  not  decide  that  the 
execution  in  this  case  was  void,  but  that  being  directed  to  the 
sheriff  of  Knox  county,  where  the  judgment  was,  it  conferred 
no  authority  on  the  sheriff  of  Fulton  county  to  sell  the  land  of 
the  defendant. 

The  proper  distinction  to  be  taken,  as  a  general  rule,  between 
an  execution  that  will  protect  a  sheriff  in  the  proper  discharge 
of  his  duties  under  it,  and  one  that  will  not,  we  hold  to  be  this: 
that  when  the  writ  is  regular  upon  its  face,  although  there  may 
in  fact  be  a  Tariance  between  the  execution  and  judgment  as  to 
the  true  amotmt  recoTered  by  the  latter,  the  sheriff  will,  neyer- 
thelees,  be  protected,  and  as  it  is  his  duty  to  execute  it,  when 
deliyered  to  him,  notwithstanding  such  repugnancy,  for  he  is 
not  bound  ta  inquire  whether  there  is  a  judgment  exactly  cor- 
responding with  it  or  not;  and  such  a  Tariance  will  not  affect 
the  Talidiiy  of  a  sale  made  under  it,  if,  in  other  respects,  it  be 
made  in  cenformity  with  law.  In  such  a  case,  the  execution  U 
▼oidable  only,  and  may  be  amended  as  well  after  as  before  the 
sale:  BisseU  v.  Kip,  5  Johns.  99,  100;  Laroche  v.  WaaH/rough,  2 
T.  B.  737;  2  Dnnlap,  774;  Jackson  ex  dem.  Tsn  Eyck  v.  Walker, 
4  Wend.  462,  .466;  Parmelee  t.  Hitchcock,  12  Id.  96,  97.  But 
where  the  execution  is  not  regular  upon  its  face,  as  for  instance, 
where  it  is  issued  without  the  proper  seal  of  court  attached,  or 
where,  as  in  this  case,  it  is  directed  to  the  sheriff  of  one  county 
and  is  deliyered  to  the  sheriff  of  another  county,  to  be  executed, 
such  process  will  not  justify  the  officer  in  executing  it,  and  all 
his  acts  under  it  will  be  absolutely  yoid,  and  he  a  trespasser, 
and  the  purchaser  will  acquire  no  right  to  the  property  pur- 
chased at  the  sale. 

The  courts  all  proceed  upon  the  ground,  that  the  process  must 
be  regular  upon  its  face  to  justify  the  officer;  in  which  case  he 
is  bound  to  execute  it,  and  his  acts  will  be  yalid,  eyen  though 
the  process  should  afterwards  be  set  aside  for  irregularity.  But 
fhey  at  the  same  time  declare,  that  although  innocent  purchasers 
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will  be  protected,  where  the  process  is  Toidable  only,  that  the 
same  reasons  of  policy  do  not  exist  where  a  judgment  creditor, 
as  in  the  case  of  Bybee,  becomes  the  purchaser.  It  is  his  exe- 
cution, it  is  to  be  executed  for  his  benefit,  and  it  would  be  the 
height  of  injustice  to  allow  the  party  guilty  of  the  irregularity, 
to  take  advantage  by  it  As  between  the  original  parties,  there 
can  be  no  objection  to  an  inquiry  into  the  regularity  or  irregu- 
larity of  the  sale:  Jackson  y.  CadweU,  1  Cow.  644,  645. 

In  this  case,  the  execution  so  far  as  the  sheriff  of  Fulton 
county  was  concerned,  was  irregular  upon  its  &ce;  it  was  not 
directed  to  him,  nor  was  he  commanded  to  execute  its  mandate, 
and  consequently  conferred  no  authority  upon  him  to  sell  the 
land  of  Ashby.  Bybee,  therefore,  acquired  no  title  by  his  pur- 
chase, as  we  consider  all  the  proceedings  of  the  sheriff  absolutely 
Toid.  The  circuit  court  erred  in  x>ermitting  the  execution  to  be 
amended  in  affirmance  of  the  proceedings  of  the  sheriff,  but  the 
amendment  will  not  cure  the  original  defect  in  the  process;  and 
especially  as  the  plaintiff,  Bybee,  was  the  judgment  creditor  in 
the  execution,  and  will  therefore  be  considered  as  having  pur- 
chased the  land  with  full  notice  of  the  irregularity. 

Judgment  affirmed  with  costs. 

JuDOimrr  jk2n>  BxxounoN  mubt  bs  Sbowv  to  Venoxb— Shkbiii% 
Dud  ADmsaniLi  as  Eyidkvos  ov  Tttle:  See  2>ar6y  v.  Bu9&eU,  9  Am.  Dea 
767;  Bmeen  v.  Bell,  11  Id.  286;  ffampUm  ▼.  Spechenagle,  Id.  704;  Armstromg 
T.  Jachaon,  12  Id.  225;  Terry  ▼.  Bl^ht.  16  Id.  101;  Btusk  v.  AUmi,  19  Id. 
635;  Den  ▼.  Detpreaux,  22  Id.  485.    See  also  Ware  ▼.  Bradford,  36  Id.  427. 

Amkkdmxiit  or  Exxoution:  See  Hargrave  v.  Penrod,  12  Am.  Dec  201 1 
Toamer  v.  Purhey,  Id.  634;  SerUmer  v.  Whitcher,  23  Id.  708;  Doe  r.  Bue^  29 
Id.  368,  and  note;  Purcell  t.  McFarland,  35  Id.  734.  In  the  latter  case  it 
was  held,  contrary  to  the  dictum  in  the  principal  case,  that  after  a  sale  on 
execution  the  writ  may  be  amended  at  a  subsequent  term  by  affiring  the  seal 
of  the  court  where  it  has  been  omitted.  The  principal  case  was  cited  to  the 
point,  that  it  is  a  settled  principle  that  an  execution  can  be  amended  by  a 
judgment  as  well  after  as  before  a  sale,  in  Brown  v.  Qaffney^  28  HL  149. 

ExKOTTTioN  Issued  to  Wrong  Countt:  See  Cox  t.  Ntiaon,  15  Am.  Dec  89} 
Sandere  v.  Ruddle,  Id.  148;  Commonwealth  v.  (yOuU,  23  Id.  393. 

pROOXSs,  WHEN  SumciEMT  TO  JusTiTT  AcTB  DoiTB  uin>XK  It:  See,  for  an 
extended  discussion  of  this  subject,  the  note  to  Savacool  t.  Boughton,  21  Am. 
Dec  190.  See  also  Hall  v.  Howd,  27  Id.  696;  Piereon  v.  OeUe,  30  Id.  487; 
Parker  v.  Walrod,  Id.  124;  Teager  v.  Carpenter,  31  Id.  665;  Day  v.  Sharp^ 
34  Id.  599;  Beach  v.  Bot^ord,  40  Id.  45;  State  v.  Page,  Id.  608,  and  cases 
cited  in  the  notes  thereto. 

IlTNOCKirF  PUBOHASEB  UHBEB  VOIDABLB  OB  ErBONEOTTS  DsQBXB  Or  judg* 

ment,  or  even  a  fraudulent  judgment,  is  entitled  to  protection,  whethw  the 
judgment  or  decree  is  collaterally  or  directly  attacked:  Oilman  v.  ffamiUont 
16  111.  232,  citing  principal  case.  The  principal  case  was  also  cited  as  an  an* 
thority  for  the  position  that  a  title  could  not  be  defeated  by  the  Bheriff*s*ni^fel 
to  make  a  proper  return,  in  StribUng  v.  Prettyman,  57  IlL  877. 
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Andbetws  v.  Suluvah. 

[2  OnjfAV,  837.] 

Kqottt  will  not  Ivtibtbrx  whbbb  Leoal  Rxmxdt  Ezi8T8»  m  a  gensnl 
mle,  but  there  are  exceptions  to  the  rule. 

VxiTDos  MAT  Maintain  Bill  roR  Specifio  Pebiobmanob  of  %  oontrBol 
for  the  poTchaee  of  land,  where  the  vendee  refaaes  to  accept  a  convey- 
aooe  or  to  pay  the  purchase  money,  notwithstanding  the  remedy  at  law 
for  the  money;  but  a  final  decree  for  the  money,  in  such  a  case,  with  an 
award  of  execution,  is  wrong;  the  decree  shoald  direct  a  sale  of  the 
premises  in  case  of  defanlt  in  payment,  and  should  require  the  complain- 
ant to  deposit  with  the  master  a  proper  conyeyance  to  be  delivered  upon 
payment  of  the  money. 

TniB  IS  NOT  KxcxssABiLT  OF  EssKNCB  OF  CoNTBACT  in  equity,  and  a 
court  of  equity  will  often  relieve  a  party  who  has  not  strictly  performed 
his  contract,  as  to  time,  unless  it  appears  that  the  intention  was,  that 
the  contract  should  cease  if  not  performed  in  time. 

Dblat  of  Vbndor  in  not  Tsndbbino  Dbbd  until  aftbb  thb  Day  where 
he  hss  covenanted  to  convey  land  on  or  before  a  certain  day,  "  on  pay* 
ment"  of  a  part  of  the  purchase  money,  doee  not  prevent  his  maintain- 
ing a  bill  for  specifio  performance,  where  the  money  was  not  paid  or 
tendered  on  the  day  or  afterwards,  and  the  vendor's  delay  was  owing  to 
•a  unexpected  absence  from  home  on  the  day,  and  he  has  used  due  dil* 
igenee  in  trying  to  perform  his  contract  after  his  return. 

Bill  for  Bpedfic  performance.  Decree  for  the  complainantt 
and  the  defendants  brought  error.  The  case  appears  from  the 
opinion. 

Knox,  Druty,  and  0.  Peters,  for  the  plaintiffs  in  error. 

A,  WHUama  and  J.  Orant,  for  the  defendant  in  error. 

By  Ck>nrt,  Soates,  J.  Sulliyan  filed  his  bill  to  enforce  tha 
tsped&o  performance  of  a  promise  to  pay  the  balance  due  for 
two  tracts  of  land,  sold  to  defendants.  A  demurrer  to  the  bill 
iras  oyermled,  answers  were  filed,  and  a  replication,  and  tha 
cause  heard  upon  agreed  facts.  Decrt3e,  that  the  money  should 
be  paid  by  a  certain  day.  The  money  not  being  paid,  a  final 
decree  was  entered  for  the  money,  and  execution  awarded. 

The  facts  are  as  follows:  On  the  third  day  of  July,  1841, 
SolliTan  sold  defendants  two  tracts  of  land  for  nine  hundred 
and  ninety  dollars,  and  received  four  hundred  dollars  down, 
and  took  tiieir  note  for  five  hundred  and  ninety  dollars,  payable 
on  or  before  the  eighth  day  of  June,  1842,  bearing  interest  at 
twelve  per  cent,  after  maturity.  At  the  same  time,  he  executed 
to  them  an  agreement  for  a  title,  acknowledging  the  receipt  of 
that  enm,  and  describing  the  note  given  for  the  remainder,  in 
eonsideration  whereof,  he  agreed  to  convey  them  a  title  in  fee. 
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clear  of  incumbianoe,  "on  or  before  the  eighth  day  of  Jane, 
1842,  on  payment  of  a  certain  promissoiy  note  made  by"  the 
defendants  as  aforesaid.    By  the  agreement  of  facts  it  appears, 
that  Sullivan  left  his  residence  in  Iowa,  prior  to  June,  and  went 
to  New  Orleans  to  transact  business,  expecting  to  be  back  be- 
fore the  day  of  payment;  but  unexpected  business  or  circum- 
stances required  his  presence  in  Ohio,  and  detained  him  until 
the  third  day  of  July,  and  he  did  not  make  a  tender  of  a  deed 
on  the  eighth  day  of  June  in  conseqjaence  of  it.    The  defend- 
ants lived  in  Bock  Island.     On  the  fourth  day  of  June,  An- 
drews wrote  a  note  to  Sullivan,  requesting  him  to  make  the 
deed  to  the  other  two  defendants,  and  one  George  Mizter,  in- 
stead of  himself,  and  sent  the  note  to  Sullivan's  partner.    On 
the  eighth  day  of  June,  they  had  the  money  ready  to  pay  for 
the  land,  but  did  not  tender  it,  or  go  to  Rockingham,  Iowa, 
plaintiff's  residence,  to  attempt  it.    On  the  second  day  after  his 
return  home,  Sullivan  prepared  a  deed  to  the  defendants,  Moore 
and  Lynde  and  to  Mizter,  as  directed  by  Andrews,  went  to 
Bock  Island,  and  informed  defendants  that  he  had  title  to  the 
premises,  and  asked  for  payment.     No  money  was  paid,  and  no 
arrangement  made.     On  the  twelfth  day  of  July,  he  wrote  them 
a  note  requesting  payment,  but  it  was  not  made.    Afterwarda^ 

on  the day  of  July,  or  August,  he  formally  tendered 

them  a  deed,  which  they  refused  without  looking  into  it,  and 
payment  was  refused.     Soon  after,  the  bill  was  filed. 

At  the  time  of  making  the  contract,  Sullivan  had  no  title  to 
one  tract,  in  consequence  of  a  mistake  at  the  land  office,  but 
acquired  it  before  the  eighth  day  of  June,  though  he  never 
exhibited  his  title  to  defendants,  nor  did  they  ever  require  it. 
Defendants  had  put  a  dwelling  on  the  land,  worth  three  hundred 
dollars.  After  the  note  fell  due  they  abandoned  the  premises, 
of  which  they  had  had  the  possession,  without  giving  Sullivan 
notice  of  it.  There  was  some  diminution  in  the  value  of  the 
premises,  but  no  material  deterioration  between  the  eighth  day 
of  June  and  the  bringing  suit.  The  errors  assigned  are  the 
overruling  the  demurrer,  and  not  dismissing  the  bill;  in  render- 
ing the  first  decree  to  pay  the  money  on  a  given  day;  and  in 
rendering  the  final  decree  and  awarding  the  execution  for  the 
debt  and  costs.  The  points  made  and  insisted  on  are,  that  a 
court  of  equity  has  not  jurisdiction  of  the  case,  as  the  plaintiff 
has  a  complete  remedy  at  law  on  his  note;  and  secondly,  that 
time  is  of  the  essence  of  this  contract;  and  not  having  performed 
it  on  the  day,  the  plaintiff  is  in  default  and  can  have  no  relief  in 
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equity,  the  defendants  having  a  right  to  abandon,  and  rescind 
it,  and  which  they  have  done. 

The  general  rule  is,  as  contended  for  by  defendants,  that  equity 
will  not  interfere  where  the  party  has  his  remedy  at  law :  Stone  t. 
Hanning^  2  Scam.  531;  EobinsonY.  Chesseldine^  4  Id.  332;  Story's 
Eq.  PI.  373.  It  is  also  true,  that  an  action  at  law  may  be  main- 
tained upon  this  note,  if  plaintiff*  has  performed  his  part  of  the 
agreement.  But  it  is  equally  true,  that  one  particular  branch 
of  the  jurisdiction  of  courts  of  equity  is  the  enforcement  of  a 
specific  execution  of  contracts.  '  While  the  rule,  therefore,  is 
general,  it  is  not  universal,  and  it  becomes  necessary  to  inquire 
if  this  case  be  an  exception.  In  treating  of  remedies  for  the  breach 
of  contracts  for  the  sale  of  land,  Sugden  remarks:  **  If  either  the 
vendor  or  Tendee  refuse  to  perform  the  contract,  the  other  may 
bring  an  action  for  breach  of  contract,  or  file  a  bill  for  a  specific 
performance,  although  it  appears  to  have  been  formerly  thought 
that  as  a  Tender  only  wants  the  purchase  money,  his  remedy 
was  at  law:"  1  Sug.  Y.  and  P.  216,  sec.  3.  For  the  first  dause, 
he  cites  Lewis  v.  Lechmere^  10  Mod.  503,  and  for  the  last, 
Armiger  v.  Clarke,  Bunb.  Ill;  Withy  v.  CoUle,  1  Sim  k  Stu.  174, 
and  Kenney  v.  Wenhamy  6  Madd.  315.  I  have  access  to  but  one 
of  these  authorities,  and  that  is  6  Maddox.  I  can  find  no  such 
case  in  the  volume.  [The  case  referred  to  is  Kenney  v.  Wexham, 
6  Madd.  355.— Ed.  Am.  Dec.] 

In  speaking  of  compensation,  or  damages,  as  incidental  to 
other  relief.  Justice  Story  says:  "  Where,  upon  a  bill  brought 
by  the  vendor  against  the  vendee  for  a  specific  performance  of 
the  contract,  and  for  a  payment  of  the  purchase  monisy,  if  the 
decree  is  for  a  specific  performance,  equity  will  decree  the  pay- 
ment of  the  purchase  money  also,  as  incidental  to  the  general 
relief,  and  to  prevent  a  multiplicity  of  suits,  although  the  vendor 
might,  in  many  cases,  have  a  good  remedy  at  law  for  the  pur- 
chase money:"  2  Story's  Eq.  Jur.,  sec.  796.  For  this  he  cites 
Bwwn  V.  Edff,  5  Paige,  235,  240  [-28  Am.  Dec.  425];  WUhy  v. 
Cotfte,  1  Sim.  &  Stu.  174;  Adderley  v.  Dixon,  Id.  607;  and  Cathr 
cart  V.  Robinson,  5  Pet.  269.  Again,  he  says:  "  Where  specific 
performance  of  a  contract  respecting  chattels  will  be  decreed 
upon  the  application  of  one  party,  courts  of  equity  will  maintain 
the  like  suit  at  the  instance  of  the  other  party,  although  the  re- 
lief sought  by  him  is  in  the  nature  of  compensation  in  damages 
or  value,  for  in  all  such  cases  the  court  acts  upon  the  ground 
that  the  remedy,  if  it  exist  at  all,  ought  to  be  mutual  and  recip- 
tooal,  as  wdl  for  the  vendor  as  the  purchaser:"  2  Story's  Eq. 
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Jur.,  860.  723.  He  cites  the  same  reports,  and  also,  jFbrrestT. 
^Zii^es,  4  Yes.  497;  fjewis  v.  Lechmere,  10  Mod.  506;  Newl.  CJon. 
91,  and  FligfU  v.  Bollard,  4  Buss.  298.  The  case  of  Brown  t. 
Eqf,  5  Paige,  235  [28  Am.  Dec.  425],  was  a  bill  to  have  a  cer- 
tain sum  placed  in  the  hands  of  a  third  person,  to  be  applied  in 
part  payment  of  the  purchase  money  so  applied,  and  also  for  a 
decree  for  the  remainder.  The  bill  was  sustained  on  these 
grounds,  notwithstanding  it  was  objected  that  plaintiff  had  his 
remedy  at  law.  In  the  case  of  Forrest  y.  Elwes,  4  Yes.  497,  an 
account  was  to  be  taken,  which  is  a  peculiar  jurisdiction  of  the 
court  of  equity,  and  the  balance  was  decreed.  The  case  of  GaJthr 
cart  y.  Bobinsonj  5  Pet.  269,  included  many  grounds  of  equity 
jurisdiction. 

Mr.  Newland  lays  down  the  doctrine  as  Justice  Story  does, 
but  he  is  speaking  in  reference  to  contracts  in  relation  to  land, 
and  for  it,  cites  10  Mod.  506,  a  yolume  that  I  can  not  procure. 
He  seems  to  imderstand  the  doctrine  as  laid  down  by  Sugden, 
for  he  says:  ''  Such  a  remedy  (by  bill)  is  much  more  beneficial 
than  the  redress,  which  the  latter  (the  yendor)  would  obtain  at 
law,  the  only  compensation  which  he  would  obtain  there  being 
damages  for  the  loss  which  he  might  haye  sustained  from  the 
Tendee's  not  performing  his  agreement."  By  proceeding  in 
equity,  the  yendor  may  haye  it  in  bis  power  to  answer,  and  dear 
up,  objections  to  his  title  that  he  could  not  at  law,  in  many 
cases.  It  may,  in  many  cases,  be  the  most  adyantageous  for  the 
Tendee,  as  he  may  acquire  the  title  at  the  same  time  that  he  is 
adjudged  to  pay.  We  are  of  opinion,  that  the  bill  for  a  specific 
performance  will  lie.  But  we  are  of  opinion,  that  the  final  de- 
cree rendered  in  this  case  with  the  award  of  execution  is  wrong. 
The  decree  should  haye  directed  a  sale  of  the  premises,  upon  de- 
fault being  made  in  payment,  and  also  required  the  complainant 
to  deposit  with  the  master  a  proper  conyeyance,  to  be  deliyered 
upon  payment  of  the  money. 

The  remaining  question  is,  whether  the  plaintiff  performed 
his  part  of  this  contract  in  such  a  manner  as  to  entitle  him  to 
sue.  Upon  this  subject  it  has  been  well  remarked  by  Mr.  Cox, 
in  note  2  to  Cud  y.  BvXler,  1  P.  Wms.  571,  that  **  cases  of  this 
kind  depend  so  much  on  their  own  particular  circumstances, 
that  it  seems  no  general  rule  can  be  laid  down."  Lord  Bedes- 
dale  admits,  that  it  is  difficult  to  reconcile  all  the  cases  in  which 
courts  of  equity  haye  giyen  relief,  and  compelled  a  specific  x>er- 
formance  of  agreements,  or  refused  to  do  so:  Mitf.  Eq.  PL  110,. 
note  q.   The  doctrine  in  equity  is  not  forfeiture,  but  compensa- 
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tion,  and  they  frequentlj  relieye  men  who  have  acted  fairly^ 
ihongh  negligently,  and  dispense  with  that  which  would  make 
compliance  with  what  the  law  requires  oppressive:  2  Story's  Eq. 
Jar.,  sec.  775,  and  p.  84,  note  1.  Time  is  not  necessarily  deemed 
of  the  essence  of  the  contract  in  equity,  and  courts  of  equity  are 
frequently  called  on  to  relieve,  where  the  terms  for  the  perform- 
ance and  completion  of  the  contract  have  not,  in  point  of  time, 
been  strictly  complied  with:  2  Story's  Eq.  Jur.,  sees.  770,  777^ 
and  notes;  1  Sug.Y.  and  P.  423-429;  Morgan  v.  Shaw,  2  Meriy. 
138.  I  know  it  has  been  held  to  be,  but  I  think  this  to  be 
the  better  rule.  In  this,  as  in  all  other  cases,  the  intention  of 
the  jMtrties  is  to  goyem,  and  that  shall  be  gathered  from  the 
contract  and  circumstances.  If  it  appear  to  be  the  intention 
that  it  shall  cease,  unless  performed  by  a  certain  day,  equity 
would  not  relieve.  I  shall  not  attempt  a  review  and  analysis  of 
the  cases.  They  are  too  numerous,  and  decided  too  frequently 
upon  the  particular  circumstances  of  each  case,  to  undertake  to 
follow,  as  on  a  general  rule. 

In  the  case  b^ore  us,  the  parties  evidently  did  not  intend  thai 
the  contract  should  be  void  if  not  performed  on  the  day  named. 
The  covenant  of  the  plaintiff  to  convey  is  what  is  termed  a  mu- 
tual, dependent  covenant,  and  he  could  only  be  compelled  ta 
perform  it  on  payment  or  tender  of  the  purchase  money,  and  he 
could  not  otherwise  be  put  in  default.  This  was  not  done,  al- 
though it  was  demanded  within  a  month  after  it  fell  due,  and  a 
deed  tendered  about  two  months  after  it  was  due.  His  delay 
in  not  tendering  a  deed  on  the  day,  if,  indeed,  he  were  bound 
by  contract  to  do  so  at  all,  until  the  money  was  tendered,  is  sat- 
iflfactoiily  accounted  for  by  his  absence  and  unexpected  deten- 
tion from  home.  I  am  of  opinion,  that  he  has  used  due  diligence 
in  trying  to  perform  his  contract^  and  has  shown  himself  eager 
to  perform  it,  while  the  defendants  have  shown  no  disposition  U> 
complete  theirs,  nor  any  damage  that  would  result  from  enforo* 
ing  a  specific  performance  against  them. 

The  former  decree  is  reversed,  and  cause  remanded  for  final 
decree,  the  costs  in  this  court  to  be  equally  divided. 

Decree  reversed. 

Vkndor  mat  havb  Spbcifio  Pebvormance,  WHIN:  Brown  v.  Haff,  28  Am. 
Dec.  425;  Wad€%  Htxn  v.  Cfreenwood,  40  Id.  759.  The  principal  caae  wa* 
cited  M  settlizig  that  when  the  purchase  money  of  land  has  not  been  paid» 
the  vendor  may  file  his  bill  for  specific  perfonnanoe  to  coerce  the  payment  of 
the  purohase  money,  and  subject  the  land  to  sale  satisfaction,  though  an  ao- 
tkm  at  law  would  have  lain  upon  the  note,  in  Heathenoiek  y.  Heatherwick^ 

n  m.  73. 
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TiMB  IS  OF  ESSXNCE  OF  CONTRAOT   IN  EqUITT,   WHXN    AND    WHXN    VOTt 

Ste,  particnlarly,  as  to  the  right  of  a  party  to  a  contract  who  has  himself  de- 
layed performance  beyond  the  day  appointed,  to  have  it  specifically  enforoed 
in  equity,  Benedict  v.  Lynch,  7  Am.  Dec.  484,  and  note;  Tyree  ▼.  WUUanu,  6 
Id.  663;  Bellas  v.  Hays,  9  Id.  385;  Craig  v.  MaHin,  19  Id.  157;  Craig  r. 
Leiper,  24  Id.  479;  Welh  v.  Smith,  31  Id.  274,  and  note;  Bogers  y.  Saunden, 
S3  Id.  635;  Lewis  y.  Woods,  34  Id.  110;  Patterson  y.  Martz,  Id.  474;  Bryam 
T.  Lqffku^  Adm*rs,  39  Id.  242.  If  time  is  not  of  the  essence  of  the  contract^ 
equity  will  grant  a  specific  performance,  though  the  complainant  has  delayed, 
if  the  delay  has  not  been  gross  and  has  not  changed  the  relative  situatLons 
of  the  parties,  as  compensation  and  not  forfeiture  Lb  the  doctrine  of  equitj: 
Murphy  y.  Lockwood,  21  HI.  619,  citing  the  principal  case.  As  to  whea 
time  is  deemed  of  the  essence  of  a  contract  at  law,  see  Deeamp  t.  Feay,  9  Am* 
Deo.  872;  Tyler  v.  Young,  35  Id.  116. 


Wann  v.  MoNui/rr. 

[2  OnjCAir,  8».] 

Dmosionb  on  Motions  Add&cssed  to  DisorbTion  of  Ooubt  a&i  not  A^ 
noNABLX  AS  Ebbob;  such  as  the  oyerruUng  of  a  motion  after  laao* 
joined  for  leave  to  file  an  additional  plea  of  former  reooveiy,  or  the  over> 
mling  of  a  motion  to  set  aside  a  default,  and  to  permit  a  defendant  to 
plead  a  discharge  in  bankruptcy. 

flmPLB  Contract  Debt  is  Mjebged  in  Judokbnt  thbbbfob. 

VoRMBB  Rbcwyert  AGAINST  Onb  Partnbr  FOR  FiRK  Dbbt  is  ft  bar  to  ft 
recovery  against  the  other  members  of  the  firm  in  another  action  for  tbs 
same  debt. 

96B1IBR  Rboovbrt  mat  bb  Given  in  Evidenob  under  General  Ibbub  in 
assumpsU,  but  is  then  onij  prima  fade  evidence,  while  if  pleaded  it  It 
oonolusive,  and  a  complete  bar. 

AflflUMPfiiT.  Plea,  non  assumpsit,  by  two  of  the  defendants. 
Default  as  to  the  other  two.  After  several  terms,  there  was  a 
motion  by  the  two  defendants  who  appeared,  for  leave  to  file  an 
additional  plea  of  former  recovery;  also  a  motion  by  one  of 
the  defaulted  defendants  to  set  aside  the  defatdt,  and  permit 
faim  to  plead  a  discharge  in  bankruptcy.  Both  motions  were 
overruled.  The  former  recovery  was  ofiEered  in  evidence  and  re- 
jected. Verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ants brought  error,  assigning  as  error  the  rulings  above  men- 
tioned. 

0.  G,  Pratt  and  J.  Butierfield,  for  the  plaintiffs  in  error. 

8.  T.  Logan,  tot  the  defendant  in  error. 

By  Oourt,  Oaton,  J.  The  two  first  errors  assigned  may  be 
disposed  of  with  the  single  remark,  that  the  motions,  the  decis- 
ions of  which  are  there  assigned  for  error,  were  addressed  to  the 
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diflcietion  of  the  court,  and  those  decisions  can  not  be  assigned 
for  eiTor.  We  may,  however,  remark,  that  we  think  that  dis- 
cretion was  yery  properly  exercised  in  this  case.  The  first  was 
a  motion,  after  issue  had  been  joined  and  several  terms  had  in- 
tervened, for  leave  to  file  an  additional  plea  of  former  recovery 
for  the  same  canse  of  action.  And  the  second  was  a  motion  by 
Wann,  after  a  default  as  to  him  and  the  intervention  of  several 
tenns,  to  set  aside  the  default  as  to  him,  and  allow  him  to  plead 
his  discharge  as  a  bankrupt,  without  showing  when  he  was  dis- 
charged. 

The  next  question  requires  more  serious  consideration.  This 
mm  an  action  of  assunypM.  There  were  four  defendants  below, 
of  whom  Shaw  was  one.  Legate  and  Batiy  pleaded  non  assump- 
mi,  and  Wann  and  Shaw  were  defaulted.  On  the  trial  of  the 
iflsae,  the  defendants  offered  to  read  in  evidence  to  the  jttry,  the 
record  of  a  judgment  in  the  Jo  Daviess  circuit  court,  rendered 
at  the  October  term,  1841,  against  the  defendant  Shaw,  at  the 
suit  of  McNulty,  for  two  thousand  seven  hundred  and  seventy- 
five  dollars  and  seventy  cents,  which,  as  was  alleged,  was  for 
the  same  cause  of  action  which  was  declared  on  in  this  suit. 
The  record  thus  offered  in  evidence  is  set  out  in  the  bill  of  ex- 
ceptions. There  is  a  special  count  in  the  declaration  upon  an 
order  drawn  by  Daniel  Wann  in  favor  of  McNulty,  and  ad- 
dtessed  to  Mr.  Bobert  Shaw,  agent  for  the  East  Fork  Furnace 
Company,  for  seventy  thousand  pounds  of  lead,  and  which  was 
accepted  at  thiriy  days  by  Bobert  Shaw.  The  declaration  also 
contains  the  common  money  counts.  The  case  shows  that  this 
order  was  given  for  the  balance  of  the  lead  loaned  by  the  plaint- 
iff below  in  the  fall  of  1837,  for  which  this  suit  is  brought,  and 
that  a  recovery  was  had  in  that  suit  upon  the  order.  The  court 
excluded  this  record,  for  which  an  exception  was  taken.  I 
think  there  is  sufficient  evidence  for  the  consideration  of  the 
jury  at  least  going  to  show  that  the  judgment  recovered  by  Mc- 
Nulty against  Shaw  was  for  the  same  transaction,  for  which  he 
18  now  seeking  to  recover  against  the  defendants  below  in  this 


There  appears  to  have  been  but  one  lot  of  lead  loaned  to 
Shaw  in  the  &11  of  1837,  for  the  balance  of  which  that  suit  was 
brought  against  Shaw,  and  a  recovery  had.  McNulty  now  insists 
that  the  lead  was  loaned  to  the  East  Fork  Furnace  Company, 
composed  of  the  defendants,  of  whom  Shaw  was  the  active 
partner  or  agent.  It  is  said  that  that  order  did  not  of  itself 
constitute  a  cause  of  action,  and  that,  therefore,  that  suit  could 
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not  have  been  maintained  upon  it.  But  it  seems  to  us  that  it  is 
a  matter  of  no  moment  whether  that  suit  was  sustained  by  a 
sort  of  mutual  acquiescence  upon  that  order,  or  whether  it  was 
used  merely  as  CTidenoe  on  the  money  counts.  The  proper  in* 
quiiy  was,  whether  the  former  suit  was  for  the  same  cause  of 
action,  to  wit,  for  the  balance  due  for  the  lead  loaned,  and  thai 
was  the  proper  subject  of  proof.  It  should  then  have  been  ad- 
mittal,  if  it  constituted  a  bar  to  the  action,  and  was  admissible 
under  the  general  issue.  If  a  demand  of  an  inferior  degree  is 
changed  into  one  of  a  higher  character,  the  former  is  merged  in 
the  latter,  upon  which  the  jMuiy  must  alone  rely.  Thus  is  a 
simple  contract  debt  merged  in  a  judgment  or  debt  of  record. 
In  that  case,  a  cause  of  action  no  longer  subsists  upon  the 
original  demand.  The  party  has  a  higher  security  in  his  judg* 
ment.  ^  So,  if  a  bond  is  given  for  a  simple  contract  debt,  the 
latter  is  lost  in  the  former,  the  specialty  being  of  a  hig^her 
seouriiy. 

In  the  case  of  Sheehy  v.  MandeviUe  db  Jamesaon,  6  Cranch,  25d» 
the  precise  question  which  we  are  now  considering  came  before 
the  supreme  court  of  the  United  States.  Jamesson  had  given 
a  note  in  his  own  name  for  a  partnership  debt  of  hiTnuAlf  and 
Mandeyille,  upon  which  a  suit  had  been  brought  and  a  judg- 
ment recovered  against  him  alone.  Subsequently,  it  was  die- 
oovered  that  MandeviUe  was  a  secret  partner,  and  a  suit  was 
instituted  against  both  for  the  same  debt,  and  MandeviUe 
pleaded  the  former  judgment  against  Jamesson  in  bar  of  the 
suit.  The  court  held  that  this  constituted  no  defense,  and  sua* 
tained  a  demurrer  to  the  plea. 

Afterwards,  the  same  question  came  before  the  supreme  court 
of  New  York  in  the  case  of  Bobert9on  v.  Smithy  18  Johiis.  459 
[9  Am.  Dec.  227],  where  the  subject  is  carefully  examined  bj 
Ohief  Justice  Spencer,  and  the  case  of  Sheehy  v.  Mandemlle  is 
reviewed  and  held  not  to  be  good  law.     He  holds,  that,  as  in 
actions  of  assumpsit  it  is  necessary  to  prove  a  joint  liability 
against  all  of  the  defendants,  where  the  demand  has  been  re- 
duced to  a  judgment  against  a  part  of  the  defendants,  as  to 
whom  it  is  merged  in  the  judgment  and  gone,  the  action  can  not 
be  maintained  as  against  any,  because  it  can  not  be  against  all, 
there  remaining  no  subsisting  joint  liability.    But  it  is  not  in 
New  York  alone  that  the  case  in  6  Cranch  has  been  overruled. 
It  has  shared  the  same  fate  in  all  of  the  state  courts  wherever 
the  question  has  arisen,  so  far  as  I  have  been  able  to  discover. 
The  same  rule  was  adopted  in  Ward  v.  Johnson,  18  Mass.  148: 
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MoiOeT.  Bdmns,  11  Oill  A  3.  11  [83  Am.  Deo.  684];  Tbylory. 
CkttffXiol,  5  Blackf.  668.  In  all  of  these  caees,  the  questioiui 
were  piedaely  identical  with  the  one  before  ub,  and  in  most  if 
not  all  the  caae  in  6  Cxanch  was  ezpreed j  xef  eixed  to  and  orer- 
Toled. 

Notwithstanding  the  xespeot  which  we  may  feel  for  the  opin- 
ions of  the  supreme  court  of  the  United  States,  we  are  well 
satisfied  that  the  rule  adopted  by  the  several  state  courts,  is 
more  consistent  with  the  principles  of  law,  and  supported  by 
better  reason.  There  is  such  a  manifest  improprieiy  in  allow- 
ing a  parly  to  have  two  judgments  in  full  force  against  the  same 
defendauts  for  the  same  cause  of  action,  that  we  can  not  recon- 
cile it  to  our  notions  of  a  correct  administration  of  justice.  If 
«  party  proceed  to  judgment  against  one  of  the  partners,  he 
must  be  held  to  his  election.  We  are  clearly  of  opinion,  that  a 
judgment  against  Shaw  for  the  balance  of  the  lead  loaned  to  the 
East  Fork  Furnace  Company  (if  in  truth  the  lead  was  loaned 
to  that  company),  constitutes  a  bar  to  a  recovery  against  the 
other  members  of  the  firm  which  that  company  composed* 
And  we  are  equally  clear  that  that  judgment  ought  to  have  been 
given  in  evidence  under  the  general  issue,  this  being  an  action 
of  assumpsil.  Such  is  the  well-settled  law,  both  in  England 
and  the  United  States,  and  indeed  was  substantially  admitted 
on  the  argument  by  the  counsel  for  the  defendant  in  error. 

In  Cook  V.  Vimont,  6  T.  B.  Mon.  284  [17  Am.  Dec.  267],  and 
Lampton  v.  Jones,  6  Id.  236,  it  was  held,  that  a  former  recovery 
for  the  same  cause  of  action  may  be  given  in  evidence  in  an  ac- 
tion of  a88umpsU  under  the  general  issue  in  bar  of  the  action; 
and  so  the  court  of  errors  of  New  York  in  the  case  of  I/BXher  v. 
Mavice,  6  Hill,  124.    The  chancellor  says:  "Again,  it  seems  to 
be  pretty  well  settled  in  actions  of  assumpsit^  where  anything 
which  shows  that  the  plaintiff  has  no  subsisting  cause  of  action, 
it  may  be  given  in  evidence  under  the  general  issue.    A  former 
verdict  and  judgment  may  be  given  in  evidence  without  being 
pleaded.''    It  is  so  decided  in  Young  v.  Blacky  7  Oranch,  666, 
and  Young  v.  BummeU,  2  Hill,  480  [38  Am.  Dec.  694],  and  nu- 
merous other  cases  to  which  it  is  unnecessary  to  refer.    The  for- 
mer verdict  and  judgment,  however,  has  not  the  same  controlling 
influence  in  the  case,  when  given  in  evidence  under  the  plea  of 
fionassumpsii,  as  when  specially  pleaded.    In  the  former  case, 
it  ia  Imi  prima  facie  evidence;  in  the  latter,  it  is  conclusive,  and 
«  complete  bar:  6  Hill,  126.    The  court,  then,  improperly  ez* 
eluded  the  record  and  judgment  in  the  former  suit. 
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It  is  mmecessaiy  to  look  through  the  eTid6Qce,4is  repoiied  in 
the  bill  of  exceptions,  to  see  whether  a  new  trial  shonld  have 
been  granted  or  not.  The  judgment  must  be  reversed,  with 
costs,  and  the  cause  remanded,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 

WiLSOK,  0.  J.,  and  Youho  and  Locewood,  JJ.,  did  not  sit. 


Meboeb  of  Debt  in  Judgment  Rboovxbid  thxrsiob:  See  Napier  t» 
Oadiere,  40  Am.  Dec.  613,  and  caaes  cited  in  the  note  thereta  To  the  effect 
that  a  judgment  against  one  or  more  joint  obligors  or  promiBors  is  a  bar  to 
another  action  upon  the  same  contract  against  the  same  or  other  parties,  tbe 
principal  case  Ib  cited  in  Afoore  r,  Boffers,  19  HL  348;  MUchell  y.  Brewaier^ 
28  Id.  167;  People  y.  Harrimm,  82  Id.  86. 

FoRMSB  Reoovebt  AOADrsT  Oni  Pabtneb  for  a  firm  debt  meiges  it,  and 
is  a  bar  to  a  sulisequent  action  against  the  finn  or  other  partDera:  Smith  ▼• 
Black,  11  Am.  Dec.  686;  MoaU  v.  HolUnSy  33  Id.  684,  and  cases  cited  in  tho 
note  thereto.  And  see,  generally,  as  to  the  effect  of  a  former  recoyery  in  a 
■nbsequent  action  inyolying  additional  parties,  the  note  to  Lawrence  y.  J7tmi, 
25  Id.  643.  The  precise  question  involved  in  the  principal  case  came  np  in 
Tkompeon  y.  Emmeri^  16  DL  416,  and  the  ooort  referred  to  the  principal  oaaa 
and  followed  it. 

FoBMEB  Reoovebt  Admissiblb  when  undeb  Oenebal  Ibsub:  See  Auf- 
man  v.  Cooper ^  26  Am.  Dec.  600,  and  the  note  thereto,  collecting  the  previooB 
oases  in  this  series.  See  also  OUchrist  v.  BaUt  34  Id.  469;  Foim^  v.  Bummdl^ 
88  Id.  694;  King  v.  Chaae,  41  Id.  675,  and  notes. 

The  pbinoipal  case  was  cited  as  supporting  the  position  that  if  a  bond  be 
given  for  a  simple  contract  debt,  the  latter  is  lost  in  the  former,  the  specialty 
being  the  higher  security,  in  WaUh  v.  Lennon,  98  111.  34 ;  and  to  the  effect  that  in 
actions  ex  contractu  against  several,  the  plaintiff,  to  entitle  himself  to  recover, 
must  prove  a  promise  as  ta  all  of  the  defendants,  and  is  not  permitted  to  take 
Judgment  against  part  and  enter  noUe  prosequi  as  to  the  rest,  nnless  a  dnfepss 
ptwonal  to  them  is  interposed:  Bei^amin  v.  McCknmdl,  4  Gilm.  6iXL 


Gbowell  V.  Maughb. 

[9  OxucAX,  419.] 

OKANm  or  Venvb  can  be  Applied  fob  Only  by  Pabtt  to  the  veoov^ 
nnder  the  Illinois  statute,  and  it  is  not  error  to  deny  an  application  for  « 
change  of  venue  in  an  action  of  ejectment  made  by  a  third  person  daini- 
ing  to  be  a  trustee  of  the  real  owner,  of  whom  the  defendant  on  the  reo- 
ord  is  only  a  tenant. 

Dbputed  Boundabt  mat  be  Settled  by  Pabol  Aobeeicent  between  ad- 
jacent proprietors,  and  by  possession  in  accordance  therewith;  but  this 
principle  does  not  apply  where  such  an  agreement  is  made  by  adjacent 
occupants  of  public  lands,  except  so  far  as  their  temporary  occupancy  la 
ooncemed,  since  they  are  mere  tenants  at  sufferance,  and  they  are  nol 
boond  by  the  agreement  after  the  title  passes  out  of  the  government, 
is  it  admissible  in  evidence  in  an  action  of  ejectment  between  th«n« 
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Ejxctment.  Verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed.    The  case  appears  from  the  opinion. 

G.  S.  Hempetead,  E.  B.  Washbume,  and  J.  B.  Wett8,  for  the 
appellant. 

8.  T.  Logan  and  31  OamfheU^  for  the  appellee. 

-  By  Court,  Tbxat,  J.  This  was  an  action  of  ejectment  com- 
menced in  the  Jo  DaTiess  cirooit  court,  by  lUbughs  against 
Growell,  for  the  recoveiy  of  lot  81,  in  the  ciiy  of  Oalena.  On 
the  calling  of  the  cause  for  trial,  James  Bennett  presented  a 
petition  praying  for  a  change  of  venue  out  of  the  circuit,  on  ac- 
oount  of  the  prejudice  of  the  judge.  The  petition  alleged  that 
Crowell  was  in  the  possession  of  the  premises  in  question  under 
a  lease  made  by  the  petitioner,  as  the  trustee  of  James  Bennett, 
jnn.,  the  real  owner.  The  court  denied  the  application,  to 
which  the  defendant  excepted.  The  cause  was  then  submitted 
to  a  jury  for  trial.  After  the  plaintiff  had  shown  title  to  the 
piemises,  by  yirtne  of  a  purchase  from  the  United  States  in  1838, 
the  defendant  offered  to  prove,  that  in  1836,  the  plaintiff  and 
James  Bennett  being  the  occupants  and  claimants  of  adjoin- 
ing lots,  by  a  parol  agreement,  established  a  line  between  them, 
which  was  thereafter  to  be  the  boundary;  that  subsequently, 
Bennett  built  a  house  on  his  lot  directly  up  to  the  line,  which 
house  was  on  the  premises  in  dispute;  and  that  the  plaintiff, 
from  the  time  the  line  was  agreed  on,  had  acquiesced  in  the 
same.  This  evidence  was  objected  to  by  the  plaintiff,  and  ex- 
duded  by  the  court;  to  which  decision  the  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff,  and  judgment  was 
tendered  thereon. 

Growell  prosecutes  an  appeal,  and  assigns  for  error,  the  de- 
eision  of  the  circuit  overruling  the  motion  for  a  change  of  venue. 
There  was  no  error  in  that  decision.  The  application  was  not 
made  by  the  defendant,  but  by  a  third  person  representing  him- 
self to  be  the  trustee  of  an  alleged  owner  of  the  premises  in  con- 
troversy. Our  statute  only  authorizes  the  parties  to  obtain  a 
change  of  venue.  The  application  must  be  made  by  a  pariy  to 
the  record,  and  the  petition  must  be  verified  by  lus  affidavit. 
The  statute  does  not  include  persons  out  of  the  record,  nor  al- 
low them  to  swear  to  the  petition  as  agents  or  otherwise.  It  is 
to  be  feared  that  this  statute  has  been  frequently  perverted,  to 
the  great  detriment  of  suitors,  and  its  provisions  ought  not  to 
be  extended  by  implication,  so  as  to  embrace  persons  not  spe- 
eiflcally  named  therein.    Any  other  construction  would  lead  to 
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much  mconyenienoe  and  mischief.  A  decision,  that  this  appli- 
eation  "was  properly  made,  would  lay  down  the  rule  that  any 
person,  who  alleged  that  his  rights  were  to  be  affected  by  the 
determination  of  the  case,  might  interfere  and  obtain  a  change 
of  yenue. 

The  decision  of  the  circuit  court  excluding  the  eyidence  of- 
fered by  Orowell,  is  also  assigned  for  error.  It  is  a  familiar  doo-* 
trine  of  the  law,  that  the  title  to  real  estate  can  not  be  transferred 
by  parol.  It  is  equally  forbidden  by  the  principles  of  the  com- 
mon law,  and  the  express  proyisions  of  the  statute  of  frauds. 
It  is  settled,  howeyer,  that  the  proprietors  of  adjoining  tracts  of 
land  may,  by  a  parol  agreement,  settle  a  disputed  boundaiy 
line  between  them.  Such  an  adjustment  of  the  boundary,  if 
followed  by  corresponding  possession,  may  be  binding  on  the 
parties,  not  because  it  passes  title,  but  because  it  determines  the 
location  where  the  estate  of  each  is  supposed  to  exist:  Jackson  y. 
Dysling,  2  Oai.  198;  Kip  y.  Norton,  12  Wend.  127  [27  Am.  Dee. 
120].  It  is  insisted  by  the  counsel  for  the  appellant,  that  this 
principle  is  applicable  to  the  present  case.  We  think  other- 
wise. At  the  time  the  agreement  was  made,  the  premises  were 
the  exclusiye  properly  of  the  United  States.  Neither  of  the 
parties  had  any  title.  They  were  mere  tenants  at  sufferance, 
incapable  of  making  any  binding  agreement  respecting  the  lots, 
but  what  related  to  their  temporary  possession.  The  agreementy 
er  necessiiate,  could  not  extend  beyond  the  mere  occupancy.  It 
was  inoperatiye  as  against  the  proprietor,  and  ceased  to  be  bind- 
ing on  the  parties  the  momont  the  title  passed  out  of  the  goyem- 
ment.  On  the  purchase  of  the  premises  by  Maughs,  he  succeeded 
to  the  whole  legal  estate,  unaffected  by  any  preyious  parol  agree- 
ment respecting  the  possession.  The  judgment  of  the  cirooik 
court  is  affirmed,  with  costs. 

Judgment  affirmed. 

WiLSOH,  C.  J.,  did  not  sit. 


Establishment  of  Bouia>ABT  bt  Parol  Agbebhint  ob  AOQunsoBircB:  8m 
Niehd  v.  Lytle'a  Lessee,  26  Am.  Deo.  640;  Kip  y.  Norton,  27  Id.  120;  Srniih 
y.  Hogmer,  28  Id.  354;  Beecher  v.  Parmde,  31  Id.  633;  Jackson  v.  MeOonnt^ 
82  Id.  439;  Crowell  v.  Bebee,  33  Id.  172;  Brewer  y.  Boston  etc  B,  R.  Co,,  39 
Id.  694,  and  other  cases  cited  in  the  notes  to  those  decisions. 

The  principal  case  was  cited,  to  the  effect  that  where  adjoining  ownen 
agree  upon  the  boundary  lines,  and  enter  into  possession  and  improye  the 
lands  according  to  the  line  thus  agreed  upon,  they  will  be  oonoluded  from 
afterwards  disputing  that  the  line  thus  agreed  on  u  the  true  cme,  in  McNoh 
mora  y.  SecUon,  82  111.  600;  Bauer  y.  Oottmanhausen,  65  Id.  504;  ITubbatrd  y. 
Steams,  86  Id.  38;  CfuUer  y.  CaUison,  72  Id.  114. 
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APFLICATIOir  FOB  CHANGE  09  VkNUS  MTrST  BB  MaDB  BT  PABTT  tO  the  FM- 

«rd,  and  can  not  be  made  by  an  agent  The  principal  case  on  this  point  waa 
flHed  with  approval  in  Commercial  Ins,  Co,  y.  MMman^  48  SL  816,  bnt  dia« 
tlxigmahed  from  the  ease  under  diacnssion,  as  there  the  application  was  filed 
1^  a  eorporation  which  mnst,  of  neoessity,  act  by  agents. 


MoElNNET  V.  FeOFLEL 

[2  OlulAir,  040.] 

nr  Cboohal  Cask  Need  only  Show,  in  order  to  support  the  Jndg- 
ment  of  the  coort  below,  the  time  and  place  of  holding  coort,  the  indict- 
ment properly  indorsed  as  foond  by  the  grand  jury,  the  arraignment^ 
plea,  impaneling  of  the  jmy,  Terdict,  and  judgment  Beyond  this,  the 
prisoner  wishing  to  take  advantage  of  the  overruling  of  motions,  etc,  in 
tiie  progress  of  the  trial,  must  preserve  the  facts  by  spedal  entry  on  the 
record,  or  by  bill  of  exceptions. 
Hakes  of  Witnesses  not  Appeabino  Indobsed  on  Indiotment,  in  the 
record  of  a  conviction  in  a  capital  case,  where  no  motion  in  regard  to  it 
appears  to  have  been  made,  is  no  ground  of  reversal,  as  the  presnmptioa 
is,  that  the  names  wero  so  indorsed,  and  if  not,  it  is  an  irregularity 
which  is  waived  by  pleading  to  the  indictment  without  objection. 

PlOBONER  ChABOSD  WITH  FeIX>NT  MAT  DEMAND  CoPT  OF  INDICTMENT,  OU  Mat* 

raignment,  and  the  refusal  of  it,  if  preserved  by  bill  of  exceptions,  is  error, 
but  the  right  is  waived  by  pleading  and  going  to  trial  without  objection. 

CoNTiNVANCE  OF  Caitsb  FROM  SPECIAL  Tebm  oyeb  Bequlab  Tfbm,  at  the  pris- 
oner's request,  in  a  criminal  case,  is  not  error  of  which  he  can  complain. 

Prisoneb  can  not  Complain  of  Ebbob  not  Injubious  to  him,  in  a  capital 
case,  such  as  the  irregular  appointment  of  a  special  term  of  ooort^  at 
which  no  action  was  had  prejudicial  to  him. 

JiTBT  IfXTBT  BE  KbPT  ToOETHEB  IN  CAPITAL  CaSE,  BUT  SiLENCE  OF  ReOORO 

on  that  point  affords  no  presumption  that  they  were  not  so  kept,  but  the 
ocmtrary,  and  if  the  jury  were  allowed  to  separate,  without  the  prisoner's 
consent,  he  must  show  that  fact  by  bill  of  exceptions,  in  order  to  reverse 
a  judgment  against  him. 

Sbpabation  of  Jubt,  in  Cbiminal  Case,  is  Gboitnd  of  New  Tbial,  unless 
it  was  with  the  prisoner's  consent,  or  through  misapprohension,  acddeut, 
or  mistake,  on  the  part  of  the  jury,  and  could  by  no  possibility  have  in- 
jured the  prisoner. 

Omibsion  to  Swkab  Officeb  to  Take  Chaboe  of  Jubt,  in  a  criminal  case, 
if  not  objected  to  and  preserved  by  bill  of  exceptions,  is  no  ground  for 
reversing  a  conviction,  as  the  presumption  will  be,  if  the  record  is  silent, 
that  the  court  did  its  duty. 

flWKABiNO  Jubt  and  Witnesses  bt  Uplifted  Hand,  and  not  on  the  €k)8- 
fbu,  IB  no  ground  of  reversal,  in  a  criminal  case,  if  not  objected  to  until 
after  verdict. 

Avr  Mode  of  Swsabino  Witness  Which  He  Bei^ieves  Binding  on  his 

ooDScience,  is  good  at  common  law,  and  it  seems  that,  under  the  Illinois 

statute,  if  he  swears  by  the  uplifted  hand,  and  not  on  the  gospels,  he  wfU 

be  presumed  to  have  elected  to  do  so. 
Ak.  Dec.  YoL.  ZLIII— 6 
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Ikdiohcent  for  murder.  Judgment  of  conTiction,  and  the 
defendant  brought  error.     The  case  appears  from  the  opinion. 

O.  Oilman  and  J.  B.  WeUa^  for  the  plaintiff  in  error, 

J,  A.  McDougall,  aUomey  general,  for  the  people. 

Bj  Court,  LocKWooD,  J.  At  the  October  term  of  the  fiock 
Island  circuit  court,  in  the  year  of  1843,  William  McKinney 
was  jointly  indicted  with  George  Blaylock  and  Isaac  McKinney, 
for  tiie  murder  of  Edmund  A.  PhiUeo,  and  the  indictment  was 
indorsed  "  a  true  bill,"  and  signed  by  the  foreman,  which,  as  far 
as  the  record  shows,  was  the  only  indorsement  thereon.  A  mo- 
tion was  made  to  quash  the  indictment,  but  it  does  not  appear 
that  any  reasons  were  filed,  or  that  any  disposition  was  mado  of 
the  motion.  The  defendants  were  arraigned,  and  furnished 
with  a  copy  of  the  indictment,  and  a  list  of  the  jurors  and  wit- 
nesses, and  pleaded  **  not  guilty,"  and  at  the  same  term  a  jury 
was  impaneled,  but  could  not  agree  on  a  verdict;  and  they 
were  discharged  by  the  consent  of  the  prisoners  and  the  attor- 
ney for  the  people.  The  cause  was  then  continued  to  the  May 
term,  1844,  when  another  trial  was  had,  but  the  jury  could  not 
agree,  and  they  were  again  discharged  by  like  consent.  The 
cause  was  then  continued  to  a  special  term  of  said  court,  ap- 
pointed to  be  held  on  the  second  Monday  of  July,  1844.  At 
this  term  no  jury  could  be  obtained,  and  the  cause  was  again 
continued  to  a  second  special  term,  ordered  to  be  held  on  the 
fifth  Monday  of  September,  1844.  At  the  September  special 
term  aforesaid,  the  prisoners  filed  their  affidavit  for  a  continu- 
ance to  the  May  term,  1845,  and  the  court  granted  the  same, 
and  ordered  the  cause  to  be  continued  to  that  term. 

At  the  May  term,  1845,  a  jury  was  impaneled  for  the  trial  of 
William  McEinney  alone,  and  after  hearing  a  portion  of  the 
evidence,  the  court  took  a  recess  until  the  next  morning,  when 
the  prisoner  being  again  brought  into  court,  the  remainder  of 
the  evidence  and  arguments  of  counsel  were  heard,  and  the 
cause  submitted  to  the  jury,  who  retired  to  consider  their  ver- 
dict, and  afterwards  returned  into  court  with  a  verdict  of 
«<  guilty"  against  the  prisoner,  William  McEinney.  The  pris- 
oner then  entered  a  motion  in  arrest  of  judgment,  and  for  a 
new  trial,  which  motions  were  overruled,  and  sentence  of  death 
pronounced  on  the  prisoner. 

The  following  bill  of  exceptions  appears  in  the  record,  to  wit r 

**Be  it  remembered,  that  on  the  trial  of  this  cause,  and 
after  the  juxy  had  returned  into  court  with  their  verdict,  the  de- 
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f endant  moved  the  court  in  arrest  of  judgment  and  for  a  new 
trial,  upon  the  following  grounds,  to  wit:  1.  It  appears  by  the 
record  in  this  cause,  that  a  special  term  was  appointed  for  the 
trial  of  this  cause,  which  said  8x>ecial  term  was  holden  on  the 

Monday  of ,  1844;  that  this  cause  was  continued  from 

the  said  special  term  to  this  present  term  of  said  coiui^,  a  reg« 
ular  term  of  said  court  having  intervened  between  said  special 
term  and  this  present  term,  to  wit,  on  the  first  Monday  of  Oc* 
tober,  1844,  at  which  said  regular  term  no  order  or  continuance 
was  entered  in  this  cause.  2.  That  the  indictment  is  defective 
and  insufficient.  And  for  a  new  trial,  the  defendant  shows  the 
following  grounds:  1.  That  it  appears  from  the  affidavit  herein 
filed,  that  the  oaths  administered  to  the  jurors  and  witnesses 
were  not  administered  in  conf  ormiiy  with  Uie  laws  of  this  state. 
2.  That  the  verdict  is  contrary  to  law  and  evidence.  And  also 
filed  the  affidavit  of  Joseph  Oonway,  which  is  in  these  words: 
'  The  people  of  the  state  of  Illinois  against  William  McEjn- 
ney,  impleaded  with  Qeorge  Blaylock  and  Isaac  McEinney. 
May  term  of  the  Bock  Island  circuit  court,  a.  n.  1846.  Joseph 
Conway,  being  duly  sworn,  deposes  and  says,  that  on  the  tiial 
of  the  above-entitled  cause,  he  was  and  acted  as  clerk  of  said 
court;  and  that  he  swore  a  majority  of  all  the  jurors  and  wit- 
nesses sworn  on  the  trial;  that  none  of  said  jurors  or  witnesses 
were  sworn  by  this  deponent,  by  laying  the  hand  on  and  kissing 
the  gospels,  and  that  the  gospels  were  not  presented  to  any  one 
of  said  jurors  or  witnesses  by  this  deponent;  nor  did  any  of  them 
declare  that  they  had  conscientious  scruples  about  that  mode  of 
administering  oaths,  but  that  most  of  said  witnesses  and  of  said 
jurors  were  sworn  by  the  uplifted  hand  without  their  request,  or 
tnftlriTigr  objoctious  to  swcariug  on  the  gospels.  Joseph  Oonway. 
Sworn  and  subscribed  before  me,  this  thirtieth  May,  1846, 
Thomas  0.  Browne,  judge,'  etc.  And  after  argument  and  ma- 
ture deliberation  had,  the  court  overruled  both  said  motions,  and 
rendered  judgment  against  defendant;  whereupon  the  defendant 
by  his  counsel,  excepts  and  prays  this,  his  bill  of  exceptions, 
may  be  signed,  sealed,  and  made  a  part  of  the  record  in  this 
eauee,  which  is  done.  Thoicas  0.  Bbowisx.    [Seal.]" 

The  following  errors  have  been  assigned,  to  wit:  1.  That  it 
does  not  appear  from  the  record  in  this  cause,  that  the  name  of 
the  witness  or  witnesses,  upon  whose  evidence  the  indictment 
was  found,  were  indorsed  thereon.  2.  That  it  does  not  appear 
from  the  record,  that  the  defendant,  previous  to  his  arraign- 
ment,  was  furnished  with  a  copy  of  the  indictment  and  a  list  of 
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the  jfXtOTB  and  mtnfisaes.  3.  That  the  cause  was  continued 
from  the  September  special  term,  over  the  regular  October  term, 
mthont  any  order  being  entered  thereon  at  said  intar7emii^ 
term.  4.  The  court  erred  in  appointing  said  September  special 
term.  6.  That  after  the  trial  of  the  cause  had  been  commenced, 
and  a  portion  of  the  CTidence  had  been  heard,  the  court  took  a 
recess  until  the  next  morning,  without  making  any  order  in  rela- 
tion to  the  jury.  6.  That  it  does  not  appear  from  the  record 
that  when  the  jury  retired  to  consider  of  their  verdict,  they  were 
placed  in  charge  of  a  sworn  officer,  according  to  the  proTiaions 
of  the  statute  in  such  case  made  and  proTided.  7.  That  the 
oaths  administered  to  the  jurors  and  witnesses  in  this  cauae, 
were  not  administered  according  to  law.  8.  The  court  erred 
in  overruling  the  defendant's  motion  in  arrest  of  judgment  and 
for  a  new  trial.  9.  The  court  erred  in  rendering  a  judgment 
against  the  defendant. 

On  the  argument  of  this  cause,  numerous  authorities,  both 
English  and  American,  were  cited  to  sustain  the  assignment  of 
errors.  Before  entering,  however,  upon  the  discussion  of  the 
various  errors  relied  on  to  reverse  the  judgment  rendered 
against  the  prisoner,  it  may  not  be  amiss  to  take  a  cursory  re« 
view  of  the  laws  of  England,  and  of  this  state,  in  relation  to 
their  respective  criminal  codes.  The  extreme  technicality  of 
the  English  courts,  in  the  administration  of  their  criminal 
laws,  would,  to  the  superficial  observer,  have  the  appearance 
that  their  courts  were  governed  more  by  a  desire  that  ciiminalfl 
should  escape  the  punishment  due  to  their  crimes,  than  that 
public  justice  should  be  promoted  and  the  guilfy  be  brought  to 
merited  punishment. 

Before  coming  to  such  a  conclusion,  a  brief  notice  of  the 
English  criminal  code  will  place  the  English  courts  in  an  atti- 
tude to  deserve  approbation  rather  than  censure.  The  English 
criminal  laws  may  truly  be  characterized  as  written  in  blood. 
When  Blackstone  wrote  his  commentaries,  there  were  one  hun« 
dred  and  sixty  different  kinds  of  felonies,  for  the  commission  of 
which  the  offenders  expiated  their  crimes  on  the  gallows.  Steal- 
ing the  value  of  one  shilling  was  a  capital  offense.  When  the 
individual,  accused  of  a  capital  crime,  was  arrested,  he  was. 
after  examination  and  conviction  by  a  justice  of  the  peace,  im- 
mured in  a  dungeon,  and  there  remained,  cut  off  from  free 
intercourse  with  his  friends,  till  brought  into  court  for  arraign- 
ment and  trial.  On  his  trial  for  any  of  the  numerous  offenses 
denominated  felony,  he  was  not  allowed  the  aid  of  counsel  in 


l>ea  1846.]  McKinney  v.  People.  69 

hk  defense.  He  was  not  even  allowed  witnesses  to  prove  his 
izmooenoe.  And  when,  in  process  of  time,  the  courts  permit- 
ted the  witnesses  to  be  heard  on  the  part  of  the  accused,  yet 
they  were  not  sworn,  and  the  consequence  was  that  their  evi* 
dence  was  not  considered  by  the  jury  as  entitled  to  as  much 
credence  as  the  witnesses  on  the  part  of  the  government.  The 
prisoner  had  no  right  to  object  to  the  inhabitants  of  the  county 
Inhere  the  crime  was  committed,  however  much  they  might  be 
prejudiced  against  him,  nor  could  he  make  any  objection  to  the 
judge.  In  some  cases,  if  the  prisoner  refused  to  plead,  his  ob- 
Btinacy  was  construed  into  a  confession  of  guilt,  and  he  was 
condemned  and  executed,  etc.  In  other  cases,  although  no 
Bentence  of  guilt  was  pronounced  against  him,  yet;  he  was  oon- 
denmed  to  the  horrible  death  of  peine  forte  et  dure. 

Because  the  prisoner  was  not  aUowed  counsel  in  his  defense; 
the  courts  early  adopted  the  maxim,  that  the  judge  was  counsel 
for  the  prisoner.  Humane  judges  finding  themselves  thus  called 
on  to  administer  laws  so  reckless  of  human  life,  and  that  made 
80  little  provision  for  a  fair  trial,  naturally  caught  at  trifles  to 
save  the  life  of  the  prisoner.  In  favorem  vitce  was  the  cause  as- 
signed for  many  technical  rules  that  but  for  the  extreme  inhu- 
manity of  their  laws,  and  the  helpless  condition  of  the  prisoner, 
would  be  a  disgrace  to  an  enlightened  administration  of  justice. 
It  is  but  just  to  add  that  England  has,  within  the  last  few  years> 
greatly  ameliorated  her  criminal  code.  How  stands  the  case  in 
tliis  skbte?  By  our  constitution  the  accused  is  entitled  to  be 
heard  by  himself  and  his  counsel;  to  demand  the  nature  and 
cause  of  the  accusation  against  him;  to  meet  the  witnesses  face 
to  face;  to  have  compulsory  process  to  compel  the  attendance  of 
-witnesses  in  his  favor.  He  is  also  entitled  to  a  speedy  public  trial 
tyy  an  impartial  jury  of  the  vicinage,  and  can  not  be  compeUed 
to  give  evidence  against  himself.  By  our  statute  he  may  procure 
a  change  of  venue,  if  he  fears  that  the  inhabitants  of  the  county, 
where  the  offense  is  alleged  to  have  been  committed,  are  prej- 
udiced against  him;  and  he  may  also  object  to  the  judge  for  the 
same  reason.  By  our  criminal  code,  the  accused  is  not  permit- 
ted to  plead  guilty  until  the  judge  has  fully  explained  to  him 
the  consequences  of  such  a  plea,  and  when  the  prisoner  refuses 
to  plead,  the  law  mercifully  directs  that  a  plea  of  **  not  guilty" 
shall  be  entered,  and  he  can  only  be  convicted  by  proving  hii 
guilt,  in  the  same  manner  as  if  he  had  pleaded  "  not  guiUy.'* 
If  the  prisoner  is  either  unable  or  unwilling  to  employ  counsel, 
the  court  invariably  assign  him  counsel. 
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From  this  hasty  comparison  between  the  systems  of  criminal 
jurispnidenoe  that  preyail  in  England  and  in  this  state,  it  is  sof- 
fidently  apparent,  that  persons  charged  with  heinous  crimes  in 
the  courts  of  this  state,  occupy  a  yeiy  different  situation  from 
the  prisoner  in  an  English  court.  Here,  the  accused,  so  far  as 
the  means  of  defending  himself  are  concerned,  is  placed  on  a 
perfect  equality  with  the  prosecution;  and  there  consequently 
can  be  no  reason  for  adopting  many  of  the  technical  rulee  that 
have  prevailed  in  England,  arising  out  of  the  sanguinary  char- 
acter of  their  laws  and  the  helpless  condition  of  the  prisoner. 
It  is  a  wellH9ettIed  maxim  of  the  common  law,  that  where  the 
reason  of  a  law  ceases  to  exist,  that  the  law  itself  ceases  with 
the  reason.  Courts  in  the  United  States,  without  giving  suffix 
dent  attention  to  this  excellent  maxim  of  the  common  law,  have 
in  too  many  instances,  as  I  conceiye,  blindly  adopted  many  ol 
the  technical  rules  of  the  English  courts,  without  considering 
the  reasons  for  their  adoption,  and  how  inapplicable  they  are  in 
administering  laws  framed  in  a  spirit  of  hxmianity,  and  furnish- 
ing every  aid  to  the  prisoner  to  secure  a  fair  and  impartial  triaL 
The  criminal  code  of  this  state  is  not  only  framed  in  a  very  dif* 
ferent  spirit  from  that  of  England,  but  throughout  its  varioos 
provisions,  it  graduates  punishment  to  the  nature,  aggravation, 
and  turpitude  of  the  offense.  There  are  but  two  crimes  that 
are  made  capital  by  our  law.  These  are  treason  and  willful  mur- 
der. The  life  of  the  accused  is  never  taken,  unless  it  clearly 
appears  that  he  has  willfully  and  maliciously  deprived  a  human 
being  of  life,  or  has  been  guilty  of  a  crime,  that  in  its  conse- 
quence tends,  not  only  to  the  destruction  of  the  government, 
but  to  causb  blood  to  flow  in  torrents.  A  system  of  criminal 
law  thus  framed  ought  to  be  administered  in  such  a  manner  as 
to  be  a  shield  to  protect  the  innocent,  and  a  sword  to  punish  the 
guilty.  These  objects  should  be  the  polar  star  of  the  judge. 
Our  legislature  in  the  criminal  code  have  set  the  example  of  dis- 
pensing with  many  of  the  technicalities  that  have  prevailed  in 
the  English  cotuis,  and  this  court,  for  several  years,  has  followed 
the  example. 

Keeping  in  view  these  principles,  I  will  now  proceed  to  in- 
quire, whether  the  prisoner  has  had  a  fair  trial,  according  to  the 
well-established  principles  of  the  common  law  regulating  crim- 
inal trials  generally,  but  divested  of  such  technicalities  as  evi- 
dently had  their  origin  in  the  sanguinary  nature  of  the  English 
laws,  and  the  unprotected  condition  of  the  prisoner.  Under 
the  first  assignment  of  error,  it  becomes  important  to  inquirs 
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what  the  record  shall  contain^  in  order  to  shoi?  sufficient  matter 
to  support  the  judgment  of  the  court  below.  Becords  from  tlie 
circuit  court  frequently  contain  statements  that  are  clearly  inel- 
eranty  and  which  do  not  necessarily  constitute  any  part  of  a 
record  correctly  made  out.  In  a  criminal  case,  after  the  caption 
stating  the  time  and  place  of  holding  the  court,  the  record 
should  consist  of  the  indictment  properly  indorsed,  as  found  hj 
ihe  grand  jury;  the  arraignment  of  the  accused,  his  plea,  the 
impaneling  of  the  trayerse  jury,  their  yerdict,  and  the  judgment 
of  the  court.  This,  in  general,  is  aU  that  the  record  need  state. 
If,  dniing  the  progress  of  the  prosecution,  motions  are  made  and 
oyerruled,  the  facts  can  be  preserved  by  a  special  entry  on  the 
record,  or  by  bills  of  exceptions.  In  one  or  the  other  of  these 
ways,  it  is  necessary  to  preserve  every  fact  that  the  prisonei 
may  deem  essential  to  his  rights,  and  a  fair  and  regular  trial. 

From  this  exposition  of  what  should  compose  the  record  in  a 
criminal  case,  the  names  of  the  witnesses  indorsed  on  the  back 
of  the  indictment  would  not  appear  in  the  record.  This  court 
decided  in  the  case  of  Gardner  v.  TJte  People^  8  Scam.  85,  that 
"  it  seldom  if  ever  happens  that  the  names  of  the  foreman  and 
witnesses  are  copied  into  the  record,  nor  does  the  statute  require 
it;  all  that  is  necessary  to  appear  on  the  record  is,  that  the 
grand  jury  returned  the  indictment  in  open  court  a  *  true  bill.' 
The  indictment  in  this  cause  having  been  received  by  the  circuit 
court  of  Scott  coimiy  and  entered  of  record  as  a  true  bill,  and 
neither  the  prisoner  nor  his  coumsel  making  any  objections  at 
that,  or  at  any  other  time  during  the  progress  of  the  trial,  we 
feel  constrained  in  the  absence  of  all  evidence  to  the  contrary, 
to  giye  full  faith  and  credit  to  the  record."  If  the  witnesses' 
nanies,  on  whose  evidence  the  indictment  was  found,  were  not 
indorsed  on  the  back  thereof,  this  omission  would  have  been  an 
irreg^ulariiy  which  could  have  been  corrected  by  moving  the 
court  below  to  quash  the  indictment,  and  if  the  motion  had 
been  refused,  the  fact  should  have  been  preserved  by  a  bill  of 
exceptions.  As  it  does  not  appear  from  the  record  but  that  the 
names  of  the  witnesses  were  indorsed  on  the  indictment,  we 
are  bound  to  presume  that  they  were.  And  at  most  the  omis- 
sion would  only  have  amounted  to  an  irregularity,  which  was 
waiyed  by  the  prisoner's  pleading  without  objection. 

The  second  assignment  of  error  is  equally  untenable.  The 
one  hundred  and  eightieth  section  of  the  cnminal  code  requires 
that  **  every  person  charged  with  treason,  murder,  and  other 
felonious  crimes,  shall  be  furnished,  previous  to  his  arraign* 
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inenty  vnOi  a  copy  of  the  indictment  and  a  list  of  the  witnesaes 
and  jurors/*  When  a  prisoner  or  defendant  in  an  indictment* 
is  cidled  to  plead,  he  may,  under  this  proyision  of  the  statate^ 
demand  a  copy  of  the  indictment,  etc.,  before  he  can  be  com- 
pelled to  plead,  and  if  the  court  should  refuse  this  requeet, 
upon  preserving  the  fact,  it  would  undoubtedly  be  error.  If » 
howeyer,  the  prisoner  plead  and  go  to  trial  without  objection, 
he  waives  his  right.  In  this  case,  howeyer,  this  assignment  is 
not  sustained  by  the  record.  The  record  distinctly  states,  that 
the  defendants  were  furnished  with  a  copy  of  the  indictment, 
and  list  of  the  jurors  and  witnesses,  before  the  first  trial,  and 
it  was  not  incumbent  on  the  prosecution,  to  furnish  them  again 
at  the  subsequent  trials.  All  that  the  pariy  would  haye  been 
entitled  to  demand  on  the  trial,  at  which  his  conviction  took 
place,  was  a  panel  of  the  jury.  Had  the  prisoner  objected  to 
being  tried  until  the  panel  was  furnished  him,  and  the  conxt 
had  refused  it,  such  refusal  would  have  been  error. 

The  third  and  fourth  assignments  of  error  are  also  untenable^ 
At  the  special  September  term  no  action  was  had  that  was  prej- 
udicial to  the  prisoner.  Its  appointment,  therefore,  did  not 
injure  him.  The  continuance  of  the  case  from  that  term  oyer  a 
regular  term,  was  on  the  affidavit  of  the  prisoner  and  at  his 
request,  and  must  be  presumed  vras  for  his  benefit.  He,  there- 
fore, can  not  complain. 

The  fifth  assignment  is  based  upon  the  supposition  that 
eyeiything  done  by  the  court  during  the  progress  of  the  trial, 
should  be  stated  in  the  record.  This,  as  we  have  seen,  is 
not  necessary.  Nothing  is  more  important  in  the  prosecu- 
tion of  a  criminal  case,  than  that  the  witnesses  against  the 
prisoner  should  appear  in  open  court,  be  sworn  in  the  pres- 
ence of  the  prisoner,  and  be  subjected  to  his  cross-examina- 
tion. Yet  these  facts  are  never  stated  on  the  record.  It  neyer 
appears  from  the  record  that  any  witnesses  were  sworn  at  all. 
The  law  presumes,  until  the  contrary  appears,  that  the  court 
performed  its  duty.  It  then  by  no  means  follows,  because  the 
record  is  silent  as  to  the  disposition  of  the  jury,  that  the  judge 
neglected  so  important  a  duty  as  to  keep  that  jury,  charged 
with  the  life  of  the  prisoner,  from  all  extraneous  influences.  The 
law  in  capital  cases  undoubtedly  is,  that  from  the  commence- 
ment of  the  trial  until  the  rendition  of  the  yerdict,  the  juiy^ 
during  all  adjournments  of  the  courts,  should  be  placed  in 
charge  of  an  officer,  unless  it  is  otherwise  ordered  by  the  court, 
by  the  consent  of  the  accused  and  the  attorney  for  the  people* 
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In  civil  cases,  and  in  cases  of  misdemeanor,  the  role  is  different^ 
and  the  court  maj  exercise  a  discretion  as  to  the  proper  dispo* 
Bition  of  the  jury  during  the  progress  of  the  trial.  In  this  case^ 
if  the  jury  did  separate  ifvithout  the  consent  of  the  prisoner,  it 
was  an  irregnlarify,  and  the  court  below  would,  upon  the  &ct 
being  established,  have  been  bound  to  set  aside  the  Terdict  and 
giant  a  new  trial,  unless  such  separation  was  the  result  of  mis- 
apprehension, accident,  or  mistake  on  the  part  of  the  jury,  and 
under  circumstances  to  show  that  such  separation  could  by  no 
poesibility  have  resulted  to  the  prejudice  of  the  prisoner.  The 
prisoner  was  in  court  with  his  counsel,  and  if  the  court  had 
permitted  the  jury  to  disperse  without  the  consent  of  the  pris- 
oner, such  fact  being  established  by  a  bill  of  exceptions,  would 
hare  been  sufficient  ground  to  reverse  the  judgment.  As  it  is, 
ibis  court  is  bound  to  infer,  either  that  the  court  directed  the 
jury  to  be  kept  together,  or,  if  they  dispersed,  it  was  by  consent. 

The  sixth  assignment  of  error  is  in  character  similar  to  the 
fifth.  It  was  not  necessary  that  the  record  should  show  that 
an  officer  was  sworn  to  take  charge  of  the  jury.  It  was  the 
duty  of  the  court  to  haye  sent  a  sworn  officer  with  the  jury,  and 
if  this  duty  were  neglected,  such  &ot  should  appear  from  a  bill 
of  exceptions. 

The  seventh  assignment  of  error,  is  **  that  the  oaths  admin- 
istered to  the  jurors  and  witnesses,  were  not  administered  ac- 
cording to  law."  The  statute  relative  to  oaths  declares  "  that 
wheneyer  any  person  shall  be  required  to  take  an  oath,  on  any 
lawful  occasion,  and  such  person  shall  declare  that  he  has  con- 
scientious scruples  about  the  present  mode  of  administering 
oaths,  by  laying  his  hand  on  and  kissing  the  gospels,  it  shall 
be  lawful  for  any  person  empowered  to  administer  the  oath,  to 
administer  it  in  the  following  form,  to  wit:  the  person  swearing, 
shall,  with  his  hand  uplifted,  swear  by  the  ever-living  God,  and 
shall  not  be  compelled  to  lay  the  hand  on  or  kiss  the  gospels. 
And  oaths  so  administered,  shall  be  equally  effectual,  and  shall 
subject  such  person  to  the  like  pains  and  penalties  for  willful 
and  corrupt  perjury,  as  oaths  administered  in  the  usual  form.'* 

The  common  law  recognizes  any  mode  of  swearing  a  witness 
that  the  witness  believes  to  be  binding  on  his  conscience.  The 
law,  in  requiring  a  witness  to  be  sworn,  has  a  two-fold  object  in 
yiew.  The  first  and  principal  design  is  by  affecting  the  con- 
science of  the  witness  to  compel  him  to  speak  the  truth.  And 
secondly,  if  he  willfully  falsifies  the  truth,  that  he  may  be  pun- 
ished for  his  peijury.    Both  of  these  objects  have  been  secured 
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by  the  oaths  administered  to  the  jurors  and  witnesses.  The 
question  whether  an  oath,  administered  in  the  manner  specified 
in  the  bill  of  exceptions  taken  in  this  case,  was  legal»  arose  in 
the  cause  of  OiU  y.  CaldweU,  Breese,  27.  In  that  case,  this  court 
beld,  *'  that  the  man  who  swears  bj  an  uplifted  hand,  elects  to 
do  so,  and  the  ceremony  of  refusing  to  swear  upon  the  testa- 
ment, in  the  usual  form,  is  perfectly  idle."  The  court  also  di- 
rected in  that  case  that  the  oath  administered  by  holding  up  the 
hand,  although  no  testament  was  furnished  and  the  witness  did 
not  declare  that  he  had  conscientious  scruples  against  being 
«wom  on  the  gospels,  was  valid  and  legal.  But  admitting  that 
it  was  irregular  to  swear  the  jury  and  witnesses  in  the  mode 
stated  in  the  bill  of  exceptions,  still  the  swearing  took  place  in 
the  presence  of  the  prisoner  and  his  counsel,  and  they  should 
have  objected  to  it  at  the  time.  Having  stood  by,  making  no 
objection,  it  was  too  late  to  object  after  the  verdict. 

The  eighth  error  is,  that  the  court  erred  in  overruling  the  de- 
fendant's motion  in  arrest  of  judgment  and  for  a  new  triaL 
The  question  arising  under  the  motion  in  arrest  of  judgment, 
is  disposed  of  under  the  third  and  fourth  assignments  of  error^ 
and  the  question,  whether  the  court  below  ought  to  have  granted 
a  new  trial,  is  disposed  of  under  the  seventh  assignment. 

The  ninth  assignment  of  error  is  the  general  one,  that  the 
court  erred  in  rendering  a  judgment  against  the  defendant. 
This  assignment  requires  no  remark,  other  than,  if  the  special 
errors  assigned  do  not  show  sufScient  reasons  for  the  reversal  of 
the  judgment,  the  judgment  below  is  necessarily  aflSrmed. 
Upon  the  whole,  we  are  of  opinion  that  it  does  not  appear  from 
the  record,  in  this  case,  that  any  such  errors  exist  in  it  as  will 
justify  this  court  in  reversing  the  judgment  below.  In  arriving 
at  this  conclusion,  we  are  aware  that  there  is  a  decision  in  Jones 
V.  State,  2  Blackf .  478,  that  conflicts  with  some  of  the  views 
that  have  been  expressed  in  this  opinion.  In  that  case,  the  su- 
preme court  of  Indiana  held,  that  where  '*  the  record  stated  that 
the  court  adjourned  from  Wednesday  until  Thursday,  but  the 
record  was  silent  as  to  what  was  done  with  the  jury,"  that  this 
omission  was  error,  and  the  court  refused  to  presume,  that  the 
jury  were  ordered  in  charge  of  an  officer.  We  do  not  disagree 
with  the  supreme  court  of  Indiana,  that  it  was  necessary  in  the 
absence  of  consent  on  the  part  of  the  prisoner,  that  the  jury 
should  have  been  kept  together  in  the  charge  of  an  officer  of  the 
court;  but  we  believe,  that  as  the  prisoner  was  in  court,  in  per- 
son and  by  his  counsel,  that  it  was  his  duly  to  object  to  the  dia* 
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pezsion  of  the  juiy,  if  indeed  ihej  did  disperse;  and  that  in  the 
abeenoe  of  aU  proof  to  the  contraiy,  we  will  presume  that  the 
iionrt  below  performed  so  obvious  a  dufy.  A  prisoner  on  trials 
under  onr  laws,  has  no  right  to  stand  bj  and  snffer  irregolar 
proceedings  to  take  place,  and  then  ask  to  haye  the  proceedings 
reversed  on  error,  on  account  of  such  irr^golarities.  The  law, 
by  furnishing  him  with  counsel  to  defend  him,  has  placed  him 
on  the  same  platform  with  all  other  defendants,  and  if  he  neg* 
lect  in  proper  time  to  insist  on  his  rights,  he  waives  them. 

In  most  of  the  other  American  cases  referred  to  on  the  argu* 
ment,  the  application  to  correct  the  irregularities  complained  of, 
was  made  to  the  appropriate  court  for  a  new  trial,  and  were  not 
cases  in  error;  consequently,  the  positions  we  have  laid^own  in 
this  opinion  do  not  necessarily  conjQict  with  them. 

The  judgment  below  is  affirmed  with  costs,  and  the  court  order 
that  the  prisoner  shall  be  executed  on  the  thirty-first  day  of  De- 
cember, 1846,  between  the  hours  of  ten  and  four  of  that  day» 
and  that  this  sentence  shall  be  executed  by  the  sheriff  of  Bock 
Island  county.  There  are  some  peculiar  circumstances  in  this 
case  which  induce  the  court  to  postpone  the  execution  to  so  dis- 
tant a  period. 

Judgment  affirmed. 

YouHo,  J.,  took  no  part 

Pabtt  can  hot  Complain  or  Erbob  hot  PauirmGiAL  to  Hm:  8m 
AmutTtrng  t.  PremUy  32  Am.  Deo.  338;  Tudoer  t.  BaJUMn,  33  Id.  384; 
Fraanifvrt  Bridge  Co.  y,  WiUiamB,  35  Id.  165;  McChwen  t.  West,  38  Id.  468, 
and  note. 

JUBT  MUST  BB    EbFT    ToOBTHXB,  WHBN,    AND   GONSBQUBNOIS  07  UhAV- 

THORIZBD  Sbfahation. — ^The  ancient  rale  of  the  English  law  was  that  in  all 
CEBee,  civil  as  well  as  criminal,  a  jury  once  sworn  and  charged  with  a  caose 
eonld  not  be  diMharged  or  permitted  to  separate  before  they  had  agreed  upon 
their  verdict:  SUUe  v.  MiUer,  1  Bev.  &  B.  508,  per  Baffin,  C.  J.;  Thompson 
k  Merriam  on  Jories,  sec.  310.  During  the  trial,  which,  in  primitive 
times,  oocnpied  but  a  single  day,  the  jurors  were  kept  together  at  the  bar  of 
the  coort,  and  on  the  submission  of  the  cause  they  were  phioed  in  charge  of 
a  sworn  officer,  and  kept  without  separation,  or  communication  with  other 
persons,  and  without  food,  drink,  fire,  or  light,  except  by  license  of  the  court. 
They  were  in  fact  prisoners  of  the  court:  Banister,  J.,  in  Bishop  qf  N,  v. 
EaH  of  Kent,  14  Hen.  VIL,  c.  29.  The  rule  as  to  the  confinement  of  juries 
after  retiring  from  the  bar,  as  originally  maintained  and  enforced  in  the  Eng- 
lish courts,  is  thus  stated  in  Co.  Lit.  227  b:  "By  the  law  of  England  a  jury, 
after  their  evidence  given  upon  the  ivue,  ought  to  be  kept  together  in  some 
convenient  place,  without  meat  or  drink,  fire  or  candle,  which  some  books 
call  an  imprisonment,  and  without  speech  with  any,  unless  it  be  the  baili£( 
and  with  him  only  if  they  be  agreed.  After  they  be  agreed  they  may,  ia 
causes  between  party  and  party,  give  a  verdict,  and  if  the  court  be  risen^ 
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give  a  privy  verdict  before  any  of  the  Jndgei  of  the  coart,  and  then  they 
may  eat  and  drink,  aod  the  next  morning  in  open  ooart  they  may  either 
affirm  or  alter  their  privy  verdict,  and  that  which  u  given  in  oonrt  ahall 
■tand.  Bat  in  criminal  cases  of  life  or  member,  the  jury  can  give  no  privy 
verdict,  bnt  they  mnst  give  it  openly  in  court.*'  The  object  of  this  rigorooa 
sednsion  of  juries  from  interooorse  with  the  outer  world,  and  of  the  inter- 
diction of  social  comforts  from  the  jury-room,  was  apparently  two-fold. 
One  purpose  was  to  prevent  the  possible  contamination  of  verdicts  by  extra- 
neous and  improper  influences.  Another  purpose  was,  however,  as  we  gather 
from  the  hardships  and  inconveniences  to  which  jurors  were  subjected,  to 
coerce  them  into  agreement.  With  a  strange  inconsistency,  while  the  courts 
then,  as  now,  held  that  duress  vitiated  all  contracts,  they  regarded  it  as  a  fit 
instrument  for  securing  a  final  determination  by  a  jury  of  the  most  sacred 
rights  and  the  most  fearful  responsibilities.  An  agreement  for  the  payment 
of  the  most  trivial  sum,  entered  into  by  compulsion,  oould  not  be  enforced, 
but  a  jury  jfxrald  be  compelled  by  imprisonment  and  starvation  to  agree  npoA 
a  verdict  involving  the  life  or  death  of  a  fellow-man.  Thus  duress,  oaivfolly 
excluded  from  all  other  dealings  and  transactions  of  men,  was  made  the  pre- 
siding genius  of  the  jury-room.  In  modem  times,  however,  a  more  enlight- 
ened notion  prevails,  and  although  there  are  still  some  vestiges  of  the  doe- 
trine  that  jurors  are  compelled  to  agree  upon  a  verdict,  the  prominent  object 
of  the  rules  respecting  the  seclusion  of  juries  is  to  secore  them  from  improper 
influences. 

Therefore,  as  a  general  rule,  the  separation  of  a  jury  after  it  has  been  im- 
paneled is  not  to  be  deemed  to  vitiate  its  subsequent  verdict,  except  where 
by  reason  of  such  separation  some  of  the  jurors  have  been  actually  or  pre- 
sumptively exposed  to  such  improper  influences.  In  some  of  the  states,  as 
we  shall  presently  see,  it  is  held  that  a  separation  of  the  jury  in  certain  claasee 
of  cases,  at  a  certain  stage  of  the  proceedings,  affords  either  prima  /ode  or 
conclusive  evidence  that  the  jurors  have  held  unlawful  communications  with 
persons  not  of  the  jury,  or  have  been  otherwise  tampered  with,  while  in  other 
states  there  must  be  some  evidence  of  improper  influence  in  addition  to  the 
mere  fact  of  separation,  to  warrant  the  setting  aside  of  the  verdict.  A  brief 
examination  of  the  question  as  to  when  the  unauthorized  separation  of  a  jury 
will  be  deemed  ground  for  a  new  trial,  will  be  found  in  the  note  to  HiUon  v. 
Southwkk,  35  Am.  Deo.  258,  where  many  cases  on  this  point  are  collected. 
In  this  note  it  is  proposed  to  discuss  the  subject  somewhat  more  fully  in  iti 
application  to  different  classes  of  cases,  civil  and  criminaL 

Bulb  as  to  Separation  of  Juby  in  Civil  CAdES. —  1.  During  Trial: 
Owing  to  the  great  length  of  modem  trials,  it  has  come  to  be  the  general  rule 
in  this  country  to  permit  the  jury  in  civil  cases  to  separate,  after  proper  ad- 
monition, during  the  recesses  and  adjournments  of  the  court,  before  the  oaoso 
is  finally  submitted:  Pro£E»tt  on  Jury  Trial,  sec.  394;  Whart.  Grim.  Pr.  and 
PL,  8th  ed.,  sec  719;  Thomp.  &  M.  on  Juries,  sec.  314.  And  where  in  such 
a  case  the  jury  is  allowecl  to  separate  during  adjournments,  without  any  mo- 
tion or  cause  shown  against  it,  there  is  no  error:  StanceU  y.  Kenan,  33  Ga.  66;. 
And  where  a  juror  during  the  trial  leaves  the  box,  without  penmasion,  for  a 
short  time,  if  no  testimony  ia  received  in  his  absence  and  if  no  conununicatioii 
is  shown  to  have  been  had  with  any  person  not  of  the  jury  during  such  ab- 
sence, prejudicial  to  the  losing  party,  the  verdict  b  not  vitiated  and  will  not 
be  disturbed:  Ex  parte  Hill,  3  Cow.  355;  NeweJX  v.  Ayer,  32  Me.  334.  Any 
tmauthorized  voluntary  separation  of  a  juror  from  his  fellows  is  an  offense  for 
which  the  juror  may  be  punished:  Crane  v.  Sayre,  6  N.  J.  L.  (1  Halst.)  110; 
Ex  parte  Hill,  supra.     But  a  verdict  is  never  set  aside  for  the  mere  mia* 
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of  a  juror  towards  the  coart,  unless  the  losug  party  is  prejudiced 
tbereby:  Crane  y.Sayre,  ntprcL  Where  the  jury  are  separated  during  the 
Mai  of  a  dvil  cause  by  accident  or  from  necessity,  without  any  fault  on  the 
part  of  the  jurors,  there  is  even  less  ground  for  disturbing  the  verdict,  where 
BO  oommnnication  or  tampering  prejudicial  to  the  party  is  shown.  Thus,  in 
one  of  the  earliest  cases  on  this  subject,  where  the  jurors  were  standing  in  an 
open  street  and  were  dispersed  by  a  thunderstorm  while  the  eyidenoe  was 
being  given  in,  it  was  held  not  to  vitiate  the  verdict:  Bishop  of  If.  v.  Earl  qf 
Kentj  14  Hen.  VII.,  o.  29;  Bex  v.  Wooff,  1  Chit.  401,  note. 

2.  After  Cause  StibmiUed,  and  brfbre  Agreement, — ^The  general  rule  is,  in 
civil  as  well  as  in  criminal  cases,  that  after  the  cause  has  been  submitted  and 
the  jury  have  been  charged,  they  must  be  kept  together  in  charge  of  a  sworn 
officer,  and  prevented  from  communicating  with  other  persons,  untU  they 
have  agreed  on  their  verdict:  Thomp.  &  M.  on  Juries,  sec.  314;  Sargeni  v. 
State^  11  Ohio,  472.  And  it  seems  that  the  court  can  not  delegate  to  the 
<»fficer  in  charge  of  the  jury  the  authority  to  permit  them  to  separate  for 
meals,  etc.,  during  their  deliberations:  Morrow  v.  Commissioners,  21  Ejm. 
48C  But  where  such  authority  is,  nevertheless,  given  to  the  officer,  and  he 
permits  the  jury  to  separate  accordingly,  the  judgment  will  not  be  reversed 
and  a  venire  de  novo  awarded,  where  no  prejudice  to  any  substantial  right  of 
the  losing  party  is  shown  to  have  resulted  from  the  irregular  proceeding:  Id. 
8o  where,  after  the  cause  has  been  submitted  and  the  court  has  adjourned  for 
the  day,  a  sick  juror  has  been  permitted  by  the  judge  to  separate  himself 
tempoiarily  from  his  fellows,  and  afterwards  returns  and  joins  in  the  verdict,  it 
will  be  no  ground  for  a  new  trial,  where  nothing  prejudicial  to  the  rights  of  the 
party  has  resulted  therefrom :  Parsonsv. Huff,  38  Me.  137.  Undoubtedly,  where 
the  jury,  in  a  civil  case,  separate  without  leave,  after  the  cause  is  submitted,  it 
is  misbehavior,  for  which  the  separating  jurors  may  be  punished:  Doumer  v. 
Baaeter,  30  Vt.  474.  But  it  is  Uie  general  and  almost  universal  rule,  that 
fQcfa  separation,  either  of  the  entiro  jury,  or  of  one  or  more  of  the  jurorsi 
from  their  fellows,  is  not  of  itself  sufficient  ground  for  a  new  trial,  especially 
where  the  separation  U  by  mistake,  or  for  a  necessary  purpose,  and  is  only 
temporary;  but  that,  in  order  to  set  aside  the  verdict,  there  must  be  some 
evidence  of  other  misconduct,  in  addition  to  the  mere  fact  of  separation, 
which  has  operated  to  the  party's  prejudice:  Burrill  v.  PhUUps,  1  GalL  360; 
Brandin  v.  Qramiis,  1  Conn.  402,  note;  Alexander  v.  Dunn,  5  Ind.  123;  Per- 
kins V.  BrmO,  2  Kan.  325;  Milo  v.  Gardiner,  41  Me.  649;  Eich  v.  Taylor,  20 
Minn.  378;  Oraives  v.  Monet,  7  Smed.  &  M.  45;  Camaghan  v.  Ward,  8  Nev. 
3D;  dark  v.  CoU,  1  Penning.  278;  Oram  v.  BUJuop,  12  N.  J.  L.  (7  Halst.)  153| 
Smith  V.  Thompson,  1  Cow.  221,  and  note;  Anthony  v.  Smith,  4  Bos.  503; 
PukuH  V.  Ward,  2  Eich.  L.  119;  Bwms  v.  PaJine,  8  Tex.  150;  EdringUm  v. 
Kiger,  4  Id.  89;  Downer  v.  Baxter,  30  Vt.  467;  Armleder  v.  Lieberman,  31 
Ohio  St.  77;  8.  C,  31  Am.  Bep.  530;  Thomp.  &M.  on  Juries,  sec.  315.  See, 
also,  the  note  to  Hilton  v.  Southwick,  35  Am.  Deo.  258,  and  cases  there  cited. 
So,  even  where  there  is  a  statute  requiring  the  jury  to  be  kept  together  in 
such  eases,  such  statute  being  regarded  as  merely  directory:  Doumer  v.  Box- 
ier,  30  Vt.  467.  So  in  Ohio,  where  the  statute  forbade  separation  after  retire- 
ment, but  the  jury  were  dispersed  by  a  fire  in  the  vicinity  of  the  jury 'room, 
and  one  of  the  jurors  spoke  to  an  attorney  unconnected  with  the  cause,  re- 
specting the  necessity  of  the  jury  having  certain  papers  in  the  case,  the  com- 
munication not  appearing  to  be  of  a  prejudicial  nature,  the  court  refused  ta 
disturb  the  verdict:  Armleder  v.  Lieberman.  33  Ohio  St.  77;  S.  0.,  31  Am. 
Bep.  530. 
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So  where,  as  in  Connecticat,  notwithstandiDg  such  a  Btatnte,  there  is  an  im 
memorial  utage  for  juries,  after  retirement,  to  adjoom  their  deliberaviona  and 
separate  as  occasion  requires:  Brandin  v.  Orannis,  1  Conn.  402,  note.    This 
Connecticut  practice,  however,  was  condemned  as  being  in  direct  liulation  of 
the  statute,  by  Livingston,  J.,  in  Lester  v.  StatUey,  3  Day,  287.    And  even 
where  the  separation  continues  several  hours,  or  over  night,  the  veidict  will 
not  be  disturbed  without  evidence  of  some  further  misconduct  prejudicial  t» 
the  party:  Burritt  v.  PhilUpe,  1  GalL  360;  SmUh  v.  Thompeon,  1  Cow.  221; 
Bums  V.  Painef  8  Tex.  150.    Of  course,  if  it  affirmatively  appears  that  there 
has  been  no  improper  communication  or  other  tampering  with  a  juror  who 
has  separated  from  his  fellows  after  retirement  without  leave  of  the  courts 
there  is  no  doubt  that  a  new  trial  will  be  refused:  Camaghan  v.  Wardf  8  Nev. 
90;  Anthony  v.  SmUh,  4  Bosw.  603.    And  even  where  a  separating  juror  haa 
attempted  to  send  a  communication  to  the  prevailing  party,  if  it  appears  that 
the  conrniunication  did  not  relate  to  the  subject  of  the  trial,  and  was  never 
received  by  the  party,  and  that  the  party  was  not  himself  in  fault,  there  is 
no  ground  for  disturbing  the  verdict:  Eich  v.  Taylor,  20  Minn.  378.    Where 
the  misconduct  of  the  jury  in  separating  before  agreement  is  very  gross,  it 
may  afford  so  strong  a  presumption  against  the  purity  of  the  verdict  as  to 
warrant  the  court  in  setting  it  aside  without  direct  proof  that  the  jurors  were 
in  fact  tampered  with.    Thus,  where  the  jury  in  a  civil  case,  after  retiring, 
forcibly  departed  from  the  juiy-room,  against  the  will  of  the  officer  in  cfaargey 
and  one  of  them  absconded  and  went  home,  and  two  others  were  found  io 
the  public  road,  and  refused  to  return  until  arrested,  the  verdict  was  aetaaide^ 
the  court  holding  that  the  jury's  misconduct  was  such  "a  deviation  from 
duty,  decency,  and  order,  as  to  impeach  the  motives  as  well  as  the  verdict  of 
any  jury:"  Shepherd  v.  Baylor,  2  South.  827.     In  two  early  cases  it  was  held 
that  the  mere  separation  of  the  jury,  without  leave  of  the  court  or  consent  of 
the  parties,  after  the  cause  was  submitted,  was  sufficient  ground  for  setting 
aside  the  verdict:  Howie  v.  Dufin,  1  Leigh,  455;  Offit  v.  Ftdb,  Walker  (Mias.), 
90.    And  in  the  latter  of  these  two  cases,  it  was  further  held  that  the  fact 
that  the  separating  juror  was  attended  by  a  sworn  officer  of  the  court,  made 
no  difference  in  the  result.    But  these  cases,  as  remarked  in  the  note  to 
Thomp.  &  M.  on  Juries,  sea  315,  are  clearly  contrary  to  the  overwhelming 
onrrent  of  recent  authority.    Indeed,  the  case  of  Howie  v.  Dunn  is  practically, 
if  not  expressly,  overruled  by  Ragland  v.  WUle,  6  Leigh,  1.    In  Downer  v. 
Baxter,  30  Vt.  467,  it  is  held  that  where  a  motion  for  a  new  trial  is  made  on 
the  ground  of  a  separation  of  the  jury  after  retirement  in  a  civil  case,  the 
question  as  to  whether  the  jury  has  been  tampered  with  by  reason  of  such 
separation,  is  addressed  to  the  discretion  of  the  court,  and  its  decision  will 
not  be  revised,  except  for  error  in  admitting  or  rejecting  testimony.    So  in 
Pviaeki  v.  Ward,  2  Rich.  L.  119,  and  BurriU  v.  PhiUipe,  1  GalL  360,  and  in 
other  cases,  the  granting  or  witholding  of  a  new  trial  on  the  ground  of  sepi^ 
ration  of  the  jury,  jb  held  to  rest  in  the  discretion  of  the  court. 

&  Jfter  Agreement,  and  Herein  qf  Sealed  Verdicts, — The  court  may, 
in  its  discretion,  especially  where  the  parties  tacitly  or  expressly  ooosent 
thereto,  authorize  the  jury  in  a  civil  case,  to  seal  their  verdict  and  separate^ 
if  they  should  agree  during  an  adjournment,  and  to  return  the  verdiot  se 
sealed  upon  the  coming  in  of  the  court:  Bosley  v.  Fart(uar,  2  Blackf.  61; 
Harter  v.  Seaman,  3  Id.  27:  Crocker  v.  Hqfman,  48  Ind.  207;  MiOer  v.  Ma. 
eon,  6  Iowa,  456;  ^inx9m  v.  i^^M,  40  K.  H.  497;  FT^M  v.  YTe^  9  Rich.  L.  183; 
High  V.  Johnson,  28  Wis.  72-  McTniosh  v.  SrsUh,  2  La.  Ann.  756;  D^mgUm 
V.  Toucey,  20  Am.  Deo.  616.  It  is  the  universal  practice  in  civil  oases  In  Kew 
Hampshire  to  permit  the  jury  to  seal  up  tHe  verdict  and  separate:  .Asom  ^ 
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FouBf  49  K.  H.  497.  Of  oourse  if  the  jury,  notwithstandiDg  such  pennission^ 
do  not  flepsrate,  the  losing  party  can  not  complain  of  the  order:  Bodey  v. 
Jhrquar,  2  Blackf.  61.  Where  after  adjournment  the  judge,  upon  being  in* 
formed  that  the  juiy  have  agreed,  directs  them  to  aeal  their  verdict  and  per> 
vdtB  them  to  separate,  it  will  be  no  ground  for  a  new  trial  where  there  hae 
been  no  nuBOondnct  or  tampering,  especially  where  such  order  is  made  with 
the  conaent  of  the  parties  or  their  attorneys:  Parmlee  v.  Sloans  37  Ind.  469; 
LucM  ▼.  Marine,  40  lA.  289.  And  where  a  sealed  verdict  is  returned,  pur- 
■nant  to  an  order  of  the  court,  if  the  verdict  should  be  informal  or  defective,. 
the  juiy  may  be  directed  to  retire  and  make  it  more  explicit:  McIntOHh  v. 
SmitK,  2  La.  Ann.  756;  or  to  perfect  it  by  inserting  the  proper  damages:  High 
T.  Jdhnmmt  28  Wis.  72;  but  not,  it  seems,  to  renew  their  deliberations  upon 
the  main  question:  Thomp.  &  M.  on  Juries,  sec.  336.  But  where  upon  the 
retnm  of  a  sealed  verdict  one  of  the  jurors  dissented,  and  the  jury  were  di« 
rected  to  retire  and  consider  their  verdict,  and  then  returned  the  same  ver- 
dict, it  was  held  that  it  should  not  be  set  aside:  Douglan  v.  Touceyt  20  Am. 
Deo.  616.  And  where  the  jury  agreed  upon  and  sealed  their  verdict  pursu- 
ant to  an  order  of  the  court,  but  failed  to  sign  the  verdict,  and  upon  retiring 
under  direction  of  the  court  to  sign  the  verdict  could  not  agree,  but  upon 
their  return  into  court  admitted  that  the  verdict  sealed  was  their  verdict  at 
that  time,  it  was  held  that  it  must  stand:  MiUer  v.  Mabon^  6  Iowa,  756.  But 
where  the  parties  have  consented  to  the  return  of  a  sealed  verdict,  the  court 
ii  not  authorized,  in  the  absence  of  the  jury,  to  receive  a  sealed  verdict  which 
is  Dot  signed:  Sogt  v.  Brwmy  34  Ind,  464.  Nor  does  a  direction  to  a  jury  to 
seal  np  their  verdict  and  separate  dispense  with  their  pei-sonal  attendance 
when  the  verdict  is  opened,  and  if  any  of  them  then  dissent  the  verdict  can 
not  be  recorded:  Mcurtm  v.  Moreloek,  32  IlL  485. 

B^en  where  the  court  has  not  authorized  the  jury,  in  a  civil  case,  to  seal 
their  verdict  and  separate,  if  the  officer  in  charge  pennits  them  to  do  so,  the 
▼erdict  will  not  be  disturbed,  where  there  appears  to  have  been  no  intentional 
wrong  on  the  part  of  the  officer,  and  there  is  no  cause  to  suspect  any  abuse  or 
misconduct  by  the  juiy:  Evans  v.  Foes,  49  K.  JL  490.  And  where  the  juiy» 
withont  any  order  or  permission  or  consent  of  parties,  agree  upon  and  seal 
their  verdict,  and  then  sepcurate,  and  afterwards  assent  to  the  verdict  in  open 
oonrt^  it  will  not  be  disturbed,  where  there  Ib  no  suspicion  of  tampering  or 
improper  communication  or  other  misconduct  prejudicial  to  the  losing  party: 
Cook  V.  WaUen,  4  Iowa,  72;  HHser  v.  Van  Dyke,  27  Id.  359;  8iUHf  v.  Oil- 
herif  8  Ohio,  405.  So  though  there  ia  a  statute  providing  that  after  the  cause 
is  submitted  the  jury  must  be  kept  together:  Cook  v.  Waiters,  4  Iowa,  72.. 
Otherwise  where  there  is  ground  to  suspect  that  the  jurors  have  been  tanv- 
pered  with :  Heiser  v.  Van  Dyke,  27  Id.  359.  Where  the  jury  agree  upon  a  ficti- 
tious verdict,  to  the  effsct  that  they  have  "  agreed  to  disagree,  **  and  seal  it,  and 
place  it  in  the  hands  of  the  officer,  and  then  separate,  and  upon  reassembling 
destroy  such  fictitious  verdict,  and  then  find  a  verdict  against  one  of  the  par* 
ties,  this  is  such  gross  misconduct  as  to  warrant  setting  aside  the  verdict: 
Short  V.  West,  30  Ind.  367.  So  where  the  jury  had  been  authorized  to  seal 
their  verdict  and  separate,  and  it  was  shown  that  one  of  the  jurors  was  tanv- 
pared  with  before  the  verdict  was  returned  into  court,  it  was  set  aside:  Har* 
ter  V.  Seaman,  3  Blackf.  27. 

QenenJly,  the  separation  of  the  jury  in  a  civil  case  after  agreeing  on  their 
verdict  and  before  returning  it  into  court,  even  though  it  be  not  sealed,  ia  not 
snfficient  to  vitiate  the  verdict  or  to  set  it  aside,  without  proof  of  some  further 
niMmnduct  prejudicial  to  the  substantial  rights  of  the  party  complaining  of 
■neb  separation :  Brown  v.  McConnel,  1  Bibb,  265;  Doe  ex  dem.  Smith  v.  Harrow^ 
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SId. 446;JamaY. Staie, 65 MIbb.  57;.^^tfMT.  Bigehw,44'S. H. 376;  ffwrUmY. 
HorUm,  2  Cow.  689;  Wright  v.  Burchfidd,  3  Ohio,  63;  WUUng  v.  Sweuejf,  1  P. 
A.  Browne,  123;  Ragland  v.  WUU,  6  Leigh,  1.  So  even  though  after  nich  agiee- 
ment  and  separation  the  juron  have  heard  from  persona  not  of  the  joxy,  eacprea- 
sions  of  opinion  conoeming  the  case:  WiUing  ▼.  Swcuey,  1  P.  A.  Browne,  123;  or 
have  conversed  with  aach  persona  ahont  the  case:  James  v.  State^  65  Mias.  67. 
Otherwise  if  there  is  any  miscondnct  prejudicial  to  the  party  against  whom 
the  verdict  is  given:  HorUm  v.  Horton,  2  Cow.  689.  Where  the  jnry  af^rae 
npon  their  verdict  and  separate,  and  on  the  coming  in  of  the  coort  the  papers 
are  again  snhmitted  to  them,  and  the  verdict  is  modified  by  direction  of  the 
ooart,  it  is  not  thereby  vitiated:  Nims  v.  Bigelow,  44  N.  H.  376.  In  SaHor 
V.  MeJuniin,  8  Rich.  L.  461,  it  is  said  to  reat  in  the  discretion  of  the  ooort  in 
a  civil  case  to  receive  the  verdict  of  a  jory  who  have  separated  after  agree- 
ment. 

SspABATiON  OF  JuBT  IH  CRIMINAL  Casbb. — ^The  rolcs  which  obtain  in  the 
eoorta  of  England  and  of  the  several  statea  in  this  country,  as  to  when  and 
how  far  the  jury  in  a  criminal  case  must  be  kept  together,  and  as  to  the  effBct 
ef  a  separation  of  the  jury  with  or  without  leave  of  the  court,  are  by  no 
means  uniform.  In  some  of  the  statea  a  very  liberal  rule  is  applied  in  all 
eriminal  cases,  while  in  others  the  doctrine  that  the  jury  must  be  kept  to- 
gether in  all  such  cases  is  very  strictly  enforced.  In  others  again,  while  the 
liberal  rule  prevails  in  cases  of  crimes  not  capital,  the  practice  in  capital  ciaaea 
b  exceedingly  strict. 

1.  In  Ccuea  of  Miademeanor,  it  is  generally  conceded  both  in  England  and  in 
this  country  that  the  courts  have  the  same  discretion  as  in  civil  cases,  as  to 
permitting  the  jury  to  separate  before  verdict:  1  Colby's  Crim.  Pr.  367;  1  Bisih. 
Crim.  Proc.,  sec.  826;  Thomp.  &  M.  on  Juries,  sec  317;  Bex  v.  WooVt  1  Chit 
401;  S.  C,  stib  nam.  Bex  v.  Kinnear,  2  Bam.  &  Aid.  462.  And  a  separatioa 
of  the  jury  with  or  without  leave  of  the  court,  during  the  trial  or  aft^  the 
cause  is  submitted,  will  not  per  ae  vitiate  the  verdict  or  furnish  ground  for  a 
new  trial,  but  some  injury  to  the  accused  must  be  shown  to  have  reeolted 
from  such  separation:  Eastwood  v.  People,  3  Park.  Cr.  26,  per  Selden,  J.| 
Chode  V.  State,  2  Tex.  App.  520;  Saunders  v.  StaU,  2  Iowa,  230.  In  snob 
cases,  also,  as  we  shall  presently  see,  sealed  verdicts  may  be  allowed. 

2.  In  Cases  of  Felonies  not  Capital,  (a)  SepcurUion  during  TrUd,  In  man/ 
of  the  states  it  is  held  that  in  the  trial  of  felonies  not  capital  the  jury  may,  in 
the  discretion  of  the  court,  be  permitted  to  separate  after  proper  admonition 
not  to  converse  about  the  case  daring  recesses  and  adjournments:  Wharti 
Crim.  Pr.  and  PI.,  8th  ed.,  sees.  719,  815;  Thomp.  &  M.  on  Juries,  sec.  318; 
StaU  V.  Homsby,  8  Rob.  (La.)  554;  State  v.  Crosby,  4  La.  Ann.  434;  State  v. 
Evans,  21  Id.  321;  Davis  v.  State,  15  Ohio,  72;  Sargent  v.  State,  11  Ohio,  472; 
McCreary  v.  CommonwecUth,  29  Pa.  St.  323.  So  in  Massachusetts  it  is  not 
essential,  in  any  case  not  capital,  that  the  jury  should  be  kept  together  during 
the  trial:  Commonwealth  v.  CosteUo,  128  Mass.  88.  So  by  statute  in  Indiana, 
Iowa,  Nebraska,  New  York,  and  perhaps  in  other  states:  Evans  v.  State^  7 
Ind.  271;  Iowa  Code,  1851,  sec.  3011;  State  v.  OUlick,  10  Iowa,  98;  N.  Y.  L. 
1881,  a  442,  sec.  414;  Caw  v.  People,  3  Neb.  357.  But  in  Indiana  such 
separation  can  not  be  allowed  without  the  prisoner's  consent,  and  if  allowed 
the  judgment  will  be  reversed:  Quinn  v.  StcUe,  14  Ind.  689;  Anderson  v. 
State,  28  Id.  22.  And  in  these  and  other  states  it  is  held  that  the  tem- 
porary separation  of  some  of  the  jury  from  their  fellows,  without  or  against 
the  direction  of  the  court,  during  a  recess,  or  the  momentary  absence  of 
<me  or  more  of  the  jurors  from  the  box  during  the  progress  of  the  trial, 
where  there  if*  no  ovMonco  of  improper  communication  or  other  tampering 
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and  wbore  no  tastimony  u  reoeiTiad  daring  tlie  abiepoe  of  any  of  iho 
Juy,  fgrnfahm  no  ground  for  setting  adde  a  Tordkt  of  golUj  of  a  non 
«apttel  felony:  People  t.  J>omgkuef  16  Am.  Bee.  832,  end  note;  Barhw  r. 
Siate^  2  BUokl  116;  Porter  v.  Siaie^  2  Lid.  435;  SiaU  t.  MadoU^  12  Fla. 
151;  State  ▼.  TWner,  25  Le.  Ann.  573;  iStote  ▼.  Barton,  19  Mo.  227;  State  v. 
^rowMMH  46 Id.  329;  ^tofo t.  3^  70 Mo. 033;  StaUY.  Oarttaphen,  2  Ba,yw. 
238;  JeMne  t.  iSltate,  41  Tex.  128.  Batif  tbere  is  reeaonable  oeoae  to  believe 
that  the  eeparation  of  the  Joxy  has  given  riae  to  any  improper  pnustioe  or 
prejudicial  miaoondnct,  the  Terdiot  ahoold  be  aet  aaide:  State  ▼.  MadoU,  12 
Fla.  151;  StaU  ▼.  Honuby,  8  Bob.  (La.)  554.  And  a  protracted  aeparatum, 
where  the  jnry  have  been  directed  to  be  kept  together,  may  itaelf  raiae  aaoh 
«  preanmption  agatnat  the  verdict  aa  to  warrant  a  new  trial;  aa  where^  m 
violation  of  anoh  a  direction,  a  Juror  abaented  himaelf  from  lua  feUowa  for 
two  hoozB:  People  v.  Baekue^  5  OaL  275;  which  eaae  la,  however,  doubted  if 
sot  ovemded,  in  People  v.  Bomney,  19  Id.  428. 

In  some  of  the  atatea  a  more  atringent  rule  prevaila.  ^ras  in  Aikaaaaa  it 
b  well  aettled  that  where,  in  a  eaae  of  felony,  the  Jury  aepante^  after  being 
•worn,  without  leave  of  tiie  ooort  or  oonaent  of  partiea,  whereby  the  juron 
aie,  under  the  ciroumatanoea,  expoaed  to  improper  influenoea,  the  preaump- 
tion  is  againat  the  purity  of  their  verdict,  unleaa  it  ia  ahown  affirmatively 
that  they  were  not  in  fact  aubjeoted  to  auoh  influenoea,  and  fnmiahea  prima 
/ode  ground  for  a  new  trial  if  the  priaoner  ia  oonvieted:  ComeUue  v.  State,  7 
Eng.  810;  Stanton  v.  State,  13  Ark.  320;  Coher  r.  State,  20  Id.  63;  ITood  v. 
Statej  34  Id.  341.  But  where  the  oontraxy  is  ahown«  and  it  appeara  affirma- 
tively that  the  priaoner  baa  not  been  prejudiced,  the  verdict  will  not  be  dia- 
tnrbed:  Wood  v.  State,  eupra;  Bmne  ▼.  State,  35  Id.  lia  So  held  in  the 
latter  case,  although  it  appeared  that  one  of  the  jurora  had  not  only  aapa> 
sated  himaelf  from  hia  feUowa  againat  the  inatruotiona  of  the  oourt,  but  had 
gone  into  a  dram-ahop  and  drunk  intoxicating  liquora. 

In  New  York  alao  it  waa  held  in  one  eaae,  that  the  aeparation  of  the  Jury 
during  the  trial  in  a  eaae  of  felony,  eapeoially  a  capital  felony,  waabtal  toaoon* 
viotion,  however  brief  auch  aeparation  might  be,  unleaa  it  waa  ahown  affirm* 
atively  beyond  a  reaaonaUe  doubt  that  auoh  aeparation  oould  have  produced 
no  injury  to  the  aocnaed:  JBkutwood  v.  People,  3  Park.  Cr.  25.  But  thii  doo- 
trine  ia  clearly  contrary  to  the  general  current  of  authority  in  that  atates 
Stephens  ▼.  People,  4  Id.  501-505,  per  Lott,  J.;  People  v.  Douglaee,  15  Am. 
Dec  331,  and  note.  In  Georgia,  where,  during  an  adjournment  of  the  oouit 
in  a  eaae  of  felony,  the  bailiff  in  charge  of  the  Jury  allowed  them  to  eeparate 
and  mingle  with  other  peraona,  it  waa  held  auch  groaa  mtMxmduct  aa  to  war^ 
rant  a  new  trial:  State  v.  Sherhoume,  Dudley,  28.  And  in  Berry  v.  State,  10 
Ga.  511,  it  waa  held  that  in  criminal  caaea  tiie  jury  ahould  not  be  allowed  to 
aeparate  even  upon  the  oonaent  of  the  prisoner,  uzdeaa  the  attomeya  on  both 
aidea  ahould  unite  in  requeeting  it;  and  that  if  auoh  aeparation  took  place,  a 
new  trial  ahould  be  granted  if  any  improper  communication  during  the  aep- 
aration were  ahown.  In  Virginia  the  aeparation  of  the  jury  in  a  eaae  of  fel- 
ony, during  the  trial,  even  for  a  few  minntea,  where  any  of  the  jurora  depart 
frmn  the  cuatody  of  the  officer  having  them  in  charge,  is  prima  facie  auffi- 
dent  to  Titiate  the  verdict  and  to  warrant  a  new  trial;  and  to  rebut  the  pre> 
enmption  the  commonwealth  moat  disprove  all  probability  or  auapidon  of 
tampering:  Commonwealth  v.  McOaid,  1  Va.  Caa.  271;  Overbee  v.  Common' 
wealth,  1  Boh.  756;  PhUipe  v.  Commonwealth,  10  Gratt  485.  Aa  where  a 
a  jnior  left  hia  f ellowa  and  went  to  dinner,  againat  the  remooatranoe  of  the 
in  charge,  and  waa  gone  about  twenty  minutea:  Commonwealth  v  Jfo- 
Mm,  Oaa  Vol.  ZLm— a 
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CotJ,  ntpra.  So  where  a  juror  left  the  box  and  went  out  through  a  crowd 
without  the  knowledge  of  the  court»  and  was  gone  a  few  minutes,  although 
he  deposed  that  he  held  no  communication  with  any  one:  OverboR  t.  C^nnmon- 
wealth,  mprcL.  But  where  a  juror  separated  from  his  fellows  by  permission 
of  the  officer  in  charge,  and  went  in  company  of  the  officer  to  see  to  having 
his  horse  taken  care  of,  to  procure  an  overcoat,  etc.,  there  being  no  evidence 
of  any  improper  communication,  the  court  refused  to  set  aside  the  verdict; 
Thomas  v.  CommonwecUth^  2  Va.  Gas.  479.  The  Texas  code  provides  that,  in 
oases  of  felony,  the  jury  shall  not  be  aUowed  to  separate  after  they  have  been 
sworn,  except  by  permission  of  the  court,  with  the  consent  of  the  district 
attorney  and  the  defendant,  and  in  charge  of  an  officer,  and  any  separation 
of  one  or  more  of  the  jurors  from  their  fellows  is  ordinarily  ground  for  a  new 
trial:  Brovon  v.  State,  38  Tex.  482;  Soria  v.  Staie^  2  Tex.  App.  207;  especially 
where  the  separation  continues  several  hours  and  the  jurors  mingle  with  other 
persons,  taking  dinner,  playing  billiards,  etc.,  although  they  swear  that  no 
one  talked  with  them:  Warren  v.  State,  9  Tex.  App.  619.  Otherwise  where 
a  juror  separates  from  his  fellows  and  goes  into  a  ssloon  to  get  a  cigar,  being, 
all  the  time,  in  full  view  of  the  officer  and  of  the  rest  of  the  Jury:  Jemkime  v. 
State,  41  Tex.  128.  The  oonsent  of  the  defendant,  which  authorises  a  sep- 
aration in  that  state,  must  be  personal;  the  dafendanVs  attoney  can  not  co&> 
sent  for  him:  Brown  v.  State,  eupra, 

(b)  Separation  c^fler  Cause  Sybimtted,-~The  oommon  law  rule  was,  as  al- 
ready stated,  that  in  a  case  of  felony,  the  jury,  after  the  oaose  was  sub- 
mitted, were  to  be  **kept  together  without  meat,  drink,  firs,  or  candle"  tOl 
they  were  agreed:  2  Hale's  P.  0.  296;  Ca  lit.  227  K  In  a  number  of  the 
states  the  rule  is,  that  in  all  cases  of  felony,  the  jury  can  not  be  permitted  to 
separate  until  they  have  agreed,  after  the  cause  haiB  been  submitted.  It  is  so  in 
MissiBsippi,  where  any  separation  after  the  cause  has  been  submitted,  as  well 
as  before,  in  a  case  of  felony,  prima  facie  vitiates  the  verdict,  and  the  juror's 
own  oath  is  not  admissible  to  justify  his  conduct:  Orgetn  t.  State,  26  Miss. 
78.  So  in  Georgia,  Kentucky,  and  Nevada,  the  separation  of  the  jury  in 
such  a  case  after  the  cause  is  submitted  is  ground  for  a  new  trial  unless  it 
affirmatively  appears  that  there  was  no  improper  communication,  directly  or 
indirectly:  Danid  v.  Stale,  66  Ga.  653;  Commonwealth  v.  gMekh,  2  Bush,  81; 
State  V.  Harris,  12  Nev.  414.  Not  so  where  the  separating  juror  is  con- 
stantly in  the  presence  of  a  sworn  officer,  and  nothing  is  said  to  or  by  him 
or  in  his  presence  about  the  case:  State  v.  Jones,  7  Kev.  408.  In  Kansas  and 
Missouri  the  separation  of  the  jury  in  a  case  of  felony  after  retirement,  is 
made  a  ground  of  new  trial  by  statute:  Madden  v.  State,  1  Kan.  340;  1  R. 
8.  of  Mo.  (1879),  sec.  1966.  In  Missouri,  prior  to  the  statute  just  mentioned, 
the  rule  was  that  a  separation  of  the  jury  after  retirement  in  a  criminal  case 
was  no  ground  for  a  new  trial,  where  the  circumstances  of  the  separation 
furnished  no  reason  to  suspect  improper  communication:  Whitney  v.  State,  8 
Mo.  165;  State  v.  Tgo,  21  Id.  459.  In  Louisiana  the  rule  is,  that  in  all  cases 
of  felony  the  jury,  after  they  are  charged,  must  be  kept  together,  and  any 
separation  with  or  without  the  permission  of  the  court  or  the  oonsent  of  the 
prisoner  vitiates  the  verdict:  Slate  v.  Populus,  12  La  Ann.  710.  Otherwise 
in  case  of  a  momentary  separation  of  one  of  the  jurors  from  his  fellows  in 
charge  of  an  officer  to  attend  a  call  of  nature,  though  the  officer  is  called 
back  by  the  judge  for  a  moment,  leaving  the  juror  alone,  where  no  improper 
oommunication  is  alleged  or  proved:  State  v.  Turner,  25  Id.  578. 

In  Ohio,  there  is  a  statute  forbidding  separation  of  the  jurors  in  a  oiimina} 
case  after  the  cause  is  submitted  to  them.  It  is  error  therefore  to  permit 
them  to  separate  during  their  deliberations  to  go  to  their  meals,  without 
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being  pnt  in  charge  of  an  officer,  even  with  the  consent  cf  the  prisoner^ 
ooimBel:  Parker  v.  Stale,  18  Ohio  St.  88.  The  statute  referred  to  is  held  to  be 
mandatary,  and  a  violation  of  it  entitles  the  prisoner  to  a  new  trial:  Cemtwett 
T.  State,  Id.  477.  Where  a  jaror,  without  leave,  separates  from  his  fellowa 
to  obtain  a  drink  of  liqnor,  and  there  is  no  explanation  or  excuse  given  for 
the  separation,  the  prisoner  is  entitled  to  a  new  trial:  WeUe  v.  State,  22  Id. 
486.  Formerly  the  statute  mentioned  applied  to  separations  before  the  causa 
was  submitted:  Canltoell  v.  State,  18  Ohio  St  477.  But  the  statute  has  been 
amended  in  this  respect:  Thomp.  &  M.  on  Juries,  sec.  318.  In  Minnesota 
also  there  is  a  statute  requiring  the  jury  to  be  kept  together  in  crimioal  cases 
after  the  cause  is  submitted,  and  it  is  error  in  law  to  permit  them  to  separate: 
SkUe  V.  Paarrant,  16  Minn.  178.  But  the  temporary  separation  of  one  of  the 
jOTora  from  the  rest  while  they  are  retiring,  where  it  clearly  appears  that  no 
prejudice  resulted  to  the  prisoner,  and  the  drcumstancea  are  such  as  to  ex- 
clude all  reasonable  prsaumption  or  suspicion  that  the  juror  has  been  tam- 
pered with,  is  no  ground  for  a  new  trial:  State  v.  Ccmoay^  23  Id.  291.  In 
Alabama,  where  the  jury,  in  a  case  of  felony,  are  permitted  to  separate  after 
the  evidence  is  all  in,  without  anything  being  said  about  it  at  the  time  by 
the  priaoner  or  his  counsel,  it  is  held  not  to  be  ground  for  the  discharge  of 
the  prisoner,  but  it  is  ground  for  a  new  trial:  WUUame  v.  State,  46  Ala.  57. 
In  Iowa  it  is  held  that  a  separation  of  one  of  the  jurors  from  lus  fellows,  in 
a  case  of  felony,  for  a  few  minutes,  im  no  groxmd  for  disturbing  the  verdict^ 
iHiere  no  prejudicial  misconduct  is  shown:  State  v.  Wart,  61  Iowa,  687.  So 
wh«re,  after  retiring,  a  juror  is  permitted  to  leave  the  jury-room  for  a  short 
time.  In  charge  of  an  officer,  where  it  affirmatively  appears  that  there  was 
no  improper  communication:  State  v.  Bowman,  45  Id.  418.  Notwithstanding 
tiie  Texas  statute,  before  referred  to,  forbidding  the  separation  of  the  jury  in 
caaes  of  felony,  it  is  held  that  a  separation  of  one  of  the  jurors  from  the 
panel,  after  retirement,  without  leave  of  the  court,  and  unaccompanied  by 
an  officer,  im  not  ground  for  a  new  trial,  unless  it  is  shown  to  have  affected  the 
faixnesa  of  the  trial:  Jack  v.  State,  26  Tex.  1;  Wakefield  v.  State^  41  Id.  556. 
And  though  there  is  a  statute  in  Connecticnt,  as  already  stated,  requiring  the 
Jozy  in  all  cases  to  be  kept  together  after  the  cause  is  submitted,  by  an  im- 
naeniorial  usage,  the  jury,  even  in  a  capital  case,  may  nevertheless  be  permit- 
ted to  adjourn  their  deliberations,  from  time  to  time,  and  separate,  and  it 
win  be  no  ground  for  arresting  the  judgment:  State  v.  Babeoek,  I  Conn.  401. 
In  Montana,  the  separation  of  the  jury  in  a  criminal  case,  after  they  have 
agreed  upon  their  verdict,  and  before  it  is  returned,  is  no  ground  to  set  aside 
the  verdict,  unless  the  court  is  satisfied  that  it  had  or  might  have  had  an  un- 
lavorable  effect  upon  the  verdict:  Territory  v.  Hexter,  3  Mont.  206.  Of 
coarse,  in  any  case,  if  there  is,  in  addition  to  the  separation  of  the  jury, 
proof  of  other  misconduct  prejudicial  to  the  prisoner,  there  can  be  no  question 
aa  to  his  right  to  a  new  trial:  Cochran  v.  State,  7  Humph.  544. 

8*  In  Oai^tai  Cases. — ^In  several  of  the  states  the  court  may  in  its  discre- 
tion permit  the  jury  to  separate  during  recesses  and  adjournments  in  the 
progress  of  a  protracted  trial,  even  in  a  capital  case:  State  v.  OiUick,  10  Iowa, 
98;  BUanshy  v.  State,  3  Minn.  427;  State  v.  Ryan,  13  Id.  370;  Walratk  v. 
State,  8  NeK  80;  Stephens  v.  PeopU,  4  Park.  Or.  396;  S.  C.  19  N.  Y.  549; 
State  Y,  Anderson,  2  Bailey,  565;  State  y.  MeElmarray,  3  Strob.  33;  State 
V.  Belcher,  13  S.  C.  459.  So  in  Colorado,  where  the  jury  in  a  capital  case  are 
permitted  to  separate  during  the  trial,  hefore  the  cause  is  submitted,  it  is  not 
entoft  perse,  but  it  must  appear  that  the  prisoner  has  been  prejudiced  in  some 
■nbstantial  right  to  justify  a  reversal:  ElMn  v.  People,  5  OoL  508;  S.  C,  13 
Bep.  11.    In  Indiana,  as  heretofore  stated,  the  statute  expressly  authorises 
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the  oooii  in  all  crimiiud  eaaes  to  permit  the  jury  to  aepttnite  daring  •djonni- 
menti.  upon  proper  admonition,  with  the  prisoner's  consent:  ihang  t.  SkiiBi 
1  Ind.  271;  Quinn  ▼.  SuOe,  14  Id.  689;  Andenon  ▼.  SUOe,  28  Id.  22.    In 
•feher  states  it  is  the  inflexible  role  that  the  jury  can  not  be  permitted  to  sep- 
arate in  snoh  a  ease,  before  or  after  the  cause  is  snbmitted,  even  with  the 
prisoner's  consent:  8taU  ▼.  Hcnuby,  41  Am.  Dec.  305;  State  ▼.  Desmond,  6 
La.  Ann.  898;  Siaie  ▼.  BhmM,  21  Id.  321;  State  ▼.  Framk^  23  Id.  213;  Woode 
t.  State,  43  Miss.  864;  Peiffer  ▼.  CmnmatiweaUk,  15  Pa.  St.  468;  Wede^  ▼. 
8taU,  11  Humph.  602;  People  ▼.  Shower,  1  Utah,  260.  So  in  New  Jersey  the 
English  rule,  that  the  jury  mnst  be  kept  together  in  snch  oaiwe,  is  rigorously 
enforced,  but  it  is  no  departoxe  from  the  rule  to  place  the  jury  in  chiuge  of  a 
>^«woni  officer  during  adjonmments  of  the  court,  or  to  permit  individual  jnron 
"to  visit  their  homes,  or  to  walk  out  for  exercise,  or  the  like,  in  company  of 
'^wn  officer,  and  unless  some  improper  communication  is  shown  to  have  been 
had  with  a  juror  by  reason  of  such  separation,  the  Terdiot  will  not  be  dia- 
"tarbed:  State  v.  Cucu/A,  31  N.  J.  L.  249.    In  Wisconsin,  where  during  a 
>:protracted  murder  trial  the  jurors  were  permitted  to  separate  at  adjonxnments 
'and  to  go  to  their  homes  or  lodging-phuMS  to  change  their  dothing,  inqnire 
:  for  mail,  etc,  bat  always  in  charge  of  an  officer,  who  testified  that  neither  he 
MOOT  any  one  else  conversed  with  the  jurors,  the  conrt  held  the  verdict  ahoold 
^wi  be  set  aside:  OroeheU  r.Staie,  52  Wis.  211;  B.  0.,  12  Cent.  L.  J.  479;  8 
K.  W.  Bep.  603;  3  Wis.  L.  N.  234.  In  Minneeota,  although,  as  above  stated, 
the  court  in  a  capital  trial  may  permit  the  jury  to  separate  during  adjonm* 
Bents  in  the  progress  of  the  trial,  it  can  not,  nnd^r  the  statute,  permit  snch  eep- 
aration  after  the  jury  is  charged,  and  where,  after  the  charge,  the  court  took 
a  recess  for  ^ve  minutes  and  allowed  the  jury  to  go  at  large,  it  was  held  error 
in  law  and  a  ground  for  a  new  trial:  State  ▼.  Pammt,  16  Minn.  178.    The 
rule -in  Illinois,  in  capital  cases,  is  that  no  juror  should  be  permitted  to  sep- 
arate from  hii  fellows  without  a  special  order  entered  of  record,  or  without 
being  placed  in  charge  of  a  sworn  officer:  JumpertM  ▼.  People,  21  HL  37& 

In  those  states  above  referred  to,  where  the  court  is  not  authoiiaed  to  per* 
mit  the  jury  to  separate  before  sgreement  in  capital  cases,  if  snch  separatioii 
is  permitted,  it  is  error  warranting  a  new  trial  or  a  reversal  of  the  judgment 
against  the  prisoner.  See  the  cases  above  cited.  And  in  the  same  states,  as 
well  as  in  others,  a  separation  of  the  jury  in  such  a  case  without  the  authori^ 
of  the  court,  vitiates  the  verdict  and  warrants  a  new  trial,  unless  it  is  shown 
affirmatively,  beyond  a  reasonable  doubt,  that  the  separating  jurors  were  not 
subjected  to  improper  influences  and  could  not  have  been  tampered  with: 
Woods  V.  State,  43  Miss.  364;  Chreen  ▼.  StaU,  59  Id.  501;  MeLain  t.  State, 
10  Yerg.  241;  Hinee  v.  StaU,  8  Humph.  597;  State  v.  Preacott,  7  N.  H.  287; 
State  v.  Ibx,  1  Ga.  Dec.  35;  Westmoreland  v.  State,  45  Oa.  225;  Dania  v. 
UtaU,  56  Id.  653;  Keenan  v.  StaU,  8  Wis.  132;  StaU  v.  DoUmg,  37  Id.  306; 
CrockeU  v.  StaU,  52  Id.  211;  S.  C,  12  Cent.  L.  J.  479;  8  N.  W.  Bep.  603;  3 
Wis.  L.  N.  234*  So  held  also  in  one  case  in  New  York:  Eastwood  v.  People, 
3  Park.  Cr.  25.  In  that  case,  however,  the  separation  was  coupled  with 
other  misconduct,  the  separating  jurors  having  gone  to  examine  the  scene  of 
the  alleged  homicide.  That  case,  as  already  shown,  is,  so  far  as  its  dicta  are 
concerned,  contrary  to  the  curreot  of  authority  in  that  state:  Stephens  v. 
People,  4  Id.  501,  et  seq.  In  general,  where  the  mere  separation  of  the  jury 
is  ground  for  a  new  trial  unless  it  is  shown  that  the  prisoner  was  not  preju* 
diced  thereby,  the  evidence  of  the  separating  juror  that  he  has  talked  with 
no  one  about  the  case,  is  not,  for  obvious  reasons,  sufficient  to  rebut  the  pre- 
sumption against  the  verdict:  Hines  v.  State,  8  Humph.  597.  In  Mississipin, 
where  the  strongest  doctrine  prevails  on  this  point,  the  separation  of  one  ol 
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the  janm  from  the  panol  in  a  capital  caae,  if  no  other  fact  appears,  ia  nbeo- 
Inte  gToand  for  a  new  trial  or  reyersal  of  the  judgment;  bat  if  it  ia  made 
islearly  to  appear  that  no  improper  commnnication  was  held  with  the  sepa- 
rating jnror,  the  verdict  will  be  upheld:  Green  v.  8taU,  69  Miss.  601.  In 
niinoia  it  is  held,  in  Jumpertz  v.  People,  21  ILL  375,  commenting  on  and  ap- 
proving the  principal  case,  that  the  separation  of  one  of  the  jurors  from  his 
fellows  dnring  the  trial  of  a  capital  case,  ia  ground  for  a  new  trial,  unless  it 
i^pears  that  the  prisoner  could  not  by  any  possibility  have  been  prejudiced 
thereby:  Jumpertz  v.  People,  tupfu.  In  that  case,  however,  there  wers 
circumstances  showing  that  the  jury  might  have  been  improperly  ap- 
proached. It  is  now  the  settled  doctrine  in  that  state,  that  the  unauthorized 
separation  of  the  jury  in  a  capital  case  is  not  ground  for  a  new  trial,  unless  it 
appears  that  the  jurors  might,  by  reason  thereof,  have  been  improperly  influ* 
sooed  and  that  the  prisoner  might  have  been  prejudiced;  but  if  that  faol 
appears,  a  new  trial  must  be  granted:  i?etns  v.  People,  90  SL  256;  Bueeeil  v. 
People,  44  Id.  608. 

Generally  where  a  juror  is  aUowed  to  separate  from  his  fellows  in  a  oapital 
ease  for  a  khort  time,  for  a  proper  purpose,  as  toehange  his  linen,  or  to  attend 
a  call  of  nature,  or  the  like,  and  is  under  the  eye  of  an  officer  all  the  time^ 
and  it  affirmatively  appears  that  there  was  no  improper  communication,  the 
verdict  will  not  be  disturbed:  People  v.  Bonney,  19  Cal.  426;  Neal  v.  State^ 
64  Ga.  272;  Often  v.  State,  59  Miss.  601;  Cox  v.  State,  7  Tex.  App.  1;  Soria 
▼.  Staie,  2  Id.  297;  State  v.  O'Brien,  7  B.  I.  336.  So  where  some  of  the 
Jurors  absented  themselves  from  the  box  for  a  few  minutes  during  the  trial  to 
carry  a  witness,  who  had  fainted  under  cross-examination,  into  an  adjoining 
room,  but  were  accompanied  by  an  officer:  People  v.  Lee,  17  GaL  76.  So  even 
thoogh  an  officer  does  not  attend  the  juror  where  the  separation  for  such 
proper  purpose  is  bat  momentary,  and  it  Ib  clearly  shown  that  there  was  no 
oommnnication  prejudicial  to  tiie  prisoner,  or  there  is  no  suggestion  of  any 
sach  commimioation:  StaUY.  Lytle,  5  Ired.  L.  58;  MeCarter  v.  CommowufeaUk^ 
11  Lmgh,  633.  In  State  v.  MiUer,  1  Dev.  &  B.  500,  where  it  appeared  that  in  a 
ei^tal  case  a  juror  separated  from  his  fellows  for  two  minutes  to  attend  a  call 
ef  nature,  but  no  improper  communication  was  alleged  or  shown,  the  majority 
ef  the  oonrt  held  that  it  was  not  sufficieut  to  vitiate  the  verdict  so  as  to  author^ 
fas  an  appellate  court  to  award  a  venire  de  novo,  although  it  might  be  ground 
lor  a  motion  for  a  new  triaL  In  a  Missouri  murder  case,  where  during  the 
trial  several  of  the  jury  went  out  of  the  jury-room  with  the  sheriff  for  a  short 
time,  leaving  no  officer  in  attendance  on  the  rest  of  the  jury,  but  the  sheriil 
testified  that  he  could  see  the  room  all  the  time,  and  that  although  other  per- 
sons might  have  conversed  with  the  jury,  he  believed  that  they  had  not  done 
•0,  the  court  refused  to  disturb  the  verdict:  State  v.  Harlow,  21  Mo.  446.  In 
Texas,  notwithstanding  the  statute  prohibiting  the  separation  of  the  jury  ia 
criminal  cases,  it  seems  that  the  mere  separation  of  the  jury  in  a  capital  case 
does  not  per  ae  vitiate  the  verdict,  but  it  may  be  explained,  and  unless  it  ap- 
pears probably  to  have  affected  the  fairness  of  the  trial,  the  verdict  will  not 
be  disturbed:  Davis  v.  State,  3  Tex.  App.  91;  Cox  v.  State,  7  Id.  1.  If  it 
appears  affirmatively  that  there  was  no  improper  communication,  or  if  no  such 
communication  is  charged,  the  verdict  will  not  be  disturbed,  where  the  sepa- 
ntioa  is  merely  momentary:  Cox  v.  Stale,  tupra;  Jones  v.  State,  13  Tex.  168| 
Kdson  ▼.  State,  32  Id.  71. 

Bat  a  distinction  exists  between  a  dispersion  of  the  entire  jury  for  a  ooa- 
■idarable  time  and  a  temponyy  separation  of  one  juror  from  Ms  fellows  under 
ciieiiinstaiioes  negativing  the  supposition  of  improper  influence;  and  wfaer% 
la  escaping  from  a  burning  building,  the  jury  were  scattered  for  seversi 
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honn  pending  the  trial  of  a  capital  caae,  though  each  juror  swore  that  no  one 
talked  with  him  about  the  case,  the  priaoner  was  ncTerthelees  held  entitled 
to  a  new  trial:  Early  v.  State,  1  Tex.  App.  248;  S.  0.,  28  Am.  Bep.  400. 
Where  it  appears  in  a  capital  case  not  only  that  the  jury  have  been  separated 
without  authority,  but  that  some  of  them  have  drank  intoxicating  liqnon, 
it  is  held,  in  Peofie  v.  Douglasa,  15  Am.  Dec.  332,  and  DavU  ▼.  State^  35  Id. 
496,  that  the  verdict  should  be  set  aside.  In  other  cases  it  is  held  that  unless 
the  jurors  drink  to  such  an  extent  as  to  affect  their  mental  operations  the  Ter- 
diot  is  not  vitiated:  Chrten  ▼.  State,  59  Miss.  501;  State  v.  Oucuel,  31  N.  J. 
L.249. 

4.  Priaoner^d  Conaent  to  Separation. — ^There  is  considerable  conflict  ol 
authority  upon  the  question  as  to  whether  or  not  the  prisoner  in  a  crimiml 
case  can  bind  himself  by  consenting  to  the  separation  of  the  jury.  In  Rex  ▼• 
Kmnear,  2  Bam.  &  Aid.  402,  a  case  of  misdemeanor,  it  was  laid  down  by  Ab- 
bott, C.  J.,  that  if  a  separation  of  the  jury  would  otherwise  be  ground  for  set. 
ting  aside  the  Terdict,  the  fact  that  the  accused  consented  to  the  aepazihtion 
would  not  help  the  matter,  on  the  ground  that  where  the  prisoner's  consent  is 
solicited  he  is  put  under  a  species  of  duress,  because  if  he  refuses  it  may  prej- 
udice his  case.  The  same  doctrine  is  held,  as  applied  to  eases  of  felony,  in 
Berry  ▼.  State,  10  Ga.  511;  Peiffer  v.  Commonwealth,  15  Pa.  St.  470;  Cantw^ 
▼.  State,  18  Ohio  St.  477;  Parker  v.  StaU,  Id.  88;  Wiley  v.  State,  1  Swan,  256; 
People  ▼.  Slurfer,  1  Utah,  260,  and  cases  cited  under  proTious  heads  in  thia  note. 
In  People  v.  Backus,  5  Cal.  275,  it  is  held  that  the  consent  of  the  priaomer's 
counsel  will  not  cure  an  irregular  separation.  In  CommonweaUh  ▼.  ObsteUb^ 
128  Mass.  88,  it  is  said  that  the  point  is  doubtful.  In  other  cases,  it  is  held 
that  if  the  prisoner  can  plead  guilty,  he  can  give  a  binding  assent  to  the  sep- 
aimtion  of  the  jury:  PeopU  v.  KeUy,  46  Cal.  355;  Smith  v.  State,  59  Ga.  513; 
MdOorUe  v.  SUiU,  14  Ind.  41;  Stale  v.  Mix,  15  Mo.  153;  Siephene  ▼.  People,  19 
N.  Y.  549.  It  is  not  easy  to  see  any  analogy  between  a  plea  of  guilty  and  s 
consent  to  the  separation  of  the  jury,  for  there  is  no  sort  of  duress  in  the  for- 
mer case,  since  the  prisoner  certainly  does  not  and  can  not  prejudice  the  juiy 
against  him  by  pleading  not  guilty.  Until  he  so  pleads  there  is  no  jury  to  be 
prejudiced.  In  Bebee  v.  People,  5  Hill,  32,  it  is  held  that  a  prisoner  can  not 
complain  of  a  separation  of  the  jury  allowed  at  his  instance.  So  in  Berry  t. 
State,  10  Qa.  511,  a  distinction  is  taken  between  a  separation  at  the  priaoner^ 
instance  and  a  separation  with  his  consent^  where  his  consent  is  not  volunta- 
rily tendered,  without  any  suggestion  or  solicitation  by  the  court  or  the  pros- 
ecution. In  Texas,  although  the  defendant  in  a  criminal  case  may,  by  statute^ 
consent  to  the  separation  of  the  jury,  it  is  held  that  his  counsel  can  not  do  so: 
Brown  v.  State,  38  Tex.  482. 

5.  Sealed  Verdicta  in  Criminal  Caees, — ^The  common  law  rule  was,  that  then 
oould  be  no  "  privy  verdict,"  in  "  criminal  cases  of  life  or  member:*'  Co.  lit. 
227b.  But  it  has  been  held  in  a  number  of  cases  that  a  jury  may  bo  authorised 
to  seal  their  verdict  and  separate,  and  afterwards  return  the  verdict  openly  in 
court,  not  only  in  misdemeanor,  but  also  in  felony.  Thus  in  CommonweaUk 
V.  Heller,  5  Phila.  123,  a  case  of  misdemeanor,  the  court,  in  the  absence  ol 
the  parties,  directed  a  sealed  verdict,  and  it  was  held  no  cause  for  a  newtriaL 
In  Saunders  v.  State,  2  Iowa,  230,  also  a  case  of  misdemeanor,  the  paitiei 
agreed  to  a  sealing  of  the  Terdict,  and  after  it  was  sealed,  two  of  the  jaram 
separated  from  the  rest  and  conversed  in  another  person's  presence  about  the 
cause,  and  a  new  trial  was  refused.  See  also  CommonweaUh  v.  CarrinffUm,  116 
Mass.  37.  In  several  cases  it  has  been  held,  that  a  prisoner,  in  a  case  of 
felony,  may  bind  himself  by  consenting  that  the  verdict  be  sealed,  if  agreed 
en  during  a  recess  or  adjournment,  and  that  the  jury  may  then  separate,  and 
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faring  in  their  Terdiot  on  the  coining  in  of  the  court:  PtopU  t.  KeUy^  46  Cd. 
355;  Smith  ▼.  SUUe^  59  Ga.  513;  Reins  ▼.  PeopU,  90  IlL  256.  In  other  caaee 
It  is  held  that  the  oonrt  may  direct  the  jury  to  seal  their  Terdiot  and  eeparate* 
«nd  afterwarda  bring  in  the  verdict  in  open  court,  in  caae  of  a  felony  not 

pital,  even  without  the  prisoner's  consent:  CommonweaUh  ▼.  Costdlo^  128 
88;  Sargent  v.  StaU,  11  Ohio,  472;  State  v.  Bugler,  13  Id.  490.  But 
where,  after  such  a  direction,  the  jury  agreed  upon  a  Terdict,  but  did  not 
reduce  it^  writing,  and  then  separated,  and  the  judge,  upon  the  coming  in 
of  the  jury,  directed  them  to  retire  and  reduce  their  verdict  to  writing,  with- 
out further  deliberation,  the  verdict  was  held  invalid:  ComnumweaUh  v. 
Dorusy  108  Mass.  488. 

6.  Separation  h^ore  Jury  Completed, — ^In  Mississippi,  Tennessee,  and 
VlxgiDia  it  is  held,  that  the  rule  forbidding  the  separation  of  the  jury,  in 
eases  of  capital  and  other  felonies,  applies  before  the  jury  is  entirely  impan- 
eled, and  that  those  who  are  sworn  must  be  kept  together:  MeQuUlen  v.  Stattf 
8  Smed.  &  M.  587;.  ffinea  v.  Slate^  8  Humph.  597;  Epe^  Caae^  5  Oratt.  676; 
7boe2  V.  Cammonweaith^  11  Leigh,  714.  Contra  in  Missouri,  State  v.  Burns, 
88  Mo.  483. 

What  Constitutes  Impbopxb  SEPABATiON.—It  is  shown  by  the  oasst 
above  cited  that  so  long  as  a  juror  separated  from  his  fellows  for  a  short  time 
for  a  necessary  or  innocent  purpose,  is  in  the  company  and  under  the  control 
of  a  proper  officer,  the  mere  fact  of  physical  separation  from  the  rest  of  the 
jury  does  not  constitute  such  separation  in  law  as  to  vitiate  the  verdict  in  a 
civil  or  criminal  case.  As  where  a  juror  steps  aside  a  moment  to  get  a  drink 
of  water,  being  under  the  eye  of  the  officer  all  the  time:  State  v.  Jhtcher,  10 
La.  Ann.  501;  or  to  attend  to  a  call  of  nature,  or  the  like.  See  the  cases  dted 
under  previous  heads  in  this  note.  So  in  case  of  a  mere  casual  temporary 
separation,  giving  no  opportunity  to  tamper  with  the  jury:  Stone  v.  State,  4 
Humph.  27.  But  if  an  opportunity  is  given  to  exchange  a  single  word  with 
the  jury,  out  of  the  hearing  of  an  officer,  it  seems  that  it  is  technical  sep- 
aration: SttUe  V.  HarriSy  12  Nev.  414.  The  jury,  while  absent  from  the 
oonri-room,  need  not  be  kept  in  the  same  room,  if  they  are  in  adjoining 
rooms,  BO  situated  and  connected  together  and  under  the  view  of  the  officer 
as  to  be  in  &ct  in  free  communication  with  each  other:  Commonwealth  v. 
Shields,  2  Bush,  81.  So  held  where  the  jurors  slept  in  adjoining  rooms  in  a 
lodging-house,  the  rooms  all  opening  on  a  common  passage  from  which  other 
persons  were  strictly  excluded:  Kennedy  v.  Comrwmwealthy  2  Va.  Gas.  510. 
So  where  there  was  an  open  door  of  communication  between  the  rooms  ocou- 
pled  by  the  jurors,  and  all  were  within  the  observation  of  the  officer:  Wright 
V.  State,  35  Ark.  639.  So  where  the  jurors  took  their  meals  in  different 
rooms,  but  all  within  the  observation  of  the  officer:  Kee  v.  Stale,  28  Id.  155; 
Coleman  v.  Stale,  17  Fla.  206. 

An  involuntary  separation  of  the  jury  from  overwhelming  neoessity,  as  by 
mannn  of  a  great  tempest,  or  fire,  or  the  like,  is  no  ground  for  impeaching 
the  verdict:  Bex  v.  Woolf,  1  Chit.  401,  note;  Armleder  v.  JAeberman,  33  Ohio 
St.  77;  S.  C,  31  Am.  Bep.  530.  Although,  as  already  seen,  a  separation 
eansed  even  by  a  fire  in  or  near  the  jury-room,  if  protracted  beyond  the 
iMiiiiMiUjr  of  the  case,  may  be  gronnd  for  a  new  teial:  Early  v.  State,  1  Tex. 
i^  9f8|  a  a,  88  Am.  B^  400. 
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Hatoh  v.  PcypcEB. 

(2  GlLMAH*  736.] 

PiknBS  KOT  Copied  into  Bill  of  Exokftioks,  or  ao  Sfbgii]OAXX.t  Bb- 
WEXBXD  TO  as  to  lea^e  no  reasonable  doubt  of  their  identityy  will  not  b* 
noticed  on  appeal,  though  copied  into  the  record. 

Whetheb  Slanderous  Words  were  Spoken  in  Jest  ob  Eabhsst  is  im- 
material in  an  action  therefor. 

Malice  is  Presumed  from  Sfeakiho  of  Actionable  Words,  and,  there- 
fore, it  is  not  error  of  which  the  defendant  can  complain,  that  a  witnem 
was  allowed  to  state  that  from  his  manner  of  speaking  the  defendant 
seemed  to  be  in  earnest. 

Where  Part  of  a  Ck)NVERSATiON  is  Proved,  the  adverse  party  is  entitled 
to  the  whole  of  it,  but  he  is  not  entitled  to  prove  other  canversations 
with  the  same  parties,  about  the  same  time,  qualifying  or  explaining  ths 
conversation  which  is  in  testimony  against  him. 

Repetition  of  Actionable  Words  at  other  times  within  the  statate  of 
limitations,  even  after  the  commencement  of  the  action,  may  be  proved 
in  aggravation  of  damages,  after  proving  the  charge  as  laid  in  the  deebb- 
ration  in  an  action  of  slander. 

Oabb  for  slander.  Verdict  and  judgment  for  the  plaintiff^ 
and  the  defendant  appealed.    The  opinion  states  the  case. 

J.  Marsh  and  L  O.  Wilson^  for  the  appellant. 

J,  B,  Thomas,  for  the  appellees. 

By  Oourt,  Purple,  J.  This  was  an  action  of  slander,  brought 
1>y  tiie  appellees  against  the  appellant,  in  the  circuit  court  of 
McHeniy  county.  The  declaration  contains  two  counts,  charg- 
ing that  the  appellant,  on  the  twenty-first  day  of  July,  and  on 
divers  other  days,  between  that  day  and  the  commencement  of 
the  suit,  spoke  and  published  concerning  the  wife  of  Potter,  the 
appellee,  these  words:  *'  She  slept  with  me  one  night  before  she 
was  married,  and  I  screwed  her;"  thereby  imputing  a  charge  of 
fornication.  The  appellant  pleaded  the  general  issue,  and  the 
cause  proceeded  to  trial.  Three  several  bills  of  exceptions  were 
taken  upon  the  trial.  By  the  first  it  appears,  that  the  plainti£F 
in  the  court  below  called  one  Huff  as  a  witness,  who  testified 
in  regard  to  the  words  charged  in  the  declaration.  On  the  cross- 
examination,  the  apx)ellant  inquired  of  the  witness,  without 
objection,  whether  the  words  spoken  were  spoken  in  earnest  or 
hy  way  of  a  joke.  Witness  replied  that  he  did  not  know.  The 
appellee's  counsel  then  put  the  following  inquiry  to  the  witness: 
*'  Did  the  manner  of  the  defendant,  in  speaking  the  words,  indi- 
cate a  desire  to  be  believed  or  not?"  and  also,  what  was  the  im- 
presnon  made  on  his,  witness',  mind,  whether  he  desired  to  be 
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believed  or  not.  These  questions  were  objected  to  l»7the  appel- 
lant, the  objection  oyermled,  and  exceptions  taken.  The  wit- 
ness answered,  that  he  supposed  that  appellant  meant  to  b» 
believed  from  what  he  gathered. 

The  second  bill  of  exceptions  shows,  that  on  the  trial  of  the 
cause  the  appellant's  counsel  asked  seyeral  witnesses  the  fol* 
lowing  questions:  "Did  you,  about  the  time  of  the  conversa- 
tion spoken  of,  hear  the  defendant  give  any  explanation  of  hia 
former  language  which  jou  have  mentioned?  If  so,  what  ex- 
planation did  he  give?  Did  jou,  about  that  time,  hear  the  de- 
fendant say  to  yourself  and  the  other  persons  present,  when 
the  conversation  you  have  narrated  occurred,  that  you  had  mis- 
imderstood  him  in  what  he  had  said  of  Mrs.  Potter,  and  that  he 
knew  nothing  against  her?"  The  answers  to  these  questions 
were  insisted  upon  as  proper  evidence  to  rebut  the  presumption 
of  malice.  The  questions  were  objected  to  by  the  appellees, 
and  the  objection  sustained  by  the  court,  and  the  appellant  ex- 
cepted. Hie  plaintiff  below  also  inquired  of  a  witness,  whether 
from  the  manner  of  the  defendant  (the  appellant),  he  was  of 
opinion  that  he  desired  to  be  believed.  The  question  was  ob- 
jected to,  the  objection  overruled,  and  the  appellant  again  **  ex- 
cepted to  the  opinion  of  the  court  in  allowing  the  question  to 
be  asked  and  answered,"  but  it  does  not  appear  what  answer,  if 
any,  the  witness  gave. 

The  third  bill  of  exceptions  shows,  that  the  apjrcllees  proved 
by  one  Henxy  D.  Huff  the  speaking  of  the  words  ch£j:ged  in  the 
dedaration.  The  appellant  then  objected  to  the  proof  of  the 
Bpeeidng  of  the  words  prior  to  the  day  mentioned  in  the  decla- 
ration. The  court  overruled  the  objection  and  appellant  ex- 
cepted, and  appellees  then  proved  another  conversation  occurring^ 
at  the  house  of  witness,  in  which  appellant  spoke  actionable 
words  as  chaiged  in  the  declaration.  Appellant's  counsel  then  in- 
quired of  the  witness,  if  the  words  were  not  spoken  in  a  jest,  and 
when  the  appellant  was  laughing.  The  witness  having  answered 
this  question,  appellees  then  asked  the  same  question  as  before 
stated,  whether  the  manner  of  appellant  indicated  that  he  in- 
tended to  be  believed,  which,  as  before,  was  objected  to,  and  the 
objection  overruled.  The  appellees  then  proved  other  action- 
able words  as  charged  spoken  at  other  times  and  more  than  two 
conversations,  the  appellant  objecting  and  excepting.  The  bill 
of  exceptions  closes  up  by  stating  that  *'  this  bill  of  exceptions,, 
with  the  two  others,  contains  the  history  of  the  trial.  The  de- 
fendant moved  for  a  new  trial  on  the  affidavits  filed  and  the  rea» 
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tBons  Bssignedy  which  the  ooort  OTeimled  and  defendant  hy  his 
oonnsel  excepted,"  etc. 

Seyeral  aflSdavlts  in  relation  to  the  competency  of  one  of  the 
jnrors,  and  also  reasons  for  a  new  trial,  appear  to  be  copied  into 
the  record,  which,  for  the  purposes  of  this  decision,  not  having 
been  made  a  part  of  the  bill  of  exceptions,  and  not  being  neo- 
eesarilj  a  part  of  the  record,  can  not  be  considered.  We  hare 
often  and  uniformly  held,  that  to  entitle  papers  and  proceedings 
of  this  character  to  notice  in  this  court,  they  must  either  be  cop- 
ied into,  or  so  specifically  referred  to  by  the  bill  of  exceptions 
as  to  leave  no  reasonable  doubt  of  their  identity,  and  that  the 
party  intends  to  rely  upon  them  in  support  of  his  case.  The 
questions  raised  by  the  assignments  of  error,  which  we  deem  it 
important  to  notice,  are:  1.  Whether  the  court  permitted  the 
plaintiff  below  to  give  improper  teetimony;  and  2.  Whether 
proper  testimony  offered  by  the  defendant  below  was  rejected* 

So  &r  as  any  objection  is  urged  in  relation  to  the  first  point, 
it  relates  solely  to  the  exception  of  the  evidence  permitted  to  be 
introduced  of  the  opinions  of  witnesses,  as  to  whether  the  appel- 
lant, from  his  manner,  intended  to  be  believed  when  he  pub- 
lished the  slanderous  words.  In  point  of  law  it  is  immatflrial 
whether  a  parfy,  who  slanders  his  neighbor,  designs  or  expects 
to  be  believed,  or  not.  He  can  not  be  permitted,  either  care- 
lessly or  wantonly,  to  sport  with  the  character  of  another,  and 
then  excuse  himself  upon  the  ground  that  he  was  not  really  in 
earnest,  and  did  not  intend  that  his  auditors  should  credit  his 
unfounded  aspersions:  2  Stark.  Ev.  464. 

We  may  admit,  for  the  sake  of  the  argument,  that  this  evidence 
was  not  strictiy  pertinent  to  the  issue,  and  inquire  how  has  the 
appellant  been  injured  by  it?  Or  could  the  verdict  of  the  juxy 
have  been  more  favorable  to  him,  if  the  same  had  been  excluded  f 
True,  there  are  various  ways  in  which  this  inference  may  be  re- 
butted. But  where  the  words  are  used  in  an  unqualified  man- 
ner, whether  the  speaker  was  in  jest  or  earnest,  whether  he 
expected  to  be  believed  or  disbelieved,  the  mischief  is  the  same, 
or  so  nearly  so  that  no  legal  distinction  can  be  drawn  in  favor 
of  the  party  gmliy  of  the  wrongful  act.  And  if  the  law  were 
otherwise,  I  can  not  understand  how  the  appellant  here  could  in 
«ny  way  be  prejudiced  by  this  testimony.  The  implication  of 
law  being,  that  when  actionable  words  are  proved  to  have  been 
epoken,  the  party  uttering  them  was  impelled  by  malicious  mo- 
tives, it  surely  could  not  injure  him  that  a  witness  should  ex- 
press an  opinion,  that  from  his  manner  he  seemed  to  be  in  earnest 
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and  to  expect  to  be  believed.  From  the  matter  contained  in  the 
first  and  third  bill  of  exceptions,  the  appellant  himself  had  given 
or  offered  evidence  of  the  same  character  on  cross-examination 
of  the  appellees'  witnesses,  and  had  inquired  of  them  in  relation 
to  the  same  subject-matter  about  which  thej  complain  as  im- 
proper. He  asks  if,  when  the  words  were  spoken,  he  did  not 
appear  to  be  jesting,  and  the  appellees  follow  up  the  inquiry  by 
interrogating  the  same  witnesses  as  to  whether  the  appellant  did 
not  seem  to  be  in  earnest.  In  the  second  bill  of  exceptions  the 
inquiry  seems  to  have  been  made  on  the  part  of  the  appellees 
alone.  It  is  not  distinctly  stated  whether  the  answer  of  the 
witness  was  given,  but  only  that  the  question  was  allowed  to  be 
propounded,  and  an  exception  taken  to  the  opinion  of  the  court 
in  permitting  it  to-be  asked  and  answered.  The  answer  is  not 
given,  consequently  we  can  not  say  that  the  appellant  was  thereby 
prejudiced. 

Upon  the  second  point,  we  are  clearly  of  the  opinion,  that  the 
testimony  sought  to  be  introduced  by  the  appellant  was  prop- 
erly rejected.  We  recognize  to  its  fullest  extent  the  well-settled 
rule,  that  where  a  conversation  is  detailed  by  a  witness,  the 
party,  against  whom  the  evidence  is  offered,  is  entitled  to  the 
whole  conversation  which  occurred  at  the  time.  The  evidence 
offered  here  was  not  of  other  conversations  occurring  at  the 
same,  but  about  the  same  time.  One  of  the  interrogatories  pro- 
posed is:  "  Did  you,  about  that  time,  hear  the  defendant  say  to 
yourself  and  the  other  persons  present  when  the  conversation 
you  have  narrated  occurred,  that  you  had  misunderstood  him, 
etc.  7"  The  interrogatory  is  peculiarly,  and  I  may  say,  somewhat 
adroitly  couched.  It  evidently  does  not  refer  to  the  same  con- 
versation which  the  writings  had  detailed,  but  to  another  in  the 
presence  of  the  same  persons  about  the  same  time;  but  how  near, 
is  left  entirely  to  conjecture,  in  which  the  party  attempts  to  ex- 
culpate himself,  and  rebut  the  presumption  of  malice  by  his  own 
declarations,  made  perhaps  after  he  has  been  threatened  with  a 
prosecution,  and  after  all  the  mischief  and  injury,  which  he 
could  inflict  upon  the  character  of  the  injured  party,  had  been 
sustained.  Such  a  doctrine  would  open  wide  the  door  for  the 
safe  and  speedy  ruin  of  all  private  reputation,  and  at  all  times 
afford  the  calumniator  a  safe  retreat  behind  the  rampart  erected 
by  himself 9  from  which  to  hurl  his  poisoned  and  destructive 


But  it  is  further  objected  in  this  case,  that  the  court  decided 
incorrectly  in  permitting  the  appellees  to  prove,  that  the  words 
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ohaiged  in  the  deolaration  were  published  at  a  time  anterior  to 
the  day  laid  in  the  declaration,  and  also  that  the  words  had 
been  spoken  in  more  than  two  different  conyersations.  Sorely 
in  this  there  was  no  error.  Having  once  proved  their  cause  al 
action  as  charged  in  the  declaration,  it  was  perfectly  competent 
and  proper  for  them  to  show,  in  aggravation  of  tiie  damages, 
that  the  slander  had  been  repeated  at  any  time  within  the  stat- 
ute of  limitations,  even  after  the  commencement  of  the  suit. 

It  has  been  contended  in  the  argument,  that  some  instructions 
asked  for  by  the  appellant's  counsel  were  improperly  refused; 
but  upon  examination,  it  is  found  that  exceptions  to  them,  if 
made,  have  not  been  saved  in  the  bill  of  exceptions,  and,  there- 
fore, if  they  had  been  improperly  withheld,  it  could  not  aYail 
the  parly  here. 

The  court  is  of  opinion  that  there  is  no  error  in  the  xeoord. 
The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

Wilson,  0.  J.,  and  Logkwood  and  Oatoh,  JJ.,  did  not  sit. 


Maucb  Implixd  vbom  Spxakino  or  AonoNABLS  Wobdb:  See  £ate$  r» 
AtUrolm$y  13  Am.  Dec.  496;  Oilman  ▼.  LovoeU,  24  Id.  96;  FarU  v.  Siarke^  3S 
Id.  536;  Byrhet  v.  J/onoAon,  41  Id.  212,  and  notes  to  those  oases. 

Spbajuno  or  Sau  Wobdb  afceb  Aotiok  Bbouoht,  or  of  aotionaUs 
words  having  reference  to  the  slander  complained  of,  admissible  as  eyidenoa 
€f  malice:  See  ifU20r  ▼.  iTerr,  13  Am.  Deo.  722;  if c/n<tre  ▼.  Foiifig,  39  Id.  443» 
See  also  Root  ▼.  Lowndes^  41  Id.  762.  To  this  position  the  principal  case  was 
dted  in  Stawdl  v.  Bwglt^  79  111.  528. 

BzFLANATioir  or  Slanbebous  Wobd0  Givxir  at  the  Tna,  so  aa  to  take 
•way  their  slanderous  import,  is  admissible.  Bnt  the  ezplanatioti  moat  be 
given  before  the  parties  separate:  TrabuA  ▼.  Mofys^  28  Am.  Dec.  61. 

If  PaBT  of  a  ClONVEBSATION,  DSOLABATIOK,  OB  ADMISSIOir  IB  ADMimO 

in  evidence,  the  adyerse  party  is  entitled  to  the  whole  of  it:  Hamrimm  ▼. 
Laoerty,  13  Am.  Deo.  283;  Clark  v.  Smith,  25  Id.  47;  Oardm  ▼.  PntUm,  2( 
Id.  75;  Field  v.  HUchcock,  28  Id.  288;  Mumford  y.  WUlmey.  30  Id.  60; 
AtMm  ▼.  Comanamoealth,  33  Id.  263. 

EviDXNCX  aw  BuMOB  ov  Ohabob  IB  Inadmibsiblb  in  evidenoa  to  mitigski 
the  damages:  Owen  ▼.  JlfcKean,li  HL  460,  dting  the  principal  caasii  Seaalsa 
Bemden  t.  Joknaon,  36  Am.  Deo.  564»  and  caaea  ooUeoted  in  nota. 


OASES 


SUPREME  COURT  OF  JUDICATURE 


or 
INDIANA. 


BOWBBB   V,  BUBB. 

nr  BmBADiT  ov  Tbadb  is  hot  TT.r.iflATi  baoaiuw  tbt  dnmUoa 
d  the  mtnint  is  indefinite  in  point  of  time,  if  in  other  respeots  11  be 
pnrtial  and  ressonablo,  consideration  being  (isd  to  the  nature  of  the  boa* 
and  the  condition  of  the  coontry. 
09  Proov  is  Gbitsrallt  oir  thi  Pabvt  holding  the  iflimuitlftb 


Debt.    The  opinion  states  the  facts. 
Jl  Browntee,  for  the  plaintifb. 
T.  J.  Sofn^ple^  tar  the  defendants. 

Bjr  Ooort,  Blagoobd,  J.  This  was  an  action  of  debt  faronghi 
hj  Bliss  and  others  against  Bowser  and  another.  The  smt  was 
founded  on  the  following  sealed  note:  ''One  year  after  date, 
we»  or  either  of  us,  promise  to  pay  Henxy  Bliss,  Allison, 
and  Fillis,  160  dollars,  yalue  recdyed;  provided,  the  firm  of 
Bliss,  Allison,  and  Ellis  do  not  make,  or  sell,  or  trade  any  fan- 
ning-mills  within  30  miles  of  Marion,  south  of  the  Wabash 
river.  80  July,  1840.  Jacob  0.  Bowser  (seal).  James  Stoiy 
(seal).''  The  declaration  avers  that  the  plaintiflh  have  not,  at 
any  time  since  the  making  of  said  note,  made,  sold,  or  traded 
any  &nning-mill8  within  thirty  miles  of  Marion,  south  of  the 
Wabash  river,  with  the  exception  of  f our>  the  right  to  seU  which 
four  was  especially  reserved  to  the  plaintiflh  by  a  certain  article 
cf  agreement  entered  into  by  the  plaintiflh  and  defendants  on 
ilie  same  day  with  said  note. 

The  artiola  of  agreement  referred  to  in  the  dedlaiation»  and 
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executed  by  the  plaintifib  and  defendants,  is  sabstantiallj  as 
follows:  **  Article  of  agreement  made  and  agreed  upon  this  day, 
between  Heniy  Bliss,  James  J.  Allison,  and  John  W.  Ellis,  of 
the  one  part,  and  Jacob  C.  Bowser  and  James  Story  of  the  other 
part.  The  party  of  the  first  part  bargain  and  sell  their  right  of 
making,  selling,  and  trading  fanning-mills  south  of  the  Wabash 
river,  within  thirty  miles  of  Marion,  in  Grant  county.  And 
whereas  the  party  of  the  second  part  have  given  their  obligation 
to  the  party  of  tiie  first  part  for  one  hundred  and  fifty  dollars, 
payable  one  year  from  this  date,  provided  said  party  of  the  first 
part  comply  with  the  agreement  after  this  date,  with  exception 
of  four  now  on  hand.  If  the  parly  of  the  first  part  do  make  or 
sell  any  within  the  distance  above  mentioned,  the  obligation 
for  one  hundred  and  fifty  dollars  shall  be  void  and  of  no  effect. 
The  party  of  the  first  part  hold  themselves  liable  for  twenfy 
dollars  for  every  f anning-mill  they  may  sell  or  trade  within  the 
bounds  above  mentioned,  to  the  party  of  the  second  part. 
Dated  the  80th  of  July,  1840." 

The  defendants  pleaded  as  follows:  1.  Nil  debet.  2.  The 
plaintiffiEi  did  sell  and  trade  divers  fanning-mills  within  thirty 
miles  of  Marion,  south  of  the  Wabash  river,  to  divers  persons. 
8.  The  plaintiffs  did  sell  five  fanning-mills  within  thirty  milea 
of  Marion,  south  of  the  Wabash  river.  4.  There  is  no  such  ar- 
ticle of  agreement  as  mentioned  in  the  declaration.  General 
demurrer  to  the  second  plea,  and  the  demurrer  correctly  sus- 
tained. Eeplication  in  denial  of  the  third  plea.  The  fourth 
plea,  not  being  sworn  to,  was  correctly  set  aside  on  motion  of 
the  plaintiffs.  On  the  trial  of  the  issue  on  the  third  plea,  the 
plaintiffs  gave  in  evidence  the  writing  obligatory  and  the  article 
of  agreement  above  described,  and  proved  that  they  were  part- 
ners. It  also  appeared  that  the  defendants  were  partners. 
There  was  no  other  evidence.  The  court  instructed  the  jury» 
that  it  lay  on  the  defendants  to  prove,  that  the  plaintiffs  had 
sold  more  than  four  fanning-mills  south  of  the  Wabash  river, 
within  thirty  miles  of  Marion.  The  defendants  excepted  to  this 
instruction.  Verdict  for  the  plaintiffs.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  first  error  assigned  is,  that  the  contract  was  illegal  as 
being  in  restraint  of  trade.  But  this  objection  is  unfounded. 
There  is  this  distinction  on  the  subject:  Where  the  contract  is 
for  the  general  restraint  of  any  business,  it  is  illegal;  but  it  is 
otherwise,  if  the  restraint  be  partial  and  reasonable:  Michel  v. 
BeynoldSf  1  P.  Wms.   181,  the  leading  case  on  the  subject. 
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There  must  also  be  a  yaloable  consideratioii  for  ihe  contract; 
Bach  a  consideration  as  is  necessary  in  other  contracts:  JBiic?^ 
cock  y.  Coker,  6  Ad.  &  El.  438.  In  the  case  before  us,  the  re- 
striction, as  it  regards  the  space,  is  not  unreasonable,  consider- 
ing the  nature  of  the  business  and  the  newness  of  the  country. 
The  circumstance  that  the  restraint  is  indefinite  in  point  of  time, 
does  not  invalidate  the  contract.  This  objection — ^the  want  of 
limit  as  to  time — has  been  recently  very  fully  discussed  in  the 
English  courts.  In  the  king's  bench,  the  objection  was  sus- 
tained; but  the  decision  was  reversed  in  the  exchequer  chamber. 
In  the  last-named  court,  Tindal,  0.  J.,  said,  that  in  many  of 
ihe  cases  cited,  the  restriction  had  been  held  good,  though  it 
continued  for  the  life  of  the  party  restrained.  On  the  other 
hand,  no  case  had  been  referred  to,  where  the  contrary  doctrine 
bad  been  laid  down.  He  cited  the  cases  of  Bunn  y.  &uy,  4 
East,  190;  Chesman  y.  Nainby,  2  Stra.  789;  and  Wichena  ▼. 
Eoan8j  8  You.  &  Jer.  818,  to  support  the  position,  that  the 
agreement  was  not  void  merely  on  the  ground  that  the  restric- 
tion was  indefinite  as  to  duration,  the  same  being  in  other  re- 
spects a  reasonable  restriction:  Hitchcock  y.  Ooker,  above  cited. 

It  is  also  assigned  for  error,  that  the  instruction  to  the  jury 
is  contrary  to  law.  It  appears  to  us  that  the  instruction  is  un- 
exceptionable. The  note  and  the  article  of  agreement  having 
been  made  at  the  same  time,  formed  one  contract;  and  the  ques- 
tion, so  far  as  the  instruction  is  concerned,  was,  whether  the 
plaintiffs  had  afterwards  sold  more  than  four  mills  within  the 
space  described  in  the  agreement  ?  The  affirmative  of  that  ques- 
tion was  with  the  defendants,  and  the  burden  of  proof,  there- 
fore, according  to  the  general  rule  in  such  cases,  was  upon  them. 
Ei  incumbit  probatioqui  dicit,  non  qui  negat:  1  Stark.  Ev.  418. 
It  was  scarcely  possible  for  the  plaintiffs  to  prove  the  nega- 
tive of  the  issue,  viz.,  that  they  had  not  sold  the  mills,  which 
they  were  not  to  sell;  but  if  they  had  sold  them,  the  sale  might 
be  ascertained  and  proved  by  the  defendants.  The  negative, 
when  it  involves  a  criminal  omission  by  the  party,  must  be 
proved:  WiUiama  v.  The  East  India  Company^  8  East,  192;  but 
that  is  an  exception  to  the  rule,  and  does  not  affect  this  case. 

Taking  the  note  and  article  of  agreement  together,  the  evi- 
dent meaning  of  the  contract  is,  that  the  plaintiffs  were  to  have 
the  money  for  which  the  note  was  given,  unless  they  should  sell 
more  thui  four  mills  within  the  space  specified.  And  there 
being  no  evidence  that  the  plaintiffi9  had  made  such  sale,  they 
must  be  entitled  to  recover. 
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The  jadgment  is  affiimed,  with  five  per  cent,  damagee  and 

OOBtS.  

OoimuiOTB  ZK  RB8TRAIHT  ov  Trade,  whxv  Ikyalid:  See  this  genenl 
•abject  diaooMed  in  the  note  to  Piie  ▼.  Thonuu,  7  Am.  Deo.  741.  Contnusli 
in  general  restraint  of  trade  are  Toid  on  the  ground  of  pnblio  policy;  bat 
where  the  reetraint  is  limited  bm  to  the  locality  in  which  it  afaall  opemiOt  >nd  !■ 
otherwise  reasonable,  the  contract  will  be  upheld:  Pierce  ▼.  Aifler,  6  Id.  1Q2| 
€hrundy  v.  Edwards,  23  Id.  409;  Palmer  ▼.  StMine^  15  Id.  204;  Alffer  r. 
Thaeher,  31  Id.  119,  and  note. 

The  prinoipal  case  la  oitbd  in  Cook  ▼.  Johnson,  47  Conn.  173»  to  the 
«ffect  that  the  mere  fact  that  the  duration  of  the  restriction  as  to  time  is  in- 
definite, will  not  of  itself  avoid  the  contract  if  it  is  limited  as  to  place,  and  u 
ffsasonable  and  proper  in  other  respects;  and  in  Linn  v.  SigAee^  67  HL  81,  to 
the  effect  that  the  reasonableness  of  the  restriction  is  a  question  for  the  ooarl 
to  determine. 


MoEnraET  V.  Habieb. 

[T  Blaokvoid*  880.] 

AmirDMBiiT  ov  Declaration,  Made  dusino  Trial,  whioh  doei  not  allMi 
the  merits,  or  prejudice  the  defendant,  is  no  ground  for  a  oootinnaDesu 

PltoMiasoBT  Note,  ik  Which  Payee  is  Refebubd  to  bt  DBBaazpnoVf 
may  be  sued  on  by  him  in  his  individual  name. 

Abeumfsit.    The  opinion  states  the  &ots. 

A.  Davison^  for  the  appellant. 

J,  Ryman,  for  the  appellee. 

By  Court,  Blaoefobd,  J.  Assumpsit  brought  by  Joseph  Hfuv 
ter  on  a  promiesoiy  note.  The  declaration  alleges  that  the  de- 
fendant made  his  promissory  note,  commonly  called  a  due  bill, 
by  which  he  acknowledged  himself  indebted  to  the  plaintiff,  by 
the  name  and  description  of  ''  The  estate  of  Thomas  Eager,  de- 
ceased/' the  plaintiff  being  the  administrator  of  said  estate,  in 
the  sum  of,  etc. ;  and  then  and  there  delivered  the  same  to  the 
plaintiff;  by  means  whereof,  etc.  Plea,  rum  assumpsU.  The 
declaration,  as  originally  filed,  contained  the  name  of  Thomas 
Edgar,  and  not  that  of  Thomas  Eager.  After  issue  joined,  and 
before  the  trial,  the  plaintiff,  by  leave  of  the  court,  amended 
the  declaration  by  inserting  the  name  of  Thomas  Eager  instead  of 
that  of  Thomas  Edgar.  In  consequence  of  that  amendment,  the 
defendant  moved  for  a  continuance  of  the  cause;  but  the  mo- 
tion was  overruled.  On  the  trial,  the  plaintiff  offered  in  evi- 
dence the  following  writing:  **  $136.50.  For  value  received, 
doe  to  the  estate  of  Thomas  Eager,  deceased,  one  hundred  and 
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ihirty-fiix  dollars  and  fifiy  cents;  as  witness  my  hand,  tenth  oi 
July,  1838.  W.  A.  McEinney."  The  evidence  was  objected  to, 
bat  was  admitted.  The  canse  was  submitted  to  the  court,  and 
judgment  rendered  for  the  plaintiff. 

There  was  no  error  in  refosing  the  continuance.  The  amend- 
ment did  not  affect  the  merits  of  the  cause,  nor  could  it  have 
prejudiced  the  defendant  in  his  defense.  Such  an  amendment, 
made  during  the  trial,  would  not  have  been  a  cause  of  continu- 
ance: B.  S.  1843,  p.  715;  nor  ought  it  to  be  so,  when  made  at 
an  earlier  period. 

It  is  contended  that  the  due  bill  offered  in  evidence  was  inad- 
missible, but  we  think  otherwise.  The  instrument  is  an  acknowl- 
edgment on  its  face  by  the  defendant,  that  a  certain  sum  was  due 
from  him  to  '*  the  estate  of  Thomas  Eager,  deceased;"  and  the 
declaration  alleges  that  the  defendant,  by  the  writing,  acknowl- 
edged hiiufiftlf  indebted  to  the  plaintiff,  by  the  name  and  de- 
scription of  ''the  estate  of  Thomas  Eager,  deceased,''  the 
plaintiff  being  the  administrator  of  said  estate,  in  the  sum  of, 
etc.  That  allegation  amoimts  to  an  averment,  that  the  defend- 
ant made  the  due  bill  to  the  plaintiff  by  the  name  mentioned  in  it. 
The  instrument  offered  in  evidence  agreed  with  its  description 
in  the  declaration,  and  was  admissible.  The  plaintiff,  however, 
could  not  recover  without  other  evidence  besides  the  due  bill. 
It  was  necessary  for  him  to  prove  that,  by  the  words  in  the  due 
bill,  "  the  estate  of  Thomas  Eager,  deceased,"  the  plaintiff  v^as 
the  party  intended.  But  he  had  a  right  to  introduce  the  due 
bill,  previously  to  offering  any  other  evidence. 

The  declaration  is  sufficient.  The  following  is  a  similar  case: 
Debt  brought  by  "  The  New  York  African  Socieiy  for  Mutual 
Belief,"  against  Yarick  and  others.  The  declaration  stated, 
that  the  defendants,  by  their  writing  obligatory,  acknowledged 
themselves  to  be  held  and  firmly  bound  unto  the  plaintiffs,  by 
the  description  of  ''  the  standing  committee  of  the  New  York 
African  Society  for  Mutual  Belief,"  in  the  sum  of,  etc.,  to  be 
paid  to  the  plaintiffs  when,  etc.  Breach,  etc.  A  demurrer  to 
this  declaration  was  oveiruled:  The  New  York  Af,  Soc.for  M, 
B.  V.  Variek  eial,,  13  Johns.  38.  See  also  Leaphardi  v.  Sloan,  6 
Blackf.  278. 

The  judgment  is  affirmed,  with  four  per  cent,  damages  and 
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fey  T.  Churchy  89  Id.  65.  Li  this  latter  case  it  was  held  thai  gnatiiig  a 
ccmtiniiaaoe  after  an  amendment  at  the  trial,  on  the  ground  of  sorprisai  ia 
diaoretiooary  with  the  court,  and  its  refusal  is  not  examinable  on  error. 

Pabol  Evibkkcb  is  Adbcissiblb  to  Show  who  were  intended  as  'pKy^m 
by  a  description  in  a  promissory  note:  Newport  Mechasniaf  Mfg.  Csi  ▼.  AflP^ 
hird,  34  Am.  Dec  145. 


Cox  V.  Wblm. 

[7  Blaoktobd,  410.] 

Wmi  Jounvo  with  hsb  Husband  in  EzBCtmoN  of  a  deed*  doai  nol 
convey  her  interest  in  the  premises  granted.  To  haTV  noh  effbok  hsr 
name  must  be  inserted  in  the  body  of  the  instrument. 

AssnupsiT.    The  opinion  states  the  facts. 

J,  8.  Newman,  for  the  plaintiffs. 

O.  H.  Dunn,  P.  L.  Spooler,  and  P.  A.  EaeUeman,  for  ibt 
defendant. 

By  Court,  Blaoxfobd,  J.  AssumpsU  brought  by  WeUs,  as 
assignee  of  one  James  Conwell,  against  Cox  and  Morrow,  on  a 
promissory  note.  The  note  was  dated  on  the  first  of  Deoember, 
1836,  and  was  payable  to  Conwell,  or  order,  three  years  after 
date.  Pleas:  1.  Non  assumpsU,  2.  That  the  note  was  gi^en 
in  part  oonsideration  of  lots  numbered  19  and  20,  in  the  town  of 
Laurel;  that  upon  the  execution  of  the  note,  the  payee  gave  ta 
the  defendants  his  title  bond,  the  condition  of  which  (after  reeit- 
ing  that  he  had  received  one  third  of  the  purchase  money  and  th» 
defendants'  note  for  the  residue,  payable  in  three  years)  waa» 
that  he  would  execute  to  the  defendants  a  deed  for  said  loto^ 
with  relinquishment  of  dower,  upon  payment  of  the  residue  of 
the  purchase  money;  that  the  note  sued  on  was  for  said  residue 
of  the  purchase  money;  and  that  the  payee  did  not,  on  the  firsi 
of  December,  1839,  or  at  any  time  previously,  make,  or  offer  to 
make,  to  the  defendants  a  deed  for  said  lots,  nor  at  any  time 
afterwards,  until  the  eighteenth  of  September,  1840,  wherefore 
the  consideration  of  the  note  had  failed.  Replication  to  the 
special  plea,  that  on  the  fifteenth  of  September,  1840,  the 
plaintiff  tendered  to  the  defendants  a  deed  for  said  lots,  with 
relinquishment  of  dower,  executed  by  said  James  Conwell  and 
his  wife,  which  tender  was  prior  to  the  commencement  of  thir 
suit;  wherefore  the  consideration  of  the  note  had  not  failed. 

The  defendants  craved  and  obtained  oyer  of  the  deed  men- 
tioned in  the  replication,  the  substance  of  which  deed  is  as  fol* 
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lows:  This  indenture  witnesseth,  that  the  pdrtieti  to  this  a^^^^e- 
ment  having  considered,  etc. ,  do  mutnallj  agree  as  follows,  viz. : 
James  ConweU,  the  party  of  the  first  part,  agrees,  eto. ;  and  we, 
Bobert  S.  Cox  and  Charles  W.  Morrow,  the  party  of  the  second 
part,  etc.,  have  purchased  of  the  said  party  of  the  first  part  lota 
numbered  19  and  20,  in  the  town  of  Laurel,  and  have  paid  to 
the  pariy  of  the  first  part  the  sum  of,  etc.  The  party  of  the  first 
part  hath  granted,  bourgained,  and  sold,  and  by  these  presents 
doth  grant,  bargain,  and  sell  to  the  said  i>arty  of  the  second  part, 
and  to  their  heirs  and  assigns,  the  aboTendescribed  premises, 
etc.  The  party  of  the  first  part  binds  himself,  etc.,  to  the  said 
party  of  the  second  part,  etc.,  to  defend  said  lots  against  the 
claims  of  all  persons,  etc.  In  testimony  whereof,  the  said  James 
ConweU  and  Wineford  ConweU,  his  wife,  have  hereunto  set 
their  hands  and  seals,  this  fifth  of  September,  1840.  Jamee 
ConweU  [seal].    Wineford  ConweU  [seal]. 

There  is  a  certificate  of  a  justice  of  the  peace  in  the  usual  form 
indorsed  on  the  deed,  stating  the  acknowledgment  of  the  deed 
by  the  said  ConweU  and  wife,  the  wife  being  examined  sepa- 
lately,  etc.  Oyer  as  aforesaid  of  the  deed  having  been  obtained 
by  the  defendants,  they  demurred  generaUy  to  the  replication; 
but  the  demurrer  was  overruled.  The  cause  was  submitted  to 
the  court  on  the  general  issue,  and  judgment  rendered  for  the 
plaintiff.  On  the  trial,  the  plaintiff  proved  the  execution  of  the 
note  and  of  ConweU's  title  bond.  He  also  proved  that  on  the 
fifteenth  of  September,  1840,  he  tendered  to  the  defendants  a 
deed  for  the  lots  aforesaid,  the  substance  of  which  deed  we  have 
already  stated,  oyer  of  it  having  been  given  to  the  defendants. 
The  deed  was  objected  to  by  the  defendants,  but  the  objection 
was  overruled. 

The  repUcation  to  the  special  plea  is  bad,  because,  as  we  shaU 
presently  show,  the  deed  aUeged  to  have  been  tendered  is  insuf- 
ficient. The  special  plea  is  also  bad:  Gox  et  al.  v.  Edeard,  de- 
cided at  this  term,  7  Blackf .  408.  The  deed  offered  in  evidence 
by  the  plaintiff,  and  shown  on  oyer,  does  not  convey  the  interest 
of  ConweU's  wife  in  the  premises;  her  name  not  being  inserted 
jn  the  body  of  the  deed:  CaUin  v.  Ware,  9  Mass.  209  [6  Am. 
Deo.  66] ;  Lufkin  v.  CurHSj  13  Id.  223.  The  conveyance  ten- 
dered, therefore,  was  not  such  a  one  as  the  defendants  were  en- 
titled to,  under  their  contract  with  ConweU. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  ete. 

Will's  SiOBiNO  AND  SxAUNO  A  Djekd  IS  iNsuvncBRT  to  ooiiTey  hercttatt 
udeH  the  ii  named  in  the  deed  aa  a  party  to  the  oonveyanoa:  Bruee  v.  Wood, 


100  PowEBS  V.  Davenport.  [Indiaiuii 

85  Am.  Deo.  880;  Paifne  v.  Pwrher^  25  Id.  221»  Mid  note,  in  which  the  ooo> 
fliotiiigouMiipon  this  rabjeot  are  atatad  and  examined.  Aa  to  the  reqnintei 
of  the  aoknawledgment of  a  married  woman's  deed,  see  tbeoaaea  in  tfaisi 
dted  in  the  note  to  Oarr  ▼.  WUIkHm^  86  Id.  87. 


PoWEBS  V.  DaVENPOBI. 

[7  Blaoxvobd,  487.] 

Vwi^Msm  FBUKnr  who  Unbxbtakbs,  iob  Hibb,  to  Cabbt  axd  Dbuvbb 
goods  safely,  sabjeots  himself  to  the  liability  of  a  common  oaiiier. 

Qvs  Who  Undsbtakss  to  Cabbt  Goods  Savilt  between  two  ghrwi 
plaoea,  is  bound  to  porsne  the  asoal  and  customary  roate,  and  is  liable 
for  all  loss  sustained  in  consequence  of  an  nnneoeanry  deviation  from  VL 

Absumput.    The  opinion  states  the  facts. 

H.  8.  Lane  and  S.  O.  WUlson,  for  the  plaintiff. 

B,  C.  Oregory^  for  the  defendant. 

By  Court,  Dxwbt,  J.  AssumpeU  by  Powers  against  Davenport 
before  a  justice  of  the  peace,  and  appealed  to  the  dronit  ooort 
The  action,  so  far  as  its  cause  need  be  stated,  is  founded  on  the 
following  instrument  signed  by  the  defendant:  **  Cindnn.,  17th 
June,  1839.  Beceived  of  J.  P.  Powers  in  good  order  and  con- 
dition four  packages  of  merchandise  (describing  them),  which 
I  promise  to  deliver  in  like  good  order  and  condition  to  J.  W. 
Powers,  Crawfordsville,  la.,  at  the  rate  of  two  dollars  per  hun- 
dred pounds."  Plea,  the  general  issue;  verdict  for  the  defend- 
ant; motion  for  a  new  trial  overruled;  and  judgment  on  the 
verdict.  On  the  trial,  the  plaintiff  gave  in  evidence  the  above- 
stated  written  undertaking  of  the  defendant.  He  also  proved 
that  the  defendant  carried  the  goods  in  his  wagon;  that,  before 
he  reached  Crawfordsville,  he  left  the  direct  and  principal  road 
from  Cincinnati  to  that  place,  taking  a  more  circuitous  route, 
which  led  past  his  own  dwelling,  and  thereby  increased  the  dis- 
tance about  one  mile;  that,  after  the  defendant  so  deviated  from 
the  usual  route,  he  drove  on  to  a  bridge  which  gave  way,  therein 
upsetting  the  wagon  and  throwing  the  goods  into  tiie  water, 
whereby  they  were  injured  to  the  amount  of  more  than  sixi;y 
dollars.  It  also  appeared  in  evidence,  that  the  bridge  was  con- 
sidered safe  before  the  accident;  that  the  road  taken  by  the  de- 
fendant was  preferred  by  some  to  the  more  direct  and  more 
generallj  traveled  way  to  Crawfordsville;  that  ''movers"  had 
been  known  sometimes  to  take  it,  but  wagoners  in  canying  from 
Cincinnati  to  Crawfordsville  never  used  it;  that  the  defendant 
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yna  a  farmery  makixig  farming  his  principal  busineBS,  but  fre- 
quently carrying  for  hire.  The  question,  whether  the  evidence 
diowed  the  defendant  to  be  a  common  carrier,  was  made  in  the 
court  below.  But  as  the  defendant  is  not  sued  on  the  general 
liabiliiy  arising  from  that  capacity,  but  on  a  special  undertakings 
we  consider  the  question  immaterial,  and  shall  no  further  no* 
tice  it. 

The  real  inquiry  is,  whether  the  evidence  justifies  the  verdict. 
A  common  carrier  is  responsible  for  all  losses  and  injuries  of 
goods  committed  to  bis  c&i^,:cxcept  those  caused  by  the  acts  of 
Gk)d  (including  inevitabk*.  accidiiii&jjand'fcy  th^  public  epemy; 
and  a  private  person,  by  undertaking  *foif  h!^  to  cairj  and  dib- 
liver  goods  safely,  subjects  himself  to  the  same  ^bilify:  '2 
8tark«  Ev.  283;  Coggs  v.  Bernard,  2  Ld.  Baym.  909;  Bdbin9on 
V.  Durvnuyre,  2  Bos.  &  Pul.  416.  The  promise  of  the  defendant 
in  this  cause  was  that  he  would  deliver  goods,  which  he  re- 
ceived at  Cincinnati  in  good  condition,  at  Orawfordsville,  in 
like  condition.  He  failed  to  do  so;  the  goods  were  damaged  in 
the  carriage.  He  is,  therefore,  responsible  to  the  owner  of 
them,  unless  he  stands  excused  on  the  score  of  inevitable  acci- 
dent. So  far  from  this  being  the  case,  the  accident  happened 
in  consequence  of  his  own  improper  conduct.  It  would  have 
been  avoided,  had  he  continued  on  the  most  direct  and  cus- 
tomary route  from  Cincinnati  to  Crawfordsville.  The  personal 
motive— -a  desire  to  go  to  his  own  house,  which  probably  in* 
duced  him  to  deviate— was  not  a  legal  excuse  for  his  doing  so. 
His  liability  can  not  be  distinguished  from  that  of  any  other  per- 
son, who  had  done  the  same  thing  without  the  same  motive.  It 
has  been  held  that  a  carrier  by  water,  whether  he  navigate  a  gen- 
eral ship,  or  one  hired  especially  for  the  occasion,  is  bound  to  keep 
in  the  usual  course  of  navigation;  and  that  if  he  deviate  unnec- 
essarily, and  a  loss  happen  in  consequence  thereof,  he  is  liable: 
Davis  V.  Cfarrettj  6  Bing.  716.  This  principle  jis  equally  applica- 
ble to  a  carrier  by  land,  whether  he  act  in  a  public  capacity,  or 
under  a  special  undertaking.  The  defendant,  having  under- 
taken for  hire  to  transxK>rt  goods  safely  from  Cincinnati  to 
Crawfordsville,  was  bound  to  pursue  the  usual  and  customary 
route;  and  he  is  liable  for  all  loss  sustained  in  consequence  of 
his  unnecessaiy  deviation  from  it. 

The  facts  in  this  case  are  plain  and  simple.  There  was  no 
dashing  of  testimony.  There  was  no  confiicting  evidence  for 
the  jury  to  weigh.  The  question  to  be  determined  is  one  purely 
of  legal  liability;  and  we  think  the  jury  came  to  a  conclusion 
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^vhich  the  law  arisiiig  from  the  facts  did  not  wanaat;  and  thai 
-  the  motion  for  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  ete. 


C0MM09  Carrteiw,  Who  Liabub  as:  See  the  prior  oaaet  in  this  aeries  ool- 
^leeted  in  note  to  Oroabif  ▼.  FUeh^  31  Am.  Deo.  751;  MeClmre  t.  Siehard§om,  3S 
Id.  105;  Gordon  v.  BtOehinmm,  37  Id.  46i;  Babeoek  y.  JJertei,  Id.  005;  iiw^ 
-v.  Strong,  40  Id.  773. 

€k>MM0N  CxRRiEa's  LiABaiTT  10a  UNKSCBasART  Dbvxatiok  from  ens- 
tomuy  route:  Crosby  v.  FUeh,  31  Am.  Deo.  751. 

Thb  principal  CASS  IS  ciTXD  in  Am,  If»r.  Union  Est,  Co,  ▼.  PUOifp^^  29 
Hioh.  522,  to  the  effect  that-  on*)  Who  carfiee-i^dodB,  whether  ae  a  oommon 
esrrier  or  «ot^  it  ^kSi^  for  neglif^bnoe'  to  an  «itent  equal  to  ordinary  ballooi 
^Yiij^fvdAlkkCcMvmU  '^.' Southern  Ex.  Co,,  1  Ftipp.  87,  to  the  diMt  tiisft 
tdiero  kVtm  la  attribataUe  to  the  ooDonrrent  n^|^ig6noo  of  Hm  osiriar,  and 
to  an  act  of  God,  the  fonner  la  liahle. 


Johnson  t;.  MoLanb. 

(T  Blaokvobd*  601.] 

FAn.UBB  OT  VsNDKB  OT  Pkrsonal  Pbopxbtt  to  Brubh  the 

a  hreach  of  a  covenant  of  warranty  within  the  tune  atipiilated  for  aoeh 

porpoae,  veeta  the  title  abeolately  in  him. 
Vemdbb  op  Pxrsonal  Propbrtt  can  not  Trxat  thb  Sals  as  Vom  oa 

account  of  the  frand  of  the  vendor,  and  atill  retain  the  conaideration. 
RiOBT  TO  Bbsoini)  A  CoKTBAOT  MUST  Bs  KTSROTBim  withiB  a  rwiaonabU 

time. 
Lmr  op  AN  ExaouTioN  is  not  Dmbtbotsd  hy  the  faihm  of  the  diariif  to 

indorae  upon  the  writ  the  date  of  ita  deUvaiy  to  him. 
LsvT  OP  AN  ExxcunoN  UPON  Onx  ARnou  Don  not  Dnnor  Hm  Imi 

thereof  upon  other  articles  equally  liable. 

Execution  lien.    The  opinion  states  the  facts. 
O,  H,  Dunn,  for  the  plaintiff. 
G.  H,  Test,  for  the  defendant. 

By  Court,  Dbwet,  J.  Trial  of  the  right  of  property  taken  on 
execution,  on  the  claim  of  Johnson  against  MoLane,  the  execa- 
tion  creditor.  Cause  appealed  to  the  circuit  court.  Verdict  and 
judgment  for  the  defendant. 

The  facts  are  as  follows:  McLane  recovered  a  judgment 
against  one  Swope  in  the  Decatur  circuit  court,  and,  on  the 
thirteenth  of  June,  1842,  caused  an  execution  to  be  issued 
thereon,  which  on  the  same  day  was  deliyered  to  the  sheriff, 
who  made  no  indorsement  of  the  time  of  deliyery  upon  it;  on 
the  tweniy-ninth  of  August  of  the  same  year,  the  sheriff  levied 
the  execution  on  a  mare,  a  bay  horse,  and  a  sorrel  horse,  as  the 
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ivoperiy  of  Swope — ^ihe  mare  being  f  cnmd  in  ihe  posaeasion  of 
Johnson.  About  the  first  of  Jane  aforesaid,  the  mare  was  owned 
by  Johnson,  and  the  bay  horse  by  Swope;  Johnson  and  Swope, 
then,  made  an  exchange  of  the  mare  for  the  bay  horse,  and  de- 
liyered  possession  of  the  animals  accordingly.  It  was  stipulated 
in  the  contract,  that  Johnson  should  have  the  privilege  of  ro- 
tnzning  the  horse  within  three  or  four  days,  if,  on  trial,  it  was 
found  he  would  not  work  well.  A  defect  in  one  of  the  eyes  of 
the  horse  was  pointed  out,  and  Swope  declared  that  he  was  in 
other  respects  sound.  There  was  eyidence  tending  to  show  that 
the  horse  was  a  ridgling;  that  Swope  knew  the  fact,  and  did 
not  disclose  it  to  Johnson.  After  the  expiration  of  the  time 
limited  for  the  return  of  the  horse,  Johnson  declared  that  he 
worked  well,  and  that  it  was  his  intention  to  keep  him.  There 
was  other  evidence  tending  to  show  that  the  horse  worked  well, 
but  that  he  was  troublesome  when  harnessed  with  a  mare,  was 
vicious  to  other  horses,  and  had  to  be  kept  by  himself.  About 
two  month  after  the  contract,  and  before  the  levy  of  the  execu- 
tion, Johnson  demanded  of  Swope  that  he  should  take  back  the 
horse  and  rescind  the  contract,  alleging  as  the  cause  of  the  de- 
mand the  before*stated  situation  of  the  horse;  at  this  time  the 
horse  was  worked  to  a  low  condition  of  flesh.  The  parties  made 
a  new  contract  by  which  Johnson  received  back  the  mare,  and 
Swope  the  horse,  and  he  received  also  with  him  fifteen  hundred 
pounds  of  hay.  Subsequentty  to  this  transaction,  but  before 
the  levy,  Swope  exchanged  this  horse  for  a  sorrel  horse,  with  a 
third  person.  The  sheriff  seized  all  three  of  the  animals,  as  before 
stated,  on  the  execution  as  the  properly  of  Swope;  and  Johnson 
filed  his  claim  for  the  mare,  which  is  the  property  in  dispute. 
Johnson  and  Swope  were  residents  of  the  same  village. 

The  court  charged  the  jury:  1.  That  by  the  failure  of  John- 
son to  return  the  bay  horse  within  the  period  stipulated  by  the 
contract,  the  mare  became  the  absolute  property  of  Swope,  was 
bound  by  the  lien  arising  from  the  delivery  of  the  execution  to 
the  sheriff,  though  the  time  of  delivery  was  not  indorsed  on  the 
writ,  and  was  rightfully  held  by  the  levy;  2.  That  if  in  the  first 
contract  of  exchange,  Swope  made  a  false  warranty  of  the  horse, 
or  misrepresented  his  qualities,  neither  of  those  circumstances 
would  affect  the  right  of  the  execution  creditor  to  hold  the  mare 
on  the  execution.  And  the  court  refused  to  instruct  the  jury: 
1.  That  if  Swope,  at  the  time  of  the  first  contract,  made  false 
and  fraudulent  representations  in  regard  to  the  soundness  and 
qualities  of  the  horse,  no  property  in  the  mare  vested  in  him; 
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and  that  if  Johnson  got  her  back  before  the  levj,  she  was  not 
eabjeot  to  the  execution;  2.  That  the  seizure  of  the  bayhoiBe  on 
the  execution  was  a  relinquishment  of  the  lien  on  the  nuune. 
Three  questions  are  presented  by  the  facts  of  this  cause,  the 
solution  of  which  will  test  the  correctness  of  the  decimons  of 
the  court  in  reference  to  the  instructions:  Was  the  mare  the 
properly  of  Swope,  the  execution  debtor,  at  the  time  the  writ 
was  deliyered  to  the  sheriff?  Was  the  deliyeiy  of  the  writ  a 
lien  upon  that  property?  And  if  so,  did  the  seizure  of  the  bay 
horse  on  the  execution  discharge  the  lien? 

As  to  the  first  question:  If  the  contract  of  exchange  between 
Johnson  and  Swope  be  viewed  independently  of  a  warranty 
which  was  broken,  and  of  any  question  of  fraud,  there  can  be 
no  doubt  that  the  ownership  of  the  mare  was  rested  uncondi- 
tionally in  Swope,  and  of  the  horse  in  Johnson,  by  the  fiiilure 
of  the  latter  to  return  the  horse  within  the  stipulated  period. 
By  such  fiulure  the  contract  became  absolute,  and  effected  a 
complete  change  of  properly  in  the  two  animals.    The  right  of 
Johnson,  under  the  contract,  to  return  the  horse  ceased  on  the 
third  or  fourth  day  of  June.     Swope,  of  course,  was  the  owner 
of  the  mare  on  the  thirteenth  of  that  month,  the  day  on  which 
the  execution  was  delivered  to  the  sheriff.    But  even  if  there 
was  a  bona  fide  but  broken  warranty  in  respect  of  the  horse  by 
Swope,  that  alone  could  not  change  the  result.    It  did  not  an* 
nul  the  contract  of  exchange,  and  divest  Swope  of  the  owner- 
ship  of  the  mare;  she  still  remained  his,  as  the  horse  belonged 
to  Johnson:  Weston  v.  Downes^  1  Doug.  23;  Power  v.  WeQ»^ 
Oowp.  818;  Payne  v.  TTTiafe,  7  East,  274;  Emanwd  v.  Dane,  8 
Camp.  299;  Street  v.  Blay^  2  Bam.  k  Adol.  466;  Oomperta  t« 
Denton,  1  Cromp.  &  M.  207.     If  the  contract  be  viewed  as 
fraudulent  on  the  part  of  Swope,  in  consequence  of  willfully 
faiae  representations  made  by  him,  a  question  of  more  diffiouligr 
presents  itself.    There  are  many  cases,  certainly,  in  which  it  has 
been  held,  that  a  vendee  acquired  no  properly  in  goods  ob- 
tained under  a  pretense  of  a  purchase  brought  about  by  his  own 
fraud.    But  we  know  of  no  decision  in  which  the  vendor  has 
been  viewed  as  not  having  parted  with  the  ownership  of  goods, 
while  he  willingly  held  in  his  own  hands  a  valuable  consider- 
ation received  for  them.     On  the  contrary,  we  conceive  the  law 
to  be  that  such  a  vendor  is  not  at  liberty  to  treat  the  sale  as  a 
nullity  on  account  of  the  fraud  of  the  vendee:  Burton  v.  Stewart, 
8  Wend.  236  [20  Am.  Dec.  692].    The  exchange  of  horses  be- 
tween Johnson  and  Swope  was  made  about  the  first  of  June* 
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H  JolmBon  had  tbe  right  to  xeicim  the  horse  and  rescind  ihe 
contract,  in  consequence  of  the  fraud  of  Swope  (with  regard  to 
which  we  give  no  opinion),  he  was  bound  to  do  it  within  a  rea- 
sonable time:  Chit,  on  Con.  673.  But  he  kept  the  horse  and 
worked  him  nearly  two  months  without  complaint,  and  without 
any  attempt  to  return  him,  though  he  had  daily  opportunities 
of  doing  so  had  he  desired  it.  It  is  not  shown  in  excuse  of  this 
dehiy,  that  he  did  not  sooner  discoyer  the  objection  to  the  horse; 
and  from  the  nature  of  the  objection,  it  is  probable  he  must 
have  known  it  in  a  very  short  time.  We  think,  therefore,  if  the 
eight  to  rescind  the  contract  ever  existed  it  was  forfeited  by  de- 
lay. The  mare  was  the  property  of  Swope  on  the  thirteenth  of 
June,  when  the  sherijff  receiTed  the  execution  on  which  she  was 
taken.  It  is  true  that,  prior  to  the  levy,  Johnson  had  become 
the  owner  of  her  by  his  second  contract  with  Swope;  but  he 
look  her  subject  to  the  lien  of  the  execution  if  a  Uen  existed: 
MbOaU  V.  I\revor  ei  al.,  4  Blackf.  496. 

IMd  the  lien  exist?  It  is  contended  that  it  did  not,  because 
the  sheriff  did  not  indorse  the  time  at  which  he  received  the  ex- 
ecution upon  it;  that  being,  as  is  alleged,  the  only  legal  evidence 
of  the  date  of  the  deliveiy  of  the  writ  to  tbe  officer.  The  stat- 
ute which  governs  this  point  provides,  that  no  writ  of  execution 
ahall  bind  the  goods  of  the  execution  debtor,  until  the  writ  shall 
be  delivered  to  the  officer;  whose  duty  it  shall  be  to  indorse  upon 
it  the  day  of  the  month,  and  the  year,  on  which  he  received  it; 
B.  S.  1888,  p.  818.  This  provision  is  contained  in  the  statute 
■f  frauds  and  perjuries,  which  renders  the  objection  to  the  lien 
on  account  of  the  absence  of  the  indorsement  on  the  writ  plau- 
sible; but  we  do  not  think  it  can  prevail.  The  lien  was  created 
for  the  benefit  of  the  execution  creditor;  and  we  can  not  bring 
ooxselves  to  believe,  that  it  was  the  design  of  the  legislature  to 
deprive  him  of  it  without  any  fault  of  his  own,  and  by  the  mere 
neglect  of  a  ministerial  officer  over  whose  conduct  he  has  no  con- 
trol. We  conceive  the  object  of  directing  the  indorsement  to 
be  made  was  to  facilitate  proof,  and  to  prevent  confusion  among 
different  executions.  It  is  by  the  terms  of  the  statute,  the  de- 
fivery  of  the  execution,  and  not  the  memorandum  of  the  time 
of  deHvexy,  which  creates  the  lien.  The  creditor  can  choose  his 
own  time  for  placing  the  execution  in  the  hands  of  the  officer, 
but  he  can  not  make  tbe  indorsement.  We  do  not,  therefore, 
believe  that  the  latter  is  essential  to  the  validity  of  the  lien. 

As  to  the  third  question — ^whether  the  seizure  of  the  horse 
upon  the  execution  waived  the  lien  on  the  property  in  dispute— 
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it  appears  to  us  there  is  not  the  slightest  room  to  doubt.  It  ivai 
no  'waiyer.  The  horse  was  or  was  not  subject  to  the  ezeciitio&. 
If  he  was  subject  to  it,  surely  taking  him  did  not  relinquish  the 
lien  upon  other  property  equally  liable;  and  if  he  was  not  sub- 
|ect  to  it,  the  owner  has  his  remedy  against  the  officer.  That  is 
a  question  which  does  not  concern  the  present  plaintiffl 
The  judgment  is  affirmed  with  costs. 

VXUDKB  GAV  NOT  BbTAIN  THE  PbOPKBTT  AKI>  TbXAT  THB  SaLS  AS  VoOn 

Comter  ▼.  ffenderaon^  8  Am.  Bao.  103;  Burton  ▼.  Stewart^  20  Id.  002;  Voar* 
tot  V.  Sksr'  88  Id.  588,  and  note. 


Pabks  v.  HAZLEsmoa. 

(7  BLAflDOaD»  OS.] 

fiioxATUBB  OT  TBB  OsuooB  IB  NOT  EsBiNTiAL  to  the  validiiy  of  ao  app«il 
bond  duly  sealed  by  him. 

Debt.    The  opinion  states  the  facts. 
€.  G.  Nave,  lot  the  plaintiff. 

By  Court,  Suuivan,  J.  This  was  an  action  of  debt  on  an  ap- 
peal bond.  The  plaintiff  declared  against  Hasderigg,  Kiaer, 
Bussell,  and  Dugan;  for  that  the  defendants,  on,  etc.,  at,  etc., 
by  their  certain  writing  obligatory  sealed  with  their  seals,  etc., 
acknowledged  themselyes  to  be  held  and  firmly  bound,  eto. 
On  oyer,  it  appeared  that  the  aboye  defendants  were  named  in 
the  bond  as  obligors.  There  were  four  seals  affixed  to  the  bond, 
but  it  was  signed  only  by  Hazlerigg,  BusseU,  and  Dugan.  Op- 
posite to  the  fourth  seal  there  was  no  signature.  Demurrer  to 
the  declaration,  and  judgment  for  the  defendants. 

This  case  presents  the  simple  question,  whether  it  is  necessary 
to  the  validity  of  a  bond,  which  has  been  sealed  by  the  obligor, 
that  it  be  signed  by  him  also.  At  common  law,  signing  was 
not  necessary  to  the  validity  of  a  deed:  2  Bl.  Com.  305,  306; 
Cromwell  v.  Orunsden,  2  Salk.  462.  To  this  point  it  is  not 
necessary  to  multiply  authorities.  It  has  been  intimated,  that 
since  the  statute  of  frauds  and  perjuries,  signing,  as  well  as 
sealing,  is  necessary:  2  Bl.  Com.,  supra;  but  the  better  opinion 
seems  to  be,  that  the  statute  has  made  no  alteration  in  this  re* 
spect,  since  it  applies  only  to  mere  agreements,  and  not  to 
deeds:  1  Shep.  Touch.,  by  Preston,  66,  n.  24;  Hurlstone  on 
Bonds,  8.  "  Signing,"  says  Gresley,  in  his  Equity  Evidence, 
p.  121,  in  spealdng  of  the  execution  of  a  deed,  '*  is  not  ozdi* 
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fiaiilj  eesential,  bat  it  is  always  as  well  to  proya  it,  as  a  regnlar 
part  of  the  transaction.  Besides,  it  assists  the  other  parts  of  the 
proof  of  execution,  for  the  circumstance  that  the  party  has  writ- 
ten his  name  opposite  to  the  seal,  on  an  instrument  bearing  on 
its  face  a  declaration  that  it  was  sealed  by  him,  is  prima  faciB 
evidence  of  sealing  and  delivezy.''  The  common  law,  Ihere- 
f  ore,  remains  unchanged,  and  signing  was  not  essential  to  the 
Talidily  of  the  bond  declared  on  in  this  case.  If  the  plaintiff 
-can  prove  that  Eizer,  with  the  other  defendants,  sealed  the 
bond,  the  proof  will  support  the  declaration,  which  is  in  the 
tisoal  form.  The  court  erred  in  sustaining  the  demurrer. 
The  judgment  is  reversed,  with  costs.    Oauae  remanded^  etc. 


•io4:r^w: 


V.  Peabodt. 


(7  BL40S1OBIH  61S.] 
HbCBSB   lOB   TBM    FiOBBOLOSCrU    OF  ▲  MOBTOAOI    M  OST   OOKIOMI  tO   tile 

reqabemflnti  of  the  ttatate  in  f oroe  at  the  tuna  wfaan  tbe  mortgi^  wai 

CQMQUtOd. 

FoBsaLOsuBB.    The  opinion  states  the  facts. 
m  G.  Brighi,  for  the  plaintiff. 
W.  Lyle,  for  the  defendant. 

By  Court,  Blaokfobd,  J.  This  was  a  bill  in  chanceiy  filed  in 
1840  by  Peabody,  as  administrator  of  one  Soper,  against  Sheets. 
It  is  a  bill  of  foreclosure,  and  prays  a  sale  of  the  mortgaged 
premises  situate  in  Jefferson  county  in  this  state.  The  mort^ 
gage  was  executed  on  the  third  of  Januaiy,  1835,  and  was  made 
to  secure  the  payment  of  a  certain  debt  payable  four  years  after 
date  with  interest.  The  place  where  the  mortgage  was  executed 
is  not  shown.  The  parties  submitted  the  cause  to  the  circuit 
court  on  the  bill  and  exhibits.  The  court,  in  April,  1843,  de- 
creed that  the  mortgage  debt,  with  interest  and  costs,  be  paid 
within  thirfy  days,  and,  in  case  of  non-payment,  that  the  equity 
of  redemption  be  foreclosed;  that  the  premises  be  sold  at  public 
auction  to  the  highest  bidder  for  cash,  without  appraisement  or 
valuation,  first  giving  notice,  etc.;  that  the  rents  and  profits  for 
seven  years  be  first  offered  for  sale;  and  that  the  officer  proceed 
according  to  the  statute  on  the  subject,  approved  the  fourth  of 
February,  1831. 

The  only  objection  made  to  this  decree  is,  that  it  requires  the 
land  to  be  sold  without  appraisement  or  valuation.    At  the  time 
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Che  morifgage  was  exeoated,  the  statute  of  1881,  referred  to  in 
the  deaee,  was  in  force;  and  if  that  statate  governs  the  ease, 
the  decree  Ib  nnobjectionable,  no  appraisement  or  valuation  of 
the  land  being  required  by  that  statate.  But  at  the  time  the 
decree  was  rendered,  there  was  a  statate  declaring  that  no  prop- 
erly, real  or  personal,  shoold  be  sold  on  exeoation,  or  by  virtoA^ 
of  anj  other  process,  for  less  than  its  appraised  valae,  except, 
etc. :  Stat.  1848,  p.  15.  If  the  last-named  statate  is  to  goTem, 
the  decree  is  erroneous.  We  most  presame,  the  contrary  not 
appearing,  that  the  mortgage  was  executed  in  this  state.  It  has 
been  decided  by  the  supreme  court  of  the  United  States,  in  a 
case  like  the  present,  that  the  decree  as  to  a  sale  of  the  property 
must  conform  to  the  statate  in  force  when  the  mortgage  was 
executed:  BrcnKn  y.Kimme  et  al,,  1  How.  (U.  S.)  811.  This 
decision  of  the  supreme  court  of  the  United  States,  whether 
correct  or  not,  is  obligatory  on  us.  Should  we  dedde  contrary 
to  it,  our  judgment  would  of  course,  in  case  of  a  writ  of  error, 
be  reversed  by  that  court  We  decide,  therefore,  that  as  the 
decree  before  us  is  in  conformity  with  the  statute  in  force  when 
the  mortgage  was  executed,  it  must  be  affirmed.  We  have  here- 
tofore expressed  a  similar  opinion  to  the  one  now  given:  JDoi 
m  dem.  Wo^H  dl.  t.  Heaih  H  oZ.,  May  term,  184i. 
Th^  decree  is  aflhmed  with  one  per  cent,  damages  a"fl  tttwhi. 
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IOWA. 


PhujUfb  t;.  BinnnBE& 


an.] 

■easotb  AuTHOBiiDro  THs  Absionsi  of  a  KOH-HMOnAHa 

Hon,  made  before  iti  eoMtmeat,  to  bring  mdt  tiMnon  in  hii  onm 
ii  merely  a  modifiimtinn  of  tbe  remedy,  and  doee  aoi  aflM  tlie 
tial  xi^ti  of  tbe  pertieo. 

PlWMBBomr  Kon  is  Amiokuilb  aftkb  thb  Baioi  Birmi  Duii  eobjeel 
to  «U  the  eqnitiee  of  tbe  meker. 

OF  ▲  PRomaBOBT  KoTB  if4TliAiBneAi]rI>Bnihenonaflyiisltlie 


Yjbuvgb  nr  ▲  DaoLuuatxm  mm  n  Tammk  AafWAMTMom  of  by  epeelal 


nr  RMBYnro  thb  Dnoonoir  of  ▲  WnvMi  wUeh  was  imfvo^ 
mfy  takmkf  is  oared  by  mliog  tbe  mme  out. 

IDBT  ABM  VOT  RlQUIBID  TO  TAU  AlL  TBM  PaFEBS  of  tbe  OMO  wilib  IhMI 

into  tbe  oonsnltinff  room. 
▼mmiF  nr  am  Aonoir  ov  a  PnounoBT  Non^  wbieb  emhnw  Hie  prisf- 
c^el  end  intereet  tbereon,  ie  good,  nltbongb  it  eaceeede  tbe  dnmaflei 
itliimiHI  in  the  ^^Iffatifin, 

D1BT9  on  a  proxDiflflozy  note,  as  foIlcywB: 

**  Twelve  months  after  date,  I  promise  to  pay  unto  George  B. 
PhQUps  one  hundred  and  ten  dollars,  for  value  receiTed  of  him. 
'Wttneiis  my  hand  and  seal,  this  26th  day  of  Oct.,  1886. 

<<Wm.  P&zlum.'' 

This  note  was,  on  the  sixth  day  of  July,  1841,  assigned  to 
the  plaintiiF,  who  brought  suit  thereon,  and  reoorered  Terdiol 
for  one  hundred  and  forty-four  dollars  and  forty-seven  cents. 
The  defendant  took  a  bill  of  exceptions,  and  assigned,  among 
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others,  the  following  errors:  3.  In  aTerring  in  Che  declaration 
in  one  place  that  the  note  sued  on  was  for  one  hnndred  and 
forty-six  dollars,  and  in  another  that  it  was  for  one  hundred 
and  ten  dollars.  6.  In  admitting  in  eyidence  certain  deposi- 
tions which  were  improperly  taken,  although  the  same  were 
afterwards  ruled  out.  6.  That  the  jury  did  not  take  the  papers 
of  the  case  with  them  when  they  left  for  consultation.  The 
further  facts  appear  in  the  opinion. 

William  J.  A.  Bradford^  for  the  plaintiff  in  error. 

Crawford  and  Wrighi,  for  the  defendant  in  error. 

By  Court,  Mason,  0.  J.  The  first  point  made  by  the  plaintiff 
in  error  is  that  the  note  on  which  this  suit  was  brought  was  not 
assignable,  so  as  to  yest  the  legal  right  of  action  in  the  present 
plaintiff.  The  note,  although  not  negotiable  on  its  face,  is  ren- 
dered so  by  our  statute:  See  Laws  of  1839,  p.  381.  It  is,  how- 
erer,  contended  that  this  statute  would  be  inapplicable  to  a  note 
executed  like  the  one  in  the  present  instance  before  the  enact- 
ment of  the  statute. 

The  argument  is  certainly  a  sound  one,  so  far  as  all  the  sub- 
stantial interests  of  the  maker  of  the  note  are  concerned,  but  it 
does  not  apply  to  the  present  case.  The  statute  of  1839  does 
not  affect  any  substantial  right  of  the  plaintiff  in  error.  Before 
the  enactment  of  that  statute  a  note  of  the  kind  of  that  on 
which  this  suit  was  brought  would  have  been  assignable  and  vest 
in  the  assignee  all  the  right  he  now  possesses  except  that  of 
bringing  suit  in  his  own  name.  Instead  of  reading  George  B* 
Phillips,  for  the  use  of  John  Runnels,  v,  William  Phillips,  the 
title  of  the  suit  is  now  permitted  to  read:  John  Runnels  v. Will- 
iam Phillips.  This  is  all  the  effect  the  act  of  1839  has  had 
upon  this  case.  Surely  this  is  not  such  an  infringement  of  the 
rights  of  the  maker  of  the  note  as  to  exceed  the  power  of  legis- 
tion.  It  is  merely  a  modification  of  the  remedy.  The  decision 
in  the  case  of  Oriffey  v.  Payne,  Morris  (Iowa),  68,  decided  at  the 
July  term,  1840,  does  not  contradict  the  positions  above  taken, 
for  in  that  case  the  court  only  held  that  a  defense,  valid  at  the 
time  of  the  making  of  the  note,  could  not  be  cut  off  by  a  subae-, 
quent  statute.  This  is  a  very  different  thing  from  authorizing  a 
mere  change  in  the  title  of  the  suit,  leaving  all  the  parties'  rights 
unchanged.  The  position  that  a  note  is  not  assignable  after  it 
falls  due,  is  wholly  untenable.  The  purchaser  buys  at  his  perils 
it  is  true.  The  note  in  his  hands  will  be  subject  to  the  equities 
of  the  maker,  but  in  other  respects  an  assignment  after  due  is  of 


Jan.  1845.]  Hioht  v.  Ukited  States.  Ill 

the  flune  force  and  effect  ao  though  made  before  the  uote  fell 
due. 

It  is  farther  objected  that  the  action  of  debt  does  not  lie  bjr 
the  assignee  of  a  promissory  note  against  the  maker.  This  was 
formerly  the  law,  but  the  case  is  now  different,  and  every  as- 
signee may  now  not  only  sue  in  his  own  right,  but  may  also 
maintain  the  same  kind  of  action  as  the  payee  himself  might 
have  maintained:  See  R.  L.  of  1843,  p.  452.  This  provision 
merely  affecting  the  remedy,  is  applicable  to  antecedent  con* 
tracts.  The  variance  relied  upon  in  the  third  assignment  of 
errors  is  at  most  only  available  upon  special  demurrer.  The 
record  shows  the  facts  stated  in  the  fourth  assignment  of  errors 
to  be  untrue.  The  fifth  error  assigned  was  cured  by  the  act  of 
the  court  below  in  ruling  out  the  deposition  of  the  witness  whose 
testimony  was  improperly  taken. 

It  was  not  necessary  that  the  jury  should  have  had  the  **  pa- 
pers" with  them.  They  had  the  promissory  note  in  their  posses- 
sion, and  this  was  all  that  was  necessary.  The  seventh  and  last 
error  assigned  relates  to  the  form  and  substance  of  the  verdict. 
It  is  certainly  not  a  formal  verdict,  but  we  think  it  sufficient  Id 
substance.  That  in  an  action  of  debt  it  exceeds  the  mere  dam- 
ages laid  in  the  declaration,  is  no  sound  objection.  It  does  not 
exceed  the  principal  and  interest  of  the  note  sued  on,  and  there 
is  no  mistaking  the  meaning  and  intention  of  the  jury. 

Judgment  affirmed. 

• 

QsuoATioir  09  A  CovTBAor  IB  VOT  Impaibxd  by  the  piiige  ol  an  aet  of 
tlM  l^giiktare  modifying  or  changing  the  remedy:  Sommers  v.  Johnmm^  24 
Am.  Bee.  004,  end  note  citing  the  prior  cases  in  this  series;  Hepburn  Y.CurUf 
32  Id.  760,  and  note;  MeAfUlan  v.  Sprague,  35  Id.  412;  Oray  v.  Monongtihela 
Nov,  Oo.f  27  Id.  500.  The  general  subject  of  laws  impairing  the  obligation 
of  oontraete  is  disonased  in  the  note  to  Oo$hen  v.  StamngUmt  10  Id.  18L 

Asnomu  of  ▲  PBomasoBT  Nont,  atteh  M  itdsrt,  takes  the  Mune  sab» 
Jeot  to  all  eqnitiet  exiflting  in  favor  of  the  maker:  JoMt  v.  Hcardettift  82  Am» 
Dea  180;  Foot  v.  Kdehma,  40  Id.  678. 


HiGHT  V.  United  States. 

(XOBBS,  407.] 

Chms  Of  A  Prisonkb,  wmLS  on  Trial,  can  not  bi  PaxsimD  from  the 
fact  that  an  indictment  has  been  found  against  him;  bat  between  the 
time  of  the  indictment  and  the  trial,  so  far  as  the  intermediate  proceed* 
lags  aM  eoneerned,  it  fozniBhes  the  strongest  poasible  evidenoe  of  gailt. 

Ftamnnt,  uubxb  ak  Indictkint  vob  Murdsb,  can  not  be  admitted  ta 
bail  under  the  writ  of  habeoB  eorjpuBf  as  the  provisions  of  the  act  regU'- 
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htliig  tbe  nine,  so  far  aa  it  provides  for  the  hearing  d  origfatal  twitliiioiij 
oonoeming  the  detentiao,  oontempUitea  oaaea  where  no  indlotaMnt  hM 
heenfoond. 
Tmuaai  ow  cm  Pmr  Jubt,  arbb  ▲  Tbul.  is  oonolnii?eof  the  gollft  m 
fainoeenoe  of  the  pnaoner. 

OnenoBABz.    The  opiiuon  states  the  facts. 

EaU^  MOs,  OrimeSf  and  Starr,  for  the  petitionera. 

Stockton,  for  the  United  States. 

Bj  Court,  Mason,  0.  J.  After  the  plaintiffii  in  error  had  been 
indicted  for  murder  they  were  brought  before  the  district  court 
of  Des  Moines  county  by  a  "writ  of  habeas  corpus,  for  the  pur- 
pose, on  their  part,  of  being  let  to  bail.  It  was  contended  for 
them  that  although  they  had  been  indicted  for  murder,  yet  the 
eridence  against  them  before  the  grand  jury  was  of  such  an  un- 
conclusive  character,  that  they  were  entitled  to  be  discharged  on 
bail  as  a  matter  of  right,  and  it  was  claimed  to  be  the  duty  of 
the  court  to  go  into  an  original  examination  of  the  whole  matter, 
and  to  decide  according  to  the  nature  of  the  proof  then  for- 
nished.  The  court  refused  to  bail  the  prisoners,  or  even  to  look 
behind  the  indictment.  Whether  that  determination  of  the  court 
was  legal  or  proper,  is  the  question  brought  up  for  our  oonsid- 
-eration. 

The  ordinance  of  1787,  the  benefits  of  which  have  been  i&iuis 
mitted  to  us,  dedares  that  ''all  persons  shall  be  bailable,  unless 
for  capital  offenses  where  the  proof  shall  be  evident,  or  the  pre- 
«umption  great."  It  is  contended  that  an  indictment  furnishes 
no  such  proof  or  presumption.  This  is  no  new  provision,  bat 
is  in  express  terms  incorporated  into  the  constitutions  of  at  least 
one  half  of  the  states  of  the  union,  and  is  the  rule  of  action  in 
all  the  rest.  It  is  merely  declaratory  of  the  common  law  of  the 
United  States.  If  the  construction  contended  for  by  counsel  be 
<x>rrect,  it  is  a  little  remarkable  that  no  case  can  be  found  where 
A  similar  application  has  been  successfully  made.  It  is  true, 
there  have  been  cases  where  prisoners,  after  having  been  indicted 
for  murder,  have  been  admitted  to  bail,  but  not  as  a  matter  of 
tight,  nor  uxK>n  the  examination  of  original  testimony.  Thaie 
is  no  doubt  of  the  power  of  the  court  to  let  to  bail  after  indiot- 
ment  for  a  capital  offense,  but  can  the  prisoner  require  the  court 
to  disregard  the  indictment  as  furnishing  no  presumption  of 
guilt,  and  can  he  lawfully  claim  to  be  let  to  bail  as  a  matter  of 
right,  unless  evident  proof  or  great  presumption  can  be  shown 
whenever  he  sees  proper  to  have  himself  brought  up  on  a  writ 
of  habeas  corpus  t 
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Authorities  have  been  cited  tu  the  effect  that  an  indictment 
fnraifiheB  no  presomption  of  guilt.  This  proTCS  too  miioh»  else 
why  should  not  the  prisoner  be  dischaiged  altogether?  Can  a 
person  against  whom  there  is  no  presumption  of  gnilt,  be  re- 
quired to  give  bail  for  his  appearance  at  court.  The  truth  is, 
that  these  authorities,  although  good  law,  have  been  misa^ 
plied.  An  indictment  furnishes  no  presomption  of  gnilt  against 
a  prisoner  when  he  is  upon  his  trial,  but  so  far  as  it  regards  all 
intermediate  proceedings  between  the  indictment  and  trial,  it 
furnishes  the  yery  strongest  possible  presumption  of  guilt,  if  a 
grand  jury  is  the  appropriate  oigan  of  the  law  to  decide  in  the 
first  instance  upon  the  gnilt  or  innocence  of  the  accused,  and 
their  finding  of  a  true  bill  is  conclusive,  so  far  as  to  put  him 
upon  his  trial  and  to  control  all  the  intermediate  proceedings. 
It  is  HieafiinclvM  officio^  and  raises  no  further  presumption. 

The  humanity  of  our  law  requires  that  before  a  person  shall 
be  punished  as  a  criminal,  he  must  be  found  guilty  by  two  in- 
dependent juries.  The  verdict  of  the  first  raises  a  full  pre- 
sumption  of  guilt  up  to  the  time  of  his  trial  before  the  second. 
The  authorities,  so  far  as  any  can  be  found  applicable  to  the 
case,  sustain  the  views  we  have  now  taken:  See  8  Petersd.  807; 
1  Bac.  Abr.  493;  2  Am.  Oom.  L.  116.  But  our  habeas  corpus 
act  is  relied  upon  as  exercisiDg  a  peculiar  influence  over  this 
case.  The  fifteenth  section  of  that  act  declares,  that  "  The  offi- 
cer, before  whom  the  party  shall  be  brought  on  such  writ, 
shaU  immediately  after  the  return  thereof  proceed  to  examine 
into  the  facts  contained  in  such  return,  and  into  the  cause  of 
the  confinement  or  restraint  of  such  party;  whether  the  same 
shaU  have  been  upon  commitment  for  any  criminal  or  supposed 
criminal  matter  or  not."  The  twenty-second  section  further 
provides  that  **  The  pariy  brought  before  any  such  officer,  on 
the  return  of  any  writ  of  habeas  corpus^  may  deny  any  of  the 
material  facts  set  forth  in  the  return,  or  allege  any  fact  to  show 
either  that  his  imprisonment  or  detention  is  unlawful,  or  that 
he  is  entitled  to  his  dischaige,  which  allegations  or  denials  shall 
be  on  oath.  And  thereupon  such  officer  shaU  proceed  in  a  sum- 
mary way  to  hear  such  allegations  and  proof  as  may  be  produced 
in  support  of  such  imprisonment  or  detention,  or  against  the 
same,  and  to  dispose  of  such  party  as  the  justice  of  the  case 
may  require."  It  is  contended  that  these  sections  of  the  act 
change  the  ordinaxy  course  of  procedure  in  cases  like  the  pres- 
ent, that  as  the  law  does  not  except  cases  where  indictments 
have  been  found,  the  duty  of  hearing  ''the  allegations  and 
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proof"  applies  to  sucli  cases.  AdmittiBg  this  to  be  true,  the  in- 
dictment itself  furnishes  all  the  requisite  proof.  Any  oilier 
construction  would  lead  to  the  most  absurd  consequences. 

In  the  first  place,  the  officer  who  issues  the  writ  of  habeas 
carpus,  if  he  can  look  behind  the  indictment  and  go  into  original 
proof,  to  ascertain  whether  the  grand  juiy  had  sufficient  grounds 
for  their  action,  may  discharge  the  prisoner  altogether.  A  judge 
would  thus  become  an  appellate  tribunal  to  rsTerse  or  affirm  the 
decisions  of  grand  juries,  and  may  thwart  the  action  of  that 
body  altogether,  if  he  sees  proper.  Again,  if  the  finriiTig'  of  a 
grand  jury  does  not  supersede  the  necessity  of  a  re-investiga- 
tion of  the  original  evidence  by  the  judge,  much  less  would  a 
previous  examination  of  the  case  under  a  writ  of  habeas  corpuM 
issued  by  that  same  judge,  or  one  of  his  associates,  have  thia 
effect.  What  then  is  to  prevent  a  prisoner  from  having  a  new 
examination  every  day  of  his  confinement,  until  having  wearied 
out  the  witnesses  and  the  prosecutor,  or  for  some  other  cause 
there  becomes  a  failure  of  evident  proof,  or  great  presumption 
of  guilt  ?  When  that  failure  takes  place,  must  not  the  prisoner 
be  discharged,  independent  of  all  the  knowledge  which  the 
officer  has  acquired  by  former  examinations,  for  why  require  an 
examination  of  original  testimony,  unless  the  officer  is  to  be 
governed  thereby  ?  But  further  than  this,  the  sections  of  the 
law  above  quoted  do  not  except  cases  of  persons  convicted  by 
petit  juries.  The  convict  in  jail  awaiting  execution  is,  under 
our  statute,  entitled  to  his  writ  of  habeas  corpus,  and  when 
brought  before  the  judge,  if  the  proof  then  made  should  appear 
insufficient,  it  would  not  only  be  his  right,  but  his  duly,  to  dis- 
charge the  prisoner,  either  absolutely  or  on  bail,  according  to 
the  strength  of  the  evidence.  This  would  be  raising  up  a  new 
pardoning  power  wholly  unknown  to  our  laws  and  institntionB^ 
and  at  war  with  both. 

But  it  will  be  replied,  that  the  verdict  of  the  petit  jury  fur> 
nishes  that  great  presumption  of  the  prisoner's  guilt  whidi  the 
ordinance  of  1787  contemplates.  So  does  the  indictment  by  the 
grand  jury  (see  authorities  above  cited).  But  the  declaration  in 
the  ordinance  is,  that  '*  all  persons  shall  be  bailable,  unless  for 
capital  offenses,"  etc.  Is  Uie  convict  in  the  penitentiary  bail- 
able? And  yet  the  habeas  corpus  act  makes  no  exceptions  to 
his  exclusion.  The  evident  answer  to  this  last  question  is,  that 
the  object  of  the  habeas  corpus  act  is  to  prevent  arbitrary  and 
illegal  imprisonment;  to  guard  the  rights  of  the  accused  prior 
to  conviction,  but  not  to  interfere  with  his  punishment.     W# 
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go  one  step  further,  and  say  that  the  peculiar  object  of  this  writ 
is  to  guard  the  accused  up  to  the  time  his  case  is  passed  upon 
hj  a  grand  jury;  not  for  the  purpose  of  controlling,  reviewing, 
or  thwarting  the  action  of  that  body. 

We  therefore  conclude  that  the  provisions  of  our  habeas  corpuM 
act,  so  far  as  they  require  the  hearing  of  original  testimony, 
contemplate  cases  where  no  indictment  has  been  found.  The 
finding  of  the  grand  jury  is  conclusive,  so  far  as  to  control  all 
proceedings  up  to  the  time  of  trial  before  the  petit  jury;  the 
verdict  of  the  latter  is  conclusive  altogether. 

The  decision  of  the  court  below  is,  therefore,  a£Srmed. 


DiscHAiua  ON  HiaxAa  Ck>Rpn8  can  not  bb  Obtainbd  on  the  ground  thai 
the  prisoner  ii  innocent  of  the  crime  for  which  he  is  held  under  an  indictments 
People  ▼.  McLeod,  37  Am.  Dec.  328,  and  note  363.  As  to  the  extent  and 
general  natare  of  the  writ  of  habeas  corpus,  aee  the  note  to  CommonweaUh  v. 
Leely,  26  Id.  40. 

Thb  fbincipal  0A8B  18  oiTBD  in  PeoplsY.  Tinder,  19  OaL  543,  to  the  effect 
that  an  Indictment  foniiahes  a  strong  presamption  of  guilt  for  aU  porpossa 
cscept  the  trial  before  the  petit  jury. 


IbNEBs'  Bank  of  Dubuque  v.  TJkited  States, 

(XoBsn»i89.] 

FowBB  OF  Lbgislatukb  to  Rbpbal  thb  Chabtbb  of  a  public  or  private 
corporation  is  unquestionable,  where  the  right  so  to  do  is  reeerred  in  the 
charter  itself  . 

CSbasixb  or  a  Banxino  Cobpobation,  Which  PaovmBS,  "that  if  the  cor- 
poration shall  fail  to  go  into  operation,  or  shall  abuse  or  misuse  theb 
priyfleges  under  this  charter,  it  shall  be  in  the  power  of  the  legislative 
assembly,  at  any  time,  to  annul,  vacate,  and  make  void  this  charter," 
may  be  repealed  by  the  legislature,  without  any  Judicial  proceeding  or 
prior  notice  to  the  corporation. 

Quo  WABBAHTo,  filed  by  the  district  attorney  against  the  plaint* 
Ub  in  error,  to  compel  them  to  show  by  what  authority  they  ex- 
ercised corporate  rights..  To  this  the  plaintiffs  in  error  pleaded 
their  act  of  incorporation;  to  which  the  defendants  in  error  re- 
plied by  setting  forth  an  act  repealing  the  same.  To  this  a 
rejoinder  was  filed,  showing  that  such  act  was  passed  without 
any  notice  to  the  corporation,  to  which  a  demurrer  was  inter* 
posed  and  sustained.    The  further  facts  appear  in  the  opinion. 

Davis  and  Crawford,  for  the  plaintiffs  in  error. 

Chufii  and  Hempstead,  for  the  defendant  in  error. 
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Bj  CSourt,  Mabon,  0.  J.  The  validity  of  the  late  act  of  the  leg^ 
islatiTe  assembly  of  this  territoiy,  repealing  the  charter  of  the 
Miners'  Bank  of  Dubaque,  is  brought  up  now  for  adjudication. 
On  the  one  side  it  is  contended  that  all  acts  of  incorporation  of 
this  kind  may  be  rightfully  repealed  wheneyer,  in  the  opinion  of 
'the  legislature,  the  public  good  requires  it;  that  the  primary  ob- 
ject of  the  incorporation  of  a  bank  is  the  public  conyenienoe; 
that  the  furnishing  of  a  circulating  medium  to  serve  as  money, 
is  a  high  attribute  of  sovereignty;  that  if  one  legislature  has  the 
light  to  delegate  this  power,  another  may  resume  it,  and  that  a 
bank  is  only  to  be  regarded  in  the  same  light  as  a  public  officer 
of  the  govenmient,  whose  office  may  be  abolished  at  any  time, 
and  the  incumbent  discharged  by  an  act  of  the  legislature.  On 
the  other  it  is  contended  that  such  an  act  of  incorporation  is  a 
mere  private  contract,  and,  for  that  reason,  placed  beyond  tha 
jeach  of  hostile  legislation. 

The  power  of  our  legislature  being  confined  to  "  rightful  sub- 
jects of  legislation,"  and  the  bill  of  rights  contained  in  the  ordi- 
nance of  1787  having  declared  that  the  legislature  ought  not  to 
interfere  with  private  contracts  previously  formed  in  good  faiths 
such  contracts  are  just  as  sacred  here,  as  they  are  under  the 
federal  constitution  within  the  states.  The  principle  is  well  set- 
tled in  the  states  that  a  public  corporation  is  always  under  the 
control  of  the  legislature,  but  a  private  corporation,  or  private 
grant,  is  protected  from  legislative  encroachment.  A  public 
corporation  is  one  created  for  public  purposes,  though  private 
rights  and  interests  are  often  therein  deeply  involved.  The 
charter  of  a  town  or  city  is  none  the  less  subject  to  the  legisla- 
tive will  from  the  fact  that  a  change  therein,  or  an  absolute  re- 
peal thereof,  will  injuriously  affect  the  individual  interests  of  the 
corporators.  If,  therefore,  the  primary  object  in  the  incorpora- 
tion of  a  bank  is  the  promotion  of  the  public  welfare,  it  is  a 
public  corporation,  and  under  the  entire  control  of  the  public 
will,  as  expressed  through  the  legislature.  But,  if  the  chief 
purpose  of  such  charters  is  the  promotion  of  private  interests, 
and  the  conferring  of  favors  upon  individuals,  the  analogy  of 
decisions  would  seem  to  point  to  the  conclusion  that  the  legisla- 
ture would  not  possess  the  general  power  of  repeal.  Some  of 
the  adjudged  cases  go  far  to  sustain  the  former  of  these  views  in 
relation  to  bank  charters.  See  Bank  of  Ulica  v.  Smedea,  3  Cow. 
684;  and  Young  v.  Bank  of  Alexandria,  4  Oranch,  884,  388. 

But  whatever  difference  of  opiaion  may  be  entertained  on 
this  subject,  the  right  of  repeal  is  clearly  unquestionable  where 
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sach  right  is  sidpulated  for  in  the  charter  itself.  Even  if  it  is  to 
be  regarded  as  a  private  contract,  it  is  certainly  no  breach  of 
that  contract  to  insist  upon  and  enforce  its  own  terms  and  con- 
ditions.' It  is  insisted  that  the  stockholders  of  the  Miners' 
Bank  of  Dubuque  accepted  this  charter  under  such  an  express 
stipulation.  The  twenty-third  section  of  that  charter  provides 
that  "  if  said  corporation  shall  fail  to  go  into  operation,  or  shall 
abuse  or  misuse  their  privileges  under  this  charter,  it  shall  be 
in  the  power  of  the  legislative  assembly  of  this  territoiy,  at  any 
time  to  annul,  vacate,  and  make  void  this  charter. '^  Was  it  the 
intention  of  the  legislature  by  this  provision  to  reserve  to  them- 
selves the  right  of  repeal  after,  by  a  judicial  investigation,  it 
had  been  ascertained  that  some  of  the  above-mentioned  contin- 
gencies had  happened,  or  is  it,  by  a  fair  construction,  to  be  in- 
ferred that  they  intended  to  reserve  to  themselves  the  power  of 
determining  upon  the  happening  of  those  contingencies?  We 
think  the  latter  the  most  reasonable  interpretation  of  the  lan- 
guage used. 

Suppose  the  bank  had  failed  altogether  to  go  into  operation, 
must  there  have  been  a  trial  by  jury  to  ascertain  that  fact  before 
the  legislature  could  repeal  the  act  of  incorporation?  Or  sup- 
pose there  had  been  such  an  abuse  or  misuse  of  the  privileges 
granted  as  is  contemplated  by  this  provision  of  the  charter,  how 
is  a  judicial  inquiry  to  be  instituted?  Would  the  court  act  as 
a  committee  of  the  legislature  for  the  purpose  of  collecting  evi- 
dence in  order  to  enable  the  latter  to  make  a  decree  ?  Where 
would  it  find  authority  for  such  a  course  ?  All  judicial  pio- 
ceedings  contemplate  final  judicial  action.  If  upon  the  alle- 
gation that  the  contingencies  provided  for  in  the  above-men- 
tioned clause  of  the  charter  had  happened,  and  a  writ  of  qua 
warranto  were  to  issue,  and  the  truth  of  the  allegations  should 
be  fully  sustained,  it  would  be  the  duty  of  the  court  to  annul 
the  charter  by  its  own  decree,  and  not  stop  short  while  in  full 
career,  and  turn  the  case  for  this  purpose  over  to  the  legislature. 
Nor  can  we  presume  the  legislature  to  have  been  guilty  of  the 
absurdity  of  reserving  to  itself  the  right  to  repeal  a  charter, 
only  after  the  same  had  been  vacated  and  declared  ntill  and  void 
by  a  decree  from  the  proper  court.  It  is  our  duty  to  construe 
all  statutes  so  as  to  give  force  and  meaning  to  all  their  provis- 
ions, where  it  is  possible  so  to  do.  The  legislature,  through  its 
eommittees,  have  the  means  of  investigating  facts,  and  we  have 
little  doubt,  but  what  by  a  proper  construction  of  the  repealing 
power  above  set  forth,  tiiey  reserved  to  themselves  the  right  to 
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annul  the  charter  of  the  bank,  wheneyer,  through  their  own  ap- 
propriate organ,  it  had  been  ascertained  that  any  of  the  contin- 
gencies therein  provided  for,  had  happened.  It  amounted  to 
an  absolute  power  of  repeal,  coupled  with  a  legislative  pledge 
that  such  power  should  never  be  exerted  only  in  the  cases 
therein  provided. 

This  view  of  the  case  is  strengthened  by  another  droumstanoe. 
It  is  a  well-known  historical  fact,  that  at  the  passage  of  this  act 
of  incorporation,  the  unqualified  right  to  repeal  any  bank  char- 
ter was  warmly  contended  for  by  many  of  the  presses  and  pub- 
lic men  in  the  countiy.  The  charter  of  the  Bank  of  the  United 
States  had  recentiy  been  revived  by  the  legislature  of  the  state 
of  Pennsylvania,  and  had  added  much  to  the  warmth  and  im- 
portance of  the  discussion.  It  was  doubtiess  for  the  purpose 
of  setting  that  question  at  rest,  so  far  as  related  to  the  banks 
they  were  about  to  create,  that  the  legislature  of  Wisconsin  re- 
served to  itself  this  power  of  repeal.  Acting  within  the  scope 
of  their  authority,  their  decision  is  final,  and  we  can  not  look 
behind  it.  It  follows  that  the  demurrers  were  properly  sus- 
tained, and  the  decree  of  the  district  court  is  accordingly 
affirmed. 

POWSB  OV  LSQISLATURB  TO   RkPBAL  A  COBPOKATE  FaAKOHISB,  UNDXR  A 

CoiTDiTiONAL  Rbskrvation.— After  the  oelebrated  dedaion  in  the  case  of 
Dartmcnth  College  v.  Woodward,  4  Wheat.  618,  in  which  it  waa  finally  de- 
cided by  the  supreme  court  of  the  United  States,  that  the  legislatiTe  grants 
to  corporations  were  contracts,  the  obligations  of  which  could  not  be  im- 
paired, various  devices  were  resorted  to  by  the  legislatures  of  all  the  states 
of  the  American  union,  for  the  purpose  of  escaping  from  the  injurions  effiMsti 
which  would  result  from  the  increasing  and  uncontrollable  exercise  of  oorporate 
power.  The  most  general  and  efficient  means  for  accomplishing  this  resnlt  is 
by  a  reservation  in  the  corporate  charter,  or  by  a  provision  in  the  state  ooa- 
stitution,  or  general  laws  governing  the  formation  and  existence  of  oorpon- 
lions,  providing  that  the  legislature  may  at  any  time  amend,  alter,  or  repeal 
the  charter.  It  has  been  decided  upon  innumerable  occasions,  and  is  now 
generally  conceded,  that  where  the  legislature  has  reserved  to  itself  the  nn- 
limited  and  unconditioned  power  to  alter,  amend,  or  repeal  a  corporate  char- 
ter, it  may  exercise  such  power  untrammeled  by  judicial  interference.  With 
the  suffiioency  or  justness  of  the  reasons  which  actuated  the  legislatare,  under 
such  circumstances,  in  making  the  amendment  or  repeal,  the  judioiaiy  hava 
no  concern.  That  is  purely  a  question  of  expediency  which  it  is  beyond  ths 
power  of  the  courts  to  inquire  into. 

Where,  however,  the  legislature  has  not  reserved  to  itself  the  unlimited 
and  uncontrolled  power  to  alter,  amend,  or  repeal  a  corporate  charter,  either 
by  an  express  provision  in  the  charter,  or  by  a  general  provision  in  the  laws 
regulating  the  formation  of  corporations,  and  a  grant  of  corporate  privileges 
has  been  made,  subject  to  the  conditional  right  of  the  legislatare  to  ammid 
or  repeal  the  same,  upon  the  happening  of  some  event,  such  as  the  failure  of 
the  corporation  to  go  into  existence,  or  the  abuse  of  its  privileges^  a 
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«nd  more  difiScalt  question  is  pfreaented,  upon  which  the  aathoritios  am  ia 
direct  conflict.  It  is  urged  upon  the  one  hand  that  the  investigation  and  de* 
tennination  of  the  question,  whether  the  occasion  has  arrived  upon  which  the 
nsenred  power  of  the  legislature  can  act,  is  one  of  judicial  and  not  of  legis- 
lative cognizance;  and  that  any  attempted  action  by  the  legislature  prior  to 
such  judicial  determination,  would  be  in  excess  of  its  powers  and  an  encroach- 
ment upon  the  authority  of  the  judiciary.  Upon  the  other  hand  it  is  said 
that  the  conditional  reservation  in  the  charter  becomes  binding  upon  the 
corporation  as  soon  as  the  same  is  accepted,  and  that  the  coi-poration  ia  es- 
topped to  question  the  power  of  the  legislature  to  determine  the  happening 
of  the  contingency,  although  such  question  is  judicial  in  its  nature. 

Of  the  cases  which  have  adopted  the  former  of  these  two  positions,  the 
most  satisfactory  and  ably  reasoned  is  that  of  FlhU  etc.  Plank  Road  Co,  t. 
WoodhuU,  25  Mich.  09.  In  this  case  the  charter  of  tlie  corporation  contained 
a  reservation,  that  no  repeal  should  be  made  unless  it  **  be  made  to  appear  to 
the  legislature  that  there  has  been  a  violation  by  the  company  of  some  of  the 
provisions  of  this  act.*'  Subsequently  to  the  passage  of  the  charter  a  repeal- 
ing act  was  passed,  which  simply  declared  that  the  first  act  was  repealed. 
No  notice  of  their  intention  so  to  act,  or  opportunity  to  be  heard,  was  afforded 
to  the  corporation  by  the  legislature,  nor  was  there  ever  a  judicial  determina- 
tioD  of  the  question  as  to  whether  the  corporation  had  violated  their  priv- 
ileges. It  was  urged  on  behalf  of  the  validity  of  the  re^jealiug  act,  that  the 
legislature  not  only  had  power  to  repeal  for  the  cause  specified,  but  that  the 
repealing  act  of  itself  was  a  determination  that  the  violation  had  taken  plaoe^ 
and  evidence  that  the  legislature  had  first  informed  itself  of  the  facts,  and 
that  as  to  the  validity  of  its  action  no  court  could  inquire.  Tbie  position  the 
court  refused  to  adopt,  and  said,  on  page  112:  "  We  ore  constrained  there- 
fore, from  all  these  considerations,  to  say,  that  the  determination  whether  a 
corporation  has  violated  its  cliarter  is  judicial  in  its  nature.  It  requires  the 
sction  of  those  tribunals  which  must  hear  before  they  condemn,  and  must 
proceed  upon  inquiry.  If  it  were  properly  legislative,  it  may  be  that  the 
legislature  must  be  presumed  to  have  given  a  hearing;  but  the  fact,  as  we 
have  seen  in  this  case,  is  otherwise,  and  the  cases  in  which  presumptions  are 
to  be  indulged  against  the  facts,  ought  not  to  be  multiplied.  It  is  sufficient 
to  Bay,  that  in  our  opinion,  the  case  is  one  in  which  the  party  is  entitled  to  a 
trial  of  right  an /oc^  and  can  not  be  put  off  with  one  which  rests  exclusively 
in  a  presumption  of  law,  indulged  against  the  fact.  The  violation  of  the 
charter  can  not  be  legally  made  to  appear,  except  on  trial  in  a  tribunal  whose 
coarse  of  proceeding  is  devised  for  the  determination  of  questions  of  this 
oatnre."  In  referring  to  the  principal  case  as  an  authority  contrary  to  the 
doctrine  which  they  adopted,  the  court  remarked  that  that  case  stood  alone, 
and  was  not  very  much  insisted  upon  on  the  argument  In  State  v.  Noyea^ 
4t1  Me.  189,  a  similar  question  arose  and  the  same  conclusion  was  reached.  In 
this  case  the  charter  conferred  certain  powers  upon  the  corporation,  free  from 
legislative  interference,  unless  the  company  should,  in  some  way,  abuse  the 
privileges  granted;  and  it  was  held,  that  whether  there  had  been  an  abuse 
was  a  question  for  the  courts,  and  not  for  the  legislature.  Where,  however, 
there  is  a  reservation  of  power  to  inquire  into  the  management  of  railroad 
eompanies,  and  "to  correct  and  prevent  all  abuses  of  the  same,**  the  legisla- 
ture may  appoint  a  commission  to  make  such  inquiry,  and  authorize  them  to 
^oroe  the  regulations  whioh  they  may  establish,  through  the  courts:  RaU^ 
road  Commiakmen  t.  Portland  etc  R.  R.,  63  Me.  269.  In  MaryUnd  the 
lame  oondosioin  has  been  reached  in  two  well-considered  cases.  It  is  there 
Md,  that  while  conceding  a  corporation  may  forfeit  its  charter  by  non-user 
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or  misuser,  lach  forfeiture  can  only  be  enforced  by  judicial  proceedings.  It 
am  not  be  taken  advantage  of  incidentally.  UntU  the  government  takes  ad- 
Tantage  of  the  forfeiture  by  judicial  action  and  not  by  legislation^  no  ind> 
vidual  can  treat  the  franchise  as  forfeited:  CancU  Go.  v.  BaUroad  Co.,  4  GiU 
&  J,  122;  and  in  HegenU  v.  Williams,  9  Id.  365,  the  same  court  denies  the 
right  of  the  legislature  to  declare  the  dissolutiou  of  a  corporation  for  a  violin 
tion  of  its  charter,  on  the  grounds  that  such  an  act  would  be  hostile  to  the 
provision  of  the  constitution  declaring  that  the  "  legislative,  execntlTe,  and 
judicial  powers  of  the  government  ought  to  be  forever  Fcparate/' and  because 
such  an  act  would  be  a  denial  of  due  process  of  law.  The  correctness  of  this 
doctrine  has  the  support  of  the  high  authority  of  Mr.  Cooley,  who  says,  in 
discussing  the  powers  exercised  by  the  legislature:  "  In  these  cases  there  are 
necessarily  adverse  parties;  the  questions  that  would  arise  are  essentially  ju- 
dicial, and  over  them  the  courts  possess  jurisdiction  at  the  common  law;  and 
it  is  presumable  that  legislative  acts  of  this  character  must  have  been  adopted 
carelessly,  and  ivithout  a  due  consideration  of  the  proper  boundaries  which 
mark  the  separation  of  legislative  from  judicial  duties:**  Cooley's  Ckinst.  lim. 
106. 

In  Pennsylvania,  the  courts  have  taken  a  position  on  this  question  soms- 
what  different  from  either  of  the  two  mentioned  above.  In  Erie  etc  i?.  JL 
v.  Casey f  26  Pa.  St.  287,  where  the  power  of  the  legislature  to  interfere  with  a 
corporation,  under  a  reservation  giving  such  right,  if  its '  privileges  were 
abused,  the  court  held  that  the  legishbture  could  act  upon  the  truth  of  a  fact 
which  in  a  court  of  law  the  state  would  be  estopped  to  dispute,  and  that  ths 
reserved  power  to  repeal  for  abuse  of  corporate  privileges,  is  a  different  right 
from  that  of  determining  a  judicial  sentence  of  forfeiture,  and  is  reserved  for 
the  reason  that  it  may  afford  a  remedy  when  quo  warranto  would  not.  lliat 
the  legislature  could  make  such  repeal,  and  the  truth  of  the  facts  upon  which 
the  same  was  based,  would  be  prima  facie  presumed.  Such  action  was  field, 
however,  to  be  reviewable  by  the  courts,  and  upon  a  plain  and  satisfactory 
showing  that  the  privileges  granted  were  not  abused,  would  be  declared  void. 
In  direct  conflict  with  the  foregoing  conclusions,  the  courts  of  Massachusetts 
have  held  that  the  declaration  of  forfeiture  of  a  corporate  charter,  on  the 
ground  of  a  violation  of  the  privileges  conferred  thereby,  under  a  reservation 
in  the  general  laws  giving  such  power  to  the  legislature,  was  not  a  jndicia} 
sot,  and  that  the  courts  would  be  compelled  to  presume,  on  account  of  the 
oourtesy  and  confidence  which  is  due  from  one  department  of  the  government 
to  another,  that  the  contingency  had  happened  upon  which  alone  the  legisla- 
ture could  act:  Crease  v.  Babcock,  23  Pick.  834.  And  to  the  same  effect  are 
Carey  v.  Giles,  9  Ga.  253;  Lothrop  v.  SUdmaai,  42  Conn.  684;  Miners^  Bank  v. 
United  States,  supra;  1  Greene,  653.  And  in  De  Camp  v.  SMand,  19  Barbw 
81,  such  presumption  was  held  to  be  conclusive. 

In  commenting  upon  the  power  of  the  legislature  to  enact  laws.  Judicial  in 
their  nature,  the  supreme  court  of  Pennsylvania  used  the  following  appro- 
priate language:  "When,  in  the  exercise  of  proper  legislative  powers,  general 
laws  are  enacted  which  bear,  or  may  bear,  on  the  whole  community,  if  they 
are  unjust  and  against  the  spirit  of  the  constitution,  the  whole  community 
will  be  interested  to  procure  their  repeal  by  a  voice  potential.  And  that  is  the 
great  security  for  just  and  fair  legislation.  But  when  individuals  are  seleoted 
from  the  mass,  and  laws  are  enacted  affecting  their  property,  without  sum* 
mons  or  notice,  at  the  instigation  of  an  interested  party,  who  is  to  stand  up 
for  them,  thus  isolated  from  the  mass,  in  injury  and  injustice,  or  where  are 
they  to  seek  relief  from  such  acts  of  despotic  power  ?  They  have  no  refu^^e 
but  in  the  ooarts»  the  only  secure  place  for  determining  conflicting  rights  hf 
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dne  prooeM  of  law.  Bat  if  the  jadidary  gives  way,  and,  in  the  language  of 
the  chief  Justice,  in  Ortenough  t.  Oreenough,  11  Pa.  St.  494,  '  confesses  itself 
too  weak  to  stand  against  the  antagonism  of  the  legislators  and  the  bar,*  one 
independent  co-ordinate  branch  of  the  government  will  become  the  sub- 
aervient  handmaid  of  the  other,  and  a  quiet,  insidious  revolution  will  be 
effected  in  the  administration  of  the  government,  whilst  its  form  on  paper 
remains  the  same:"  Ervin^s  Appeal,  16  Id.  268.  In  this  case,  the  court  was 
commenting  upon  an  act  of  the  legislature,  authorizing  the  sale  of  certain 
trust  property,  and  making  disposition  of  the  proceeds,  but  the  language 
used  ia  equally  applicable  to  all  legislative  encroachments  npon  the  judicial 
power. 

Ths  FBiNdPAL  OAsx  was  twioc  taken  to  the  snpreme  court  of  the  United 
States,  and  may  be  found  reported  in  5  How.  213  and  12  Id.  1.  It  ui  to  be 
regretted  that  upon  neither  of  these  occasions  was  the  record  in  snch  a  con- 
dition ps  to  permit  the  court  to  pass  upon  the  merits  and  review  the  action  of 
the  legislatore.  Upon  the  first  appeal  the  same  was  dismissed  because  it  wsa 
not  an  appeal  from  a  final  judgment,  and  upon  the  second,  on  the  ground 
that,  as  then  constituted,  the  snpreme  court  had  no  jurisdiction  to  inqulvt 
into  the  constitutionality  ci  acts  of.  territorial  leglslaturMi 
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Hanna  V.  MoKenzol 

[S  B.  MoaioB,  814.] 

fuimonov  Bokd,  Qiyxn  to  Rbstbaik  thk  BNioBcminDiT  of  &  Jiiilfiiwrt, 
need  not  redta  in  what  ooort  the  judgment  wm  obtained,  nor  need  tfai 
■una  be  alleged  in  an  action  to  enforce  the  bond,  ae  the  defendanti  an 
estopped  to  deny  that  there  waa  a  judgment  aa  deaoribed  ia  the  bond. 

ATBBMsirni  IS  a  Plsa,  not  Inoonsistknt  with  Tho6b  ov  tbm  DlOLABa* 
TiON,  are  admitted  by  a  demurrer. 

BoHD  OiYXN  Pbiparatort  TO  tbb  OitAimiro  ov  AS  Injuvohqbt  ia  aa* 
void  from  the  fact  that  the  court  ordering  the  aame  had  no  power  to  to 
do.    Such  bond  ia  valid  aa  a  oommon  law  bond. 

Plba  ov  Nil  Debit  n  lK»uffioimiT  is  as  Aanos  ov  Dbbt  on  a  wwinw 
law  bond. 

▲pfbabimo  and  Plbadino  in  an  Aotion  ia  a  waiTer  of  all  prior  aarfloa  «f 


DxBT.    The  opinion  states  the  fiiotB. 

Oaiea  and  Lindsey,  for  the  plaintiflh. 

Oombs^  lot  the  defendants. 

By  Court,  Bbbok,  J.  This  was  an  aotion  of  debt  faronght  hf 
HcEenzie  upon  an  injunction  bond  against  Hanna,  Irvm,  and 
Bamy,  now  plaintiffs  in  error.  The  defendants  filed  two  pleas, 
to  which  the  plaintiff  demurred.  The  demurrers  being  sustained, 
judgment  was  rendered  against  the  defendants  for  five  hundred 
and  sixty-three  dollars  and  eighty-eight  cents;  for  the  reversal 
of  which  they  prosecute  this  writ  of  error.  Whether  the  de- 
murrers were  properly  sustained  presents  the  main  question  for 
consideration. 

The  first  plea  is  in  substance,  that  before  the  ezeontion  of  tha 

m 
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lond  sued  on,  Hanna  and  Irmiy  two  of  the  defendants,  exhib- 
ited their  bill  in  the  Hickman  circuit  court,  and  obtained  an 
order  for  an  injunction,  restraining  further  proceedings  upon  a 
judgment  and  execution  thereon,  which  judgment  had  been  ob- 
tained by  the  phuntiff  against  the  said  Hanna,  etc.,  in  and  be- 
fore the  general  court  of  Kentucky,  a  tribunal  of  jurisdiction, 
eeparate  and  distinct  from  that  of  the  Hickman  circuit  court, 
and  that  as  a  condition  precedent  to  the  emanation  of  said  in- 
junction, a  bond  with  condition,  prescribed  in  the  order,  was 
lequired  to  be  executed,  and  that  in  compliance  with  said  con- 
dition, and  for  no  other  or  different  object  or  consideration,  was 
the  writing  sued  on  executed  by  the  defendants;  and  they  aver 
that  the  Hickman  circuit  court  had  no  jurisdiction  or  authority 
to  entertain  the  bill,  grant  the  order  for  an  injunction,  or  to  re- 
quire the  execution  of  said  bond,  and  that  the  entire  proceed- 
ings were  void. 

The  demurrer  to  the  plea  renders  it  necessary  to  look  into  the 
declaration,  which  it  is  contended,  is  insufficient.  Profert  of  a 
duly  certified  copy  of  the  bond  sued  on,  is  made  in  the  declara- 
tion, with  an  averment  that  the  original  is  upon  file  amongst  the 
records  of  the  Hickman  circuit  court,  in  the  case  of  Hanna, 
Irvin  &  Co.  against  McEenzie.  The  bond  is  in  the  penalty  of 
one  thousand  two  hundred  dollars,  and  the  condition  thereof 
set  out  in  the  declaration  in  hcBc  verba  is  substantially  as  fol- 
lows: That  whereas  the  above  bound  Charles  Hanna  and  Charles 
Irvin,  have  obtained  from  Lewis  Scarce  and  W.  S.  Jordan,  two 
of  the  commonwealth's  justices  of  the  peace  for  Hickman  county, 
appointed  by  the  county  court  of  said  county  to  grant  injunc- 
tions, etc.,  an  injunction  and  restraining  order  enjoining  and 
restraining  said  McKenzie  from  all  further  proceedings  upon  a 
judgment  and  execution  thereon,  in  favor  of  said  McKenzie  and 
against  said  Hanna  and  Irvin,  for  the  sum  of  five  hundred  and 
fiffy-eight  dollars  and  seventeen  cents,  besides  interests  and  costs, 
until  the  further  order  of  this  court.  Now  if  said  Hanna  and 
Irvin  shall  satisfy  and  pay  the  judgment  aforesaid  and  all  such 
costs  and  damages  as  shall  be  awarded  against  them  in  case  said 
injunction  be  dissolved,  discharged,  or  dismissed,  or  otherwise 
set  aside,  then  the  above  obligation  to  be  void,  otherwise  to  re- 
main in  full,  etc.  The  plaintiff  then  avers  that  at  the  April 
term  of  the  Hickman  circuit  court,  in  the  year  1840,  upon  the 
motion  of  the  plaintiff,  the  said  injunction  was  discharged  in 
due  form  of  law,  by  said  court,  and  that  costs  were  awarded  him 
against  said  Hanna  and  Irvin. 
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It  is  not  recited  in  the  bond  in  what  court  the  judgment  en- 
joined was  obtained,  nor  is  it  alleged  in  the  declaration,  and  it  is 
insisted  that  the  bond  and  declaration  are,  in  that  respect,  de- 
fective and  insufficient.  The  position,  we  think,  can  not  be  sus- 
tained. The  judgment  is  described  with  sufficient  accuracy  in  the 
bond,  by  the  names  of  the  parties  and  the  amount.  The  defend- 
ants  are  estopped  to  deny  that  there  was  a  judgment  of  that  de- 
scription. It  was  not  essential  to  recite  in  the  bond,  when  and 
where  the  judgment  was  obtained,  nor  was  it  necessary  to  travel 
out  of  the  bond  to  make  such  an  averment.  It  was  only  neces- 
saxy  to  aver  in  the  declaration,  that  the  injunction  bad  been 
duly  discharged  and  that  the  judgment  recited  in  the  bond  and 
enjoined,  had  not  been  paid.  This  is  done  in  the  declaration, 
and  regarding  it  in  other  respects  as  well  as  this  as  good  and 
sufficient,  we  now  return  to  the  defendants'  plea. 

The  plea  alleges  that  the  bill  of  Hanna,  etc.,  was  exhibited 
in  the  Hickman  circuit  court,  and  an  order  for  an  injunction 
obtained.  It  is  not  expressly  stated  that  the  order  was  granted 
by  the  Hickman  circuit  court,  but  even  if  it  did  and  it  were  im- 
portant,  the  recitals  in  the  bond  estop  the  defendants  from 
denying  that  the  order  was  granted  by  two  justices  of  the  peace 
for  Hickman  couniy,  appointed,  etc.  The  plea  farther  alleges 
that  the  judgment  enjoined  was  obtained  in  the  general  court  of 
Kentucky,  and  that  fact  not  being  inconsistent  with  the  recitals 
in  the  bond,  nor  with  the  averments  in  the  declaration,  ia  ad- 
mitted by  the  demurrer.  By  not  traversing  the  averments  in 
the  declaration,  the  plea  admits  that  the  injunction  had  been 
duly  discharged,  and  that  the  judgment  enjoined  remained  un- 
paid. 

The  question  then  arises  whether  the  bond,  executed  prepara- 
tory to,  and  as  alleged  as  a  condition  precedent  to  obtaining 
the  injunction  from  the  Hickman  circuit  court,  is  void  from  the 
fact  that  that  court  was  not  authorized  to  enjoin  a  judgment  in 
the  general  court.  Although  it  is  conceded  that  the  cirouit 
court  was  not  authorized  to  enjoin  the  judgment  of  the  gen- 
.  eral  court,  yet  it  possessed  general  chanceiy  jurisdiction,  and 
with  authority  to  grant  injunctions,  and  an  injunction  awarded 
by  it,  even  of  a  judgment  in  the  general  court,  carried  with  it 
colorable  authority.  Whether  the  defendants  rendered  the  in- 
junction, thus  procured  by  them,  available  to  delay  and  embar- 
rass the  plaintiff  in  the  collection  of  his  judgment,  does  not 
appear.  But  in  the  absence  of  all  proof  to  tiie  oontnuy,  tlia 
presumption  may  be  indulged,  that  it  had  that  effect,  and 


April,  1845.]  Hanna  u  McEenzis.  125 

flo  intended.  But  thej  obtained  it  with  their  ejee  open  and 
•without  any  agency,  or  fault,  or  fraud  on  the  part  of  the  plaint 
iff.  They  executed  the  bond  without  constraint,  freely,  Tolun- 
taiily,  and,  so  far  as  appears,  without  any  mistake  or  misappre- 
bension  as  to  the  legal  efficiency  of  the  injunction,  which  they 
thereby  obtained.  As  said  by  this  court,  in  Stevenson  y.  MiUer, 
i  litt  810  [13  Am.  Dec.  271],  *'  we  know  of  no  statute,  and 
are  aware  of  no  principle  of  the  common  law,  which  declares 
such  a  bond  Toid."  We  think  it  would  be  unjust  and  iniquitous 
that  it  should  be  so  held  and  treated.  But  in  the  case  of  Hoy 
T.  Sogers,  4  T.  B.  Mon.  225,  a  case  strikingly  analogous  to  this, 
this  court  held  the  bond  to  be  yalid.  Although  the  bond  in  this 
case  may  not  be  strictly  binding  as  a  statutory  injunction  bond, 
yet  we  are  clearly  of  opinion  it  is  good  as  a  common  law  bond. 

The  second  plea  was  a  plea  of  nU  dehet.  The  doctrine  is  well 
settled  that  it  was  an  insufficient  plea  in  this  case,  and  the  de- 
murrer to  it  was  properly  sustained.  Upon  the  demurrer  being 
sustained,  the  case  was  submitted,  by  consent,  to  the  judge,  to 
tiy  the  matters  of  law  and  fact  in  regard  to  the  damages.  There 
is  no  bill  of  exceptions  showing  the  testimony  upon  which  the 
damages  were  ascertained.  There  is  nothing  in  the  record 
showing  that  the  judgment  in  regard  to  the  damages  is  for  too 
much.  As  the  defendant  Hanna  appeared  and  pleaded,  and 
made  no  objection  to  going  into  the  trial,  the  objection  that  the 
process  was  not  served  on  him  ten  days  before  the  commence- 
ment of  the  term,  is  not  available.  From  the  view  we  have 
taken,  the  motion  in  arrest  of  judgment  was  also  properly  orer- 
nded. 

Wherefore  the  judgment  is  affirmed. 


Bond  vor  ah  Izr JUHonoir  is  kot  Void  by  reason  <tf  the  illegality  <tf  ilia 
Injimetion;  and  in  a  toit  thereon,  the  defendant^  at  whoae  application  the 
tame  waa  iamed,  is  eetopped  to  deny  the  authority  of  the  JaatUM  to  iaaoe  itt 
Bkwmmm  v.  MiOer^  13  Am.  Deo.  271. 

AmAaaKOB  or  DsmaiAinn  n  ▲  Waiysb  or  Dirson  in  aervioe  of  pto- 
«en:  iHdey  t.  IFtndbeU;  17  Am.  Deo.  625;  Ctipeper  Mfg.  Soe.  t.  D^^ei,  18 
Id.70a. 

Ptia  or  KiL  DsBSf  nr  as  Aonov  ok  ▲  Bon>  ia  bad,  wbtn  tha  head  h 
the  gilt  of  thaaotion:  DavU  r.  Bmion, »  Am.  J)90.  Sih 
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Talbott's  Ex'bs  v.  Bell's  Heibs. 

[5  B.  MonoB,  820.] 

VBn»u  ov  Lani)  is  Cbabobd  wrrn  Konos  of  the  facts  redted  in  th* 

deeds  through  which  he  claims,  and  is  estopped  to  deny  the  same. 
VssDBi  or  Laio),  Who  Burs  with  Noticb  of  a  trost  tiierein,  takes  sob- 

ject  to  the  same. 
VsNDKK  Who  hab  bbsn  Eviotsd  ir2n>XB  a  Dbcbu  against  his  Tender,. 

which  is  afterwards  reversed,  is  entitled  to  be  reinstated  in  the  posses 

sion  of  the  land. 
Lapsb  or  TiMB  IS  No  Bab  to  Rbubt  is  Equitt  agidnst  one  who  holds 

the  l^gal  title  to  land  as  trostee,  under  a  decree  which  has  been  iwersed. 
Dmbbb  Bbvbbsino  a  Prior  Dbcbxb,  unbbr  Which  Titlr  and  Posbib- 

siON  of  land  hAve  been  held,  should  order  the  posseasion  to  bo  given  to 

the  one  who  originally  held  it. 
Rbvt  mat  bb  Collected  from  Okb  Who  Held  POflBsasiOBr  of  laod  vnds 

%  decree  which  was  subsequently  reTsned. 

Chakoebt.    The  opinion  states  the  iaots. 
Mareheadf  Beed^  and  Bohertsony  for  the  appeUantg. 
Monroe  and  OoodJoe,  for  the  appellees. 

By  Court,  Bbbok,  J.  In  1797,  George  Horine  institated  a 
suit  in  chanceiy  in  the  Franklin  district  court,  against  Jeremiah 
Craig,  claiming  the  superior  equitable  title,  under  an  entry  in 
the  name  of  James  Gordon,  to  a  tract  of  land  in  the  county  of 
Woodford,  and  praying  that  Craig,  who  was  alleged  to  hold  an 
elder  adversary  legal  title  to  the  land,  might  be  decreed  to  sur- 
render it  to  him.  In  October,  1801,  process  having  been  duly 
served  upon  Craig,  and  he  having  failed  to  answer,  Horine's  bill 
was  taken  for  confessed  against  him,  and  a  decree  rendered, 
giving  Horine  two  hundred  and  seventeen  acres  of  land,  and 
directing  a  conveyance  thereof  to  him  by  Craig,  on  or  before  the 
first  day  of  December  following — ^and  that  Craig,  and  all  others 
in  possession  under,  or  claiming  title  from  him,  should,  vnihin 
the  same  period,  deliver  up  quiet  and  peaceable  possession  of 
the  premises  to  Horine.  A  few  days  after  the  rendition  of  this 
decree,  John  Craig  conveyed  the  two  hundred  and  seventeen 
acres  of  land  to  Isham  Talbott,  who  had  purchased  from  Horine 
during  the  pendency  of  the  suit  and  prior  to  the  decree. 

It  appears  that  John  Craig  held  the  elder  legal  title  in  trust 
for  his  brother  Jeremiah,  and  that  at  the  instance  of  Talbott,  he 
made  the  conveyance  to  him,  as  being  entitled  by  purchase  from 
Horine,  to  the  benefit  of  his  decree,  and  with  a  view  to  the  com- 
pliance of  so  much  of  the  decree  as  directed  a  conveyance  hj 
Jeremiah  Craig  to  Horine.     Talbott  obtained  possession  of  the 
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land  in  virtae  of  Horine's  decree  early  in  the  year  1802,  and  in 
1806  sold  it  by  executory  contract  to  Nicholas  Lafon,  who,  and 
those  claiming  under  him,  haye  ever  since  continued  in  posses- 
sion. This  suit  of  Horine  against  Jeremiah  Craig  was  subse- 
quently brought  by  Oraag  to  Uiis  court,  and  the  decree  reversed, 
and  the  causes  remanded  to  the  general  court  to  which  suits  in 
the  Franklin  district  court  had  been  transferred.  The  decree 
was  rendered  in  1809,  and  the  cause  reyersed  and  placed  upon 
the  docket  of  the  general  court  during  the  same  year.  Amended 
pleadings  were  filed  by  Horine,  making  John  Oraig  and  others 
parties,  and  the  cause  was  again  finally  heard  in  1820,  and  a 
decree  rendered  dismissing  Horine's  bfll.  This  decree  was  af- 
firmed by  this  court  in  1821,  and  its  mandate  returned  and  en- 
tered in  the  general  court  in  July  of  that  year,  when  a  motion 
was  made  by  the  defendants  for  a  rule  upon  the  complainant,  to 
show  cause  why  a  writ  of  restitution  should  not  issue.  The  mo- 
tion was  continued,  and  no  further  proceeding  had  in  reference 
to  it,  or  to  the  suit  in  any  way  in  that  court,  so  far  as  appears 
from  anything  in  the  record  in  this  case. 

In  S^tember,  1822,  Jeremiah  Oraig  instituted  this  suit  in 
ehanoery  against  Talbott  and  Lafon,  in  the  Woodford  circuit 
oourt,  aJleging  the  foregoing  facts,  and  praying  that  Talbott 
might  be  decreed  to  conyey  to  him  the  title  acquired  by  his  deed 
from  John  Ciaig;  that  the  possession  might  be  restored,  and  that 
Talbott  and  Lafon  be  decreed  to  account  for  rents  and  profits. 
A  memorandum  was  appended  to  the  original  bill  of  Craig  as 
follows:  '^Thisbillisfiledforthebenefitof  the  heirs  of  Thomas 
Bell  and  others,  purchasers  under  Jeremiah  Craig."  This  mem- 
orandum was  signed  by  the  counsel  for  Craig.  Process  was 
shortly  afterwards  seryed  upon  the  defendants,  and  they  answer 
in  18SS.  Lafon  admits  his  purchase  from  Talbott  in  1806— de- 
nies haying  any  knowledge  of  the  allegations  in  the  complain- 
ant's bill,  in  reference  to  the  suit  and  controyersy  between 
Horine  and  the  Craigs,  or  oif  the  title  of  the  complainant,  and 
in  regard  to  those  matters,  refers  to  and  relies  upon  the  answer 
of  his  co-defendant,  Talbott.  He  relies  upon  his  possession 
and  that  of  his  co-defendant,  in  bar  of  the  relief  sought  by  com- 
plainant. Talbott  admits  that  he  instituted  the  suit  in  the  name 
of  Horine,  and  that  during  its  pendency  he  purchased  Horine's 
daim,  and  received  from  him  a  deed  of  conyeyance.  That  dur- 
ing the  progress  of  the  suit  of  Horine  against  Craig,  he  discov- 
ered that  John  Craig,  instead  of  Jeremiah,  had  the  elder  legal 
titla  to  the  land  sought  to  be  recovered,  and  that  to  avoid  the 
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expense  and  delay  in  bringing  John  Ozaig  before  the  oovxrt,  he 
applied  to  him  and  obtained  his  promise  to  oonyej  to  him  the 
land  in  the  event  Horine  should  obtain  a  decree  which  might 
be  recoTered  against  Jeremiah  Oraig»  and  which  conTeyance 
was  made  accordingly.  Whether  he  obtained  possession  in 
Tirtue  of  a  habere  faciaa  issued  upon  Horine's  decree,  he  is  not 
certain,  and  denies  having  evicted  any  person  in  possession 
under  Jeremiah  Craig.  He  admits  the  sale  to  Lafon,  and  that 
he  executed  to  him  his  bond  for  a  conveyance  with  general  war- 
ranty. He  denies  any  personal  knowledge  that  John  Craig  held 
the  land  in  trust  for  Jeremiah  Craig.  He  denies  that  he  took 
possession  in  virtue  of  the  deed  from  John  Crsig,  and  reliee 
upon  lapse  of  time  in  bar  of  the  relief  sought. 

From  the  time  the  answers  of  Lafon  and  Talbott  were  filed, 
the  case  continued  without  any  preparation  or  step  being  taken 
in  it,  except  an  amended  answer  filed  by  Talbott  in  1827,  and  the 
suggestion  of  the  death  of  Lafon  in  1831,  till  1839,  when  the  heiia 
of  Jeremiah  Craig,  he  having  died  in  the  mean  time,  uniting  with 
the  heirs  of  Thomas  Bell,  exhibited  their  bill  of  revivor  and  Bup-> 
plemental  bill,  alleging  that  Jeremiah  Craig  had  sold  and  oon« 
veyed  the  land  in  1796,  to  Bell,  for  whose  benefit,  or  the  benefit 
of  his  heirs,  the  original  bill  had  been  filed,  and  the  suit  prose- 
cuted, and  praying  that  the  suit  might  be  revived  in  the  names 
of  the  heirs  of  said  Jeremiah,  and  such  decree  rendered  in  refer- 
ence to  the  title,  possession,  rents,  and  profits  of  the  land  as 
the  heirs  of  Bell  might  be  entitled  to.  John  Craig,  Talbott, 
and  Lafon  having  also  died,  their  representatives  and  heirs  were 
made  parties.  The  court  below  was  of  opinion  that  complain- 
ants were  entitled  to  relief,  and  accordingly  decreed  a  convey- 
ance of  the  land  from  Talbott's  representatives  to  Bell's  heus, 
and  that  Lafon's  representatives  also  relinquish  to  them  all  their 
claim.  The  court  was  also  of  opinion,  that  the  complainants 
were  entiUed  to  compensation  for  rents,  and  appointed  a  com- 
missioner to  take  an  account  of  rents,  improvements,  and  waste, 
if  any,  to  enable  the  court  to  render  a  final  decree  as  to  that 
branch  of  the  case.  From  that  decree,  the  representatives  of 
Talbott  and  Lafon  have  appealed  to  this  court.  The  counsel 
for  the  appellants  insist  that  the  decree  is  wholly  erroneous — 
that  the  complainants  were  entiUed  to  no  relief,  and  that  their 
bill  should  have  been  dismissed. 

In  the  revision  of  the  case,  the  first  question  for  consideza- 
tion,  is  whether  Jeremiah  Craig  had  any  claim  for  relief,  either 
for  himself  or  Bell's  heirs,  in  a  court  of  equity.    In  the  consid- 
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eistion  of  this  question,  we  think  we  are  authorized  to  assume: 
1.  That  John  Craig  held  the  legal  title  to  the  land  in  contro- 
▼ersj,  prior  to  the  convejance  made  by  him  to  Talbott,  and  in 
trust  for  Jeremiah  Craig.  It  is  so  recited  in  his  deed  to  Talbott. 
In  the  amended  bill  filed  in  the  case  of  Horine,  in  1809,  by 
Horine's  heirs,  it  is  so  alleged,  and  John  Craig  in  his  answer  in 
that  suit,  expressly  admits  that  he  so  held  it.  2.  That  Tal- 
bott's  representatives  are  estopped  by  the  recitals  in  the  deed 
from  John  Craig  to  the  testator,  to  deny  that  the  land  was  so 
held,  and  that  their  testator  had  notice  thereof.  3.  That  Lafon 
having  entered  under  Talbott  by  executory  contract  daring  the 
pendency  of  Horine's  suit,  and  the  deed  from  Craig  to  Talbott 
being  of  record,  and  also  notice  of  the  nature  of  Talbott's  title, 
his  representatiyes  occupy  no  more  favorable  attitude  than  the 
representatives  of  Talbott.  4.  That  Talbott  obtained  posses- 
sion of  the  land  in  virtue  of  Horine's  decree,  and  by  the  aid  of 
a  writ  of  possession  that  issued  thereon.  The  issuing  of  the 
vnit  is  admitted  by  the  answer  of  Talbott,  and  that  under  it  the 
eheriff  delivered  to  him  or  his  agent  possession,  is  satisfactorily 
established,  by  the  testimony  of  the  two  Hintons,  to  whose 
depositions  we  perceive  no  valid  objection.  6.  That  when  Tal- 
bott thus  obtained  possession,  Thomas  Bell  was  in  possession 
by  his  tenant,  holding  under  Jeremiah  Craig,  and  was  evicted. 
6.  Talbott,  as  counsel,  instituted  the  suit  of  Horine,  and  pros- 
ecuted it  till  its  final  termination,  and  that  after  its  commence- 
ment, and  before  the  first  decree  therein,  he  purchased,  without 
recourse,  Horine's  claim.  7.  That  Jeremiah  Craig,  in  I7969 
conveyed  the  land  by  general  warranty  to  Thomas  Bell. 

These  positions  being  assumed,  we  think  it  very  clearly  re- 
sults, that  Jeremiah  Craig  was  entiUed  to  demand  in  a  court  of 
equity,  a  surrender  by  Talbott  of  the  tiUe,  which  he  had  acquired 
from  John  Craig.  Whether  the  tiUe  had  been  acquired  by  Tal- 
bott in  virtue  of  his  purchase  from  Horine,  and  in  considera- 
tion, and  in  obedience  to  the  decree  oi  Horine  against  Jeremiah 
draig,  or  by  some  arrangement  between  him  and  John  Craig, 
unconnected  with  the  suit  of  Horine,  is  wholly  unimportant. 
He  obtained  the  conveyance  with  notice  of  the  trust,  and  conse- 
quently received  it  subject  to  it.  Nor  is  the  right  of  Craig  to 
relief,  in  reference  to  the  tiUe,  at  all  affected  by  his  deed  to  Bell. 
It  is  true,  he  had  but  an  equity,  and  that  equity  he  had,  by  his 
deed,  tiBnsfeRed  to  Bell;  but  he  had  rendered  himself  responsi- 
Ue,  bj  his  oovenants  in  the  deed  for  the  fee-simple  title.  That 
title  John  Craig  held  in  trust  for  him,  but  at  the  instance  ol 
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Talboit,  bad  conveyed  to  him — Talbott  \7as  in  equity  bound  to 
surrender  it.  But  the  right  of  Cndg  to  demand  a  suxrender  of 
the  title  from  Talbott,  did  not  depend  alone  upon  the  ground 
that  he  had  obtained  it  from  his  trustee,  with  fiill  knowledge  of 
the  trust,  but  upon  the  ground  that  he  had  obtained  it  by  virtue 
and  in  consideration  of  Horine's  decree  against  him,  which  had 
been  reversed.  That  it  was  so  obtained,  is  evident  from  the 
recitals  in  the  deed.  The  deed,  after  reciting  the  decree  against 
Jeremiah  Craig  in  favor  of  Horine,  and  the  conveyance  from 
Honne  to  Talbott,  proceeds,  ''  and  the  patent  for  the  six  hun- 
dred acres  having  issued  to  him,  the  said  John  Craig,  as  trustee, 
and  for  the  use  and  benefit  of  him,  the  said  Jeremiah  Craig — 
Now,  in  consideration  of  the  premises,  and  in  obedience  to  the 
said  decree,  the  said  John  Craig,  bargains,"  etc.  Besides,  Tal- 
bott in  his  answer  substantially  admits  that  he  obtained  the  deed 
by  virtue  of  the  decree,  and  as  a  compliance  of  so  much  thereof, 
as  directed  a  conveyance  by  Jeremiah  Craig.  We  are  of  opin- 
ion, therefore,  that  Jeremiah  Craig,  as  against  Talbott,  so  far  aa 
regarded  the  title  acquired  by  him  of  John  Craig,  might  well 
appeal  to  a  court  of  equity  for  relief,  and  that  lapse  of  time  op- 
posed no  obstacle  to  his  obtaining  it. 

But  it  is  strenuously  contended  that  Craig  was  destitute  of 
any  interest  which  authorized  him  to  appeal  to  a  court  of  equiij 
for  a  restoration  of  the  possession  of  the  land,  either  to  hiTrnfA^f 
or  Bell's  heirs.  It  will  be  recollected  that  the  object  of  Horine's 
suit  was  to  obtain  the  possession  of  the  land,  and  also  the  elder 
legal  title,  alleged  to  be  in  Jeremiah  Craig,  who  was  alone  made 
defendant.  The  chancellor  renders  a  decree,  by  which  the  oom- 
plainant,  or  rather  Talbott,  who  by  his  purchase,  became  enti- 
tied  to  all  the  benefit  of  the  decree,  obtsdned  the  entire  object 
of  the  suit.  By  virtue  of  the  decree,  as  we  have  seen,  he  ob- 
tained the  title  and  also  the  possession  of  the  land.  The  decree 
directed  **  Jeremiah  Craig  and  all  others  in  possession  under  or 
claiming  title  from  him,  to  surrender  the  possession."  Talbott» 
in  accordance  with  the  order  of  the  court,  and  by  the  aid  of  its 
process,  turned  out  Bell,  who  was  in  possession,  claiming  titie 
imder  Jeremiah  Craig.  Whether  the  decree  was  erroneous  or 
void  in  directiog  a  surrender  of  the  possession  by  all  those  hold- 
ing under  Craig,  or  whether  Bell  was  or  not  legally  evicted, 
we  do  not  deem  it  important  to  inquire.  It  is  sufficient  that 
Talbott  regarded  it  as  a  valid  decree  in  that  respect,  and  used 
the  process  of  the  court  accordingly,  in  enforcing  it.  Bell  also 
acquiesced  in  it  as  such,  and  looked  to  Craig  for  protection  ixh 
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ihe  reversal  of  iho  decree,  and  for  the  further  and  final  defense 
of  the  suit;  as  Bell  claimed  under  Craig,  he  coiQd  make  no  de- 
fense which  Craig  cotdd  not  make. 

The  decree  -was  reversed  by  Craig,  but  as  the  suit  was  not 
thereby  finally  disposed  of,  no  effort  was  made  for  the  restora- 
tion of  the  possession  or  the  title,  but  Talbott  was  permitted  to 
hold  both  till  the  final  termination  of  the  suit.  Craig  then,  or 
shortly  afterwards,  exhibited  his  bill,  praying  that  the  title  and 
the  possession  be  restored.  We  have  seen  that  in  regard  to  the 
title,  his  equity  was  clear  and  available,  and  it  seems  to  us  thai 
it  is  equally  so  in  regard  to  the  possession;  both  had  been  ob- 
tained in  virtue  of  the  same  decree  against  him,  the  one  from 
his  trustee,  the  other  from  his  vendee.  Upon  the  reversal  of 
the  decree,  he  was  unquestionably  entitled,  as  against  Hoiine  or 
Talbott,  to  have  both  restored,  and  restored  to  himself.  But  as 
the  object  of  his  bill  seems  to  have  been  to  perfect  directly  the 
title  in  the  heirs  of  his  vendee,  and  to  have  the  possession  restored 
to  them,  they  were,  for  that  object,  proper  and  necessaiy  parties; 
but  the  delay  in  their  coming  into  the  case,  did  not,  in  the  slight- 
est degree,  affect  or  impair  the  equity  of  the  complainant  in  his 
original  bill.  They  make  no  new  issue  and  bring  nothing  into 
the  case,  which  destroys  or  impairs  his  equity.  Whether  the  title 
and  pofisession  are  restored  to  Craig,  or  at  his  instance  to  the  heirs 
of  his  vendee,  is  a  matter,  in  reference  to  which  Talbott  has  no 
right  to  interfere  nor  complain,  and  from  which  he  can  deirive  no 
advantage.  It  is  sufficient  that  he  obtained  them  in  virtue  of  a 
decree  against  Craig,  and  that  that  decree  has  been  reversed. 

We  are  also  of  opinion  that  the  equity  of  Craig  is  not  barred 
or  affected  by  lapse  of  time.  The  decree  under  which  Tal- 
bott obtained  the  title  and  possession,  was  reversed  in  1809,  the 
suit  finally  disposed  of  in  1821,  and  Craig  exhibited  his  bill  in 
1822.  Whether  Bell  could  have  sought  relief  immediately  upon 
his  eviction,  as  we  have  before  remarked,  we  have  not  deemed 
important  to  inquire.  Talbott  treated  the  decree  against  Craig 
as  authorizing  the  eviction  of  Bell,  who  acquiesced  in  that  con- 
stmction  of  it.  Talbott  can  not  now,  therefore,  render  availa- 
ble a  different  construction.  We  are,  also,  satisfied  with  that 
portion  of  the  decree  which  renders  the  representatives  of  Tal- 
bott and  Lafon  responsible  for  rents. 

Wherefore,  the  decree  is  affirmed,  and  the  appellees  are  en* 
titled  to  their  costs  in  this  court 
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Hanna  V.  Spotts'  Heibs. 

[6  B.  MoasoB,  803.] 

VmoBMK  AvncTiNo  the  Rights  of  Infant  Defendants  murt  providi 

them  with  an  opportonity  of  being  heard  after  their  arriTal  at  majori^. 
Bill  can  not  be  Taken  as  Ck>NFE8ssD  against  Infant  DsFBHiiAirny  ot 

their  guardiaaa,  upon  failare  to  answer,  when  copies  only  of  the  notes 

which  are  the  subject-matter  of  sait  are  filed. 
Lands  of  Non-residents  can  not  be  Subjected  to  the  satisfaction  of 

their  debts,  until  the  Judgment  creditor  has  given  bonds  as  required  bj 

statute. 
Nov-SESiDENT  DEFENDANTS,  AGAINST  Whom  A  Deobbs  hss  been  rendered. 

without  notice  to  them,  may  sustain  a  bill,  in  the  nature  of  a  bill  of  re> 

Tiew,  on  the  ground  of  fraud  in  the  prooeediugs  and  decree. 
One  Who  Assumes  the  Relation  of  Gua&dian,  can  not  take  advantag* 

of  the  confidence  reposed,  to  speculate  with  the  property  of  liia  qtiad 

ward,  and  under  color  of  a  Judicial  proceeding  to  possess  himself  of  his 

estate. 
Bill  of  Review  must  be  Bbought  in  the  Ooubt  in  which  the  original 

decree  was  rendered. 
GuABDiAN  Who  Burs  in  the  Land  of  his  Wabds  at  a  Judicial  sale^  and 

afterwards  sells  the  same,  may  be  decreed  to  account  to  his  wards  for  tiie 

difference  between  the  price  paid  by  him  and  the  amount  realised  from 

the  Bsle. 
0BOEEB  IN  Favor  of  Infants  ts  Ck>NaLU8iVE  upon  them,  and  can  not  be 

attacked  collaterally. 
Tbubteb  or  Quasi  Guardian,  Who  is  Ck>MPBLLBD  to  Aooount  to  his 

cesteis  que  trust,  is  entitled  to  credit  for  the  sums  expended  by  him  in  the 

acquisition  of  the  trust  property. 

Ohanoebt.    The  opinion  states  the  facts. 

GaieSf  Lindseyy  Monroe,  and  OriUenden,  for  ihe  plaintiff. 

Sarlan,  Craddock,  Morehead,  Beed,  and  Hardin^  for  the  d»» 
fendants. 

By  Court,  Ewmo,  0.  J.  Hanna  filed  his  bill  in  the  Hanoook 
oirouit  court,  against  the  administrator  and  infant  heirs  of 
Samuel  Spotts,  deceased,  setting  up  a  demand  on  two  notes, 
one  for  four  hundred  and  eighty-four  dollars,  with  interest  from 
the  sixteenth  of  November,  1832,  which  he  charges  had  been  as- 
signed to  him  by  Edward  Colston;  the  other  for  one  thousand 
eight  hundred  dollars,  with  interest  from  the  twenty-third  of 
July,  1833,  which  he  claims  to  have  been  assigned  to  him  bj 
William  G.  Hawes.  Both  of  these  notes  he  alleges  were  exe- 
cuted by  said  Spotts,  in  his  life-time,  and  the  former  for  the  last 
installment  due  upon  a  contract  for  the  purchase  of  a  tmot  of 
land  from  the  executor  of  Colston,  the  assignor,  and  prays  that 
the  tract  of  land  might  be  sold,  also  another  tract  of  land  pux^ 
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ehaaed  by  Spotts  of  Maapin's  executor,  to  satisfy  the  two  de- 
mandB,  interest,  etc.  Process  was  served  on  the  administrator 
and  three  of  the  infant  heirs,  and  publication  made  against  the 
fourth  as  a  non-resident.  Copies  of  the  notes  and  assignmentB 
were  exhibited,  also  a  copy  of  the  contract  with  Colston's  execu- 
tor, and  the  originals  of  either  were  never  produced  or  filed, 
though  promised,  if  necessary.  The  administrator  living  in  a 
distant  county  entered  his  api>earance,  but  never  answered,  and 
a  formal  answer  for  the  infants,  filed  by  the  clerk  of  the  court 
without  being  sworn  to,  he  being  appointed  guardian  ad  liiem,  on 
the  motion  of  the  complainant.  On  the  first  day  of  the  October 
term,  1836,  an  interlocutory  decree  was  rendered,  requiring  the 
administrator  and  infants  of  Samuel  Spotts,  deceased,  to  pay  to 
the  complainant  the  demands  aforesaid,  with  interest  and  costs, 
on  or  before  the  second  day  of  the  same  term,  and  on  the  third 
day  of  the  term,  upon  their  failing  to  pay,  a  final  decree  was 
rendered,  without  giving  the  infants  day  after  they  arrived  at 
age,  to  open  the  decree  or  controvert  its  validity,  directing  the 
sale  of  the  two  tracts  of  land  to  satisfy  the  same.  A  sale  was 
made  by  a  commissioner,  who  was  appointed  for  the  purpose, 
and  Hanna  became  the  purchaser  of  both  tracts,  the  one  upon 
which  the  lien  was  claimed  for  one  thousand  seven  hundred  and 
fifty  dollars,  the  other  for  three  himdred  and  fifty-two  dollars, 
the  two  amoimts  being  less  than  the  amount  decreed  him,  and  a 
deed  was  made  to  him  by  the  commissioner,  as  was  directed  by 
the  decree. 

At  the  October  term,  1841,  Harry  I.  Spotts,  one  of  the  in- 
fants, having  arrived  at  age,  appeared  in  court,  and  in  conjunc- 
tion with  his  infant  brothers  and  sisters,  for  whom  he  appeared 
as  next  friend,  exhibited  a  petition  with  an  answer,  which  they 
made  a  cross-bill,  praying  that  they  may  file  the  same,  and  that 
the  decree  might  be  opened  and  set  aside  for  causes  of  error 
assigned  on  the  face  of  the  record,  as  well  as  for  other  causes  of 
fraud  and  breaches  of  implied  trust,  extraneous  the  record, 
which  they  charge  in  the  proceedings,  decree,  sale,  and  pur* 
chase  by  Hanna.  By  the  leave  of  the  court,  the  answer  was 
filed  and  cause  reinstated  on  the  docket.  At  a  subsequent  term, 
to  wit,  at  the  April  term,  1843,  the  heirs  of  Spotts  appeared, 
and  by  leave  of  the  court,  filed  an  amendment  to  their  cross-bill, 
which  made  the  petition  and  former  answer  and  cross-bill  parts 
thereof,  and  prayed  that  said  decree  might  be  reversed  and  set 
aside  for  the  errors  assigned  in  the  petition  and  answer,  or  in 
aaae  that  can  not  be  done  consistently  with  the  rights  of  others, 
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io  whom  it  was  alleged  Haima  had  sold  and  oomyeyed  imme- 
diatelj  after  his  purchase,  for  a  large  amount  over  and  abore  the 
amount  bid,  and  greatly  exceeding  the  amount  of  the  whole  de- 
mand claimed  by  him,  that  the  sale  be  permitted  to  stand,  and  a 
decree  rendered  against  Hanna,  for  the  excess  of  the  proceeds 
of  sale,  with  interest,  as  trustee.  Process  was  served  on  Hanna 
in  Franklin,  and  he  failing  to  answer,  the  bill  was  taken  for 
confessed,  and  a  decree  rendered,  against  him,  in  favor  of  each 
of  the  heirs  for  one  thousand  six  hundred  and  eighty-eight  dol- 
lars and  thirty-eight  cents.  From  this  decree  Hanna  has  prose- 
cuted a  writ  of  error  to  this  court. 

The  proceedings  in  this  case,  to  attain  the  object  intended, 
are  exceedingly  informal  and  irregular.  But  waiving  the  ques- 
tion, whether  a  non-resident  infant  may  not  have  the  right  to 
open  a  decree  against  him  at  any  time  vrithin  seven  years,  not- 
withstanding a  formal  answer  had  been  put  in  by  a  guardian  ad 
hiem,  appointed  at  the  instance  of  a  complainant,  we  are  satis- 
fied that  the  amendment  filed  by  the  heirs  of  Spotts,  at  the  April 
term,  1843,  taking  the  petition  and  former  answer,  with  all  their 
allegations  and  assignment  of  errors  as  parts  thereof,  is  not 
only  sufficient  to  be  sustained  as  a  bill  of  review  for  errors  ap- 
parent on  the  record,  but  also  a  bill  in  the  nature  of  a  bill  of 
review  for  fraud  in  the  proceedings,  decree,  and  sale. 

I.  It  possesses  all  the  essential  characteristics  of  a  biU  of  re- 
view, for  errors  apparent  on  the  face  of  the  record.  It  prays 
that  the  decree  may  be  reviewed  and  set  aside  for  the  errors 
assigned,  the  most  of  which  are  errors  apparent  on  the  record, 
and  is  prosecuted  as  an  original,  by  the  service  of  process  on 
the  complainant  in  that  decree.  Several  of  the  errors  assigned 
are  also  sufficient  to  authorize  the  review  and  reversal  of  the 
decree:  1.  No  time  is  allowed  to  the  infants  to  show  cause 
against  the  decree  after  they  attain  full  age.  2.  The  infants  or 
their  guardian  can  not  be  presumed  to  know  anything  about 
the  notes,  which  are  claimed  to  have  been  executed  by  their  an- 
cestor, nor  of  their  assignment  to  the  complainant,  nor  of  the 
genuineness  of  either,  and  copies  only  were  exhibited;  it  was, 
therefore,  erroneous  to  take  the  bill  for  confessed  against  the 
infants  as  to  those  matters,  upon  the  exhibition  of  copies  only; 
nor  should  a  decree  have  been  rendered  against  them  at  all, 
without  requiring  the  production  of  the  originals.  8.  The  right 
to  proceed  against  lands  of  the  non-resident  infants  for  the  de- 
mand claimed  on  the  note  for  one  thousand  eight  hundred  dol- 
lars, upon  which  there  was  no  subsisting  lien,  rests  on  (ht 
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authority  of  the  statate  of  1827 :  1  Stat.  L.  99.  The  seoond  Beo- 
tion  of  that  statate  expressly  proTides,  **  that  no  decree  shall  be 
entered  until  after  the  complainant  shall  have  executed  bond, 
with  security,  to  be  approved  by  the  court,  in  a  penally  to  be 
fixed  by  the  court;  which  bond  shall  be  taken  to  the  common- 
wealth of  Kentucky,  for  the  use  of  any  person  who  may  be  in- 
jured thereby,  conditioned  to  pay  any  damages  which  may  be 
adjudged  any  person  in  consequence  of  the  decree  or  sale  afore- 
said." No  such  bond  has  been  executed,  either  before  or  after 
the  decree. 

But,  n.  Passing  by  other  apparent  errors  in  the  proceedings 
and  decree,  the  amendment  is  sustainable,  and  was  properly 
sustained  as  a  bill  in  the  nature  of  a  bill  of  review  for  fraud  in 
the  proceedings,  decree,  and  sale. 

It  is  alleged  in  the  answer  and  cross-bill,  which  is  made  a  part 
of  the  amendment,  that  their  father  died  leaving  them  tender  in- 
fants, and  possessed  of  a  valuable  estate  in  lands,  lying  in  dififer- 
ent  states,  sufficient  to  pay  all  just  debts,  and  still  to  leave  them  a 
handsome  property,  if  the  same  had  been  properly  attended  to 
and  applied  to  that  object.  That  Hanna,  as  their  nearest  relation, 
being  Uieir  uncle,  took  possession  of  them  and  their  estate,  and 
was  regarded  by  them  as  their  legal  guardian;  whether  he  was, 
in  fact,  legally  appointed  their  guardian  they  do  not  know;  he, 
however,  exercised  the  control  of  guardian  over  them  and  their 
estate,  and  was  confided  in  as  such,  and  had  access  to  and  in- 
spection of  their  father's  papers  and  titles  as  such.  If  this  be 
so,  and  this  charge  among  others  in  the  cross-bill,  is  not  an- 
swered or  denied,  then  should  Hanna  be  treated  and  regarded 
as  quaai  guardian  or  trustee,  and  subjected  to  those  responsibil- 
ities which  devolve  upon  one  occupying  that  relation.  As  qtiasi 
guardian  or  trustee,  he  had  no  right  to  take  advantage  of  the 
confidence  reposed,  or  the  means  which  his  relation  afforded,  to 
speculate  upon  his  infant  wards  or  qiuui  wards,  by  buying  up 
outstanding  debts  against  the  estate  at  an  under  rate,  and  using 
fhem  with  or  without  the  sanction  of  a  judicial  proceeding,  to 
acquire  in  his  own  name,  the  valuable  lands  of  his  infant  wards; 
much  less,  after  he  had  availed  himself  of  the  information  and 
means  which  his  attitude  afforded,  and  purchased  up  outstand- 
ing claims  against  their  estate  and  obtained  his  sanction  of  a 
formal  decree  against  those  whose  interest  it  was  his  duty  to  de- 
fend, had  he  the  right  under  pretense  of  buying  in  the  lands 
for  the  benefit  of  his  infant  wards  to  purchase  at  a  reduced  price, 
and  take  the  title  to  himself,  and  especially  l^  holding  out  in* 
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dnoements  to  others  who  were  present  and  deedred  to  pnrchaae, 
that  he  would  sell  to  them  upon  favorable  terms,  or  by  holding 
out  any  other  indnoements,  by  which  they  were  prerented  from 
bidding  at  the  sale.  Yet  these  things  are  charged  in  the  cross- 
bill and  not  denied.  If  they  be  true,  the  most  palpable  breach 
of  trust,  abuse  of  confidence,  and  fraud,  have  been  perpetrated 
upon  the  infants'  rights,  under  color  of  a  judicial  proceeding, 
which  can  not  for  a  moment  reoeiye  the  sanction  of  a  court  of 
equity. 

These  things  are  not  only  charged,  but  it  is  further  chazged^ 
and  the  deeds  eyidencing  the  facts  exhibited,  that  he  inunedi- 
ately  sold  the  identical  same  lands  which  he  had  purchased  at 
two  thousand  one  hundred  and  two  dollars  for  seven  thousand 
four  hundred  and  thirty  dollars,  and  one  tract  which  he  had  bid 
off  at  three  hundred  and  fifty  dollars,  after  inducing  others  un- 
der some  pretense  to  withdraw  higher  bids  which  they  had 
made,  he  sold  for  five  thousand  four  hundred  and  thirty  doUazB, 
and  these  sales  were  made  to  persons  who  were  present  at  the 
sales,  and  were  anxious  to  buy.  It  is  further  chaiged  that  he 
purchased  the  note  of  one  thousand  eight  hundred  dollars  at  a 
reduced  price,  they  belieye  at  the  rate  of  about  sixty  cents  to  the 
dollar,  and  upon  fayorable  terms  of  payment.  These  charges 
with  others  in  the  answer,  standing  unconbradicted,  make  out  a 
dear  case  of  fraud  and  breach  of  implied  trust,  in  the  inception 
and  presentation  of  the  claims  to  a  court  of  equity,  and  fraud 
and  breach  of  implied  trust  in  obtaining  the  decree,  and  palpa- 
ble fraud  and  breach  of  implied  trust  in  the  sale  and  acquisition 
of  the  infants'  lands,  which  entitle  them  to  the  interposition 
and  aid  of  the  chancellor,  in  a  bill  in  the  nature  of  a  bill  of  re- 
view for  fraud  and  breach  of  trust.  And  this  proceeding,  as 
well  as  the  bill  of  review,  was  properly  instituted  in  the  court 
where  the  decree  was  rendered,  and  that  court  alone  perhaps 
coiQd  take  jurisdiction  of  the  case.  The  unity  and  integrity  of 
the  record  requires  that  errors  in  the  decree  or  fraud  in  its  ob- 
tention,  should  be  corrected  alone  by  original  proceedings  in 
the  court  where  it  was  obtained. 

Nor  do  we  perceive  any  error  to  the  prejudice  of  Hanna  in 
decreeing  him,  upon  the  idtemate  prayer  of  the  infants'  bill,  to 
account  to  them  for  the  excess  which  he  received  over  and  above 
the  amount  of  his  demands,  from  the  purchasers  of  the  lands 
from  him.  It  was  competent  for  them  to  ask  a  restitution  of 
their  lands,  or  under  the  sanction  of  a  court  of  equity,  to  affirm 
the  sale  and  seek  from  their  quasi  trustee,  the  amount  which  he 
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liad  leceiTed  for  fhem,  and  interest  thereon.  Those  to  whom 
he  has  sold  may  be  innocent  parchasers,  and  in  that  event  thqr 
might  not  be  entitled  to  a  restitution  of  the  land,  and  if  they 
*WBEe,  it  might  be  most  to  their  advantage  to  obtain  a  decree 
against  Hanna,  for  the  proceeds  of  his  sale,  with  interest,  and 
lie  has  certainly  no  right  to  complain.  The  ground  taken  bj 
the  counsel  in  (lie  argoment,  is  untenable,  namely,  that  the  in- 
fants have  no  right  to  affirm  the  sale,  and  that  after  they  at- 
tained majority,  they  would  have  the  right  to  OTerhaul  the  decree 
and  xeoover  their  land.  As  complainants,  which  is  the  attitude 
fhey  occupy  in  this  case,  the  decree  in  their  favor  is  conclusive 
upon  them,  though  they  arid  infants,  and  they  have,  in  the  gen- 
eral, no  more  right  to  question  such  decree  hereafter,  than  if 
they  were  adults.  They  may  and  have  a  right  to  open  a  decree 
against  them  as  infimt  defendants,  after  they  attain  full  age,  but 
liave,  in  the  general,  no  right  to  open  a  decree  in  their  favor^ 
obtained  upon  their  own  prayer  as  infimt  complainants,  nor  to 
question  it  collaterally. 

But  there  is  error  in  the  decree,  as  we  think,  to  the  prejudice 
of  Hanna  in  one  particular.  It  appears  from  a  deed  exhibited  by 
the  infants,  as  evidence  of  one  of  Hannahs  sales  of  a  i>art  of  the 
river  tract,  that  he  sold  the  same,  as  to  three  thousand  two  hundred 
and  seventy-five  dollars  of  the  amount,  upon  a  credit  of  near 
one  and  two  years,  and  this  sum  forms  a  part  of  the  amount  de- 
ereed  to  the  infants.  It  is  not  averred  in  their  bill,  nor  does  it 
appear  in  the  record,  that  this  sum  has  ever  been  paid  to  Hanna» 
or  that  he  has  ever  collected  it,  or  will  be  able  ever  to  collect  it. 
It  may  not  in  fact,  be  collectible,  though  the  presumption  is 
strong  that  it  is,  from  the  fact  that  the  terms  of  sale  are  shown 
in  the  deed,  and  an  implied  lien  on  the  land  is  raised  for  its  pay- 
ment. If  he  has  not  received  the  money,  and  has  been  guilty  of 
no  laches  causing  its  loss,  he  should  not  have  been  made  liable 
as  quasi  trustee,  for  the  amount  in  money,  but  should  only  in  the 
event  that  it  has  not  been  collected,  have  been  required  to  ae- 
sign  and  deliver  over  to  the  infants  the  notes,  and  all  evidences 
and  liens  securing  the  payment  of  the  same,  as  well  as  all  pro- 
oeedings  had  to  enforce  payment.  And  as  for  this  error,  the 
decree  is  erroneous,  and  must  be  reversed,  it  is  proper  to  re- 
mark, that  the  infants  may  have  been  prejudiced  by  the  decree 
as  rendered.  As  quasi  guardian  or  trustee,  Hanna  was  entitled 
to  a  credit  only  for  the  amounts  which  he  expended  in  the  ac- 
quisition of  the  notes  assigned  to  him,  when  reduced  "to  a  cash 
value,  and  interest  thereon,  and  has  obtained  a  credit  for  the 
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whole  amount  of  the  notes  and  interest.  Though  it  may  be 
questionable,  whether  the  allegation  is  sufficientlj  i^Nxsifio 
(**  that  they  belieyed  he  had  purchased  one  of  the  notes  at  about 
sixty  cents  in  the  dollar  only,  and  upon  favorable  terms  of  pay- 
ment"), to  entitle  the  infants,  in  a  decree  upon  confession,  to 
an  abatement  of  the  excess  not  paid  by  Hanna;  yet,  if  upon 
answer  or  proof,  it  should  turn  out  that  Hanna  did  purchase 
the  note  at  a  discount,  or  upon  more  fayorable  terms  of  pay- 
ment than  the  payment  of  cash,  Hanna  should  be  allowed  a 
credit  only  for  the  cash  value  of  the  amoimt  expended  in  the 
purchase,  and  interest  thereon. 

The  decree  is  erroneous,  and  must  be  reversed,  and  cause  re- 
manded, that  an  inquiry  may  be  instituted  by  an  auditor  or 
otherwise,  to  ascertain  whether  the  amounts  for  which  Hanna 
sold  a  part  of  the  river  tract,  upon  a  credit,  have  been  paid  in 
part  or  in  whole,  and  if  paid  in  part  only,  what  amount  has 
been  paid,  and  when  paid;  and  further,  that  inquiry  be  made, 
and  proof  taken  as  to  the  amoimt  which  Hanna  paid  in  the  pur- 
chase of  the  notes  assigned  to  him,  and  in  what  payment  was 
made,  and  if  in  property,  the  value  thereof  at  the  time  of  pay- 
ment, and  when  and  upon  what  terms  payment  was  made.  And 
that  the  auditor  have  power  to  interrogate  Hanna  upon  all  these 
points,  if  the  infants  desire  it;  and  upon  the  coming  in  of  the 
report,  that  a  decree  be  rendered  as  indicated  in  this  opinion. 

But  as  the  decree  was  rendered  on  a  confession  of  the  bill, 
and  without  an  answer,  and  must  be  reversed,  and  the  cause 
remanded  for  error  noticed,  and  Hanna  may  be  able  to  explain 
and  counteract  the  severe  charges  made  against  him  in  the  bUl, 
should  he  show  suffioient  and  satisfactory  cause,  he  may  be 
allowed  to  file  his  answer. 

Decree  reversed,  etc.  

Dbobsk  against  an  Infant  should  Allow  Hnc  a  Day  on  arriying  at 
nutjority  to  show  cause  against  the  decree:  Loekwood  V.  Stradleyf  12  Am. 
Dec  07.  As  to  the  effect  in  general  of  judgments  against  iniant  defendantiy 
•ee  the  note  to  PorUr  v.  RMn8on^  13  Id.  159;  Shaker  v.  6^ites,  38  Id.  I64| 
and  prior  cases  in  this  series  cited  in  note. 

Onh  Who  Assumes  to  Act  as  Guahdian  beoomes liaUa  as mdht  Vm^Mfpi 
r  Fcm  DeuMn^  25  Am.  Deo.  516. 
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(6  B.  MonoB,  506.] 

temiVy  nr  Skluno  Pboperit  at  an  ExKOunoir  Sale,  mul  diioloM 
whaterer  facto  he  knows  with  regard  to  the  interest  which  ho  offers  for 
sale,  and  in  neglecting  so  to  do,  is  liable  to  a  purchaser  for  any  damage 
suffered  by  reason  of  each  neglect 

Vailurk  ov  a  Shsbiff  to  Ankounob  thb  Katubb  ov  thb  iBrmtaR  offend 
for  sale,  although  a  breach  of  official  duty,  is  not  a  fiaad  as  to  any  pur- 
chaser who  was  otherwise  apprised  of  the  facto  befoco  his  pnrohsse. 

ComaiiT.    The  opinion  states  the  fiusts. 

BaUardSf  for  the  plaintifb. 

Loughborough^  for  the  defendants. 

By  Conrty  Mabshall,  J.  This  action  is  faronght  against  the 
sheriff  of  Jefferson  county  and  his  sureties,  for  an  alleged 
breach  of  his  official  bond.  The  facts  are  in  substance,  that  on 
the  first  day  of  Februaxy,  1841,  a  lot  of  tweniy-six  and  a  half 
feet  front,  in  the  city  of  Louisville,  had  been  sold  as  the  prop- 
erty of  one  Kelker,  under  an  execution  against  him  and  an- 
other, and  in  favor  of  Donaldson,  H.  S.  Smith  being  the  pur- 
chaser for  three  hundred  and  seventy-two  dollars  and  eighty-two 
and  one  half  cents;  that  in  March  following,  a  subsequent  exe- 
cution, in  favor  of  Samuel  Ohurchill  against  Eelker,  v^as  levied 
on  his  right  to  redeem  said  lot,  and  on  the  third  of  May,  1841, 
the  same  was  sold  to  Minor  Bedd  for  the  debt  and  costs,  being 
two  hundred  and  thirteen  dollars  and  forty-nine  cents;  that  on 
the  sixteenth  of  April,  1841,  an  execution  of  that  date,  in  favor 
of  Donaldson  and  against  Eelker  and  another,  was  also  levied 
on  the  same  right  of  redemption;  and  on  the  twenty-first  of 
Hay,  1841,  an  execution  of  the  nineteenth,  in  favor  of  Heth  and 
Halbert,  the  relators,  against  Eelker,  v^as  levied  ''  subject  to  ex- 
ecution number  3299  (Donaldson's),  on  all  the  right,  title,  and  in- 
terest" of  Eelker  in  the  same  lot.  On  the  fifth  day  of  July,  1841, 
the  same  was  sold  under  both  executions,  and  the  relators,  Heth 
k  Halbert,  by  their  agent,  became  the  purchasers,  at  the  price 
of  one  hundred  and  twenty-two  dollars  and  twenty-one  cents, 
the  amount  due  on  both  executions,  of  which  sum  they  paid 
fpurteen  dollars  and  fourteen  cents  on  the  elder  execution,  and 
five  dollars  alkid  ten  cents  sheriff's  commission,  and  for  the  res- 
idue their  own  execution  v^as  returned  satisfied. 

The  three  last  levies  and  sales  were  made  by  the  same  deputy, 
UcBeynolds,  who  made  no  mention,  at  the  time  of  the  last  sale, 
of  the  nature  of  the  interest  which  he  was  offering,  although 
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the  plaintifrB  agent  told  him  he  had  come  to  buy  in  the  prop- 
erty levied  on,  and  inquired  as  to  the  validity  of  a  certain  mort- 
gage, as  to  which  both  were  of  opinion  that  it  was  invalid. 
Nothing  more  was  said  about  the  title,  and  nothing  about 
the  previous  executions  and  sales.  The  court  refused  to  permit 
this  agent  to  answer  the  question  whether  he  thought  he  waa 
purchasing  an  unincumbered  title  to  said  lot,  and  would  not 
permit  him  to  state  his  belief  that  Heth  and  Halbert  did  not  know 
that  they  had  purchased  nothing  until  about  a  year  after  th» 
sale,  when  they  wanted  a  deed,  and  that  he  had  heard  them  say 
nothing  about  the  purchase  until  that  time.  To  the  rejection  of 
this  testimony,  and  to  the  admission  of  Eelker,  the  debtor,  to 
depose  as  a  witness,  the  plainta'flfs  excepted;  and  the  defendants 
excepted  to  the  exclusion  of  Eelker's  statement,  that  he  had 
verbally  directed  the  sheriff  to  levy  the  execution  on  his  right  to 
redeem  said  lot. 

Upon  these  exceptions  we  observe,  that  as  the  agent  was  sent 
to  buy  in  the  property,  his  thinlring  that  it  was  unincumbered 
was  immaterial  to  the  support  of  the  action,  though  his  knowl- 
edge of  the  facts  might  have  been  material  for  the  defense;  and 
his  belief  of  the  ignorance  of  Heth  and  Halbert,  founded  on 
his  not  having  heard  them  speak  of  their  purchase  for  a  year, 
was  wholly  incompetent  to  prove  their  ignorance.  The  excluded 
statement  of  Eelker,  who  was  a  competent  witness,  was  irrele- 
vant and  incompetent,  because  his  parol  direction  to  levy  on  an 
interest  not  subject  to  execution,  was  wholly  insufficient  to  pass 
it  by  the  sale;  and  although  it  might  have  formed  some  excuse 
for  making  the  levy,  it  did  not  make  it  valid,  nor  furnish  any 
ground  for  adhering  to  it,  unless  Eelker  had  executed  a  written 
authority,  or  being  present  at  the  sale,  had  there  acted  in  such  a 
manner  as  to  estop  him  from  afterwards  asserting  title.  The 
complaint  is,  that  the  sheriff,  knowing  the  condition  of  the  in- 
terest which  he  was  offering  to  sell,  failed  to  announce  it,  and 
fraudulently  and  in  violation  of  his  duty,  offered  for  sale  that 
which  he  had  no  authority  to  sell,  thus  inducing  the  relators  to 
bid  and  to  pay  their  money  and  lose  the  benefit  of  further  exe- 
cutions on  their  judgment,  when  they  got  nothing,  and  that  he 
returned  their  execution  satisfied,  when  he  knew,  or  ought  to 
have  known,  that  nothing  had  been  or  could  be  realized  upon 
the  sale.  This  is  the  gravamen  of  the  action,  and  although  the 
excluded  statement  of  Eelker  might  tend  to  relieve  the  sheriff 
from  the  imputation  of  intentional  fraud,  still  if  it  was  his 
Dlain  duly  to  have  announced  the  condition  of  the  interest 
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which  he  was  selliBgy  and  to  have  furnished  himaelf  with  such 
eTidence  of  his  authority  to  make  the  sale,  as  would  haTe  se- 
cured that  interest  to  the  purchaser,  his  omission  to  do  these 
things,  whether  it  proceeded  from  ignorance  of  his  duty  or  a 
fiaudtQent  intention,  rendered  him  liable  for  the  damage  conse* 
quent  upon  his  failure.  Ignorance  of  a  plain  duty  can  not  re- 
licTO  him  from  his  responsibility,  as  to  which,  if  fraud  were 
material,  gross  ignorance  is  often  deemed  equivalent  to  fraud. 

The  first  question  then  is,  whether  the  sheriff  violated  his 
duty  in  not  announcing  the  facts  which  he  knew  with  regard  to 
{he  interest  which  he  was  offering  to  sell.  We  are  not  now  in- 
quiring whether  it  is  the  duly  of  the  sheriff  to  search  out  for 
incumbrances  upon  a  title  prima  facie  liable  to  sale,  but  what 
he  should  have  done  when  offering  for  sale  an  interest  which,  if 
it  had  ever  been  subject  to  levy  and  sale,  had  by  his  own  acts, 
been  placed  in  such  a  condition  as  not  that  it  could  not  be  avail- 
able to  any  purchaser,  but  by  his  paying,  within  a  limited  time 
(say  six  months),  the  amount  of  the  previous  purchases,  with 
the  per  centum  thereon,  and  whether  it  was  not  the  duty  to  an- 
nounce these  facts  so  well  known  to  him,  and  of  which  the  mass 
of  bidders  must  have  been  presumed  to  be  ignorant.  The  ques- 
tion is,  whether  every  bidder  has  not  a  right  to  expect  from  the 
sheriff  the  exercise  of  that  good  faith  which  prescribes  that 
every  private  vendor  shall  communicate  facts  so  material  as 
thefle,  and  which  being  peculiarly  within  his  knowledge,  are  at 
{he  same  time  not  presumed  to  be  known  to  the  purchaser. 
And  whether  the  failure  to  perform  this  plain  duty  of  good  faith, 
is  not  a  fraud  in  the  sheriff  as  it  would  be  in  any  other  individ- 
ual. Were  it  conceded  that  caveat  emptor  is  the  general  role 
applicable  to  execution  sales,  even  that  rule  would  not  shield 
the  sheriff  from  responsibility  for  a  fraudulent  concealment,  nor 
throw  the  consequent  loss  upon  an  innocent  purchaser. 

In  the  case  of  McOhee  v.  Ellis  A  Browning,  4  Litt.  244  [14 
Am.  Dec.  124],  and  Wol/ard  v.  Ffielps,  2  J.  J.  Marsh.  81,  this 
conrt,  in  discussing  the  duties  and  liabilities  of  a  sheriff,  have 
gone  much  further  than  is  necessary  to  show  that  the  sheriff,  in 
this  case,  violated  his  duiy,  and  that  he  is  responsible  as  for  a 
fraud.  In  the  last  of  these  cases  it  is  said  to  be  ''  his  duty  to 
make  known  to  bidders  the  nature  of  the  interest  which  he 
offers  for  sale:"  p.  83.  In  the  other  case,  p.  246,  it  is  said, 
**  the  purchaser  has  a  right  to  presume  he  (the  sheriff)  has  done 
his  duty,  and  to  infer  from  his  office,  the  execution  and  the  sale, 
that  he  brings  a  good  title,  and  if  he  does  not,  that  the  sberiil 
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has  BO  for  violated  his  duty  as  to  deceive  him."  And  in  the  first 
case,  p.  36,  it  is  said,  "  if  he  takes  the  land  in  execution,  know« 
ing  that  the  defendant  has  no  title,  his  conduct  is  a  frandolent 
violation  of  duty."  Here  the  sheriff,  without  mistake  or  igno« 
ranee  of  the  facts,  sold  land,  or  an  interest  in  land,  which  he 
had  no  authority  to  sell,  and  failed  to  state  the  nature  of  the 
interest  sold  and  the  facts  regarding  it  which  he  knew,  and 
which  it  was  essential  that  every  bidder  should  know.  And  we 
can  but  consider  his  conduct  as  a  violation  and  neglect  of  duty, 
for  which  he  is  liable  on  his  official  bond,  though  the  miscon- 
duct may  amount  to  a  fraud  in  the  deputy,  who  actually  con- 
ducted the  execution. 

But  although  the  failure  to  announce  the  nature  of  the  inter- 
est offered  for  sale,  was  a  breach  of  official  duty,  it  could  not  be 
denominated  a  fraud  as  to  any  purchaser  who  was  otherwise  ap- 
prised of  the  facts  before  his  purchase.  Nor  could  the  present 
relators,  if  thus  apprised  of  the  facts,  maJTitain  this  action  for 
the  recovery  of  more  than  nominal  damages,  either  for  the  levy 
or  return  of  their  execution,  or  for  the  sale  of  a  pretended  in- 
terest to  them,  volenti  non  JU  injuria.  But  they  had  a  right  to 
trust  to  the  sheriff  for  obeying  the  mandate  of  the  writ,  and  if 
they  were,  in  truth,  ignorant  of  the  facts  when  they  purchased, 
they  may  rightfully  hold  the  sheriff  responsible  to  the  full  ex- 
tent of  their  loss,  not  only  in  the  money  paid  upon  the  ptu> 
ohase,  but  also  in  the  return  of  their  execution  as  satisfied. 
They  got  nothing  by  their  purchase.  If  they  were  ignorant  of 
the  facts,  they  had  a  right,  knowing,  as  must  be  presumed,  that 
Eelker  once  had  title  to  the  lot,  and  was  in  possession  of  it,  to 
rest  satisfied  in  the  belief  that  they  had  made  the  first  purchase. 
They  had  no  reason  to  suppose  otherwise,  no  motive  or  ground 
for  inquiring  about  facts  of  which  they  had  no  intimation,  and 
should  not  suffer  for  their  inactivity  until  the  time  was  coming 
round  when  they  might  expect  either  that  the  lot  would  be  re- 
deemed or  that  they  might  obtain  an  indefeasible  title.  They 
did  not  know  that  there  was  any  occasion  either  for  their  at- 
tempting to  redeem  the  lot,  or  to  quash  the  execution.  And  if, 
as  the  evidence  conduces  to  prove,  their  debt  might  have  been 
made  a  short  time  after  this  sale,  had  an  execution  then  been  in 
hand,  we  are  of  opinion  that  assuming  their  continued  igno- 
rance of  the  nature  of  their  purchase,  tiiey  may  recover  in  this 
action  the  whole  amount  of  their  bid,  with  interest;  notwith* 
standing  the  fact  that  their  debtor  had  no  other  property  at  the 
tme  of  the  levy  and  sale,  except  his  interest  in  the  lot,  if  after 
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baling  sabeeqnentlj  had  oliher  property  Bufficienfe  to  satisfy  the 
debt,  he  again  became  insolvent  before  the  relators  were  ap> 
prised  of  the  grounds  for  quashing  the  retum,  or  before  they 
could  have  made  their  knowledge  available  for  that  purpose* 
If  their  debt  could  not  have  been  made  in  the  interval  just  desig- 
nated, they  would  be  entitled  to  recover  only  the  amount  paid 
npon  the  former  execution,  and  for  the  sheriff's  commission 
with  interest.  We  will  only  add,  that  even  if  Kelker  was  pres- 
ent at  the  sale,  and  if  he  would  have  been  concluded  as  to  hi» 
interest,  when  it  was  not  defined  nor  sold  as  by  his  authority  or 
assent,  still  the  purchase  could  not  have  been  made  available  by 
one  who  was  ignorant  of  the  facts,  and  who  knew  neither  thai 
there  was  any  right  of  redemption  or  that  he  was  purchasing 
such  light,  and  the  case  would  not  be  altered  by  the  fact  sup- 
posed. Having  thus  stated  the  principles  which,  as  we  suppose, 
cover  the  whole  case,  it  is  sufficient  to  say  that  the  opinions  of 
the  court  in  giving  and  withholding  instructions,  were  incon- 
Bistent  with  these  principles,  and  seem  to  have  placed  the  case 
before  the  juiy  on  the  basis  that  the  sheriff  was  not  liable  for 
damages  unless  he  either  actually  misrepresented  the  facts  or 
failed  to  answer  inquiries,  or  was  guilfy  of  an  intentional  fraud. 
Wherefore,  the  judgment  is  reversed  upon  the  errors  assigned 
by  the  plaintiffs  in  the  writ,  and  the  cause  is  remanded  for  a  new 
trial. 

Shbbuv's  Duty  to  IirfosH  Pobohaseb  or  thb  Existinob  or  Pbiob 
IvcuHBBAMOKk — ^The  doctrine  maintained  in  the  principal  case,  to  the  effect 
that  a  aherifl^  in  leUing  property  taken  by  him  nnder  execution,  ia  bound  to 
inform  all  bidders  and  pnrohaaers  of  the  existence  of  any  prior  inoombranoea 
thereon  of  which  he  has  knowledge,  and  in  default  of  bo  doing  ia  liable  to  a 
pmchaaer  who  ia  injured  thereby,  has  no  authority  in  its  support  except  th* 
principal  case,  and  may  well  be  doubted.  The  two  cases  relied  upon  by  th* 
ooort  will  be  seen  on  examination  not  to  bear  out  the  proposition  for  which 
they  were  cited,  and  the  few  remaining  cases  in  which  this  doctrine  is  dis- 
ooaaed  are  directly  to  the  contrary.  The  case  of  MeOhee  v.  Ellis,  4  Litt.  244^ 
was  an  action  brought  by  a  judgment  purchaser,  from  whom  the  property 
which  he  had  bought  as  tiie  property  of  the  judgment  debtor  had  been  recov- 
ered by  its  rightful  owner,  against  the  judgment  creditor  and  the  debtor* 
The  aheriff  was  not  made  a  party  to  the  action  in  any  manner.  The  other 
ease  of  Wo^ford  ▼.  Phelps,  2  J.  J.  Marsh.  31,  upon  which  the  court  relies,  waa 
similar  in  its  nature.  The  quotations  made  from  the  opinions  of  the  court  ia 
these  two  cases  were  mere  dicta,  and  in  no  way  essential  to  a  determinatioa 
of  the  qnestions  necessary  to  be  decided.  In  IIuU  v.  Chamley,  11  N.  Y.  0O6» 
the  liability  of  a  sheriff  in  selling  personal  property  subject  to  a  chattel  mort- 
0ige  waa  elaboimtely  discussed  by  Judge  Denlo,  and  the  general  doctrine  laid 
down  by  that  eminent  jurist  as  to  the  duty  of  a  sheriff  under  such  circum- 
■tHioes  does  not  harmonize  with  the  doctrine  of  the  principal  case.  Tha 
ooort  said:  "  Whether  the  sheriff  assumed  to  sell  the  whole  interest,  ignoring 
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the  existonoe  of  the  mortgage,  or  limited  the  sale  to  the  mortgagor*!  intam^ 
ezpreesly  recognizing  the  mortgage  and  selling  rabjeet  to  it,  the  righti  of  tlie 
pnrohaeer  would  in  either  caee  be  precisely  the  same.  The  mortgagee  would 
not  be  deprived  of  his  interest  by  a  sale  which  did  not  reoognixe  the  mort- 
gage, nor  would  the  purchaser  under  such  a  sale  acquire  anything  more  than 
the  interest  which  was  bound  by  ezeontion."  And  to  the  same  efEect  is  Car- 
paUer  ▼.  SimmoM,  28  How.  Pr.  12.  In  Canon's  Ccm^  6  Watts,  140,  the 
question  was  directly  presented,  and  the  reasons  advanced  by  the  court  seem 
so  conclusive  that  a  quotation  at  length  is  advisable.  This  was  a  motion  to 
set  aside  an  execution  sale  on  the  ground  that  at  the  time  of  miLlfing  the  same 
the  sheri£f  neglected  to  state  that  certain  incumbrances,  which  were  supposed 
to  be  on  the  property,  had  been  paid,  of  which  fact  it  was  alleged  he  had 
knowledge. 

The  court  repudiated  this  position  as  follows:  "  I  think  it  likely  that  it 
never  was  before  heard  of,  that  it  was  the  duty  of  the  sheriff  to  examine  into 
and  to  know,  before  he  sold  real  estate  taken  in  execution  by  him,  whether 
there  were  any  incumbrances  upon  it  or  not»  besides  the  one  for  which  the 
«Je  was  about  to  be  made;  and  then  not  only  to  make  them  known  at  the 
time  of  sale,  but  to  decide  and  give  notice  to  thoee  in  attendance,  who  may 
be  disposed  to  bid,  what  will  be  the  legal  effect  of  his  sale;  whether  it  will 
dischuge  the  property  from  all  or  any  of  the  other  incumbrances  in  case  snch 
«xist,  or  whether  it  vrill  still  remain  liable  to  them,  and  if  to  any  and  not  all, 
which  of  them.  If  such  were  his  duty,  it  would  require  him  to  decide  ques- 
tions occasionally  which  few,  if  any,  of  our  sheriflb  would  be  competent  to 
pass  upon.  But  at  no  time,  either  before  or  after  the  sale,  can  he  be  oaUed 
on  to  decide  on  any  such  matters;  for  after  the  sale,  when  he  has  reoeived  the 
money,  he  may  bring  it  into  court,  and  demand  of  the  court  an  order  or  de- 
eree,  directing  how  it  shall  be  paid  and  distributed  among  thoee  who  in  the 
opinion  of  the  court  are  by  law  entitled  to  it»  and  thus  protect  himself  from 
idl  responsibility  in  respect  to  the  disposition  of  it  Bidders,  therefbrey  most 
look  out  and  take  care  of  themselves.  It  is  their  business  to  ^^*"*«"^  belore- 
hand,  and  after  having  made  themselves  acquainted  with  the  facts  and  oir- 
oumstances  in  relation  to  incumbrances,  if  any  exist,  then  to  decide  for 
themselves  as  to  what  will  be  the  legal  effect  and  operation  of  the  sale  npon 
them.  It  is  true  that  in  doing  this,  questions  may  arise  occasionally  of  no 
little  difficulty,  such  indeed  as  may  require  the  best  legal  advice  that  is  to  be 
had,  in  order  to  bid  safely;  but  this,  generally,  is  not  without  the  reach  of 
those  who  are  able  to  buy;  and  caoetU  t/mptCTf  as  was  said  by  the  attorney  of 
the  plaintiff  at  the  time  of  the  sale,  when  he  was  asked  to  say  whether  it  was 
to  be  understood  the  property  was  to  be  sold  subject  to  the  bank  mortgage  or 
not,  is  certainly  the  rule  that  must  govern  and  determine  the  rights  and  lia- 
bilities of  those  who  become  purchasers  at  sheriflb'  sales.  The  sheriff,  in 
making  the  sale,  acts  merely  as  a  minlBterial  officer."  This  view  is  adopted 
and  approved  by  Mr.  Freeman  in  his  work  on  executions,  section  838.  That 
the  sheriff,  in  making  a  sale  under  judicial  process,  can  not  warrant  the  title 
of  the  property  sold,  and  that  the  doctrine  of  ecwexU  enqpior  applies  in  full 
force  to  suc(h  sales,  are  equally  well-settled  doctrines:  Laws  ▼.  7%ompsont  4 
Jones' L.  lOi;  Ai2iNoikl  T. /Vice,  13  Ohio»  383;  ^Tfts  Jfbnte  .iOfl^rv,  9  Wheal 
410. 
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GhENOWITH   v.   GHAMBEBLm. 

[6  B.  UOHBOX.  00.] 

BOiL  or  SzGHANOK  IB  A  FoBEioN  BiLL,  IT  DiuwH  hj  %  oitibn  of  one  stall* 

OB  a  firm  in  another  state. 
Bboulab  and  Foiucal  Pbotkst  is  Nscbssaby  to  Bkootibt,  upon  a  foreign 

biU  of  exchange,  against  a  maker  or  indorser. 
Pbxskntation  and  Notino  lOB  NoK-PATMENT  by  the  clerk  of  the  notary.  Is 

not  sufficient,  in  the  absence  of  proof  that  such  a  practice  is  sanctioned 

by  the  custom  of  the  place  where  the  demand  was  made. 

A0CX>MXODATION   InDOBSKHSNT  OF  filLL  OF  EXCHANOB  BT  OkX  MXMBBB  OV 

A  FntM  is  not  sufficient  to  charge  the  other  member  of  the  fiim,  in  the 
absence  of  proof  of  an  express  or  implied  authority,  independent  of  the 
authority  oonf  eired  by  the  partnership. 

Tbb  facts  are  stated  in  the  opinion. 


r,  for  the  plaintifb. 
I^  and  PagCy  for  the  defendant. 

By  Cionrt,  Ewino,  0.  J.  William  P.  Soott,  of  LonisTille,  drew 
a  bill  of  exchange  in  favor  of  Chenowith  &  Co.,  on  the  firm  of 
Soott  &  Co.,  of  New  Orleans,  of  which  he  was  a  member,  for  the 
sum  of  one  thousand  eight  hundred  and  ninety-five  dollars  and 
eighty-two  cents,  payable  six  months  after  date,  which  was  in- 
dorsed, as  accommodation  indorsers,  by  Thayer  &  Co.,  and 
accepted  by  Scott  &  Co.  The  indorsement  of  the  firm  of  Thayer 
&  Co.  was  made  by  Thayer,  one  of  the  firm,  without  the  knowl- 
edge of  Chamberlin,  the  other  member  of  the  firm,  and  the  tact 
of  the  indorsement  by  Thayer,  one  of  the  firm,  was  known  to 
the  plaintiflfs.  The  bill  was  protested  for  non-payment,  and  the 
protest  regularly  made  out,  under  the  hand  and  o£Scial  seal  of 
the  notary  public,  of  New  Orleans,  and  notice  in  due  form  given. 
But  it  was  proved  by  a  witness,  that  the  presentation  for  pay- 
ment was  made  by  a  clerk  of  the  notary,  and  not  by  the  notary 
himself.  Nor  is  there  any  proof  in  this  case,  as  was  in  the  case 
of  M^Clane  v.  FUch  A  Chamben,  4  B.  Mon.  600,  that  it  was  the 
universal  custom  of  New  Orleans,  for  the  clerk  of  the  notary  to 
make  presentment  of  bills  for  payment,  and  note  their  non-pay- 
ment. The  circuit  court  instructed  the  jury,  that  if  they  believed 
that  the  bill  in  question  was  presented  by  a  clerk,  and  not  by 
the  notary  himself,  they  should  find  for  the  defendant,  Cham- 
berlin,  the  suit  having  been  abated  as  to  Thayer,  who  indorsed 
it.  The  jury  so  found,  and  a  motion  for  a  new  trial  being 
oreimledy  the  plaintiffs  have  appealed  to  this  court. 

The  bill  in  question  being  drawn  bya  citizen  in  Kentucky^  on 

Ax.  Dao.  Vol.  XLin— 10 


146  Chenowtth  v.  Chamberun.         [Eenincky, 

a  firm  of  another  state  of  this  iiiiion,and  made  payable  there,  is 
not  an  inland  or  domestic  bill,  but  a  foreign  bill,  and  partakes 
of  the  nature,  and  is  subject  to  the  rules  of  the  mercantile  law, 
applicable  to  foreign  bills:  Landsdale  y.  Brown^  C.  C.  U.  S.,  Ap- 
pendix No.  2  to  2  Pet. ;  Buckner  v.  Finley  and  Van  Lear,  2  Pet. 
586.  Our  statute,  1  Stat.  L.  249,  does  not  designate  the  charac- 
ter of  the  bill,  but  only  prescribes  a  different  rate  of  damages 
recoverable  on  a  bill  drawn  in  one  state  of  tins  union  on  another, 
from  the  amount  recoverable  on  a  bill  drawn  in  this  state,  and 
made  payable  in  a  foreign  country. 

This  being  a  foreign  bill,  a  protest  regularly  made  out  in 
due  form,  is  necessary  to  a  recovery,  and  upon  any  other  proof 
of  presentation  for  payment  and  refusal  than  that  evidenced  by 
the  protest,  a  recovery  can  not  be  had  against  a  dmwer  or  in- 
dorser :  Chit,  on  Bills,  214,  and  the  authorities  referred  to.  And 
it  is  now  pretty  well  settled,  that  the  presentation  and  noting  for 
non-payment,  must  be  made  by  the  notary  public  himself,  as  an 
accredited  public  officer,  and  will  not  be  good,  if  presented  by  his 
clerk:  Id.  211  (same,  SthLond.  ed.  494,  note  O),  and  the  authori- 
ties referred  to  in  Mr.  Chitty's  correspondence  with  the  London 
and  Liverpool  merchants;  the  Onondaga  Bank  v.  Bales,  8  Hill, 
63.  Unless,  as  was  determined  by  this  court  in  the  case  of  My 
Clone  V.  FUch  S  Chambers,  4  B.  Mon.  600,  the  payment  and  de- 
mand of  payment  by  the  clerk  of  the  notary,  is  sanctioned  and 
sustained  by  the  custom  of  the  city  or  place  where  the  demand 
is  made.  And  as  the  existence  of  such  a  custom  in  New  Orleans 
has  not  been  proven  in  this  case,  and  as  a  matter  of  fact,  oould 
not  be  regarded  by  the  court  or  jury,  except  upon  its  proof,  the 
instruction  of  the  court  was  proper,  and  the  verdict  of  the  jury 
justified  by  the  proof. 

Moreover,  the  indorsement  of  the  bill  by  Thayer,  in  the  firm 
name,  as  mere  accommodation  indorsers,  is  not  sufficient  to 
charge  Ghamberlin,  the  other  member  of  the  firm,  in  the  ab- 
sence of  proof  of  an  express  or  implied  authority,  independent 
of  the  authority  conferred  by  the  partnership.  And,  though  the 
proof  that  Scott  &  Co.,  at  whose  instance  the  indorsement  was 
made,  had  been  in  the  habit,  during  the  same  summer  and  fall, 
of  indorsing  for  the  accommodation  of  Thayer  &  Co.,  which  was 
known  to  Chamberlin,  was  properly  left  to  the  jury,  and  might 
perhaps  have  been  deemed  sufficient  to  sustain  their  verdict  had 
they  found  against  Chamberlin,  yet  can  scarcely  be  deemed  suf- 
ficient to  authorize  a  reversal  against  their  finding  in  his  favor. 

The  judgment  of  the  circuit  court  is  affirmed,  with  oosts. 
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SXLT;  it  u  not  sufficient  that  the  demand  be  made  by  hie  clerk:  SUia  ▼.  Com* 
mereial  Bank,  40  Am.  I>ec.  63;  Cartnichad  ▼.  Bank  qf  Pennst/lvania,  35  Id. 
408;  unless  sanctioned  by  the  usage  and  custom  of  the  place:  JJeLane  v. 
FUehj  4  6.  Mon.  599;  but  when  the  notary  certifies  under  his  seal,  that  pre- 
sentation was  made  by  his  deputy,  official  authority  may  be  implied  in  the 
deputy  to  make  the  demand:  Bank  of  Kentucky  ▼.  Oarey,  6  Id.  029. 

FoBKioN  Bill. — A  bill  of  exchange  drawn  in  one  state  on  a  citizen  of 
another  state  of  this  union,  is  a  foreign  bill:  Bice  v.  Hogan,  8  Dana  (Ky.), 
134;  Wood  V.  F.  d:  M,  Bank  of  Lexington,  7  Mon.  283.  A  bill  drawn  by  person 
residing  in  Kentucky,  there  being  no  proof  of  where  it  was  drawn,  upon  a 
drawee  residing  in  Cincinnati,  is  a  foreign  bill;  the  presumption  being  that  it 
was  drawn  in  Kentucky:  Harmon  y.  WUaon,  1  Duvall,  322. 

Pbotbst  18  THB  Onlt  Compbtent  Evidbnob  of  the  non-aooeptuioe  or 
Mm-payment  of  a  foreign  bill  of  exchange;  Fleming  y.  McOhnrtf  2  Am.  Doo^ 
971;  OuUmn  ▼.  Caaey,  33  Id.  304. 
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[8  B.  MoMBoa,  67.] 
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part  of  land  conveyed,  and  taking  promise  and  note  of  a  subvendee  ia 
liea  thereof,  has  in  equity  a  lien  on  the  part  so  purchased  by  such  sub- 
▼emdee. 

YmnfJB,*B  Lebn  is  kot  Waited  ob  Subbbndbbbd  by  an  Aoobftaxcb  oI  a 
cheek  upon  the  bank  for  the  purchase  money  which  was  noYer  prssented 
or  paid,  but  subsequently  surrendered  and  canceled,  and  a  note  for  th* 
amount*  antedated  to  the  same  date,  taken  in  its  stead. 

Fdmhabbbb  gah  not  Claim  to  bb  Inkocbnt  Pubohasebs,  so  as  to  dis> 
oliaige  the  lien  of  a  preYious  owner,  who,  by  reference  to  their  Yendor^ 
title  deed,  and  by  inquiry,  could  have  learned  that  he  porohased  upon  m 
credit,  and  that  payment  had  not  yet  been  made. 

Thb  facts  are  stated  in  the  opinion. 

PvrUef  Morehead,  and  Reedy  tot  the  appellant. 

Dwncan  and  Ouikrie,  for  the  appellees. 

By  Court,  Ewnro,  0.  J.  In  1826,  John  A.  Honore  sold  and 
oonveyed  to  Bell  and  Barbaronx,  two  lots  in  Louisville,  for 
twelve  thousand  five  hundred  dollars,  payable  in  twelve  years, 
with  interest  on  said  sum  at  the  rate  of  six  per  cent,  per  annum, 
payable  quarter-yearly.  The  consideration  and  terms  of  pay« 
iDfint  were  expressed  on  the  face  of  the  deed.  In  1828,  Barba* 
roux  sold  and  conveyed  his  interest  in  the  purchase  to  Bell,  and 
Bell  afterwards,  in  1828,  sold  and  conveyed  a  designated  parcel 
of  said  lots  to  William  O.  Bakewell,  for  four  thousand  five  hun- 
dred dollars,  payable  in  five  annual  installments^  with  interest. 
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The  deed  made  by  Bell  to  Bakewell,  recites  the  teims  of  sale, 
and  that  Honore  held  a  lien  on  the  property,  and  contains  three 
altematiye  stipulations:  1.  That  Bakewell,  if  he  elects  to  do  so, 
for  his  indemnification,  may  pay  to  Honore  the  consideration  of 
his  purchase,  provided  he  procures  from  Honore  an  acquittance 
to  said  Bell,  for  the  amount.  2.  That  he  may  pay  to  Bell,  rely- 
ing upon  his  warranty,  if  he  desires  to  stop  the  accruing  inter- 
est. 8.  If  Honore  will  not  receive  the  pay  and  release  said 
ground  from  the  lien,  that  Bakewell,  for  his  indemnity,  shall 
have  the  privilege  of  withholding  the  principal  until  his  title  can 
be  secured,  paying  interest  on  the  amount  semi-annually,  to  said 
Bell.  Bakewell  elected  to  make  payment  to  Honore  and  ex- 
ecuted his  note  or  notes  to  him  for  the  amount,  and  Honore 
executed  his  acquittance  to  Bell,  crediting  the  amount  on  bis 
demand  against  him.  The  note  or  notes  of  Bakewell  to  Honore, 
were  renewed  from  time  to  time,  until  the  amount,  by  payments, 
was  reduced  to  two  thousand  four  hundred  dollars,  and  a  note 
for  that  balance  was  executed  by  Bakewell  to  Honore  on  the 
twenty-eighth  of  December,  1841,  payable  four  months  after 
date.  On  one  occasion,  prior  to  the  execution  of  this  last  note^ 
Bakewell  paid,  in  cash,  about  one  half  of  the  amount  then  due, 
and  gave  a  check  to  the  bank  for  the  residue,  which  Honore  re- 
tained a  few  days  without  presenting  it  to  the  bank  for  payment, 
and  returned  it  to  Bakewell,  and  the  check,  by  mutual  consent, 
was  canceled,  and  Bakewell's  note  given  for  the  amount,  which 
by  renewals,  produced  the  note  in  question. 

In  1842,  Bakewell  being  much  embarrassed  and  about  to  fail, 
executed  a  mortgage  deed  to  A.  and  O.  Hite,  on  the  parcel  of 
ground  sold  to  him,  and  on  other  real  and  personal  estate,  to 
secure  them  a  debt  which  he  owed  them,  and  to  indemnify  and 
secure  them  as  his  sureties  and  accommodation  indorsers  to  the 
Bank  of  Kentucky,  the  Northern  Bank,  and  other  banks  in  and 
out  of  the  state.  Honore  filed  his  bill,  which  after  his  death 
was  revived  in  the  name  of  his  executor,  asserting  his  lien  upon 
the  parcel  of  ground  for  the  amount  of  the  note  as  the  unpaid 
consideration.  A.  and  O.  Hite  answered,  making  their  answer  a 
cross-bill  against  the  complainants,  Bakewell  and  the  banks,  re- 
sisting the  lien,  and  praying  a  foreclosure  and  sale  of  the  mort- 
gaged estate  in  payment  of  their  debts  and  in  discharge  of  their 
liabilities.  The  chancellor  disallowed  Honore's  lien  and  dis- 
missed his  bill,  and  decreed  upon  the  cross-bill  a  foredosore 
and  sale  of  the  mortgaged  estate  as  prayed  for,  and  Honoro's 
executor  has  appealed  to  this  court. 
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It  is  contended:  1.  That  Honore,  by  his  acquittance  to  Bell, 
diaoharged  his  lien  upon  the  parcel  of  ground  in  question, 
springing  out  of  the  sale  to  Bell  and  Barbaroux;  and  that  the 
law  implied  no  lien  in  his  favor  for  the  consideration  of  Bake- 
well's  purchase.  2.  That  if  a  lien  would  be  implied  in  his 
&Tor,  that  that  lien  was  waived  and  lost  forever  by  the  receipt 
of  the  check  which  was  afterwards  surrendered  and  canceled. 
And,  8.  That  if  the  lien  was  not  waived,  that  A.  and  O.  Hite  had 
no  notice  of  it,  nor  the  means  to  acquire  notice. 

1.  There  is  no  question  that  Honore,  by  his  acquittance  to 
BeU,  surrendered  his  lien  to  the  extent  of  his  acquittance  on 
his  original  sale  to  Bell  and  Barbaroux,  but  we  are  clearly  of 
opinion  that  upon  the  sale  by  Bell  to  Bakewell,  and  the  election 
on  the  part  of  the  latter  of  the  alternative  stipulation  in  the 
deed,  to  x>ay  Honore  the  consideration  of  his  purchase,  and  his 
assumpsU  to  pay  and  the  acquiescence  in  the  arrangement,  1^ 
Honore,  and  his  acceptance  of  Bakewell's  assumpsit  and  acquit* 
tanoe  of  Bell  from  the  amount,  a  lien  on  the  parcel  purchased 
by  Bakewell,  was  nused  in  his  favor  for  the  amount  of  the  consid« 
ezation  so  assumed  to  be  paid  to  him.  Had  Bell  received  Bake- 
well's notes  for  the  consideration,  a  lien  would  be  implied  in 
his  &vor;  and  had  those  notes  been  assigned  to  Honore  as  pay- 
ment of  so  much,  and  an  acquittance  for  the  amount  executed 
to  him,  as  assignee  of  Bell,  Honore  would  certainly  have  held  a 
lien  on  Bakewell's  purchase  for  their  payment;  and  had  these 
assigned  notes  been  lifted,  and  other  notes,  in  the  form  of  r^ 
newals,  executed  in  their  stead,  though  such  renewal  might 
have  had  the  effect  to  discharge  Bell  from  his  liability  on  the 
assignment,  they  could  not  have  had  the  effect  to  discharge 
Bakewell  or  his  purchase  from  that  responsibility  to  which  he 
and  it  were  before  subject.  The  debt  which  was  the  considera- 
tion of  his  purchase,  was  not  paid  or  satisfied  by  the  renewal  of 
notes,  which  amounted  to  no  more  than  the  renewal  of  the  evi- 
dence of  a  debt  which,  as  the  unpaid  consideration  of  the  sale 
and  purchase,  operated  as  a  lien  upon  the  parcel  of  ground  sold 
and  purchased.  If  by  the  assignment  of  Bakewell's  notes  to 
Honore,  the  latter  would  hold  a  lien  upon  the  ground  sold  for 
their  payment,  and  even  by  a  renewal  of  those  notes  by  Bake- 
well,  Honore  would  not  be  deprived  of  his  lien,  we  can  not  per- 
eeive  the  propriety  of  depriving  him  of  his  lien  under  the 
arrangement,  which  was  consummated  between  the  parties  in 
this  case. 

Bell  has  sold  and  conveyed  to  Bakewell,  stipulating  on  th« 
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face  of  the  deed,  that  Bakewell,  instead  of  paying  ihe  conaidera- 
tion  to  him,  might  pay  it  to  Honoie.  Bakewell  assomeB  to  pay 
it  to  Honore,  and  Honore  accepted  his  aasumpsU,  and  acquits 
Bell  from  the  amount.  If  a  lien  would  have  been  implied  in 
favor  of  Bell,  had  the  notes  for  the  consideration  been  made  to 
him,  and  the  lien  thus  implied  in  his  favor  would  have  passed 
to  Honore  by  the  assignment  of  the  notes  to  the  latter,  we  can 
perceive  no  good  reason  why  Bell  might  not  sell  to  Bakewell, 
stipulating  on  the  face  of  the  deed,  that  he  might  pay  to  Ho- 
nore the  consideration,  and  why  his  direct  assumpmi  to  Honore 
for  the  payment  of  the  consideration,  would,  not  raise  a  lien  on 
the  property  sold,  as  well  in  favor  of  Honore,  for  the  paymeni, 
■as  in  favor  of  Bell.  If  Bell,  the  vendor,  could  create  a  lien  in 
iavor  of  Honore  by  the  assignment  of  Bakewell's  notes,  may  ho 
not,  by  express  stipulation  requiring  or  authorizing  the  pay- 
ment or  assumpsit  to  him,  create  a  lien  in  his  favor,  provided  he 
accepts  the  terms  and  undertaMng  on  the  part  of  BakeweUt 
Had  Honore,  by  way  of  discharging  his  lien  on  the  lots  sold  to 
Bell  and  Barbarouz,  joined  in  the  deed  to  Bakewell,  and  the 
consideration  had  been  made  payable  to  him,  he  certainly,  as 
virtually  a  vendor  and  holder  of  the  notes  for  the  consideration, 
would  have  held  a  lien  on  the  ground  sold  for  its  payment* 
Though  he  does  not  join  in  the  deed,  he  sanctions  what  is  done, 
accepts  Bakewell's  assumpsU  for  the  consideration,  acquits  BeU 
from  the  amount,  and  thereby  surrenders  his  original  inenm* 
brance  on  the  property  sold.  Though  in  the  latter  case  he  is 
not  nominally  a  vendor,  by  joining  in  the  deed,  he  is  virtually 
and  to  all  practical  purposes,  as  much  a  vendor  as  if  he  had 
joined  in  the  deed. 

Nor  is  there  any  evidence,  that  by  the  sanction  which  he  gava 
to  the  transaction,  and  acceptance  of  Bakewell's  assumpsU,  thai 
he  intended  to  waive  all  lien  upon  the  ground,  and  look  to 
Bakewell's  personal  responsibility  alone  for  payment.  Nor  are 
there  grounds  for  the  implication  of  such  an  intention.  Prima 
facie,  a  lien  is  implied  in  his  favor,  as  the  holder  of  the  notes 
for  tJie  consideration,  under  the  arrangement  which  was  made, 
and  the  presumption  can  scarcely  be  indulged,  that  he  would 
have  released  his  original  lien  upon  the  ground,  and  personal 
claim  upon  Bell  and  Barbarous  on  his  original  sale,  without 
looking  as  well  to  the  lien  which  attached  to  the  consideration 
of  Bell's  sale,  made  payable  to  him,  as  to  Bakewell's  personal 
responsibility.  The  presumption  may  be  fairly  indulged,  or  at 
least  the  contrary  has  not  been  shown,  that  he  intended  to 
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occupy  the  place  of  BeU,  in  all  leqpects^  in  hia  daim  upon 
Bakewell,  and  the  ground  sold  for  payment  of  the  conaideia- 
iion,  and  as  suchy  may  assert  such  lien  as  Bell  could  haye  as- 
serted^  bad  the  notes  been  executed  to  and  held  by  him. 

It  is  true  that  It  has  been  stated  that  this  lien  is  confined  to 
▼endor  and  vendee,  and  i¥ill  not  be  raised  in  favor  of  a  third 
pezBon.  And  from  this  general  text  laid  down  in  the  elementaiy 
books,  the  conclusion  might  be  deduced,  that  no  other  than  the 
vendor  and  general  grantor  could  assert  this  lien.  But  this 
principle  has  been  deduced  from  the  cases  of  Coppin  v.  Goppin^ 
2  P.  Wms.  296,  and  the  dictum  of  Lord  Hardwidce,  in  the  case 
of  PoUesefen  v.  Moore,  3  Atk.  272.  By  reference  to  these  canon, 
it  will  be  perceived  that  the  principle  is  merely  asserted,  that  in 
marBhaling  assets  a  legatee  wiU  not  be  substituted  to  the  lien  of 
the  vendor,  who  has  exhausted  the  personalty  in  the  payment  of 
the  consideration  due  him,  instead  of  enforcing  his  lien  ujion 
the  land;  but  by  no  means  asserts  the  principle  that  a  third  per- 
son, to  whom  the  note  for  the  consideration  has  been  assigned, 
or  a  third  person  to  whom  the  consideration,  by  the  terms  of  the 
sale,  is  made  payable,  has  not  a  lien  which  he  may  assert  against 
the  land  sold  for  its  payment.  And  even  the  principle  as  to  the 
right  of  a  legatee  to  be  substituted  to  the  lien  of  the  vendor 
against  the  heir  in  the  case  put,  has  been  controverted  by  later 
decisions:  8  Powell  on  Mort,  lateed.,  1062,  n.  1;  CootonMort. 
254-259;  JHmmer  v.  Bayne,  9  Yes.  209;  Austen  v.  £bbey,  6  Id. 
476;  Mackreth  v.  Symmons,  16  Id.  837;  Coppin  v.  Coppin,  2  P. 
Wma.  296;  1  Madd.  Ch.  616. 

2.  We  are  equally  clear  that  Honore  has  not  waived  or  sm> 
tendered  his  lien,  by  the  acceptance  of  a  check  on  the  bank, 
which  was  never  presented  or  paid.  By  the  subsequent  sur- 
render and  cancelment  of  the  check  by  the  mutual  consent  of 
Bakewell  and  himself,  who  were  at  the  time  the  only  interested 
parties,  it  must  be  understood  that  Honore  was  intended  to  be 
placed  in  statu  quo  in  relation  to  his  demand.  The  check  was 
no  payment,  but  a  moans  or  mode  by  which  Honore  might  ob- 
tain payment.  It  was  no  more  a  payment  than  the  execution  or 
renewal  of  a  bond  or  note  or  bill  of  exchange,  for  the  consid- 
eration, which  is  accepted  but  not  paid,  which  was  formerly  re- 
garded as  payment,  or  rather  as  a  surrender  of  the  lien,  but 
which  by  later  and  more  enlightened  decisions,  has  been  deter- 
mined otherwise.  The  lien  is  a  lien  to  secure  the  payment  of 
the  consideration,  ssid  prifna/acie  it  continues  until  payment  is 
made,  or  it  is  waived  or  abandoned  by  some  overt  act  on  the 
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part  of  the  claimant,  indicating  an  intention  to  do  so,  as  taking 
and  looking  to  other  security  for  the  payment,  or  until  it  has 
been  lost  by  the  transfer  of  the  land  to  an  innocent  purchaser 
for  a  valuable  consideration,  without  notice;  or  the  means  of 
notice.  The  bond,  note,  bill  of  exchange,  or  check,  is  but  the 
evidence  of  the  amount  due,  and  the  means  bj  which  payment 
may  be  obtained 'or  coerced,  and  may  be  changed  or  renewed 
from  time  to  time,  without  actual  payment.  And  from  such 
change  or  renewal,  the  presumption  can  not  rationally  be  in- 
dulged that  the  vendor  intended  to  surrender  his  lien,  mora 
than  that  he  intended  to  surrender  his  debt.  By  any  fair 
interpretation  of  the  transaction,  it  must  be  understood  that 
ilie  parties  intended  by  the  surrender  and  cancelment  of  the 
check,  and  the  execution  of  a  note  for  the  amount,  antedating 
the  same  to  the  date  of  the  check,  that  their  rights  should  stand 
as  if  the  check  had  not  been  given.  What  had  been  done,  was 
undone  before  payment  in  fact  had  been  consummated  on  the 
check.  It  would  be  a  strange  and  unnatural  interpretation  of 
the  acts  of  the  parties,  to  construe  the  surrender  and  cancel- 
ment of  the  check  as  an  intended  loan  of  money,  rather  than 
an  intention  to  undo  what  had  been  done.  Such  a  construction 
would  cany  the  acts  of  the  parties  beyond  their  rational  im- 
port,  and  would  have  the  effect  to  subject  Honore  to  a  release 
of  his  lien  upon  a  strained  presumption  against  him,  when  his 
acts,  by  fair  interpretation,  manifested  no  such  intention. 

8.  A.  and  O.  Hite  are  not  innocent  purchasers,  without  notice, 
or  the  means  of  notice.  By  reference  to  the  deeds  from  Honore 
to  Bell  and  Barbaroux,  and  from  Bell  to  Bakewell,  through  which 
they  derive  title,  they  might  have  learned  that  Honore  had  not 
received  the  consideration,  but  had  sold  on  a  credit  of  twelve 
years,  and  that  Bell  had  not  received  the  consideration  of  his 
sale,  but  had  also  sold  on  a  credit,  giving  to  Bakewell  the  prir- 
ilege  of  making  payment  to  Honore.  With  the  information  thus 
afforded,  it  was  their  duty  to  inquire  of  Bell,  Bakewell,  and 
Honore,  to  whom  Bakewell  had  assumed  payment,  whether  pay- 
ment had  been  in  fact  made.  Upon  such  inquiry  they  could  not 
have  failed  to  arrive  at  the  truth,  and  failing  to  make  it,  they 
have  been  guilty  of  such  negligence  as  precludes  them  from  oc- 
cupying the  condition  of  innocent  purchasers  without  notice. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  cause 
lemanded,  that  the  lien  of  Honore  may  be  allowed  and  enforced. 

IinrooxKT  PuBOHASER.— A  subvendee  who  has  not  foUy  paid  the  price  oi 
land  purchased,  can  not  resiat  the  lien  of  the  first  vendor  for  the  oonsiden^ 
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tioo  remaining  unpaid  by  his  yendor.  He  is  not  an  innocent  pnrohaser  with- 
•at  notice:  Hunt  ▼.  Bratid'a  H^n^  5  B.  Men.  662;  Ripperdm  ▼.  Cmtim^  8  Id. 
46(1.  Pnrchaaer  in  possonion  of  snch  facts  as  would  pat  a  pnident  man  npon 
^ii  goard,  and  who  fails  to  investigate  the  title,  is  not  an  innocent  porohaser 
withoat  notice:  WaUace»  v.  Marshall^  9  Id.  156.  Porchaser  is  bound  to  no- 
tice recitals  in  deeds  constitating  the  chain  of  title  throngh  which  he  claims. 
Mid  a  recital  that  the  deed  is  made  upon  a  consideration  ptud  and  aeemred  to 
bo  paid,  is  notice  that  a  portion  of  the  purchase  money  remained  unpaid  al 
Hs  execution:  Th4}nUon  v.  Knox*a  Sh^r,  6  Id.  75. 

AmoNMKNT  OF  NoTB  SsouRBD  BY  LiKN  or  mortgage,  also  assigns  the  lien 
«r  mortgage  by  which  it  is  secured:  Forwood  ▼.  Dehoneif,  5  Bush,  174;  Dim- 
CO*  ▼.  LouisvUU,  13  Id.  37S;  Ripperdon  v.  Coune,  8  B.  Mon.  466;  nor  is  it 
Asstroyed  by  the  renewal  of  the  note  or  by  tsking  a  new  note  payable  di- 
nctly  to  a  third  person:  BurdeU  y.  Cflay,  Id.  295,  dthig  the  principal  case. 

Bbhewal  of  a  Notb  by  the  same  parties  is  merely  a  change  of  the  erl* 
isnce  of  the  indebtedness,  and  does  not  extinguish  it,  or  release  or  In  any 
my  afiEect  a  pledge  made  to  secure  it:  Bank  qf  America  t.  MeNeU^  10  Bush* 
iO;  nor  does  the  renewal  of  anote  given  for  the  purchase  money  of  land  wkf 
tiis  lien  tiMrafor:  JMr  t.  Oom,  10  B.  Hon.  281. 


AtOHIBON's   BjSIBS   V.   LlNDSET  ET  AL. 

[6  B.  UOBBOS,  88.] 
BOL  GHABAIKO   I>KFKn>AHT    WITH   RSGKIVINO  THB  BsmS  AHD  LMRJai  Of 

BsAL  Ebtatb  situate  in  another  state,  as  administrator  of  the  estato 
there,  may  be  brought  by  the  infant  heirf  in  Kentucky,  and  he  will  be 
TCgarded  in  a  court  of  equity  as  a  trustee  for  them. 

I^W  OF  THB  DOMIGILB  OF  THB  LfTBSTATB  €k>VBBH8  IB  THB  DUTTBIBOTIOV 

OF  BIB  ABBsm,  wherever  they  may  be  situated.  It  is  only  for  the  ben* 
flAt  of  creditors  belonging  to  the  state  where  the  assets  may  happen  to 
be,  that  the  administration  granted  there  is  to  be  regulated  by  the  law 
of  that  place. 
AvMiMisKBATOB  Afpoimtbd  IN  Amothbb  Statb,  abd  BaoBiyiKo  Abbbib 
TEBBB,  is  not,  when  found  and  sued  in  Kentucky,  exempt  from  respon- 
sibility for  any  surplus  remaining  in  his  hands  after  the  payment  of  tho 
debts  claimed  and  allowed  in  such  estate. 

Thb  facts  are  atated  in  the  opinion. 

Bobinaon  and  JokMOtif  for  the  plaintifb. 

PindeU,  for  the  defendants. 

By  Court,  Mabshaix,  J.  This  bill  was  filed  by  the  infant 
hfiirs  and  administrator  of  the  domicile  of  John  Atchison,  de- 
ceased, a  citizen  of  Kentucky,  and  domiciled  here  at  the  time  of 
his  death,  against  James  Lindsey,  who  administered  on  the 
eatate  of  the  decedent,  in  Soath  Carolina,  but  is  himself  a  resi- 
dant  and  oiticen  of  Kentucky.    The  bill  alleges  that  lindsey,  as 
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istmtor  in  South  Garolinay  had  iheie  leceiTed  aaaets  to  a 
large  amount,  consisting  of  slaves  and  their  hire,  debts,  choses 
in  action,  and  money;  that  he  had  himself  occupied  parts  of  the 
real  estate,  as  tenant,  before  and  since  the  death  of  Atchison,  and 
had  received  the  rents  and  profits  of  other  parts  thereof,  since  the 
death  of  Atchison,  and  that  **  the  balance  remaining  in  his  hands, 
on  account  of  assets  received  by  him  as  administrator,  and  rents 
doe  from  him  as  tenant,  and  money  received  on  account  of  rents, 
amounts  to  at  least  ten  thousand  dollars,  after  all  debts  and 
charges  in  South  Carolina  have  been  paid,  which  balance  he  has 
used  and  converted  to  his  own  use,"  and  interest  as  claimed 
ihereon,  according  to  the  rate  allowed  in  South  Carolina,  which 
is  alleged  to  be  ten  per  cent.  The  bill  alleged  the  annual  value  of 
the  real  estate  occupied  by  lindsey  in  South  Carolina,  and  spe- 
cifies other  estate,  of  which  he  had  received  the  rents,  and  putting 
specific  interrogatories  on  all  the  subjects  refeired  to,  piays  for  an 
answer,  and  for  an  account  of  his  indebtedness  as  administxatory 
and  otherwise,  that  he  may  be  decreed  to  pay,  etc.,  and  for  gen- 
eral relief. 

In  answer,  Lindsey  denies  that  upon  a  fair  settlement,  he  has 
in  his  hands  one  cent  to  which  complainants  are  entitled;  says 
he  received  but  one  slave,  which  was  sold  by  the  ordinary,  in 
South  Carolina,  and  the  proceeds  paid  to  the  complainants, 
without  coming  to  his  hands;  that  he  received  no  hire  for  him; 
that  he  is  unable  to  set  forth  his  account,  because  his  vouchers 
and  papers  are  in  the  hands  of  the  ordinary,  from  whom  he  re- 
ceived his  appointment,  and  who  refuses  to  give  them  up;  that 
the  complainants,  he  is  informed,  have  instituted  proceedings 
against  him  and  his  security  in  South  Carolina,  which  prevents 
his  obtaining  his  pax>er8  to  settle  with  this  court;  that  he  is  ad- 
vised the  court  from  which  he  received  his  appointment,  is  the 
proper  tribunal  with  which  to  settle  his  accounts,  and  that  being 
willing  to  settle  there,  he  prays  this  suit  may  be  dismissed.  To 
this  answer,  which  fails  entirely  to  respond  to  the  special  allega- 
tions and  interrogatories  of  the  bill,  the  complainants  excepted, 
and  afterwards  the  case,  without  further  steps  taken,  having 
been  submitted,  a  decree  was  rendered,  dismissing  the  bill  with 
costs. 

The  answer  being  clearly  insufficient  as  a  response  to  the  facts 
alleged,  and  inquiries  made  in  the  bill,  the  decree  can  only  be 
sustained  upon  the  ground,  that  there  is  either  in  the  bill  of 
answer  something  to  show  that  the  defendant  was  not  bound  to 
make  further  response,  and  that  the  complainants  were 
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to  no  xelief .  If  fhe  bill  had  sought  to  chaige  the  defendant 
-only  for  assets  reoeiyed  in  South  CSaroIina,  as  administrator  a]^ 
X>ointed  in  that  state,  it  might  be  assumed  that  the  bill  had  been 
dismissed,  upon  the  ground,  that  for  such  assets  he  was  ao- 
-countable  and  responsible  before  the  tribunals  of  that  state 
«lone.  But  the  bill  charges  the  defendant  with  haying  reoeiyed 
the  rents  and  issues  of  the  real  estate  of  the  decedent,  situated  in 
'South  Carolina,  partly  under  a  lease  from  the  decedent  to  the 
•defendant,  at  a  specified  yearly  rent,  and  as  to  the  residue,  with- 
out any  such  authority;  and  as  according  to  our  laws,  and  to 
the  common  law,  which  we  know  to  be  the  basis  of  the  jurispru- 
dence of  South  Oarolina,  the  rents  and  profits  of  real  estate 
accruing  after  the  death  of  the  owner,  go  with  the  land  to  the 
heir,  and  do  not  pass  to  the  personal  representatiye  as  assets; 
we  must,  in  the  absence  of  proof,  and  eyen  allegation,  that  the 
laws  of  South  Carolina  are  different  from  ours  on  this  subject, 
regard  this  part  of  the  demand,  whether  for  rent  due  from  lind- 
sey  on  a  lease  to  him,  or  for  rent  receiyed  by  him  from  others, 
as  being  prima  fade  at  least  wholly  unconnected  with  his  ac- 
counts, and  responsibility  as  administrator,  and  as  being  a  mere 
personal  demand,  enforceable  against  him  whereyer  he  may  be 
found.  And  whateyer  may  be  said  against  entertaining  the 
remedy  in  chancery,  for  the  recoyery  of  the  rents  due  from  him 
as  lessee,  we  apprehend  that  as  to  other  rents  actually  receiyed 
by  him  from  the  real  estate  of  the  heirs,  all  of  whom  are  infants, 
he  may  properly  be  regarded  as  a  trustee  for  them,  and  be  held 
amenable  as  such  in  a  court  of  equity.  To  this  extent,  there- 
fore, if  no  further,  he  was  bound  to  respond  to  the  allegations 
and  interrogatories  of  the  bill,  and  the  exceptions  to  his  answer 
•hotdd  haye  been  sustained.  And  as  he  ^does  not  object  to  the 
jtmsdiction  of  the  court,  except  so  far  as  he  is  charged  as  ad- 
ministrator, we  do  not  perceiye  that  the  court  was  bound,  on 
the  exceptions  to  his  answer,  to  discriminate  between  his  liability 
for  rents  due  by  him  as  a  lessee,  and  for  those  receiyed  by  him 
without  authority.  A  full  answer  as  to  both  classes  may  haye 
been  necessary  to  make  the  discrimination;  and  no  discrimina- 
tion in  reference  to  the  question  of  jurisdiction  might  finally 
haye  been  required. 

But  was  the  answer  sufficient  as  to  that  part  of  the  demand 
which  relates  to  the  assets  receiyed  by  Inndsey  as  administrator 
in  South  Carolina?  Or  in  other  words,  can  Lindsey,  a  citizen 
and  resident  of  this  state,  ayoid  all  accountability  and  responsi- 
faihty  here  for  money  in  his  hands  belonging  to  the  complain* 
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ants,  on  the  ground  ihat  haying  recdyed  it  in  South  Carolinat 
as  administrator  appointed  under  the  laws  of  the  state,  tihe  tri- 
bonal  which  appointed  him  is  the  proper  one  with  which  to 
settle  his  accounts? 

The  principle  on  which  this  claim  of  irresi>onsibilit7  here  i» 
founded,  is  that  the  assets  situated  in  South  Carolina,  and  le- 
oeiyed  there  by  the  administrator  appointed  under  her  authority, 
are  to  be  admimstered  according  to  her  laws.  But  it  is  also  a 
well-settled  principle  of  international  law,  that  the  law  of  the 
domicile  of  the  intestate,  shall  goyem  in  the  distribution  of  his 
assets  whereyer  they  may  be  situated.  It  is  only  for  the  benefit 
of  creditors  belonging  to  the  state  or  nation  where  the  assets 
may  happen  to  be,  and  whose  interests  it  is  the  duty  of  the 
state  to  protect,  that  the  administration  granted  there  is  to  be 
regulated  by  the  law  of  that  place.  But  conceding  that  the 
state  where  the  assets  may  be,  and  where  an  adminisbration  for- 
eign to  the  domicile  of  the  decedent  may  be  appointed,  as  the 
right,  not  only  to  hold  the  assets  there  situated,  subject  to  the 
claims  of  its  own  citizens  as  creditors,  entitled  to  be  paid  ao- 
cording  to  its  own  laws,  but  also  to  hold  them  subject  to  the 
claims  of  all  creditors,  to  be  paid  according  to  the  same  laws^ 
does  it  follow  that  when  there  are  no  longer  any  such  daims 
upon  them,  and  the  remaining  surplus  belongs  exdusiyely  to 
those  who  are  entitled  to  distribution  according  to  the  law 
of  the  domicile,  this  surplus  can  be  demanded  of  the  foreign 
administrator  nowhere  but  in  the  state  under  whose  laws  he 
was  appointed?  Or  is  it  not  more  reasonable  to  say,  that  to 
this  extent  the  demand  is  personal,  and  enforceable  whereyer  the 
administrator  may  be  found  ?  And  howeyer  this  may  be,  would 
it  not  be  unreasonable,  and  a  sacrifice  of  substantial  justice  to 
a  mere  shadow,  to  say  that  when  the  foreign  administrator  is 
not  a  citizen  of  the  state  in  which  he  obtains  administration, 
but  is  a  resident  citizen  of  the  state  of  the  decedent's  own  domi- 
cile, he  may  protect  himself  from  responsibility  there  for  the 
surplus  in  his  hands,  by  suggesting  that  he  is  accountable  to 
the  tribunal  which  appointed  him,  and  is  willing  to  account 
there?  Shall  the  distributees  be  compelled  to  go  to  South 
Carolina  to  compel  an  administrator  resident  in  Kentucky  to 
accoimt  before  the  ordinary  in  South  Carolina  ?  And  when  he 
who  is  the  real  debtor  is  here,  shall  they  be  driyen  to  sue  his 
surety  in  the  administration  bond  in  South  Carolina  ? 

And  how  long  may  he  claim  impunity  and  irreefponsibilitj 
here,  on  the  ground  that  he  is  properly  subject  to  the  tribonalf 


Oct.  1845.]       Atchison's  Heibs  v.  Lindset.  157 

of  that  state  ?  This  answer  was  filed  nine  years  after  the  grant 
of  administration  to  him,  and  there  was  yet  no  settlement.  As 
administrator,  appointed  in  South  Carolina,  Lindsey  is  unques- 
tionably amenable  to  her  laws  for  his  administration  of  the  as- 
sets found  there,  and  is  liable  to  be  called  to  account  there  for 
his  conduct  as  administrator.  And  although  the  courts  of  this 
state  may  not  undertake  to  enforce  the  laws  of  that  state  in  this 
respect,  they  are  boimd  to  give  him  the  benefit  of  them,  by  pay- 
ing due  respect  to  the  decree  of  any  court  of  that  state  in  the 
premises,  and  to  any  law  of  that  state  which  may  prescribe  the 
duties  of  the  administrator.  But  we  do  not  concede,  that  be- 
cause he  was  appointed  administrator  there,  and  received  the 
assets  there,  he  can  not  be  held  responsible  to  any  extent,  and 
vnder  any  circumstances,  in  the  tribunals  of  this  state,  for  the 
surplus  remaining  in  his  hands,  and  to  which  citizens  of  this 
state  are,  according  to  all  laws,  justly  entitled.  In  the  case  of 
Campbell  y.  Tousey,  7  Cow.  64,  the  supreme  court  of  New  York 
decided  that  a  foreign  executor  coming  into  that  state,  might  be 
sued  there  and  held  responsible  for  assets  in  his  hands  in  that 
state.  In  Pennsylvania  the  same  doctrine  is  understood  to  have 
been  maintained  in  the  cases  of  Swearingen's  Ea^rs  y.  PendleUm*% 
Eafry  4t  Serg.  &  B.  889-392;  Emns  y.  Totem,  9  Id.  252-259  [11 
Am.  Dec.  717];  and  Bryan  v.  McOee,  2  Wash.  337.  And  in  this 
court,  the  cases  of  Hopkins  y.  Jbvms,  4  B.  Mon.  124  [39  Am. 
Dec.  497],  and  Davis  y.  Connelly's  Eac^r,  Id.  140,  seem  to  in- 
cline to  the  same  doctrine.  Other  authorities  of  great  weight 
are  of  a  contrary  tenor.  But  the  case  of  Dorsetfs  Ex^rs  y.  Dot- 
•e\f%  Adm'rs,  5  J.  J.  Marsh.  230  [22  Am.  Dec.  33],  decided  in 
this  court,  is  directly  in  point  to  the  present  question,  since  it 
decides  explicitly  that  the  distributee  of  the  decedent  may  en- 
force distribution  here,  if  the  Maryland  administrator  shall 
haye  remoyed  and  settled  in  this  state,  p.  282. 

Upon  the  express  authority  of  this  case,  and  under  our  own 
sense  of  what  is  required  by  conyenience  and  justice,  and  of  the 
comity  due  to  the  soyereigniy  and  laws  of  South  Carolina,  we 
aie  of  opinion,  that  the  mere  fact  that  Lindsey  was  appointed 
administrator  in  that  state,  and  receiyed  there  the  assets  for 
which  he  is  now  charged,  does  not  of  itself  exempt  him  from 
all  liability  to  be  sued  in  the  tribunals  of  this  state,  for  a  claim 
growing  out  of  his  haying  thus  receiyed  the  assets,  to  the  pro- 
ceeds of  which  the  complainants  or  some  of  them  are  entitled. 
Whether  any  decree  should  finally  be  rendered  against  him  on 
account,  may  depend  upon  the  facts  disclosed  in  his  answer^ 
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and  upon  the  proof.  But  we  think  he  was  bound  to  answer, 
and  that  the  exceptions  to  the  answer  filed,  should  haye  been 
sustained.  Whether  the  administrator,  who  was  made  a  joint 
complainant  with  the  heirs  of  Atchison,  can  be  entitled  to  any 
specific  decree  in  his  favor,  it  is  unnecessary,  in  the  present 
stage  of  the  case,  to  decide.  He  was  a  proper  x^arty  in  this  suit, 
and  his  being  made  a  co-complainant,  does  not  afiect  the  right 
of  the  heirs  to  the  appropriate  relief. 

The  decree  dismissing  the  bill  is  reversed,  and  the  cause  re- 
manded, with  directions  to  sustain  the  exceptions  to  Lindsey^s 
answer,  and  for  further  proceedings. 

EXXCUTOR    OB    AdMINISTRATOB,   LlABILITT  OV,  TS  A    FOBXIOir    JUBISDIO- 

noN,  won  Pbopebtt  or  Dbobdimt:  See  note  to  McNamara  t.  Dwyer^  82 
Am.  Deo.  632,  where  the  •abject  is  diaoaaaed.  An  administrator,  who  it 
Appointed  in  another  state  and  removes  into  Kentnoky,  may  be  med  there 
and  oompelled  to  account  for  assets  received  In  each  other  state:  ifomoii** 
AdnCr  y.  IHUwarth,  18  B.  Mon.  697,  citing  the  principal  case;  Dartif  '• 
Dcne^t  5  J.  J.  Marsh.  230;  Baker  v.  SmWi,  3  Mete  (Ky.)  264. 

Pkbsonal  Pbopebtt,  wHEBsyiB  SiraATzn  at  ths  Death  or  thx  Owiteb, 
passes  according  to  the  laws  of  the  country  of  his  last  residence:  ThomoM  r. 
Tanner,  6  Mon.  62;  ChapKne  y.  Moore,  7  Id.  161;  Warrm  v.  HaU,  6  Dana, 
460;  FUteher^t  Adm*r  Y.8ander$,  7  Id.  346;  Adam*B  HdrBv.Adam^AdmW. 
II  B.  Mon.  77;  Ttones  y.  Dwhin,  8  Meto.  (Ky.)  352;  Smed  y.  EuSmg,  21 
Am.  Deo,  41. 


JeFFBIES  V.  EVAKB  ET  AL. 

[«  B.  Momox.  119.] 

BsoBT  TO  AH  OrreiT  nr  Ghakcebt  Exists  Iztdepekdihtlt  or  Svaxot^ 
and  is  controlled  only  by  the  general  principles  of  equity. 

QvE  Member  or  a  Fibm  will  be  Allowed  in  Equitt  to  Oitsr  m 
OWN  JuDOMEMT  against  an  insolvent  debtor  seeking  to  enforoe  *  judg- 
ment against  such  firm. 

AflnoKEE  or  a  Juimment  Takes  only  a  Subobdutate  Bquitt  wkere  there 
are  mutual  judgments  existing  between  the  original  parties  prior  to  the 
assignment. 

The  facts  are  stated  in  the  opinion. 

Barlan  and  Craddock,  for  the  plaintiff* 

B.  and  A.  Monroe,  for  the  defendants. 

By  Court,  Bbbox,  J.  Jeffries  exhibited  his  bill,  and  obtained 
an  injunction,  restraining  the  collection  of  a  judgment  obtained 
against  him,  H.  S.  Myers,  and  J.  W.  Evans,  by  Alexander 
Eyans,  before  a  justice  of  the  peace,  for  twenty-one  dollars  and 
eighty-four  cents  and  costs.     He  alleges  that  this  judgment  had 
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been  assigned  by  the  plaintiff,  to  one  Hanson  MosgroTe;  that  priov 
to  its  rendition,  he  had  obtained  two  judgments  against  Alexan- 
der Evans,  one  for  about  fifteen  dollars,  and  the  other  for  about 
eleven  dollars,  upon  both  of  which  executions  had  been  returned 
''no  properly  found;"  that  Evans  was  insolvent,  and  he  prays 
that  his  judgments  against  him  may  be  set  off  against  tlie  judg- 
ment recovered  by  said  Evans.  He  makes  said  Evans,  Musgrove^ 
Uyers,  and  J.  W.  Evans,  defendants.  Musgrove  alone  answers^ 
claims  the  judgment  in  favor  of  Alexander  Evans,  by  assign- 
ment, and  resists  the  relief  sought  by  the  complainant.  The 
circuit  judge  dissolved  the  injunction,  and  dismissed  the  com- 
plainant's bill  with  damages  and  costs,  and  he  has  brought  the 
case  to  this  court  for  revision. 

We  are  of  opinion  the  decree  is  erroneous,  and  must  be  re- 
versed. The  relief  sought  by  the  complainant,  does  not  depend 
upon  our  statute  authorizing  set-offs.  That  statute  is  applica- 
ble only  to  suits  at  law.  The  right  to  an  offset  in  chancery  ex- 
ists independent  of  the  statute,  and  is  controlled  only  by  the 
general  principles  of  equity.  In  this  case  the  complainant  was 
responsible  for  the  judgment  in  favor  of  Evans,  and  to  be  re- 
lieved against  such  responsibility,  he  had  a  right,  as  Evans  was 
insolvent,  to  set  up  his  claims  upon  him  in  a  court  of  equity.  It 
is  true  the  judgment  was  against  him  and  others;  but  that  fact 
did  not  affect  his  liability,  and  from  anything  that  appears  in 
this  record,  he  was  equally  entitled  to  relief  as  if  the  judgment 
had  been  against  him  alone.  Musgrove,  by  the  assignment  of 
Evans'  judgment,  obtained  merely  an  equity,  which  was  junior 
and  subordinate  to  the  elder  equity  of  the  complainant,  which 
existed  at  the  rendition  of  Evans'  judgment,  and  of  course  prior 
to  the  assignment.  Whether  the  complainant  could  or  not 
have  relied  upon  the  offset  at  law,  it  is  not  necessary  to  decide,, 
as  even  in  that  case,  according  to  the  principle  recognized  in 
Merrill  v.  Souther  and  Fowler^  6  Dana,  805,  the  chancellor  would 
nevertheless  have  had  jurisdiction. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direo* 
tions  to  perpetuate,  the  complainant's  injunction. 

8sT-orFB  Uf  Equitt.— Mntual  credits  are  a  ground  for  set-off  in  equity^ 
tlioiigh  not  at  law.  Hence  a  decree  in  £avor  of  the  plaintiff,  seeking  a  part* 
Benhip  acoonnt,  may  be  set  off  against  a  judgment  at  law  in  favor  of  the  de- 
Icadant  in  the  decree,  and  against  the  plaintiff:  Lochoood  v.  Bates,  12  Am. 
Dee.  121,  and  note  136.  The  right  of  the  debtors  of  a  bank  to  an  equitable 
•et-off  of  their  demands  ia  not  affected  by  the  appointment  of  a  receive! 
apon  its  stopping  payment:  In  re  Beeeher  of  Middle  District  Bank^  19  Id. 
4B2,    Set-off  for  money  advanced  is  available  in  chancery  as  against  a  bon(i 
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and  mortgage  on  which  suit  is  brought,  and  *  oroM-bHl  la  not  nnnwry  for 
iti  AsaerfcioD:  Oht^fmiain  y.  Robertson^  31  Id.  264.  Claim  againat  an  inwdTaot 
aatate  may  be  o£bet  in  chancery  against  one  in  favor  of  the  eatate»  althooj^ 
the  claimant,  owing  to  an  agreement  of  the  administrator  to  allow  it,  neg- 
lected to  present  his  claim  to  the  commissioners  on  the  estate:  .^^iuis  y.  Bood, 
34  Id.  609.  Connter-daim,  in  order  to  constitate  a  aet-off  in  equity,  must  be 
mntnal,  or  it  will  not  be  allowed:  Bunting  y.  Rieka,  32  Id.  699.  In  equity, 
where  demands  are  in  reality  mntnal,  they  may  be  set  off,  though  they  avs 
not  nominally  mutual:  Fooi  v.  Ketchum^  40  Id.  678.  Unliquidated  damages 
sura  not  subject  of  set-off,  either  in  law  or  equity:  Dugan  v.  GwreUmt  31  Id. 
727,  and  cases  collected  in  the  note.  Set-off  in  equity,  under  the  New  Ycsk 
rsvised  statutes,  is  governed  by  the  same  principles  as  at  Inw:  Jlpwwfcijs  t. 
WA&ber^  35  Id.  722,  and  note;  but  a  decree  in  equity  may  be  deferred  to  €■• 
Able  the  claimant  to  have  it  liquidated:  N%m»  v.  i?oocf,  34  Id.  669. 


Pbabson  et  All.  t;.  Eeedt  et  al. 

[S  B.  Monoa,  128.J 

Sack  Pabtneb  has  a  Rioht  to  hays  thb  ErfsoiB  or  xmi  Ferm 

FBIATED  to  the  firm  debts,  and  has  in  equity  a  lien  upon  thoee  effaoti  to 
secure  not  only  this  appropriation,  but  also  any  final  balanoe  in  hia  owb 
favor. 

CiBDnoB  or  A  FzBif,  ufok  THi  DsATH  OF  Onb  PABrvBB,  can  not  fa 
into  chanceiy,  as  a  matter  of  course,  to  ooeroe  satis&otian  of  a  legal  da 
mand  out  of  the  effects  of  the  firm  in  the  hands  of  the  survivor,  buA 
only  upon  the  insolvency  of  the  latter,  and  the  consequent  ineffioieBfly 
of  the  legal  remedy. 

WHirHXR,  A8  THB  InSOLYXNCT  Or  THB    SVBVIVIFO    PaBXVBB  IB  THB  SOLl 

Qboitkd  of  the  creditor's  right  to  go  into  chancery,  a  biU  can  be  eotsr- 
tained  that  does  not  show  the  inefficiency  of  the  legal  remedy  by  a  jn4c- 
ment  and  return  of  "no  property"  against  the  survivor,  jiMers. 

XnoLTENOT  or  THB  SuBviyiNQ  Partnbb  and  THB  iNsumciBiror  or 
Lbqal  Rkmedy,  being  the  only  ground  upon  which  a  creditor  of  a 
nership  can  go  into  equity,  it  is  necessary  that  this  fact  should  be  oleariy 
and  explicitly  stated  in  the  bill. 

Whbbb  a  Bill  dobs  not  Show  a  Cabb  roB  EqiTtTT  JuBiSDionoN,  it  doaa 
not  operate  as  a  Us  pendens,  though  process  be  served,  so  aa  to  affsot  tfaa 
choses  in  action  sought  to  be  subjected,  or  to  overreach,  on  that  ground 
alone,  the  settlement  thereof  made  between  the  survivor  and  the  debton 
of  the  firm. 

VkAUD   AlLBOBD    IN  A  BiLL  AOAINBT    UNKNOWN    HbIBS    18    PiTT  IN   IbBITB 

by  a  traverse,  and  must  have  been  proved  before  a  decree  can  be  roa- 
dered. 
Pabtnebship  Funds  Comino  into  thb  Haivds  or  a  SaByxynro  PAsnnB 
who  has  been  appointed  administrator  of  the  deceased  partner,  oqom  to 

him  as  survivor,  and  not  as  administrator. 

The  facts  Bufficientl j  appear  in  the  opinion. 
Fry  and  Page,  for  plaintiffs. 
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Mordiead,  Seed,  Oaiea,  and  Lindaey,  tar  fbe  defendante. 

By  Oourty  Mauhhalti,  J.  We  do  not  find,  either  in  pxindple 
or  pxeoedentSy  any  authority  for  the  position  that  the  creditor  of 
m  firm  niay,  upon  the  death  of  one  of  the  partners,  go  into 
ohanceiy  as  a  matter  of  oourse,  to  coerce  satisfaction  of  a  legal 
demand,  out  of  the  effects  of  the  firm  in  the  hands  of  the  sur- 
Tivor.  If  the  surviyor  is  solyent,  the  legal  remedy  against  him 
ia  plain,  and  as  efficient  to  reach  the  effects  of  tiie  firm  in  his 
hands,  of  whatcTer  description  they  may  be,  as  the  like  remedy 
agamst  any  other  indiridual  is,  to  reach  his  effects  of  the  same 
species.  The  survivor  is,  at  law,  the  only  debtor  of  the  firm 
creditor,  and  through  him  the  visible  effeds  of  the  firm  in  pos- 
session, and  of  which,  for  the  purpose  of  paying  debts,  he  is 
entitled  to  the  custody  and  control,  are  accessible  by  logal  exe- 
cution. The  debt  being  his  own,  his  individual  property,  which 
had  never  belonged  to  the  firm,  is  also  accessible  in  the  same 
manner.  There  is,  therefore,  no  failure  of  the  legal  remedy 
while  either  the  effects  of  the  firm  or  those  of  the  survivor,  of  a 
species  liable  to  execution,  remain  in  his  hands;  and  as  it  is 
immaterial  to  the  creditor  whether  his  debt  is  satisfied  out  of 
the  individual  effects  or  out  of  those  which  had  belonged  to  the 
firm,  even  the  conversion  of  the  latter  into  choses  in  action, 
giyes  him  no  cause  for  going  into  chancery  to  reach  them,  while 
the  former  remain  accessible  to  his  legal  remedy* 

Each  partner  has  unquestionably  a  right  to  have  the  effects 
of  the  firm  appropriated  to  the  firm  debts,  and  has,  in  equity  at 
least,  a  lien  upon  those  effects  to  secure  not  only  this  appropri* 
ation,  but  also  any  final  balance  in  his  own  favor.  The  ored* 
itor  of  the  firm  has  no  such  lien  in  himself,  but  only  a  derivative 
equity  based  upon  the  rights  of  the  partners  themselves.  In 
virtue  of  which  he  may,  in  case  of  the  death  of  one  and  the  in* 
BolTcncy  of  the  survivor,  be  substituted  to  the  right  of  the  de- 
ceased or  his  representatives,  to  have  the  partnership  effects 
appropriated  to  the  partnership  debt  But  this  right  of  substi- 
tution is  based  on  necessity  arising  from  the  insolvency  of  the 
BurviTor,  and  the  consequent  inefficiency  of  the  legal  remedy: 
2  Story's  Eq.,  sec.  53,  pp.  600,  601. 

This  being  the  groxmd  on  which,  independentiy  of  any  statutoiy 
remedy,  a  creditor  may  go  into  a  court  of  equity  to  subject  the 
bhoses  in  action  of  the  firm,  in  the  hands  of  a  surviving  partner, 
to  the  satisfaction  of  his  claim  against  the  firm,  it  may  be 
doubted  whether,  in  seeking  the  aid  of  the  chancellor  upon  this 
equitable  principle,  he  will  be  allowed  to  give  precedence  to  his 

Am.  Dbo.  Voii.  XLm— 11 


162  PftABSON  V.  Keedt.  [Kentuckj, 

own  demand,  to  the  exoloaion  of  other  creditora,  and  whether 
he  can  demand  more  than  a  general  appropriation  of  the  part- 
nership effects  to  the  debts  of  the  firm,  by  a  pro  rata  diatziba- 
tion.  But  conceding  that  he  can  go  in  for  his  oim  debt  alone» 
still,  as  the  insolyency  of  the  sorviTor  is  the  sole  gronnd  of  the 
creditor's  equity  and  of  the  jurisdiction  of  the  court  to  giTe  re- 
lief, and  as  in  this  state,  before  the  enactment  of  the  statates 
providing  for  the  subjection  of  choees  in  action  to  the  aatisfao- 
tion  of  judgments,  it  was  decided  that  they  could  not  be  sub- 
jected eyen  in  equity;  and  bj  those  statutes,  as  th^  stood  when 
this,  bill  was  filed  in  1886,  they  could  only  be  subjected  upon 
the  ground  of  the  utter  inefficaoy  of  the  legal  remedy,  to  be 
demonstrated  in  case  of  resident  debtors  by  a  judgment  with  an 
execution  returned  ''no  property  found,"  all  which  must  be 
shown  in  the, bill,  it  may  be  further  doubted  whether  this  Ull, 
claimiTig  the  aid  of  the  chancellor  to  subject  the  choees  in  action 
of  the  firm,  in  the  hands  of  the  surriying  partner,  to  the  satia- 
faction  of  the  complainant's  demand  against  the  firm,  should  not 
have  shown  the  inefSoiency  of  the  legal  remedy  by  a  judgment 
and  return  of  **  no  property*'  against  the  surrivor. 

But  waiving  these  questions,  we  are  satisfied  that  as  the  only 
groxmd  of  the  complainant's  equity  against  the  survivor,  and  of 
the  chancellor's  jurisdiction  to  subject  the  choses  in  action  of 
the  firm  in  his  lumds,  or  the  assets  of  the  deceased  partner,  was 
that  the  survivor  was  insolvent,  and  the  legal  remedy,  therefore, 
inefficacious,  this  ground  should  have  been  clearly  and  explicitly 
stated  in  the  bill.  And  as  it  is  neither  alleged  positively  nor  by 
inference,  that  the  survivor  was  insolvent,  but  on  the  contrary, 
the  bill  alleges  that  he  had  fraudulently  mortgaged  his  own 
estate,  and  seeks  to  set  aside  the  mortgage  and  subject  that 
estate  (which,  in  case  of  a  merely  legal  demand,  as  this  is,  the 
chancellor  could  not  then  do  before  there  had  been  a  judgment 
at  law),  we  are  of  opinion  that  the  bill,  upon  its  face,  does  not 
show  a  case  for  the  jurisdiction  of  the  chancellor,  and,  therefore, 
did  not  operate  as  a  2i8  pendens  even  from  the  date  of  the  service 
of  process,  so  as  to  affect  the  choses  in  action  sought  to  be  sub- 
jected, or  to  overreach,  on  that  ground  alone,  the  settlement  thereof 
made  between  the  survivor  and  the  debtors  to  the  firm.  And 
although,  by  a  supplemental  bill,  it  was  shown  that  some  yeara 
after  the  original  bill  was  filed,  and  the  choses  in  action  therein 
prayed  to  be  subjected  had  been  settled  and  diachaxged,  the 
complainants  had  obtained  a  judgment  against  the  surviving 
partner,  on  which  an  execution  had  been  returned  **  no  property 
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found;"  yet  aa  ihqr  did  not,  either  in  that  bill  or  in  any 
other  pleading,  allege  either  that  that  settlement  and  disohaige 
were  fraudulent  on  the  part  of  the  debtors,  or  that  there  was  any- 
thing remaining  due,  notwithstanding  said  settlement,  nor  claim 
to  attach  or  appropriate  any  alleged  debt  from  the  same  debtors, 
we  are  of  opinion,  that  upon  the  pleadings  and  proof  in  the 
cause,  they  were  not  entitled  to  any  decree  against  the  parties 
made  defendants  as  debtors  to  the  firm,  or  to  the  surviTing  partp 
ner  in  the  choses  in  action  referred  to  in  the  original  bill  as 
arising  from  a  sale  of  the  effects  of  the  firm  by  the  surviving 
partner.  There  was,  therefore,  no  error  in  not  rendering  a  de- 
cree against  the  sureties  in  said  choses  in  action,  as  well  as 
against  the  principal  debtors,  and  the  decree  can  not  be  re- 
versed upon  the  error  assigned  by  the  complainants  on  this 
subject;  but  it  was  erroneous^  have  rendered  any  decree  against 
the  alleged  debtors  of  the  surviving  partner,  and  therefore,  upon» 
the  cross-errors  assigned  by  them,  the  decree  must  be  reversed. 
As  to  the  other  branches  of  the  case.  It  is  clear  that  the  com- 
plainants have  not  entitled  themselves  to  a  decree  setting  aside 
the  mortgage  of  his  individual  estate  by  the  survivor  as  fraudu- 
lent, and  subjecting  the  estate  to  their  judgment;  because  the 
fraud  is  put  in  issue  by  the  traverse  filed  for  the  xmknown  heirs 
of  the  mortgagee,  and  there  is  no  proof  as  against  them,  and 
there  being  no  personal  representative  of  the  mortgagee,  the 
case  must  have  been  made  out  against  the  heirs,  who  had  a 
right  to  contest  the  fraud.  Nor  were  the  complainants  entitled 
to  relief  against  the  survivor  and  his  sureties  in  his  bond  as  ad- 
ministrator of  the  deceased  partner;  first,  because  the  effects  of 
the  firm  and  the  debts  arising  on  their  sale,  were  in  his  hands 
as  survivor,  and  not  as  administrator.  And  secondly,  because 
the  complainants  had  no  priority  of  claim  against  him  as  admin- 
istrator, and  it  appears  that  he  has  paid  debts  of  the  decedent 
dnd  of  the  firm,  to  a  greater  amount  than  all  the  assets  in  his 
hands,  as  well  those  belonging  to  the  firm  as  those  belonging 
to  the  deceased  partner  individually,  and  the  original  bill  was 
as  insufficient  for  attaching  the  assets  of  the  deceased  in  the 
hands  of  his  administrator  as  for  attaching  the  assets  of  the 
firm  in  the  hands  of  the  survivor:  Sale  v.  IHshmanf  3  Leigh, 
548.  The  bill,  therefore,  was  properly  dismissed  as  to  said 
sureties,  and  also  as  to  the  mortgaged  estate  and  the  unknown 
heirs  of  the  mortgagee,  and  as  already  shown,  there  was  no 
ground  for  relief  against  the  alleged  debtors  to  the  surviving 
partner,  and  the  entire  bill  should  have  been  dismissed. 
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Wherefore  the  decree  is  reversed  and  the  cause  ramanded,  irilih 
directions  to  disTnias  the  bill  with  costs. 


Thi  mscifAh  CASE  IS  oiTXD  in  JaneM  v.  Luak^  2  Meto.  (Ky.)  8S9,  totto 
point  that  nnloiB  the  petition  shows  npon  its  face  a  case  for  tiie  jnrisdictinn 
of  the  chancellor,  the  proceedings  can  not  operate  as  a  tta  pendau,  even  ftooi 
the  date  of  the  service  of  process,  so  as  to  affect  the  property  sought  to  be 
sabjeoted,  or  to  overreach  a  snbeeqnent  sale  or  other  dispoaition  of  it.  To 
the  same  effect  is  CcddwHTs  Heirs  v.  Whiter  4  Mon.  569.  This  principle  hM 
been  carried  still  farther,  viz.,  that  a  Us  pendens  created  by  an  amended  pstl- 
tioo,  setting  up  a  different  and  distinct  ground  of  relief,  would  not  relate  bsok 
to  the  commencement  of  the  action  so  as  to  affect  intervening  rights:  iSeoMV. 
OcmneUy,  1  Meta  (Ky.)  664;  Dudiey  v.  PrMs  AdnCr,  10  B.  Hon.  88w 

LfrsoLYBHor  or  Subtiyiko  Pabtkir.— The  only  inadvency  which  wiU  givs 
the  chancellor  jurisdiction  to  decree  priority  of  payment  in  fayor  of  partns^ 
«hip  debts  is  that  which  is  ascertained  and  estabUahed  by  a  judgment,  ess- 
cation,  and  return  of  "no  property"  against  one  or  more  of  the  partnera 
The  mere  allegation  that  the  firm,  or  the  partners  composing  it^  are  tmoftfe  to 
ipoff  lAeir  deftls,  whether  joint  or  individual,  or  both,  does  not  conatitiitea 
ground  of  equitable  jurisdiction:  J<mn  t.  IauHb^  2  Meto.  (Ky.)  381. 

LuN  or  Partnsb  ok  Pabtnsbship  Pbopxbtt.— One  partner  has  a  lisa 
upon  partnership  effects  to  secure  the  payment  of  partnership  debts:  TaM 
T,  Pierce,  14  B.  Mon.  198;  WtUtm  v.  Scrper,  13  Id.  414;  and  a  conveyance  by 
one  partner  of  his  interest  in  the  partnership  property  to  a  trustee,  to  pay  all 
his  individual  and  partnership  debts,  does  not  defeat  the  lien  of  the  otbtf 
partner:  Bank  qf  Kent/vuhy  v.  Hemdaa,  1  Bosh,  359;  and  firm  creditors  have 
a  right  to  be  substituted  to  the  lien  of  the  partner  in  the  application  and 
ratable  distribution  of  the  firm  effects,  in  case  of  a  deficiency:  Black  t.  Biukf 
7  B.  Mon.  211;  CBanntm  v.  MiOer,  4  Bush,  26;  HoweU  y.  CkmmetckaBmA 
ilfKeatmcky,  5  Id.  1(X);  Bemh  qfKeniueky  v.  Hemdom,  miprtu 


AuuoE  V.  GoLvm. 

[6  B.  MonOB,  989.] 

Pnsoir  nr  thb  Uss  and  Oocupation  or  Vaoaht  Lahb  has  a  Pxa^siff* 
TtVM  Right  to  appropriate  it,  under  the  act  of  1831»  which  can  only  bs 
taken  away  by  a  three  months*  notice  from  another  person  that  he  in- 
tends to  enter  and  appropriate  the  same. 

Whsbs  Patent  has  besn  Obtained  to  Land  West  or  the  Tehvesski 
River  in  Fbaud  of  a  settler's  preemptive  rights,  equity  will  grant  soch 
settler  relief  upon  his  showing  that  it  was  his  intention,  and  that  hs 
would  have  entered  and  appropriated  the  land,  had  he  not  been  pre- 
vented by  the  previous  illegal  entry  of  the  patentee. 

BiTELEB   UPON    LaND   EaST    Or   THE    TENNESSEE   18  NOT  ENTITLED  TO  R>* 

uxr  nr  EQurnr  for  the  residue  of  land  in  his  oocupanoy  against  one  wha 
has  obtained  an  elder  legal  title  therefor,  where,  having  surveyed  and 
appropriated  part  of  the  land  occupied,  he  evinces  no  intention  to  appv^ 
priate  such  residue. 

Thb  facta  are  stated  in  the  opinion. 
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Urmble,  Caies,  and  Lindsey,  for  the  appellant. 
B.  and  A.  Monroe^  for  the  appellee. 

By  Court,  Bbegk,  J.  Anlick  having  reoorered  a  judgment  in 
ejectment  against  Colvin,  upon  a  patent  which  issued  upon  a 
survey  made  in  1834,  Colvin  exhibited  his  bill  and  obtained  an 
injunction  against  said  judgment,  asserting  a  superior  equity  to 
the  land,  tmder  the  act  of  the  fifteenth  of  January,  1831,  as  the 
occupier  and  improver  thereof,  and  which  he  had  subsequently 
Burveyed  and  carried  into  grant.  The  court  below  perpetuated  the 
injunction  and  decreed  Aulick  to  surrender  his  elder  legal  title 
to  the  land  in  contest,  and  from  that  decision  Aulick  has  appealed 
to  this  court.  We  are  satisfied  that  Colvin  manifested  his  right 
to  relief  to  the  extent  that  his  patent  covered  the  land  in  con- 
test. But  it  appears  that  Aulick's  grant  embraces  about  eight 
acres  more  land  than  is  embraced  in  the  survey  and  grant  of 
Oolvin,  and  which  was  also  included  in  the  recovery  in  eject- 
ment. "Whether  the  court  was  right  in  perpetuating  the  in- 
junction and  decreeing  Aulick  to  surrender  his  elder  legal  title 
to  the  eight  acres,  is  the  only  question  which  we  deem  impor- 
tant to  decide. 

Colvin  appears  to  have  been  in  the  use  and  occupation  of  the 
land  embraced  in  Aulick's  grant  when  he  made  his  survey,  and 
oonsequently,  xmder  the  act  referred  to,  2  Stat.  L.  1037,  had  a 
pre-emptive  right  to  appropriate  it,  and  Aulick  having  failed  to 
give  him  three  months'  notice,  as  the  act  requires,  of  his  inten- 
tion to  enter  and  appropriate  the  same,  Colvin  has  a  clear  right 
to  relief  in  equity,  to  the  extent  of  his  subsequent  appropriation 
thereof:  See  Pearson  v.  Bakery  4  Dana,  821 ;  Kennedy  v.  Kennedy  ^ 
4  B.  Mon.  396.  Whether  his  equitable  claim  to  relief  does  or 
not  depend  upon  such  subsequent  appropriation,  is  a  ques- 
tion which  has  not  been  decided  by  this  court.  Under  the  acta 
granting  pre-emption  rights  to  settlers  upon  the  public  lands 
below  the  Tennessee  river,  this  court  has  decided  that  the  set^ 
tier  was  entitled  to  relief  in  equity  against  a  patentee,  who  had 
appropriated  the  land  and  obtained  the  legal  title  in  fraud  of 
such  settler's  pre-emptive  rights,  and  thaji  his  right  would  not 
depend  upon  his  having  procured  a  junior  grant.  But  the  law 
regulating  the  mode  of  entering  and  appropriating  those  lands, 
was  not  applicable  to  the  lands  in  contest  in  this  case.  Those 
lands  were  surveyed  and  laid  off  into  sections  and  fractions  of 
sections,  and  when  a  tract  was  once  entered,  the  same  tract 
could  not  be  taken  up  by  a  second  entry.    This  court,  therefore^ 
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held  that  the  eetUer  was  entitled  to  relief  against  the  fraudulent 
grantee,  by  showing  that  it  was  his  intention,  and  that  he  would 
haye  entered  and  appropriated  the  land  had  he  not  been  pre- 
vented by  the  preyious  illegal  entry  of  the  patentee.  But  the 
court  also  held  that  such  intention  must  be  satisfactorily  estab- 
lished, and  without  such  proof  that  he  would  not  be  entitled  to 
relief:  See  Johnson  t.  Oresham,  6  Dana,  542;  and  Harrison  ▼. 
Woodruff,  6  Id.  188.  In  this  case  Colvin  was  not  prevented 
from  demonstrating  his  intention  to  take  up  the  land  by  a 
subsequent  or  second  entry,  which  would*fumish  the  most  satis- 
factory evidence.  Besides,  the  statute  granting  pre-emptive 
privileges  to  settlers  below  the  Tennessee,  is  di£Eerent  in  its  pro- 
visions from  the  act  upon  which  Colvin  relies.  The  law  in  the 
former  case  gave  a  settler  a  limited  period,  within  which  his 
light  of  entry  was  secured.  In  the  latter  case,  the  occupier  or 
improver  has  an  abiding  pre-emptive  right,  and  which  he  for- 
feits  only  upon  failing  to  assert  it  within  three  months  after 
notice  of  an  intention  by  another  to  appropriate  the  land.  In 
view  of  the  character  of  the  latter  act,  and  as  the  complainant 
was  not  prevented  from  entering  the  land  by  the  previous  ille- 
gal entiy  of  Aulick,  we  are  not  satisfied  that  other  evidence  of 
such  intention  than  a  subsequent  entry  and  grant,  should  be 
deemed  sufficient  to  entitle  him  to  relief. 

But  without  deciding  that  question,  we  are  of  opinion  the 
complainant  has  not  even  brought  himself  within  the  rule  held 
applicable  to  the  settler  below  the  Tennessee.  He  does  not 
allege  nor  prove  an  intention,  and  that  he  would  have  appropri- 
ated the  eight  acres  but  for  the  previous  entiy  and  appropriation 
by  Aulick.  The  survey  made  in  1833,  seems  to  have  been  aban* 
doned  as  embracing  more  land  than  his  land  warrant  author- 
ized, and  a  resurvey  was  made  afterwards,  and  after  the  survey 
of  Aulick,  reducing  the  first  survey  to  one  hundred  and  fif  ly 
acres,  the  quantity  in  his  warrant,  and  leaving  out  the  eight 
acres  in  contest.  The  last  survey,  therefore,  so  far  from  indi- 
cating an  intention  to  appropriate  the  eight  acres,  furnishes  evi- 
dence rather  of  an  intention  to  abandon  it.  He  continued  in 
possession  of  this  fraction  for  several  years  after  he  obtained  his 
grant  for  the  one  hundred  and  fifty  acres,  without  any  attempt 
to  appropriate  it,  and  without  offering  to  pay  the  state  price  to 
Aulick  and  demanding  a  surrender  of  his  title;  nor  has  he  yet 
offered  to  pay  him  the  expense  in  carrying  it  into  grant.  We 
are  of  opinion,  therefore,  that  the  circuit  judge  erred  in  perpet- 
rating the  injunction  except  to  the  extent  that  the  recoveiy  in 
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fhe  ejeotment  emlnaoed  flie  land  in  the  jtmiar  giant  of  the  oom- 
plaiimnt;  as  to  any  land  reooTered  outside  of  that  grant,  the  in- 
jonotion  shoold  haTe  been  diasolved,  and  to  that  extent  the  faill 
dimuflBed. 

The  decree  ia,  thersfoze,  levened,  and  flie  cause  zemanded, 
that  a  decree  may  be  Tendered  as  indicated;  and  as  flie  appel* 
knt  aeelks  a  zerersal  of  the  decree  upon  the  whole  merits  thereof, 
md  has  failed  except  as  to  a  small  fraction  of  the  land  in  contro- 
muff  the  costs  in  this  court  will  be  diTided. 

• 

WmkxnmMKT  Fm-nimov.— One  who^  by  fnad,  entes  land  to  wliioh  a»* 
•Umt  had  a  Talid  pn-emptioD  z(gfat»  may  be  daoreed  to  hold  in  trasi  for  the 
littar  or  hk  hdns  AM  ▼.  ITimi,  13  Am.  Dm.  fi06^  sad  note  (ng»  whM 
tmm  an  oitod.    Nalora  and  sxtand  of  pra  Mnptorli  ifgbti  Sao  aoto  to 

tiPT.  lfMfeM^S6Id.fi64 
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SUPREME  COURT 


or 


LOUISIANA^ 


OoMMBBdAL  Bane  of  Natchez  v.  Pebbt. 

[lOBoBDnoii,61.] 

Fabxvxb  ajtxr  DiasofiUTioN  oak  not  Bind  Fibm  or  his  oopftrtnan,  witk* 

out  special  authority^  by  aooepting  a  bill  drawn  on  the  firm. 
AoaEFTANos  IS  Unnbcbssart  to  Chaiiob  Dkawkr  of  a  bill  payaUe  a  oer> 

tain  period  after  date,  but  demand  and  notice  at  maturity  are  snffiolenk 
Whieb  Bill  is  Accsptbd  without  Autuokitt  by  Pabtnxb  aftxb  I>n> 

BOLITTION  of  the  firm  upon  which  it  is  drawn,  and  is  by  the  aooeptuioe 

made  payable  at  a  certain  bank,  a  demand  there  is  not  a  demand  iipoa 

the  drawees,  so  as  to  charge  the  drawer. 
PlOMiBS  or  Payment  bt  Drawer  after  He  is  DiaoHABOXD  by  want  d 

due  demand,  protest,  and  notice,  where  he  has  no  knowledge  of  the  fMti 

releasing  him,  is  not  binding. 

Appxal  from  East  Feliciana  district  court.  Theopinioii  statsf 
ihecase. 

A.  M.  Dunn  and  Boselius,  for  the  appellant. 

LyonSf  contra. 

By  Court,  Mobpht,  J.  The  defendant  is  appellant  from  a 
judgment  rendered  against  him,  as  the  drawer  of  a  bill  of  ex- 
change for  seven  thousand  three  hundred  and  iBf  teen  dollars  and 
BCYenty-one  cents,  dated  the  eleventh  of  May,  1838,  and  made 
payable  to  his  own  order,  twelve  months  after  date.  This  bill, 
which  was  drawn  on  the  commercial  firm  of  BuUitt,  Ship  &  Co., 
is  alleged  to  have  been  presented  by  the  holders  to  the  drawees, 
and  to  have  been  duly  accepted  by  the  latter;  and  the  petition, 
after  malring  the  ordinary  averments  of  demand,  protest,  and 
aotioe,  further  alleges  that  the  defendant,  being  well  acquainted 
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with  all  the  drcamBtanoes  of  such  protest  and  notice,  has  often 
promised  to  pay  the  bill,  but  has  failed  to  do  so. 

On  the  trial  a  draft  was  offered  in  evidence  purporting  to  be 
•ooepted  by  Bullitt,  Ship  &  Co.  in  liquidation,  by  William  Fer- 
liday.  To  the  introduction  of  this  instrument  the  defendant's 
counsel  objected,  and  he  excepted  to  the  opinion  of  the  judge, 
who  admitted  it  in  eyidence.  The  conclusion  we  have  come  to 
on  the  merits  of  the  case,  renders  it  unnecessary  for  us  to  notice 
the  grounds  on  which  the  draft  was  sought  to  be  excluded.  Ad- 
mitting it  to  have  been  properly  receiyed  in  eyidence,  the  peti- 
tioners have  not  alleged,  nor  proved  that  William  Ferriday  had 
any  authority  from  the  other  members  of  the  firm  of  Bullitt, 
Ship  &  Co.,  to  use  the  partnership  name.  The  bill  of  exchange 
on  which  defendant  is  sought  to  be  made  responsible,  was 
drawn  on  Bullitt,  Ship  &  Co.,  a  commercial  firm,  which  he  be- 
lieved to  be  still  in  existence,  and  in  whose  hands  the  evidence 
shows  that  he  had  a  sum  nearly  equal  to  the  amoimt  of  the 
draft.  It  was  accepted  by  William  Ferriday,  after  the  dissolu- 
tion of  the  partnership.  Now  it  is  well  settled  that  after  a  dis- 
solution of  the  firm,  neither  of  the  former  partners  can  bind  the 
others,  nor  the  firm,  without  special  authority,  derived  from  a 
new  contract  between  them:  Offutt  v.  Breedlove,  4  La.  82;  NoU 
V.  Douming,  6  Id.  683  [26  Am.  Dec.  491];  Peters  v.  Oardere,  a 
Id.  568;  Fisk  v.  Mead,  18  Id.  334;  3  Kent's  Com.  50;  Gow  on 
Part.  230.  There  has,  therefore,  been  no  acceptance  of  the  bill,, 
binding  on  the  drawees.  As  the  bill,  however,  was  made  pay- 
able twelve  months  after  date,  it  was  not  strictly  necessary  to- 
have  it  accepted,  an  acceptance  being  absolutely  necessary  only 
to  fix  the  period  when  a  bill  is  to  be  paid,  if  made  payable  at 
sight,  or  at  so  many  days  after  sight,  or  after  a  certain  event,  or 
after  demand:  Stoiy  on  Bills,  sec.  228.  A  presentment  of  the 
bill  to  the  drawees  for  acceptance  might  have  been  dispensed 
with,  and  had  a  demand  been  made  of  the  drawees  at  its  ma- 
toriiy,  and  notice  of  their  default  been  given  to  the  defendant, 
he  would  have  been  bound;  but  in  the  present  case,  the  bill 
was  presented  and  accepted  by  William  Ferriday,  payable  at  the 
Oommercial  Bank  at  Natchez.  At  the  maturity  of  the  bill,  no 
demand  was  made  of  the  drawees,  Bullitt,  Ship  &  Co. ,  but  it 
was  presented  at  the  Commercial  Bank  at  Natchez,  and  a  de- 
mand was  made  of  the  teller  of  the  bank,  and  upon  his  refusal 
to  pay,  the  protest  was  made.  Now  if  Ferriday  was  without 
authority  to  accept  the  bill,  and  make  it  payable  at  the  bank,  it 
is  dear  that  a  demand  at  that  place  can  not  be  considered  as  a 
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demand  upon  the  draweeSy  and  fhat,  fhersfore,  fhere  has  been 
no  such  demand  as  was  necessary  to  bind  fhe  drawer. 

The  counsel  for  fhe  plamtiffs  insiBtSy  that  if  the  demand  is  in- 
flmffioient,  yet  the  defendant  is  liable  as  he  promised  to  pay  tiie 
bill  after  its  dishonor.  The  evidence  shows  that  such  a  promise 
was  made,  and  that  the  defendant  submitted  to  the  bank's  agent 
divers  propositions  to  effect  a  settlement;  but  so  far  from  it  ap- 
pearing that  he  acted  with  a  full  knowledge  that  he  had  been 
released,  it  is  shown  that  it  was  only  a  short  time  before  the 
institution  of  this  suit,  and  long  after  he  had  proposed  a  settle- 
ment to  the  bank,  that  he  became  aware  of  his  release  from  all 
liability.  Two  of  the  plaintifb'  witnesses  say,  that  they  su^ 
posed  he  was  acquainted  with  the  circumstances  connected  with 
fhe  dishonor,  protest,  and  notice;  but  they  do  not  intimate  that 
he  had  any  knowledge  of  Fexriday's  want  of  authority  to  aooeptg 
and  of  the  consequent  informality  of  the  demand.  On  fhe  oon- 
trary ,  Turner,  one  of  these  witnesses,  who  acted  as  the  plaintiiftf 
eounsel,  informs  us  that  he  told  the  defendant  that  everytliing 
was  regular,  and  that  he  was  legally  bound  to  pay  the  debi. 
This  testimony  repels  the  idea,  that  when  the  defendant  pro- 
posed a  settiement  to  the  bank,  he  was  aware  of  his  release.  H 
is  hardly  to  be  supposed,  that  with  a  fall  knowledge  of  his  being 
exonerated,  he  would  have  renewed  his  obligation,  when  it  is 
recollected  that  at  fhe  time  of  drawing  this  bill,  he  had  a  large 
sum  of  money  in  fhe  hands  of  the  drawees,  who  have  since  be* 
eome  bankrupts:  Tlckner  t.  Soberts,  llLa.  16  [80  Am.  Dec  706]; 
Sarria  ▼.  MntUt,  12  Id.  467. 

It  is,  therefore,  ordered,  that  fhe  judgment  of  the  distriel 
eourt  be  reversed;  and  that  ours  be  for  fhe  defendant,  as  in 
of  nonsuit,  with  costs  in  both  courts. 


PowxB  or  Pabtnxb  to  Bihd  Oopabxnkbs  Ajma  DnBOLDnoM:  See  He 
T.  Irvine,  88  Am.  Deo.  768,  and  oaees  oolleoted  in  note;  BmHeg  t.  WhiU,  U. 
186;  OoimfM^  ▼.  jilm»'« ^a:*r«, 36  Id.  604;  Taneyr.  OSbvnsA, 89 Id. 66;  Ifcrvlm 
▼.  8a/yrea,  40  Id.  496. 

PRBSSNTMEirr  FOB  AooxFTAHCB,  WHSiT  NsonBABT:  See  Pom*  Shi^n  ▼• 
KeUy,  2  Am.  Deo.  617;  Cwrvy  ▼.  Wa/rrtu^  Id.  166;  Auttin  ▼.  Bodmiam^  9  Id. 
eSO;  RMnaon  ▼.  Amu,  11  Id.  259;  BciUm  y.  Haarrod,  13  Id.  306;  Aymar  ▼• 
JB^eiv,  17  Id.  638;  JtfbAawib  Soni;  V.  BfoeZei^  27  Id.  192.  Notice  of  the  ooa- 
aooeptenoe  of  »  bill  moat  be  given,  under  the  general  oommeroial  law,  ts 
«haige  an  indorwr,  although  presentment  for  aooeptanoe  was  nnneoenaiyt 
AUen  T.  Merehante  Bank,  34  Id.  289. 

Waivxb  or  Deicand  Ain>  Nonoa  bt  Subssquxht  Pbomibb:  See  UmM 
BUmUm  Bank  ▼.  Southard,  35  Am.  Deo.  621,  and  oaaes  oolleoted  in  the  note 
«fa«ret0L     See  also  L^ngwtU  y.  WhUe,  1  Id.  97;  €kmU  ▼.  Shaw,  8  IdL  149| 
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2>e6icy8  y.  JHoUere^  15  LL  158.    A  waiver  of  demand  and  notioe  made  to  the 
sr,  bat  not  oommQnicated  to  the  holder,  is  no  waiyer  to  the  latter:  <3%ia- 
T.  Prattey  40  Id.  142.    As  to  the  adminibility  of  parol  eridenoe  of  m 
of  demand  and  notioe,  see  Sanborn  y.  SotOhard,  po§i,  and  the  note 


SlEPHENSON  V.  GrOFF. 

[lORoBmov.M.] 

Aumnov  Fobmid  oir  Shobx  or  Navioablb  Rivxr  belonga  to  the  ahov^ 
oiwner,  claiming  nnder  a  goyemment  donation  and  raryey,  where  aaoh 
allnyion  la  formed  oat  of  *  bar  eziating  at  the  time  of  the  aoryey,  which 
waa  overflowed  at  high  water,  and  moat  of  it  eyery  year,  and  which  waa 
not  indaded  in  the  aonrey,  the  government  aarveyor  ronning  the  line  aa 
Bear  the  bank  aa  the  land  waa  aoaceptible  of  ownerahip,  the  lower  line 
not  being  marked  beoanae  the  river  waa  oonsidered  the  line,  though  at 
low  water  the  diatanoe  acroaa  the  bar  to  the  water  from  the  mainland 
waa  nearly  half  a  mile. 

SnuuroKB  gan  not  Entxb  oh  Lahb  Gsaktbd  vr  GoyxBHiBHT  and  defend 
againat  the  grantee  on  the  gronnd  that  there  ii  a  preaent  or  proapeetiye 
controveray  with  the  government  reepecting  the  titles  and  that  the  goy« 
emment  intenda  to  diaregard  the  location  and  aoryey. 

Affbal  from  West  Felioiaiia  disteiot  oourt  The  oaae  appean 
from  the  opimon* 

BaB^i  for  the  appellani. 

By  Oonrty  QiBLAJQ),  J.  The  plaintiff  elaimg  to  have  poooooood 
as  owner  siiioe  the  year  1827,  a  tract  of  land  bounded  by  the 
lands  of  Jesee  Saunders^  by  vacant  land,  and  on  the  front  and 
one  side  by  the  Missiagippi  livery  of  a  portion  of  which  he  alleges 
that  Goff,  SalyerSy  and  Jeter  have  taken  poseeasion,  and  that 
they  now  hold  it  contrary  to  his  express  wishes  and  warning  to 
them.  He  avers  that  they  are  oonmiitting  varions  trespasses^ 
by  cutting  down  and  selling  the  wood  and  timber  thereon.  He 
prays  for  an  injunction  to  prevent  further  trespasses,  and  that 
the  defendants  be  ejected  from  the  premises.  Otott  moved  to 
be  allowed  to  sever  from  his  co-defendants  in  his  defense,  which 
was  ordered,  and  he  answered  by  a  general  denial  of  the  allega- 
tions  in  the  petition.  Salyers  never  answered  at  all;  and  the 
suit  as  to  Jeter  was  dismissed,  on  the  motion  of  the  plaintiff. 

The  evidence  shows  that,  in  the  year  1827,  the  vendor  of 
the  plaintiff,  claiming  to  have  a  donation  claim  confirmed  hj 
the  United  States,  had  it  located  or  surveyed  by  a  depuiy  sur- 
veyor of  the  United  States,  who  swears  tluit  he  was  authorised 
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to  make  it.  He  identifies  the  plat  he  then  made.  From  tliifl 
plat,  it  is  shown  that  the  upper  line,  which  is  between  Saunders 
and  the  plaintiff,  commences  on  the  bank  of  the  river;  the 
front  runs  down  some  distance,  and  in  consequence  of  a  bend 
in  the  river  and  of  its  touching  a  flat  mud  or  sand  bar,  the  line 
was  run  at  right  angles  with  the  river  until  it  went  back  far 
enough  to  clear  the  bar,  when  it  ugain  runs  down  for  a  front, 
until  it  touches  the  lower  part  of  the  bend  of  the  river  and  the 
bar  that  was  forming.  The  lower  line  then  runs  along  the  edge 
of  the  bar,  as  near  as  practicable,  making  the  river  the  side  line 
its  whole  length;  thence  the  back  line  runs  north  to  a  comer; 
thence  east  to  the  point  of  beginning  on  the  bank  of  the  Missis- 
sippi. The  surveyor  swears  that  at  the  time  of  the  survey,  the 
plidntiff  was  in  possession  of  the  land;  but  his  deed  is  not  dated 
until  the  year  of  1828.  He  says,  that  a  part  of  the  front  was  on 
the  bank  of  the  river;  that  the  balance  was  a  very  low  mud  bar; 
the  portion  next  to  the  mainland  was  a  very  low  slough;  thai 
next  to  the  river,  a  little  higher.  This  bar  was  not  included  in 
making  up  the  quantity  of  land  in  the  survey.  The  lower  side 
line  was  run  as  near  to  the  bank  of  the  river  as  the  land  was 
susceptible  of  ownership.  At  the  time  of  making  the  survey, 
the  whole  bar  in  front  was  overflowed  every  year,  at  a  very  mod* 
erate  high  water.  It  was  not  considered  land  at  all,  only  a  bar. 
In  making  the  survey,  the  lower  side  Hne  was  not  marked,  as 
the  river  was  considered  the  line.  At  a  low  stage  of  water,  the 
distance  from  the  mainland  across  the  bar  to  the  water  was 
nearly  half  a  mile.  There  were  some  ridges  on  the  bar,  or 
places  higher  than  others;  on  these  there  were  trees — small  Cot- 
tonwood and  willows.  He  says,  that  it  is  not  usual  with  him 
to  include  mud  or  sand  bars  in  his  surveys  of  claims.  Was  in* 
structed  by  the  land  department  not  to  do  so.  He  was  paid  by 
the  United  States  for  making  the  survey  of  the  claim  tmder 
which  the  plaintiff  holds  possession. 

There  was  a  good  deal  of  testimony  taken  both  by  the  plaintiff 
and  defendant  to  show  what  was  tiie  state  of  the  bar  on  the 
front  and  side  of  the  land  in  1827  and  1828,  and  whether  it  was 
susceptible  of  ownership  then.  It  is  contradictory  in  some  re- 
spects. Nearly  all  the  witnesses  say,  that  there  were  lateral 
ridges  on  the  bar,  higher  than  the  other  parts  of  it,  and  some  of 
them  nearly  as  high  as  the  mainland.  On  these  were  trees  of 
considerable  size.  But  the  weight  of  the  testimony  is,  that  the 
whole  bar  was  overflowed  at  high  water,  and  much  the  greatest 
portion  every  year.     Since  the  year  1828,  the  bar  has,  from  tbn 
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depodts,  ziaen  lapidlj,  has  extended  itself ,  and,  for  a 
•considerable  distance  from  the  lines  run  in  1828,  was  as  high  as 
any  port  of  the  land  at  the  time  this  suit  ^ras  commenced.  On 
the  spot  where  this  bar  formerly  existed,  and  outside  of  the  lines 
run  in  1827,  the  defendants  Gk>ff,  Saljers.and  Jeter,  established 
themselTes  as  woodchoppers,  one  of  them  in  front  of  the  tract, 
and  the  other  two  on  the  land  on  the  side  of  it.  They  do  not 
pretend  that  they  haTC  any  pre-emption  right,  or  a  wish  to  ao* 
quire  one;  but  contend  that  the  possession  of  the  plaintiff  does 
not  rightfully  extend  so  far  as  he  pretends,  and  that  he  can  not 
disturb  them.  He  proves  that  he  has,  long  before  and  subse- 
quent to  this  suit,  exercised  various  acts  of  possession  on  the 
land  in  the  unmediate  viciniiy  of  the  cabins  of  the  defendants. 
The  surveyor  general  of  the  United  States,  in  the  year  1844,  cer- 
tifies that  from  the  public  surveys  on  file  in  his  office,  there  is 
on  the  north  side  of  the  claim  under  which  the  plaintiff  holds  a 
strip  of  vacant  land,  which  will  be  surveyed  and  returned  as 
pnUio  land,  it  lying  between  the  line  of  the  tract  claimed  by  the 
plaintiff  and  the  river,  which  land  is  subject  to  entry  by  pre- 
emption, in  the  same  manner  as  other  public  lands.  He  then 
proceeds  to  intimate  a  doubt  whether  or  not  the  plaintiff's  claim 
has  been  properly  located,  and  suggests  a  possibiliiy  that  the 
land  within  the  lines  actually  run,  may  yet  be  returned  as  pub* 
lie  land,  and  be  rightfully  subject  to  entry,  for  the  benefit  of  the 
government,  notwithstanding  the  survey  in  1827,  and  the  pos- 
session ever  since.  The  court  below  was  of  opinion  that  the 
pIftiTitiff  had  not  made  out  his  case,  and  gave  judgment  for  the 
**  defendants;"  from  which  the  plaintiff  has  appealed. 

From  the  manner  in  which  the  cause  was  conducted  below,  it 
18  somewhat  doubtful  whether  or  not  the  case  was  tried  as  to  the 
defendant  Salyers,  although  the  judge  says,  that  the  judgment 
is  for  the  "  defendants."  Goff  answered  separately,  and  moved 
for  an  order  that  in  his  defense  he  might  be  severed  from  his 
oo-defendants,  which  was  entered.  Salyers  never  appeared,  and 
a  judgment  by  default  was  entered  against  him;  and  the  suit  as 
to  Jeter  was  dismissed  by  the  plaintiff.  The  appeal  was  asked 
for  in  open  court,  and  no  one  was  cited.  As  the  appeal  bond 
is  given  to  Ooff  alone,  we  shall  consider  him  as  the  only  appel- 
lee, and  leave  the  plaintiff  and  Salyers  to  ascertain  whether  or 
not  the  judgment  below  applied  to  him. 

From  the  testimony,  there  can  not  be  a  doubt  that  the  plaint- 
iff, in  the  year  1827,  had  possession  of  a  tract  of  land  surveyed 
bj  the  United  States  surveyor,  a  part  of  the  front  of  whichp 
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and  one  side  line,  were  ran  rery  dose  to  Hie  bar  or  aUnrioa 
then  forming;  and  the  main  question  in  the  eanee  is,  i?bs  the 
land  on  which  Qoff  has  fixed  himself  susceptible  of  ownership 
or  occupation  at  the  time  when  the  lines  of  the  plaintiff  were 
runt  If  it  were,  and  the  lines  were  not  extended  so  as  to  in- 
clude all  the  high  land,  the  plaintiff  can  not  now  claim  the 
battuie  which  has  formed  adjoining  the  mainland.  The  evi- 
dence satisfies  us  that  the  claim  under  which  the  plaintiff  aUeges 
possession  was  located  as  near  to  the  bar  and  alluvion  forming 
as  it  could  be.  The  snrrejor  is  positive  in  his  assertion,  that 
the  lines  were  so  run.  He  says  that  the  side  line  was  not 
marked  at  all,  as  he  considered  the  river  the  boundary.  This 
being  the  case,  we  think  the  plaintiff  is  entitled  to  the  posaeesion 
of  the  battuie  formed  adjoining  his  land  since  his  survej.  This 
ease  is  vezy  similar  to  that  of  Bonis  ef  oL  v.  James  et  aL,  7  Bob. 
(La.)  149,  decided  in  March  last.  If  the  United  States  intend 
to  disregard  the  location  and  survey  made  by  their  own  surveyor, 
and  enter  into  a  contest  vrith  the  plaintiff,  it  is  a  matter  with 
which  we  have  nothing  to  do  now.  The  defendant  has  no  ri^t 
to  anticipate  the  result  of  such  a  contest,  and  take  possession  of 
the  land  in  advance;  nor  has  he  a  right  to  assume  the  rights  of 
the  United  States,  if  any  they  have,  and  provoke  a  contest  in 
their  behalf  for  his  own  benefit.  The  mere  statement  of  the  sur- 
veyor general,  that  from  the  plats  in  his  office  the  land  appears 
to  be  vacant,  does  not  make  it  so;  nor  does  his  declaration,  thai 
it  may  hereafter  appear  that  there  has  been  an  improper  looa- 
tion  of  the  confirmed  claim,  destroy  it.  We  can  not  counte- 
nance the  idea,  that  because  a  citizen  has,  or  may  have,  a  oon- 
trover^  with  the  United  States,  or  another  dtisen  actually  or 
in  prospective,  in  relation  to  his  rights  and  title  to  land,  that 
this  authorizes  any  one  to  take  possession  of  it,  and  when  sued 
for  so  doing,  to  interpose  those  difficulties,  to  protect  him  from 
the  consequences  of  an  open  violation  of  the  rights  of  both  par- 
ties. We  are  of  opinion,  that  the  judgment  in  fiivor  of  the  de- 
fendant is  erroneous,  and  ought  to  be  reversed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed;  and  it  is  furtiier  ordered 
and  decreed,  that  the  plaintiff,  Joseph  Stephenson,  do  recover 
of  the  defendant,  Heniy  Goff,  the  possession  of  the  land  claimed 
in  his  petition,  and  be  quieted  therein;  the  defendant  paying  the 
oosts  in  both  courts. 

Alluviok,  Riobt  to:  See  Hagan  ▼.  Campbell^  83  Amu  Deo.  S07»aiid  the 
aote  thereto,  considering  this  subject  at  length;  Maffor  qf  MoMe  v. 
Id.  325,  And  MunidpalUy  No.  t  v.  CoUtm  Press,  80  Id.  SSi. 
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BiOHT  OF  Stbahoxb  TO  Ikfxach  O&ant:  In  ejectmont  between  advexw 
elmtnunti  of  land,  evidence  that  the  grant  nnder  which  one  of  them  daima 
WM  obtained  by  irand»  is  inadmianble:  8mUh  ▼.  WhUon,  8  Am.  Dec.  755; 
Dodmm  V.  Cocke,  Id.  757.  A  final  certificate  of  title,  nnder  an  act  of  con- 
gieaa,  can  not  be  qneationed  by  a  treapaner:  Siekardmm  v.  Hobart,  18  Id* 
70.  See»  gaMnlly»  aa  to  collateral  impeachment  of  government  gnuitat 
StrcAer  v.  Cod^,  8  Id.  883;  La§d^  v.  /bntaMw,  4  Id.  510;  AloBamder  v. 
OrmHmp^  Id.  541;  Jackmm  v.  XowCon,  8  Id.  811;  Jachtm  v.  Hart,  7  Id.  880; 
^V'lmeB  T.  OMnss  8  Id.  742;  Omrfoii  t.  Olan^B&eti;  0  Id.  78a 


Blako  t;.  Banks. 

po  Bonaaovplli.) 
BT  Baina^UR  avtib  I>I8GHabgb  to  pay  for  artidea  partly  fnr^ 
niahad  after  the  diachaige^  "aa  aoon  aa  he  haa  tlia  moBay»'*  la  UndiBg 
witbont  proof  that  he  haa  obtained  the  money. 

AnsAL  from  New  Orleans  commeroial  eourk    The  opinion 
the 


LockfU  and  IBeou,  tor  the  plaintiff. 

Oohen,  for  the  appellant. 

Bj  Oourty  MABTDry  J.  The  defendant  ia  appellant  from  a 
judgment  which  the  plaintiff  has  reooyered  for  a  quantity  of 
IniokB  and  Band  deliyered  to  him.  The  claim  was  resisted  on 
the  plea  that  the  defendant  had  been  discharged  of  all  his  debts 
as  a  certificated  bankmpt,  by  the  district  court  of  the  United 
States.  The  plaintiff,  however,  has  contended,  that  part  of  the 
books  and  sand  were  deliYered  while  the  proceedings  in  bank- 
mptoy  were  going  on  and  since.  The  first  judge  was  of  opinion 
that  the  defendant  has,  since  he  obtained  his  certificate,  prom- 
ised to  pay  the  debt,  and  that  although  the  eridence  of  such 
a  promise  ought  to  be  receiyed  with  great  caution,  as  it  appears 
that  part  of  the  brick  and  sand  only  was  deliyered  before  the 
beginning  of  the  proceedings  in  bankruptcy,  and  the  plaintiff's 
claim  therefor  does  not  appear  to  haye  been  put  on  the  defend- 
ant's bilan,  the  presumption  is  yeiy  strong  that  he  meant  not  to 
avail  himflelf  of  the  bankruptcy  to  avoid  the  payment  for  the 
bdoks  and  sand  delivered,  while  his  intention  was  to  continue 
to  be  furnished  with  these  articles  by  the  plaintiff,  and  the  prom- 
ise to  pay  was  repeated  a  second  time  at  some  interval  from  the 
first,  and  both  made  after  the  certificate  was  obtained.  It  is 
true,  the  promise  to  pay  was  accompanied  vrith  a  declaration 
that  he  had  no  money  then,  but  would  pay  as  soon  as  he  had 
some.    It  was  urged,  that  there  was  no  evidence  of  the  defend* 


176  Hendebson  u  Western  Ins.  C!o.     [Louisiana^ 

«nt  haTing  obtained  money  sinoe.  But  the  judge  was  of  opinion 
that  the  expression  used  by  the  defendant  did  not  make  his  prom- 
ise to  pay  depend  on  his  abiliiy,  but  amounted  only  to  the  usual 
put-off,  used  by  debtors  every  day.  This,  perhaps,  would  be  in- 
correct, if  the  sum  promised  to  be  paid  was  not  due  for  bridlai 
and  sand  receiyed  partly  by  the  defendant  after  his  disohaige. 
Judgment  affirmed. 

Pbomiss  to  Pat  Dxbt  atckb  DraoHABOB  in  Bankbuptct:  See  Smiih  t. 
Smith,  3  Am.  Deo.  410;  2>epify  v.  Swart,  20  Id.  673;  FiddTa  Edaie,  21  Id. 
464;  Eameti  ▼.  Parke,  27  Id.  280,  and  note;  Stafford  v.  Bactm,  87  Id.  8(I6» 
endnote. 


Hendebson  v.  Western  Mabine  and  Fibe  In& 

Company. 

[10  Bomnov,  16A.] 

SvmBNOB  THAT  Nbglzobnob  07  AssuBED'a  AoBHT  Oaubbd  Fibb  froa 
which  lo«  arose  ia  inadmiaaible  in  defense  against  an  action  for  saeh  lo« 
on  a  fire  insnrsnoe  policy,  for  the  insurer  is  liable  for  losses  from  fire  oo> 
oasioned  by  negligenoe  of  the  assored,  his  agents  or  servants,  where  th# 
negligence  is  not  mixed  with  frand  or  design  on  the  part  of  the  assored. 

BnDBNOB  THAT  Plaintdtf'b  Aoknt  Ihtxntionallt  Sbt  YisjL,  from  whioh 
a  loss  arose,  for  the  purpose  of  defrauding  the  insurer,  the  agent  haying 
taken  an  insurance  on  goods  in  the  same  building,  is  inadmissible  in  de- 
fense against  an  action  on  another  policy  taken  out  by  such  agent  for 
account  of  the  plaintiff,  where  there  is  no  evidence  that  the  plaintiff  waa 
implicated  in  the  fraudulent  design. 

Rboobd  or  FoRMBB  Suit  bxtwxxn  PLAiirriFr'a  Agbbt  and  the  defendaatib 
on  a  policy  of  insurance  on  merchandise  issued  by  the  defendants  ta 
soch  agent,  is  inadmissible  in  evidence  in  a  subsequent  action  by  tha 
plaintiff  against  the  defendants  on  another  policy  upon  goods  in  the  ssma 
building,  for  the  purpose  of  proving  fraud  and  false  swearing  by  the  agent. 

Aobmt  or  Absubbb  is  not  Rbnbkbbd  Ivoompbtbnt  as  Witness  in  an 
action  on  a  policy  taken  out  by  him  on  account  of  his  piincipal,  in  whioli 
he  is  named  as  agent,  by  the  fact  that  in  his  sworn  statement  of  loas  ha 
describes  it  as  "  his"  loss,  and  that  the  answer  chaiges  that  he  is  the  real 
plaintiff 

Allboations  of  Answbb  abb  Netbb  SnmciBNT  to  Exoludb  WnmssBi 
offered  by  the  plaintiff,  as  being  disqualified  through  interest. 

IiresBuonoN  Based  upon  Ditfebxnt  Statb  or  Facts  vbom  That  Pboykd 
is  properly  refused,  as  where  an  instruction  was  asked  in  an  insuranoa 
case  that  a  sale  of  damaged  goods  at  auction  by  the  assured,  without  tha 
Insurer's  consent,  did  not  furnish  a  proper  measure  of  damages,  when  the 
proof  was  that  the  insurer  consented  to  the  sale. 

Appial  from  New  OrkanB  parish  oouri.    The  opiiiion  stetai 
Ibe 
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Mok^n  and  Boselius,  for  the  appellants* 
Durard,  centra. 

By  Court,  Mobfht,  J.  The  petitioners,  a  oommercial  firm, 
located  in  the  town  of  Bayou  Sara,  in  the  parish  of  West 
Feliciana,  seek  to  recover  five  hundred  and  fifty-one  dol- 
lars and  seven  cents,  which  they  allege  to  be  the  loss  they 
have  sustained  on  a  lot  of  merchandise,  insured  against  fire  by 
the  defendants,  on  the  application  of  Morton  Hoffman,  their 
agent  in  New  Orleans,  and  which  was  injured  by  fire  during  the 
tenn  of  the  policy,  in  a  store  in  Tchoupitoulas  street.  They 
aver  that  the  value  of  the  goods,  before  the  fire,  was  nine  hun- 
dred and  sevenly-one  dollars  and  tweniy-five  cents;  that,  after 
being  damaged,  they  were  sold  at  auction  by  the  order,  and 
with  the  consent  of  the  underwriters,  and  produced  four  hun- 
dred and  tweniy  dollars  and  eighteen  cents,  thus  making  their 
loss  amount  to  the  sum  claimed.  The  defendants  admit  the  ex- 
ecution of  the  policy,  but  deny  that  the  goods  were  sold  by 
their  order,  or  with  their  consent,  or  that  the  petitioners  have 
complied  with  the  conditions  imposed  upon  them  expressly  by 
the  policy  or  by  law.  They  further  say,  that  the  fire  was  caused 
hj  the  design,  or  by  the  negligence,  or  fault  of  Morton  HojQT- 
man,  the  person  named  in  the  policy,  and  who  effected  the  in- 
sniance;  or  by  the  design,  or  negligence,  or  fault  of  some  one  in 
the  employ  of  Hoffinan,  with  the  view,  on  the  part  of  said  Hoff- 
man^ or  said  other  person,  to  defraud  the  company,  and  for 
whose  acts  the  petitioners  are  responsible.  They  further  charge 
that,  with  the  same  fraudulent  view,  Hoffman  claimed  of  them  a 
loss  exceeding  the  amount  now  sued  for,  in  consequence  of  all 
which  the  policy  has  been  forfeited;  that  the  said  Hoffman  is 
the  real  plaintiff  in  this  case,  or  that  the  petitioners  are  respon- 
sible for  all  his  acts,  etc.  The  case  was  tried  before  a  jury,  who 
gave  tbeir  verdict  in  favor  of  the  plaintiffs.  From  the  judgment 
entered  up  thereon  the  defendants  have  appealed,  after  vainly 
attempting  to  obtain  a  new  trial. 

Our  attention  has  been  drawn  to  several  bills  of  exception 
spiead  upon  the  record.  The  first  is  to  the  opinion  of  the  judge 
below,  refusing  to  hear  testimony  offered  to  show  that  the  store 
occupied  by  Morton  Hoffman  was  set  on  fire  by  him  with  the  in- 
tention to  defraud  the  defendants,  or  was  occasioned  by  his 
n^ligenoe  or  other  fault.  We  do  not  think  that  the  judge 
ened.  If  the  fire  happened  in  consequence  of  any  negligence 
or  fnnlt  on  the  part  of  the  plaintiff's  agent,  the  testimony  to 
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prove  it  was  irrelevant,  as  it  is  now  well  settled,  both  in  Eng- 
land and  the  United  States,  that  the  underwriters  are  answer- 
able for  a  loss  occasioned  bj  the  negligence  of  persons  in  charge 
of  the  property  insured;  and  such  is  the  law  both  in  fire  and 
marine  policies.  It  rests  upon  the  familiar  principle  that  causa 
proxima,  non  remota,  spectatur;  fire  being  considered  as  the  prox- 
imate cause  of  the  loss,  though  the  remote  cause  of  it  may  be 
traced  to  some  carelessness,  or  negligence  of  the  assured,  or  his 
agents,  or  servants;  but  such  carelessness  or  negligence  must  be 
onaffected  by  any  fiaud,  or  design  on  the  part  of  the  assured. 
Fraudulent  losses  are  necessarily  excepted,  no  man  being  per- 
mitted in  a  court  of  justice  to  avail  himself  of  his  own  turpitude 
as  a  ground  of  recovery  in  a  suit:  1  Ph.  Ins.  632;  Patapsco  In- 
turance  Co.  v.  CouUer,  3  Pet,  222;  Columbia  Insurance  Co,  v. 
Lavrrence,  10  Id.  517;  Waters  v.  Tlie  Merchants'  LouisviUe  Insure 
ance  Co.,  11  Id.  218. 

In  relation  to  the  testimony  offered  to  prove  that  HoflEtnan  de- 
signedly set  his  store  on  fire  to  defraud  the  defendants,  the  judge 
thought,  and  we  think  correctly,  that  it  should  be  excluded,  aa 
the  plaintiffs  were  not  in  the  least  degree  implicated  in  the 
charge.  Hoffman,  it  appears,  had  two  policies  underwritten  by 
the  defendants,  the  one  now  sued  on,  which  expressly  purports 
on  its  face  to  be  for  the  account  of  the  plaintiffs,  although  made 
out  in  his  name;  and  the  other  for  his  own  account  on  goods  in 
the  same  store.  If,  to  accomplish  his  own  fraudulent  purposes, 
Hoffman  committed  the  act  he  is  charged  with,  are  the  plaijitiflfii 
to  suffer  for  it,  when  it  is  not  even  intimated  that  they  were  in 
any  manner  cognizant  of,  or  privy  to  the  deed  ?  Should  this 
wicked  and  unauthorized  conduct  on  the  part  of  their  agent 
affect  them  any  more  than  if  it  had  been  that  of  a  stiangert  It 
is  true  the  principal  is  liable  to  third  persons  in  a  dvil  suit,  for 
the  frauds,  deceits,  misrepresentations,  etc.,  of  his  agent,  in  the 
course  of  his  employment,  although  the  principal  did  not  au- 
thorize, or  justify,  or  participate  in  such  misconduct,  nor  even 
know  of  it;  but  the  just  and  necessary  limitation  of  this  general 
rule  is,  that  such  frauds,  deceits,  misrepresentations,  etc.,  must 
occur  in  the  course  of  the  agency;  and  he  is  not  responsible  for 
the  agent's  willful,  malicious,  and  tmauthorized  acts  in  matters 
beyond  the  agency:  Story  on  Agency,  sees.  452, 466.  If,  for  in- 
stance, in  effecting  the  insurance  the  agent  makes  a  false  repre- 
sentation or  concealment,  such  false  representation  or  conceal- 
ment will  be  considered  as  that  of  his  principal,  and  will  have 
the  same  effect  on  the  policy  as  if  made  bj  the  principal,  it  be- 
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ing  au  act  within  the  scope  of  the  agency,  and  in  doing  which 
he  represents  the  principal;  but  in  the  present  case,  the  act 
charged  to  Hoffman  and  offered  to  be  proved,  can  not  be  con- 
sidered as  done  in  the  execution  of  the  authoriiy  given  him, 
when  it  is  not  pretended  that  the  plaintiffs  were  participants  in 
the  fraud:  McManvs  t.  Crickeft,  1  East,  106;  Ibsler  et  cU.  v.  The 
Essex  Bank,  17  Mass.  608  [9  Am.  Dec.  168J;  Ware  t.  TJie  Bar- 
rataria  and  Lafourche  Caned  Company,  15  La.  170  [35  Am.  Dec, 
189];  GaiUardet  t.  Demaries,  18  Id.  490. 

The  next  bill  of  exceptions  is  taken  to  the  opinion  of  the 
judge,  rejecting  as  evidence  the  record  of  a  suit  in  the  commer- 
cial court  between  Morton  Hoffinan  and  the  defendants,  which 
is  stated  to  have  been  offered  bj  the  latter,  to  prove  fraud  and 
false  swearing  on  the  part  of  Hoffinan,  and  for  the  purpose  of 
enabling  them  to  show  what  portion  of  the  properiy  belonged 
to  the  plaintiffs,  and  what  portion  belonged  to  Hoffinan  indi- 
vidually. The  judge's  opinion  appears  to  us  correct.  It  does 
not  appear  from  the  bill  of  exceptions,  nor  is  it  pretended  by 
the  defendant's  counsel,  that  the  fraud  and  false  swearing  sought 
to  be  shown,  took  place  in  relation  to  the  plaintiffs'  claim  and 
under  their  policy.  If  the  evidence  offered  was  to  prove  such 
fraud  and  false  swearing  on  the  part  of  Hoffman  in  his  own 
case,  and  for  his  own  purposes,  it  was  clearly  irrelevant,  as  in 
so  doing,  he  was  not  acting  as  their  agent,  and  they  are  unly  an- 
swerable for,  and  can  only  be  affected  by,  such  of  his  acts,  as 
are  done  in  the  course  of  his  employment.  The  plaintiffs,  more- 
over, were  not  parties  to  the  suit  in  the  commercial  court.  It  is 
ret  inter  alios  acta,  and  can  not  be  used  against  them. 

A  third  bill  of  exceptions  was  taken  to  the  admission  of  Hoff- 
man's testimony,  which  was  objected  to  on  the  ground  that  he 
had  sworn  to  a  statement  of  the  loss  as  being  the  amount  of  his 
loss;  that  he  was  charged  in  the  answer  with  being  the  real 
plaintiff;  and  that  the  defendants  had  expressly  changed  that 
the  fire  was  ca'^sed  by  the  fraud  or  negligence  of  said  witness, 
the  view  of  defrauding  them.  We  think  that  the  judge 
rightl;r.  The  affidavit  was  made  by  the  agent  named  as 
such  in  the  policy.  When  he  swore  to  the  loss  as  his,  such  an 
oath  neoessari  y  referred  to  the  character  in  which  he  was  recog- 
nised  and  act/id  when  he  effected  the  insurance.  As  to  the  mere 
allegations  o/  an  answer,  they  can  not  be  considered  as  sufficient 
to  exclude  any  witnesses  offered  by  the  plaintiff  in  a  cause. 

When  the  ^iry  were  about  to  retire,  the  defendants  moved  the 
-v^  ^  f^*€kege  them,  that  the  sale  of  the  damaged  goods  atauo* 
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tion,  without  the  consent  of  the  underwriters,  was  not  a  proper 
criterion  by  which  to  ascertain  the  damage  done  to  the  properfy 
insured.  The  consent  of  the  defendants  that  a  sale  of  the  goods 
should  be  made  at  auction  haying  been  shown  in  the  present 
case,  the  judge  refused,  and  properly,  we  think,  to  instmct  the 
juiy  OS  required.  The  question  as  to  what  course  should  have 
been  pursued,  had  no  such  consent  been  given,  was  not  before 
the  juiy.  The  instruction  called  for  was  not,  therefore,  neces- 
sary to  assist  them  in  deciding  the  case.  On  the  merits  the  evi- 
dence, in  our  opinion,  sustains  the  verdict  of  the  juzy. 
Judgment  affirmed. 


NXOUOENOB  OR  MiSCOKDUOT  OT  InSUBBD,  OB  HIS  SSBVAHTB,  la  DO  de£« 

to  an  action  for  a  loss  from  ono  of  the  perils  iniored  againat:  8t»  LouU  In», 
Co,  ▼.  OlaagoWf  41  Am.  Deo.  661,  and  note.  See  alK>  Teaadale  t.  CkaHetUm 
Im.  Co,,  3  Id.  705;  Whitney  ▼.  Oeean  Ins.  Co.,  33  Id.  595.  The  principal  earn 
ia  approved  on  the  same  point  in  Oeneral  Mutual  Ins.  Co.,  1  Blatchf.  255,  aod 
NeUon  v.  St^olk  Ina.  Co.,  8  Cash.  497. 

Bboord  of  Fobmeb  Suit  not  Bvidbnob  against  0ns  not  a  Pabtt:  8m 
Newsom  v.  Lycan,  20  Am.  Deo.  156;  Osgood  v.  Manhattan  Ins.  Co,,  15  Id. 
304;  Lawrence  ▼.  Hunt,  25  Id.  539;  Birdy  v.  Staley,  25  Id.  303;  fUiUkugh  t. 
Croghan,  19  Id.  139.  But  that  a  former  judgment  may  in  certain  caaea  ba 
evidence  against  one  not  a  party,  see  Vaughan  v.  Phebe,  17  Id.  770;  Cfariamd 
V.  Bivea,  15  Id.  756;  Richardaon  v.  Hcbari,  18  Id.  70;  Stephene  ▼.  Jack,  24 
Id.  583;  Lawrence  t.  HwU,  25  Id.  639. 

lN8TBt7CTi0NB  Which  thbre  IS  No  BviDiNOB  TO  SuPFOBT  may  be  refnaedi 
BtaU  V.  Beigartt  39  Am.  Deo.  628,  and  caaea  odlleotad  in  the  note  tfanetof 
Doty  V.  Strong,  40  Id.  773. 


MoGabgo  v.  New  Obleaitb  Ihb.  Go. 

[lOBoBDffSOv,  903.] 

Tntiis  "MnnNT*'  and  "iNsaRRScnoN**  in  Marinb  Polict  of 
on  a  cargo  of  slaves  are  aabstanti&Ily  identical  in  meaning. 

••Wasbanted  Frkb  from  Insubrbotion  "  IN  Mabinb  PouoTof 

on  a  cargo  of  slaves  importa  merely  that  the  inaorera  are  not  to  be  liaUa 
for  a  loea  from  that  cause,  and  does  not  oonatitute  a  wananty  agidnat  in- 
anrrection  on  the  part  of  the  assured. 

Nation  to  Which  Vessel  Bblonos  has  Ezolitsivb  Jubisdiotion  over  il 
while  on  the  high  seas,  in  time  of  peace,  engaged  in  a  lawful  voyagei. 

VissBL  OF  Onb  Nation  Lying  in  Port  of  Anothbr  friendly  power  la 
subject  to  the  jurisdiction  and  lawa  of  the  former  nation  ao  far  aa  the 
mutual  rights,  duties,  and  obligations  of  those  on  board  are  oonoemadt 
though  she  and  they  are  answerable  to  the  lawa  of  the  place  for  aoy  «»> 
lawful  acta  committed  while  ao  aituated. 

tLATBfl  ON  American  Vessel  Lying  in  British  Post  abb  not  Rblbasid 
tern  slavery  by  the  Britiah  lawa  againat  that  instttation,  when  woA 
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fVMel,  whilo  sailing  from  one  American  port  to  another,  ia  oaptnred  bj 
an  InsQirection  of  the  slaves  and  forcibly  carried  into  sach  port 

InJitAKCx  Law  Rxgabds  thb  Pboximatx  and  kot  thk  Rbmotb  CAUfli 
as  occasioning  a  loss,  hot  the  last  is  not  necessarily  the  proximate  oamMk 

OoHnQtTExoBB  Natusallt  Flowino  from  or  Inoidbnt  to  Pkbxl  Ik- 
SUBED  AOADCST,  are  attributable  thereto. 

Inp/KKScno9  or  Slayis  »  Rbqabdsd  ab  Pboxhcats  Causx  or  I/ms  in 
ease  of  an  insurance  on  a  cargo  of  slaves,  where  the  slaves  rise  and  talu 
the  vessel  and  carry  her  into  a  British  port  where  they  escape;  and  th« 
insurers,  therefore,  are  not  liable  if  the  pohisj  contains  a  clause  exemptp 
ing  them  from  liability  for  loss  by  insurrection. 

Apjubakoi  AOAIN8T  ''Arkbsts,  Rkstrautts,  ahd  DxTAiNiaHTB  of  kingi» 
princes,  or  people,"  applies  to  captures,  detentions,  etc,  by  the  ocMnmia- 
■ioiMd  agents  of  a  lawful  govemment,  and  doea  not^  It  seema,  cover  • 
loaa  canaed  by  a  mob  in  a  foreign  port 

Appsal  fiom  New  Orleans  commercial  court.  The  opinum 
states  {he  case. 

F.  B.  Conrad,  T.  SUdeU,  and  Benjamin,  for  the  appellants* 
FeyUm  and  L  W.  Smilh,  canira. 

By  Court,  Bxjllaxd,  J.  This  case,  together  with  six  others^ 
growing  out  of  the  loss  of  the  slaves  on  board  the  brig  Creole, 
which  was  carried  by  the  mutineers  into  the  harbor  of  Nassau,  in 
November,  1841,  and  which  has  been  the  subject  of  so  much  dip- 
lomatic, as  well  as  forensic  discussion,  was  elaborately  argued  last 
sunmier,  before  the  adjournment  of  the  court,  both  by  brief,  and 
vwa  voce.  They  are  actions  upon  several  policies  of  insurance, 
underwritten  by  different  insurance  companies  in  this  city,  upon 
daves  shipped  on  board  that  vessel  for  this  port.  As  all  the 
eases  relate  to  the  same  voyage,  and  all  the  slaves  insured  were 
lost  at  the  same  time  and  by  tiie  same  disaster,  they  have  all  been 
considered  together;  and  it  is  supposed  that  the  opinion  which 
we  are  about  to  pronounce  in  one  of  the  cases,  will  be  decisive 
of  aU. 

The  first  question  is,  what  risks  did  the  insurers  assume  ?  In 
the  present  case,  and  in  three  others,  the  terms  of  the  policy 
are:  "  Warranted  free  from  elopement,  insurrection,  and  natural 
death."  In  one  of  them,  to  wit,  Locheti  v.  The  Firemen's  Tnsur" 
once  Co.f  it  is  stipulated  that  the  ''insurers  are  not  liable  for 
suicide,  mutiny,  natural  death,  or  desertion."  In  the  remaining 
two  cases,  it  is  declared  that  the  company  shall  not  be  liable  for 
**  suicide,  desertion,  or  natural  death."  In  common  parlance, 
there  is  little  or  no  difference  between  mutiny  and  insurrection. 
In  this  very  case,  in  the  briefs  of  counsel,  in  the  statements  of 
witnesses,  and  in  the  official  correspondence,  the  rising  of  the 
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lilayes  on  board  is  called,  indiscriminately,  mutiny  and  inmiixeo- 
tion.    The  parties  are  supposed  to  have  had  in  view,  the  oondnol 
of  the  slaves,  who  formed  the  subject  of  the  insurance,  rather 
than  the  obedience  and  subordination  of  the  crew,  whose  forci- 
ble resistance  of  the  authority  of  the  master,  would  be  mutiny, 
technically  speaking.     The  only  difference,  therefore,  in  our 
•  opinion,  between  that  case  in  which  the  word  mutiny  is  used, 
.And  those  in  which  the  policy  contains  the  word  insurrection, 
:is,  that  in  the  first  the  mutiny  is  clearly  an  excepted  risk,  and  in 
the  others  is  presented  the  question,  much  discussed  at  the  bar, 
whether  the  expressions  amount  to  a  technical  warraniy,  or  wen 
Only  intended  to  exempt  the  insurers  from  the  risk  of  insuxreo- 
tion.     On  the  one  hand  it  has  been  contended,  that  it  amounts 
to  a  warraniy,  and  that  the  occurring  of  the  insurrection, 
whether  it  was  the  cause  of  the  loss  or  not,  was  a  breach  of  war- 
raniy, and  put  an  end  to  the  policy;  while,  on  the  other  hand, 
it  is  said,  that  the  only  effect  of  the  clause  was  to  throw  the  risk 
of  loss  by  insurrection  upon  the  owners,  or  shippers,  leaving  all 
other  sea  risks  to  be  supported  by  the  underwriters,  notwith* 
standing  the  happening  of  the  insurrection. 

The  word  warranted  is  used;  but  there  is  often  a  warraniy  in 
form,  where  there  is  none  in  fact;  as  in  the  familiar  instances  of 
warranted  free  from  average— free  from  detention  and  capture, 
which  mean  nothing  more  than  that  those  shall  not  be  among 
the  perils  and  losses  insured  against,  and  for  which  the  under- 
writer is  to  be  liable.    Although  these  forms  of  expression  (says 
Phillips)  are  sometimes  spoken  of  as  warranties,  it  would  be 
absurd  to  consider  them  such  in  their  character  and  construc- 
tion, since  in  an  insurance,  free  from  average,  for  instance,  ii 
would  be  adopting  the  doctrine,  that  the  occurrence  of  the  aver- 
age loss  would  render  the  policy  void,  and  consequently  the 
happening  of  a  loss  which  is  not  insured  against,  deprive  the 
assured  of  the  right  to  recover  for  one  that  is  insured  against: 
1  Ph.  Ins.  127.     We,  therefore,  view  the  terms  of  the  policy  as 
not  creating  a  warraniy,  but  only  as  exempting  the  insurers  from 
any  liability  on  account  of  losses  which  might  be  sustained  in 
consequence  of  a  mutiny,  or  insurrection  on  board;  they  assum- 
ing all  other  risks,  and  particularly  restraints,  arrests,  and  de- 
tentions by  foreign  powers,  or  the  emancipation  of  the  slaves  by 
foreign  interference.    All  the  cases,   then,  which  have  been 
argued,  may  be  classed  in  two  categories:  1.  Those  in  which 
the  underwriters  assume  the  risk  of  loss  from  insurrection;  and, 
2.  Those  in  which  they  are  exempted  from  that  loss,  by  the 
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terms  of  the  poliqj.  The  case  now  under  our  immediate  oon- 
flideiation  belongs  to  the  latter  class,  the  defendants  not  being 
liable  for  insurrection,  elopement,  and  natural  death.  The 
^pceat  question,  therefore,  upon  the  merits,  which  this  case,  and 
Ae  others  of  the  same  class,  present,  is,  whether  the  loss  of  the 
fidaTCSwas  caused  by  the  insurrection,  or  by  illegal  and  im- 
ftuthorized  interference  on  the  part  of  the  authorities  of  Nassau. 
The  cargo  of  the  Creole  consisted  of  one  hundred  and  thirty- 
five  slaves,  besides  some  tobacco.  She  left  Bichmond  on  the 
twenty-fifth  of  October,  and  after  remaining  in  Hampton  Boada 
one  day,  went  to  sea  on  the  thirty-first.  Nothing  occurred  on 
board  eren  to  create  suspicion,  until  the  eyening  of  the  seventh 
of  November,  when  they  hove  to  off  the  island  of  Abaco.  During 
tbe  first  watch,  about  half-past  nine,  the  mate,  who  was  on  deck 
with  three  seamen,  was  informed  that  one  of  the  negro  men  was 
in  that  part  of  the  hold  where  the  women  were,  contrary  to  the 
regulations  on  board.  Merritt,  one  of  the  agents  on  board,  who 
was  asleep  in  the  cabin,  was  called  up.  He  lit  a  lamp,  which 
enabled  them  to  see  one  of  the  slaves,  by  the  name  of  Madison, 
in  the  hold  where  the  women  were.  Merritt  asked  him  if  he 
knew  the  consequences  of  his  conduct.  He  replied  that  he  did, 
and  sprang  for  the  hatchway  to  get  on  deck;  as  he  got  on  the 
steps  to  come  up,  Merritt  seized  him  by  the  legs  and  the  mate  by 
the  shoulders,  but  he  got  away  from  them,  and  pushed  the  mate 
back.  At  that  instant,  a  pistol  was  shot,  which  grazed  the  back 
of  the  mate's  head.  He  flew  to  the  cabin  to  call  all  hands,  and 
as  they  came  out  from  the  cabin,  whither  he  was  followed  by 
four  or  five  of  the  slaves,  the  fight  commenced  with  pistols,  a 
musket,  and  bowie  knives.  Hewell,  a  passenger,  was  killed; 
Captain  Ensor,  badly  wounded,  sought  safeiy  in  the  main-top, 
whither  the  mate  had  already  fled.  In  a  few  minutes  the  muti- 
neers were  completely  masters  of  the  brig,  having  subdued  the 
ofi&cers  and  crew.  Nineteen  of  them  took  charge,  and  compelled 
the  mate  and  crew,  by  constant  vigilance  and  threats,  to  navi- 
gate the  brig  to  the  port  of  Nassau,  in  New  Providence.  From 
the  Hole-in-the-Wall,  which  they  made  the  next  morning,  they 
com{)elled  the  crew  to  change  the  direction  of  the  vessel  from 
her  direct  course  to  the  mouth  of  the  Mississippi,  and  to  steer 
for  Nassau.  The  compass  was  watched  to  prevent  the  course 
being  changed,  and  they  were  compelled,  by  threats  of  instant 
death,  to  te^e  the  brig  into  Nassau,  where  they  arrived  on  the 
ninth  of  November,  in  the  morning.  It  is  beyond  all  question, 
that  the  insurrection  was  completely  successful;  all  resistance 
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was  vain,  and  no  attempt  was  made  by  the  whites  to  regain  their 
Ascendency.  The  brig  was  taken  into  Nassau  by  the  slayes^  in 
this  state  of  successful  revolt. 

It  is  quite  unnecessaiy  to  dwell  upon  the  particulars  of  the 
contest,  which  took  place  in  the  darkneas  of  the  night,  but 
brought  about  so  suddenly,  and  yet  with  such  evident  reading 
of  preparation  at  the  first  signal,  as  to  leave  no  doubt  that  the 
arms  used  were  already  loaded,  and  the  plot  formed  so  as  to  ex- 
plode on  reaching  the  vicinity  of  the  Bahama  islands.  The 
leaders  of  the  revolt  appear  to  have  known  that  they  were  not 
far  from  those  islands,  and  said  they  wished  to  go  to  Abaoo. 
All  the  arms  they  had,  except  one  pistol,  were  thrown  overboard 
at  the  mouth  of  the  harbor,  to  prevent  their  being  seen.  A 
black  pilot  came  on  board  to  take  them  in,  and  the  mate  went 
ashore  in  the  boat  of  the  health  officer.  This  officer  was  re- 
quested  to  put  the  mate  on  shore,  and  to  watch  the  vessel,  and 
to  let  them  have  no  commtmication  with  the  shore  until  he  re- 
turned. The  officer  watched  the  vessel,  and  the  mate  went  with 
the  American  consul  to  see  the  governor;  saw  him  at  his  houae^ 
and  stated  the  case  to  him.  In  the  mean  time  it  appears  that 
the  pilot,  a  free  black,  was  on  board,  in  free  intercourse  with 
the  slaves.  Thus  it  appears,  and  in  this  all  the  witnesses  con* 
cur,  that  no  hopes  were  entertained  of  recovering  control  of  the 
brig  and  the  slaves  on  board,  without  assistance  from  abroad. 
The  insurrection  had  been  entirely  successful,  the  master  badly 
wounded,  one  passenger  killed,  and  the  mate  and  crew  com- 
pelled to  deviate  from  the  course  of  the  voyage.  This  was  the 
condition  of  things  on  board  up  to  the  moment  the  brig  was 
moored  in  the  port  of  Nassau.  The  mutineers  appeared  to  have 
felt  so  secure  that  they  threw  their  arms  overboard,  relying  for 
their  future  safety  upon  their  physical  superiorily,  and  upon  the 
sympathies  of  the  people  of  the  Bahamas,  or  the  direct  inter- 
ference  of  the  local  authorities. 

Here  it  is  proper  to  pause,  and  inquire  what  effect  has  been 
produced,  what  change  operated  by  tiie  entrance  of  the  Creole 
into  the  waters  of  a  foreign,  but  friendly  power?  What  new 
duties  and  relations  have  sprung  up,  as  it  relates  to  the  officers 
ana  crew  of  the  brig,  to  regulate  their  intercourse  with  the  pub- 
lic authorities  or  the  people  of  the  island?  What  treatment 
had  they  a  right  to  expect  under  the  law  of  nations,  when  thus 
driven,  by  an  overwhelming  calamity,  into  a  British  port  ?  The 
judge  of  the  commercial  court,  very  properly  instructed  the  jury, 
that  the  letter  of  the  late  secretary  of  state  of  the  United  SKtes^ 
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addieesed  to  Lord  Ashburton,  on  the  first  of  Angast,  1842,  and 
the  resolutions  of  the  senate,  unanimously  adopted  by  that  body 
in  reference  to  the  case  of  the  Enterprise,  contain  a  true  expo- 
sition of  the  law  of  nations  on  this  subject.  Those  principles 
are  in  substance  as  follows: 

That  a  ship,  or  vessel,  on  the  high  seas,  in  time  of  peace,  en* 
gaged  in  a  lawful  voyage,  is  under  the  exclusive  jurisdiction  of 
the  state  to  which  her  flag  belongs;  as  much  so,  as  if  constitut- 
ing a  i>art  of  its  own  domain.    If  such  ship  or  vessel  should 
be  forced,  by  stress  of  weather,  or  other  unavoidable  cause,  into 
the  port  of  a  friendly  power,  she  would,  under  the  same  laws, 
lose  none  of  the  rights  appertaining  to  her  on  the  high  seas; 
but,  on  the  contnuy,  she  and  her  cargo,  and  the  persons  on 
board,  with  their  property,  and  all  the  rights  belonging  to  their 
personal  relations  as  established  by  the  laws  of  the  state  to 
which   they  belong,  would  be  placed  under  the  protection 
which  the  laws  of  nations  extend  to  the  unfortunate  under  such 
circumstances.    Although  the  jurisdiction  of  a  nation  over  a 
vessel  belonging  to  it,  while  lying  in  the  port  of  another,  is  not 
wholly  exclusive,  and  although  for  any  unlawful  acts,  com- 
mitted while  thus  situated,  by  her  mast^,  crew,  or  owners,  she 
and  they  may  be  answerable  to  the  laws  of  the  place,  yet  the 
local  law  does  not  supersede  the  laws  of  the  country  to  which 
the  vessel  belongs,  so  far  as  it  relates  to  the  rights,  duties,  and 
obligations  of  those  on  board.    Whatever  may  have  been  the 
state  of  the  British  law  in  relation  to  slaveiy,  it  did  not  operate 
on  board  the  Creole,  while  lying  in  the  port  of  Nassau,  and  be- 
fore a  voluntary  landing  of  the  slaves,  to  dissolve  the  relation 
of  master  and  slave.    That  relation  remained  unimpaired.    It 
18  only  when  such  slaves  come  under  the  exclusive  jurisdiction 
of  the  British  law,  within  its  territorial  operation,  that  the  slave 
becomes  fiee,  because  such  relation  is  forbidden.    To  resume, 
in  the  language  of  Mr.  Webster,  in  the  letter  above  referred  to: 
**  Vessels  of  the  United  States  driven  by  necessity  into  British 
ports,  and  staying  there  no  longer  than  such  necessity  exists, 
violating  no  law,  nor  having  intent  to  violate  any  law,  will  claim, 
and  there  will  be  claimed  for  them,  protection  and  security, 
freedom  from  molestation,  and  from  all  interference  with  the 
character  or  condition  of  persons  or  things  on  board.    Such 
vessels,  so  driven  and  so  detained  by  necessity  in  a  friendly 
port,  ought  to  be  regarded  as  still  pursuing  their  original  voy- 
age, and  turned  out  of  their  direct  course  only  by  disaster,  or 
wrongful  violence;  they  ought  to  receive  all  assistance  necessazy 
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to  eziable  them  to  xeBome  that  direct  course;  and  that  inteifer- 
%ice  and  molestation  by  the  local  authorities,  where  the  lAoIa 
▼oyage  is  lawful,  both  in  act  and  intent,  is  ground  for  just  and 
graTe  complaint." 

Lord  Ashburton,  to  whom  that  letter  was  addressed,  in  refer- 
ence to  this  Tery  case  of  the  Creole,  does  not  pretend  to  combat 
the  general  principles  thus  expressed,  but  proceeds  to  give  that 
ple^e  which  the  treaty-making  power  deemed  equivalent  to  a 
treaty  stipulation.  *'  In  the  mean  time,"  says  he,  **  I  can  en- 
gage tiiat  instructions  shall  be  given  to  the  goTemors  of  her 
majesty's  colonies  on  the  southern  borders  of  the  United  States, 
to  execute  their  own  laws  with  careful  attention  to  tiie  wish  of 
their  government  to  maintain  good  neighborhood,  and  that 
there  shall  be  no  officious  interference  with  American  Tessels 
driven  by  accident,  or  by  violence,  into  those  ports.  The  laws 
«sid  duties  of  hospitaliiy  shall  be  executed,  and  these  seem 
neither  to  require,  nor  to  justify  any  further  inquisition  into 
the  state  of  persons  or  things  on  board  of  vessels  so  8itnated« 
than  may  be  indispensable  to  enforce  the  observance  of  the 
municipal  law  of  the  colony,  and  the  proper  regulation  of  its 
harbors  or  waters." 

With  this  view  of  the  laws  and  comity  of  nations,  we  proceed 
to  inquire  into  the  occurrences  in  the  harbor  of  Nassau,  and 
the  conduct  of  the  local  authorities  in  reference  to  the  Creole, 
premising  that  we  can  not  yield  our  assent  to  the  reasoning  of 
the  counsel  for  the  defendants,  who  endeavored  to  convince  ua 
that  the  slaves  on  board  the  Creole  became  free,  de  fado^  by 
their  successful  mutiny,  and,  de  jure^  by  sailing  into  a  British 
port.  We  regard  them  still  as  slaves  while  on  board,  though 
in  a  state  of  insurrection.  They  had  not  ceased  to  be  the  prop- 
erty of  their  masters,  although  that  right  of  property  could  not 
have  been  asserted  in  a  British  court,  nor  enjoyed  within  the 
exclusive  influence  of  the  British  law.  Let  us  first  look  at  the 
written  correspondence  which  took  place  immediately  after  the 
arrival  of  the  Creole,  between  the  American  consul  and  the  gov- 
ernor of  the  Bahamas.  The  official  documents,  letters,  or  cor- 
respondence which  attend  most  transactions  of  any  public  im- 
portance, forming  a  part,  indeed,  of  the  res  geslcB,  affi>rd  much 
more  satisfactory  evidence  of  the  true  character  of  such  trans- 
actions, than  the  statements  even  of  the  actors  themselves,  made 
afterwards  from  memory. 

As  soon  as  the  consul  was  informed  of  the  disaster  on  board 
the  Creole,  he  waited  on  the  governor,  with  the  mate,  who  ve- 
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lated  the  diaaster  on  board,  and  then  addressed  him  the  follow* 
in^  note: 

**  Sir:  HaTing  had  detailed  to  your  exoeUen<7  the  particnlan 
•of  the  mutiny  and  mnrder  on  board  the  American  farig  Creole, 
by  filayes  on  board  said  brig,  I  have  now  to  request  that  your 
excellency  will  be  pleased  not  to  suffer  any  of  the  slaTes  on 
board  to  land,  until  further  inyestigation  can  be  made." 

The  colonial  secretaiy  immediately  replied:  "  That  he  was  in- 
etmcted  by  the  governor,  to  acquaint  the  consul,  that,  for  the 
fulfillment  of  the  object  of  his  letter,  his  excellency  had  ordered 
«  military  party  on  board  the  brig;  adding,  howeyer,  that  there 
'would  be  no  impediment  to  any  of  the  white  persons  on  board, 
T^TtfitTig  there." 

On  the  same  day  the  colonial  secretary  addressee  a  second 
note  to  the  consul  of  the  United  States,  in  which  he  says,  that, 
in  compliance  with  his  (the  consul's)  request,  he  forwards  to 
him,  by  direction  of  the  governor,  a  copy  of  the  statement,  com- 
municated to  him  personally,  in  the  morning,  by  the  govemor 
and  council,  in  reference  to  the  case  of  the  American  brig  Ore- 
ole,  on  board  of  which  vessel  a  murder  and  certain  other  offenses 
are  alleged  to  have  been  committed.  The  statement  inclosed  is 
in  the  following  teims: 

"  To  Jomr  F.  Baooh,  Esq.,  Consul  of  the  United  States  of  North 


"  We  wish  to  state  to  you,  as  the  representative  of  the  Ameri« 
can  government,  that  the  circumstances  detailed  to  the  governor 
tfaie  morning,  in  your  presence,  respecting  the  events  which 
took  place  on  board  of  the  American  brig  Creole,  on  the  night, 
and  subsequently  to  the  seventh  of  November,  have  been  given 
all  possible  consideration  to  by  the  governor  and  council,  by 
whom  the  following  decisions  have  been  come  to:  1.  That  the 
courts  of  law  here  have  no  jurisdiction  over  the  alleged  offenses. 
2.  But,  as  an  information  has  been  lodged  before  his  excellency 
the  governor,  charging  the  crime  of  murder  to  have  been  com- 
mitted on  board  of  the  said  vessel,  while  on  the  high  seas,  it  was 
expedient  that  the  parties  implicated  in  so  grave  a  charge  should 
not  be  allowed  to  go  at  large;  and  that  an  investigation  ought, 
thezefore,  to  be  made  into  the  charges,  and  examinations  taken 
on  oath;  when,  if  it  should  appear  that  the  original  information 
was  correct,  and  that  a  murder  had  actually  been  committed, 
that  all  the  parties  implicated  in  such  crime,  or  in  any  other  act 
of  violence,  should  be  detained  here  until  reference  could  be 
made  to  the  secretaiy  of  state,  to  ascertain  whether  the  parties 
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detained  should  be  deliyered  oyer  to  the  American  goyemment, 
or  not;  and  if  not,  how  otherwise  to  be  disposed  of.  3.  That  a» 
soon  as  such  examination  should  be  taken,  all  the  persons  on 
board  the  Creole,  not  implicated  in  any  of  the  offenses  alleged 
to  hare  been  committed  on  board  of  that  vessel,  must  be  released 
from  further  restraint.  4.  That  a  detailed  account  of  what  has 
taken  place  shoidd  be  transmitted  to  the  British  miniflter,  at 
Washington. 

**  A  true  copy.  0.  B.  Nssbcft,  Colonial  Secretary. 

**  Council  Chamber,  Bahamas,  Not.  9, 1841." 

The  militaiy  party  was  sent  on  board,  and  the  inyestigation 
commenced,  in  pursuance  of  this  explicit  declaration  on  the 
part  of  the  goyemor  and  council,  and  no  further  correspondence 
took  place  until  the  twelfth.  The  consid  and  all  concerned  ac- 
quiesced in  the  course  proposed  to  be  pursued  by  the  local 
authorities.  They  could  not  have  understood  the  expression 
used  in  the  statement,  that  all  persons  not  found  to  be  impli- 
cated must  be  released  from  further  restraint,  to  mean,  as  has 
been  argued,  that  they  must  be  released  from  the  authority  and 
control  of  the  master  of  the  vessel,  or  the  owners  of  the  alaves, 
or  their  agents;  but  only  that  the  guard  would  be  withdrawn* 
which  had  been  placed  on  board,  at  the  solicitation  of  the  con- 
sul, for  the  purpose  of  preventing  the  slaves  from  leaving  the 
vessel.  If  the  consul  had  not  so  understood  it,  he  would  cer- 
tainly not  have  consented  to  the  terms  proposed.  We  see  in 
this  no  disposition  on  the  part  of  the  governor  and  council  ofB- 
oiously  to  interfere.  On  the  contrary,  they  interfered,  at  the  re- 
quest of  the  consul,  merely  for  the  purpose  of  singling  out  and 
confining  the  guilty,  with  the  explicit  declaration,  that,  after 
that,  they  would  impose  no  further  restraint  upon  the  other 
persons  on  board. 

The  investigation  proceeded  until  the  twelfth,  at  noon,  when 
the  consul  again  writes  to  the  governor,  that  in  proceeding  on 
board  the  brig  Creole,  with  the  magistrates,  that  morning,  he 
saw  a  large  collection  of  persons  on  the  shore  nearest  the  ves- 
sel, and  many  in  boats,  and  was  at  the  same  time  informed,  that 
the  moment  the  troops  should  be  withdrawn  from  the  brig,  an 
attempt  would  be  made  to  board  her  by  force;  that  he  was  fur- 
ther informed,  an  attempt  had  already  been  made.  He,  there- 
fore, requests  the  governor  to  take  such  measures  as  he  may 
deem  proper  for  the  protection  of  the  said  vessel  and  cargo. 
He  adds,  that  he  believes  those  statements  to  be  true,  and  that 
he  did  not  accompany  the  magistrates,  that  he  might  communi- 
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cate  the  same  to  his  excellency.  An  immediate  answer  was  re- 
tuxned  by  the  goyemor,  in  the  following  words:  *'  Sir:  In 
answer  to  jonr  letter  this  moment  received,  I  beg  to  state,  that 
I  can  XK)t  think  it  possible  that  any  of  her  majesty's  subjects 
would  act  so  improj>erly  as  to  board,  by  force,  the  American 
fari^  Creole,  and  should  such  an  imauthorized  attempt  be  made, 
I  shall  be  quite  ready  to  use  every  authorized  means  for  pre- 
Tenting  it."  Thus  the  consul  did  not  witness  the  last  scene  on 
board,  when  the  attorney  general  and  the  magistrates  who  had 
conducted  the  examination,  returned  with  the  guard,  canying 
away  the  nineteen  slaves,  who  had  been  identified  as  the  guilty 
ones;  and  when  aU  the  rest  of  the  slaves,  except  four  or  five, 
went  on  shore  and  never  returned.  Before  we  notice  the  dis- 
cordant and  contradictory  statements  of  the  witnesses  relative 
to  that  occurrence,  it  is  proper  to  give  the  rest  of  the  corre- 
spondence, consisting  of  the  remonstrance  of  the  consul  at  the 
liberation  of  the  slaves,  the  answer  of  the  governor,  and  the 
official  statement  or  report  of  the  attorney  general. 

On  the  fourteenth  of  November,  two  or  three  days  after  the 
occurrence  above  alluded  to,  the  consul  writes  to  the  governor, 
that  he  had  not  been  enabled,  from  various  causes,  until  late  on 
Saturday  evening,  to  obtain  a  detailed  statement  from  those 
on  board  the  brig,  of  the  proceedings  of  the  attorney  general 
and  those  accompanying  him,  by  which  all  the  slaves  on  ly)ard 
Hbe  said  brig,  with  the  exception  of  four,  were  put  on  shore 
and  liberated.  Against  the  manner  of  their  liberation,  and  all 
Uie  proceedings  which  ultimately  attended  it  on  the  part  of  her 
majesly's  officers  and  subjects,  he  deemed  it  his  duty  to  enter 
his  solemn  protest;  and  also,  on  the  part  of  the  chief  mate,  then 
in  command,  to  protest.  He  goes  on  to  say,  that  he  regards 
those  slaves  while  they  were  under  the  American  flag,  and  reg- 
ularly cleared  from  one  slaveholding  state  to  another,  within 
{he  United  States,  as  much  a  portion  of  the  cargo  of  the  brig 
as  the  tobacco  and  other  articles  on  board,  and  whether  on  the 
high  seas  or  in  an  English  port,  does  not  change  their  character; 
and  that  her  majesty's  government  had  not  the  right  to  inter- 
fere with  or  control  the  officers  of  an  American  vessel  thus  cir- 
cumstanced, in  such  a  course  as  might  be  necessary  and  proper 
to  secure  such  property  from  being  lost  to  the  owners.  He  con- 
cludes by  asking,  that  those  who  had  been  identified  as  the 
guilty  slaves,  might  be  forwarded  to  the  United  States  by  the 
Creole,  which  he  expects  to  forward  in  a  few  days. 

To  this  the  governor  replied  as  follows:  ''Sir,  I  have  the 
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honor  to  acknowledge  the  receipt  of  your  letter  of  this  date* 
and  can  not  withhold  from  you  that  I  feel  somewhat  disap- 
pointed at  its  contents,  as  it  has  been  the  wish  and  object  of 
myself  and  council  to  meet  your  views  and  wishes  as  we  were 
authorized,  in  all  that  has  taken  place  respecting  the  American 
brig  Creole,  and  as  our  intentions  were  throughout  made  known 
to  you  previously  to  being  acted  upon,  without  calling  forth  any 
objections  on  your  part,  we  could  not  but  consider  that  you  ac- 
quiesced in  them.  As  the  statement  contained  in  your  letter, 
resi>ecting  what  occurred  while  the  attorney  general  was  on 
board  the  Creole,  does  not  accord  with  the  official  report 
thereof  made  to  me  by  that  officer,  I  transmit  a  copy  of  the 
same  for  your  information;  and  by  which  it  distinctlj  appears, 
that  neither  he,  nor  any  of  4he  authorities  here,  had  anything 
to  do,  either  with  the  negroes  quitting  the  vessel,  or  their  land- 
ing here."  In  conclusion,  the  governor  declines  giving  up  the 
nineteen  culprits,  because  it  had  been  agreed  that  they  should 
remain  until  the  v^l  of  the  ministry  should  be  known. 

The  official  report  of  the  attorney  general,  dated  on  the  thir- 
teenth, the  day  after  the  slaves  landed,  states,  that  on  the  day 
before,  he  had,  in  accordance  with  the  wishes  of  the  governor, 
proceeded  on  board  the  brig,  in  company  with  the  police  magis- 
trate, and  the  inspector  general  of  police,  for  the  purpose  of  vis- 
iting her.  That  on  nearing  her,  he  found  in  her  immediate 
vicinity,  several  boats  filled  with  colored  and  black  people  of 
the  island;  that  presuming  them  to  be  the  persons  alluded  to  in 
the  communication  of  the  American  consul  to  the  governor  (of 
the  twelfth),  he  visited  each  of  the  boats,  and,  addressing  the 
persons  in  them,  informed  them  of  the  report  which  had  been 
made  by  the  consul;  explained  to  them  the  liability  which  would 
attach  to  them,  if  they  acted  in  the  way  it  was  alleged  they  in- 
tended to  do;  and  strenuously  uiged  them  to  abstain  even  from 
using  words  or  gestures,  which  might  be  considered  as  having  a 
tendency  to  violate  the  peace.  That,  in  answer,  they  all  assured 
him,  it  was  not  their  intention  to  resort  to  any  acts  of  violence, 
and  that  they  had  assembled  merely  for  the  purpose  of  peaceably 
canying  on  shore  such  of  the  persons  on  board  the  Creole  as 
might  be  permitted  to  quit  her,  and  should  desire  their  assist- 
ance. That  the  persons  in  the  boats  were  without  arms,  except 
ten  or  a  dozen  stout  cudgels,  which  he  observed  in  one  of  the 
boats,  and  which,  at  his  request,  were  immediately  thrown  over- 
board. He  then  proceeded  on  board,  and  the  police  magistrate 
pointed  out  to  him  eighteen  persons,  who  were  ohazged  with  the 
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crimes  Qomznitted  on  board;  that  one  other  was  afterwards  iden- 
tified by  two  witnesses.  That  he  then  inquired  of  the  chief  mate 
whether  he  had  any  further  witnesses  to  produce,  and  was  an- 
swered in  the  negative.  That  he  then  requested  Lieutenant  Hill, 
the  officer  in  command  of  the  military  guard,  to  take  charge  of 
the  accused,  and  he,  at  the  same  time,  informed  them,  that  they 
would  shortly  be  conyeyed  on  shore,  and  imprisoned  until  repre- 
sentations of  their  case  could  be  made  to  the  British  goyemment, 
etc.  That  he  then  informed  the  chief  mate,  that,  as  far  as  the 
authorities  of  the  island  were  concerned,  all  restrictions  upon  the 
moyements  of  the  other  persons  on  board  were  removed;  and  re- 
quested him  to  cause  all  persons  on  board  to  appear  on  deck. 
That  he  cheerfully  complied,  informing  him  (the  attorney  gen- 
eral), at  the  same  time,  that  it  was  not  his  desire  to  detain  on 
board  any  one  of  the  persons  (shipped  as  slaves)  who  did  not 
wish  to  remain,  and  that  they  had  his  free  permission  to  quit 
her,  if  they  thought  proper  to  do  so;  but  that  he  apprehended 
that,  as  soon  as  the  guard  should  be  withdrawn,  the  people  in 
the  surrounding  boats  would  board  his  vessel,  and  commit  acts 
of  robbery  and  other  violence. 

To  this  the  attorney  general  states  that  he  replied,  that,  with 
respect  to  the  first  point,  he  had  no  instructions  to  interfere  be- 
tween himself  and  the  persons  alluded  to;  but  as  to  his  fear  of 
an  attack,  that  precautions  had  been  taken  to  guard  against  that; 
and  that  he  might  rely  upon  being  protected  against  any  viola- 
tion of  law.  All  the  persons  on  board  being  then  assembled  on 
deck,  he  says  he  told  them,  that,  on  the  arrival  of  the  Creole^ 
information  had  been  laid  before  the  governor,  charging  a  mur^ 
der,  and  certain  attempts  at  murder,  to  have  been  committed  on 
board,  and  that  the  protection  of  the  authorities  had  been 
claimed  by  the  American  consul;  and  that  a  guard  of  soldiers 
had  been  placed  on  board  for  the  purpose  of  preventing  any 
person  from  quitting  the  vessel,  until  an  examination  could  take 
place.  That  such  examination  had  now  terminated,  and  na 
criminating  evidence  had  been  adduced  against  the  persons  he 
was  then  addressing.  That  such  being  the  case,  he  had  to  in- 
form them  that,  as  far  as  the  authorities  of  the  island  were  con- 
cerned, all  restrictions  on  their  movements  were  removed.  He 
states  that  he  had  no  sooner  concluded,  than  a  white  man,  who  he 
was  informed  was  a  passenger  by  the  name  of  Merritt,  addressed 
the  people  who  had  been  shipped  as  slaves,  andtold  them  that  they 
were  at  perfect  liberty  to  go  on  shore  if  they  pleased — informa- 
tion which  they  app^ured  to  receive  with  great  pleasure,  and  a 
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general  intimatioii  of  their  intention  to  eyoQ  themaelTeB  of  it 
That  this  took  place  in  presence  of  the  mate,  who  signified  his 
acquiescence,  and  refused  to  forbid  the  approach  of  the  boats, 
though  urged  to  do  so  by  the  master  of  another  American  Tea- 
sel, who  happened  to  be  on  board.  That  he  and  the  police 
magistrate  quitted  the  brig  before  any  of  the  slaves  had  left  her, 
but  he  was  not  many  yards  off  when  he  saw  them  crowding  over 
the  sides  and  getting  into  the  boats.  In  conclusion  he  states, 
that  the  departure  of  the  negroes  from  the  Creole,  was  their 
own  free  and  yoluntaiy  act,  sanctioned  by  the  express  consent 
of  the  mate;  and  that  neither  himself,  nor  any  other  of  the  col- 
ony then  on  board,  interfered  in  the  slightest  manner  to  indiioe 
fhem  to  take  that  step.  In  corroboration  of  these  statements, 
he  refers  to  the  police  magistrate,  the  inspector  general  of  police, 
lir.  Justice  Bumsides,  Lieutenant  Hill,  the  leceiTer  general 
«nd  treasurer,  and  Mr.  Hamilton,  the  pilot  of  the  bar,  who  wars 
all  present  during  the  whole  transaction. 

This  closes  the  written  correspondence,  and  brings  us  to  con- 
«ider  the  parol  CTidence  touching  what  occurred  on  the  twelfth 
of  November,  when  the  guard  was  withdrawn  and  the  slayes  left 
the  yessel.  Our  attention  has  been  most  particularly  directed 
to  what  was  said  by  the  attorney  general  at  the  time  in  hia  ad- 
dress to  the  slaves,  and  what  was  said  at  the  same  time  by  Mleir- 
litt,  Oifford  the  mate,  and  Captain  Woodside. 

The  statement  made  by  the  attorney  general  in  his  official  re- 
port, is  confirmed  by  his  testimony  on  oath,  and  by  that  of  all 
the  other  English  witnesses  who  were  present  They  all  testily 
that  he  did  not  tell  the  slayes  they  were  free  and  might  go  where 
they  pleased,  but  only,  in  substance,  that,  so  far  as  it  concerned 
the  authorities  of  the  island,  all  restraint  was  now  removed. 
They  all  swear  that  Merritt,  at  the  same  time,  told  them,  in  sub- 
etance,  that  they  might  either  go,  or  stay,  as  they  pleased.  This 
is  flatly  contradicted  by  the  American  witnesses,  who  swear  that 
ihe  attorney  general  stated  to  the  slaves  that  they  were  free,  and 
might  go  where  they  pleased.  Merritt,  however,  admits  that 
he  requested  the  attorney  general  to  tell  them,  that  those  who 
were  so  disposed  might  continue  the  voyage,  which  he  refused, 
and  that  tiiereupon  he  (Merritt)  said  to  them:  "Men  and 
women,  all  of  you  who  think  proper  to  proceed  on  the  voyage 
to  New  Orleans,  have  the  privilege  of  doing  so  on  board  the 
Creole."  That  something  was  said  or  done  of  that  kind,  either 
by  Gifford  or  Merritt,  or  both,  to  incur  the  censure  of  Captain 
Woodside,  is  not  denied.     Its  precise  import  is  not  clearly 
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■hown,  but  it  is  shown,  without  contradiction,  by  the  testimony 
of  the  attorney  general,  that  Woodaide  said  to  Gifford,  that  ha 
on^ht  to  protest  against  what  was  taking  place;  and  he  swears 
that  Gifford  expressed  to  him  his  entire  willingness  that  the 
people  should  go  on  shore.  Anderson,  the  receiTer  general, 
swears,  that  Merritt  told  them  they  might  go  on  shore,  or  wher- 
ever they  pleased.  That  he  is  positive  as  to  this,  because  Mer* 
ritt  had  been  standing  on  the  larboard  side  of  the  deck  with 
him,  and  had  asked  him  to  tell  the  people  there  was  no  wish  to 
detain  them,  provided  they  desired  to  go  on  shore;  but  not  hav- 
ing  gone  on  board  in  any  official  capacity,  he  told  Merritt  that 
intarference  on  his  part  might  be  injudicious,  and  advised  him 
to  make  known  his  wishes  to  the  attorney  general  and  magis- 
trates, then  standing  on  the  starboard  side  of  the  poop  or  quar- 
ter deck,  and  that  Mr.  Merritt  immediately  passed  over  to  them. 

It  is  to  be  lamented  that  the  testimony  of  Captain  Woodside 
has  not  been  taken  upon  this  point;  but  notwithstanding  the 
positive  and  irreconcilable  contradictions  in  the  statements  of 
the  witnesses,  there  are  some  fiiots  clearly  shown:  1.  That  no 
violence  was  used  on  the  occasion,  and  that  not  a  single  person 
from  on  shore,  or  the  surrounding  boats,  boarded  or  attempted 
to  board  the  Creole;  2.  That  the  four  who  voluntarily  remained^ 
were  not  disturbed,  nor  interfered  with;  8.  That  neither  the 
mate  (}ifford,  nor  Merritt,  gave  any  orders  to  the  slaves  to  go 
below,  or  to  remain  on  board  when  the  guard  should  be  with- 
drawn, nor  exerted  any  authorily  to  prevent  the  slaves  from  go- 
ing on  shore  when  the  guard  was  withdrawn;  4.  That  only 
nineteen  were  taken  on  shore  by  the  British  guard,  with  the 
consent  of  all  concerned.  The  declaration,  which  Merritt  ad- 
mits in  his  testimony  he  made  to  the  slaves,  that  all  of  them 
who  thought  proper  to  proceed  on  the  voyage  to  New  Orleans, 
had  the  privilege  to  do  so  on  board  the  Creole,  may  have  been 
understood  by  the  remaining  slaves  as  leaving  it  to  their  option 
whether  to  go  or  to  stay,  and  they  were  confirmed  in  that  im- 
pression when  they  discovered  that  neither  Merritt  nor  the  mate 
endeavored  to  prevent  their  going  on  shore,  they  not  wishing  to 
avail  themselves  of  the  privilege  of  coming  to  New  Orleans. 

There  is  another  fact  equally  clear  and  well  established,  ir. 
our  judgment,  to  wit,  that  the  mutiny  or  insurrection,  which 
had  been  successful  in  turning  the  Creole  from  her  course  and 
bringing  her  into  the  port  of  Nassau,  had  not  been  quelled  and 
subdued  until  the  British  guard  went  on  board,  and  confined 
the  leaders.    Until  then,  the  mutineers  were  in  the  control  of 
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the  brig,  and  of  ereiybodj  on  board.  It  is  true  the  arms  which 
had  been  used  to  subdue  the  officers,  passengers,  and  crew,  had 
been  thrown  oyerboard;  but  the  physical  superiority  of  the 
mutineers  remained,  and  up  to  the  moment  when  the  pilot  came 
on  board,  they  alone  exercised  authority. 

Upon  this  statement  of  the  material  facts  of  the  case,  the 
question  arises,  what  was  the  cause  of  the  loss,  according  to 
the  law  of  insurance?  Was  it  the  insurrection  or  mutiny,  or 
was  it  the  interference  of  the  authorities  of  Nassau?  or,  as  it  is 
expressed  in  the  policy,  foreign  interference,  or  the  arrests,  re- 
straints, and  detainments  of  kings,  princes,  or  people  ?  It  is 
not  for  us  to  decide,  whether  the  conduct  of  the  local  authori- 
ties of  Nassau,  in  relation  to  the  Creole,  was  such  a  Tiolation  of 
international  comity  as  to  give  just  cause  of  complaint  in  the 
diplomatic  relations  of  the  United  States  with  Ghwat  Britain. 
With  the  case,  in  that  respect,  we  have  nothing  to  do.  Whether 
the  loss  shall  fall  upon  the  owners  or  the  underwriters,  the 
question  of  redress,  between  the  two  goTemments,  remains  fhe 
same.  Our  only  inquiry  is,  whether  tliat  interference,  such  as 
it  is  shown  by  the  evidence  before  us,  was  the  proximate,  effi- 
cient cause  of  the  loss,  according  to  the  settied  principles  of  the 
law  of  insurance.  It  is  a  question  between  owner  and  insurer, 
all  citizens  of  the  United  States,  and  equally  entitled  to  the 
interposition  of  the  goyemment.  When  several  successive  perils 
have  been  encountered,  and  a  loss  ensues,  it  is  often  difficult  to 
determine  which  is,  legally  speaking,  the  true  cause.  The  rule 
causa proxinuif  nonremota,  spectaiur^  is  well  established;  but  the 
last  is  not  necessarily  the  proximate  cause.  The  books  are  full 
of  cases  illustrating  this  distinction.  Where,  for  example,  there 
had  been  a  restraint  and  detainment  of  government,  within  the 
terms  of  the  policy,  and  injury  to  the  vessel  by  the  long  delay  and 
exposure  to  the  climate  consequent  upon  such  detainment,  it  was 
held  that  that  was  the  true  cause.  '*  All  the  consequences,"  says 
the  court,  ''  naturally  flowing  from  the  peril  insured  against,  or 
incident  thereto,  are  proi>erly  attributable  to  the  peril  itself. 
If  there  be  a  capture,  and  before  the  vessel  is  delivered  from 
that  peril,  she  is  afterwards  lost  by  fire,  or  accident,  or  negli- 
gence of  the  captors,  I  take  it  to  be  clear  that  the  whole  loss  is 
properly  attributable  to  the  capture:"  Mdgaun  v.  New  Eng.  Mar. 
Ins.  Co.,  1  Story,  164. 

So  in  the  case  of  FoUer  v.  The  Ocean  Insurance  Co.,  3  Sumn. 
41,  it  is  said,  <*if  a  vessel  is  insured  against  fire  only,  and  is 
burnt  to  the  water's  edge,  and  fills  vrith  water,  and  sinks,  it 
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would  be  difficult,  in  common  sense,  to  attribute  the  loss  to  any 
other  proximate  cause  than  the  fire,  and  yet  the  water  was  the 
principal  cause  of  the  submersion."  So  the  barratry  of  the  mas- 
ter and  crew  would  be  the  proximate  cause  of  the  sinking  of  a 
Teesel  in  which  they  had  bored  holes  fraudulently  to  sink  her. 

In  the  case  of  Schieffelin  v.  The  New  York  Insurance  Company , 
9  Johns.  27,  as  stated  in  1  Phil.  699,  it  was  said  by  Chief  Justice 
Sent:  "  Suppose  the  policy  against  capture  only,  and  the  vessel 
was  captured,  and  then  shipwrecked  while  in  the  hands  of  the  cap- 
torsy  I  should  think  the  assured  might  maintain,  that  his  right  to 
xecoTer  for  a  total  loss  attached  upon  the  capture,  and  that  the 
subsequent  casualty  was  one  with  which  he  had  no  concern." 
The  converse  of  this  last  case  would  be  analogous  to  the  one 
now  bef oie  us.  Suppose  the  underwriters  exempt  from  the  risk  of 
capture,  and,  after  capture,  the  vessel  wrecked  by  one  of  the 
perils  assumed  in  the  policy,  the  assured  could  not  recover* 
**  Prima  faciei*  says  Hughes,  in  his  treatise,  "  a  capture  amounts 
to  a  total  loss;  and  if  the  possession  of  the  captors  continues,  or 
even,  though  a  re-capture  take  place,  if  the  ship  be  under  a  dis- 
ability to  complete  her  voyage,  and  the  adventure  be  not  only 
retarded,  but  in  effect  destroyed,  the  underwriters  will  be  liable 
for  a  total  loss,  if  notice  of  abandonment  be  given  when  neces- 
sary: Hughes,  170,  224;  1  Ph.  Ins.  419. 

In  principle  it  is  not  easy  to  distinguish  between  9^  successful 
insurrection  of  slaves,  which  form  themselves  the  subject-mat^ 
ter  of  the  insurance,  and  capture  by  an  enemy.  If,  while  the 
slaves  on  board  the  Creole  were  its  undisputed  masters,  and 
after  the  route  of  the  original  voyage  had  been  abandoned,  she 
had  been  wrecked  upon  one  of  the  nimierous  British  islands  in 
that  sea,  either  by  the  force  of  a  tempest,  or  stranded  intention- 
ally by  the  mutineers,  and  they  had  dispersed  themselves  on 
shore,  within  the  exclusive  operation  of  the  British  law,  we  can 
not  doubt  that  the  efficient  operative  cause  of  the  loss  would  be 
the  insurrection,  which  had  been  successful  and  unsubdued  up 
to  the  moment  of  the  stranding  or  the  shipwreck.  The  escape 
into  a  British  island,  and  the  immunity  promised  by  the  foreign 
law,  formed  a  part  of  the  original  plan  of  the  mutineers,  and 
apparently  their  only  motive.  The  emancipation  of  the  slaves, 
at  least  so  long  as  they  remained  within  the  dominion  of  Ghreat 
Britain,  was  the  immediate  and  natural  consequence  of  the  in- 
surrection, and  of  the  running  of  the  vessel  upon  the  British 
shores  by  the  mutineers. 

But  it  has  been  argued  that,  with  the  aid  of  Captain  Wood- 
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'  ftide  and  others  on  the  island,  the  officers  and  crew  of  the  Creole 
might  have  succeeded  in  recoTering  the  mastery  of  the  Toood 
and  slayeSy  and  continuing  the  Toyage  to  New  Orleans,  had  it 
not  been  prsTented  by  the  interference  of  the  local  anthoritieB. 
The  facts  in  relation  to  this  part  of  the  case,  as  stated  in  the 
New  Orleans  protest,  signed  by  the  two  mates  and  six  seamen, 
'  are  as  follows:  **  That  about  two  or  three  hours  after  the  brig 
-  teached  Nassau,  Captain  Woodside,  of  the  bark  Louisa,  came 
'on  board  with  the  American  consul;  and  it  was  agreed  that  he, 
^th  as  many  of  his  crew  as  could  be  spared,  and  the  second 
Kiate  and  four  sailors  of  the  brig  Congress,  should  oome  on 
board  with  arms,  and,  with  the  officers  and  crew  of  the  Creole, 
rescue  the  brig  from  the  British  officers  then  in  command,  and 
conduct  her  to  Indian  Key,  where  there  was  a  United  States 
tessel  of  war.  The  Louisa  and  the  Congress  were  American 
vessels,  and  the  arrangement  was  made  under  the  control  of  the 
American  consul.  The  captain  was  to  oome  on  board  the  Cre- 
ole with  a  part  of  the  crews  of  the  Louisa  and  the  Congress  as 
soon  as  the  Creole  was  ready  to  leave  Nassau.  Frequent  inter- 
views were  had  evexy  day  with  Captain  Woodside,  the  American 
consul,  and  the  officers  of  the  Congress  on  the  subject,  and  the 
whole  plan  was  arranged.  Accordingly,  on  the  morning  of  the 
twelfth  of  November,  Captain  Woodside,  with  the  men  in  a 
boat,  rowed  to  the  Creole.  The  muskets  and  cutlasses  were 
obtained  from  the  brig  Congress.  Every  effort  had  been  made, 
in  concert  with  the  American  consul,  to  purchase  arms  of  the 
dealers  at  Nassau,  but  they  all  refused  to  sell.  The  arms  were 
wrapped  in  the  American  flag,  and  concealed  in  the  bottom  of 
the  boat.  As  said  boat  approached  the  Creole,  a  negro  in  a 
boat,  Avbo  had  watched  the  loading  of  the  boat,  followed  her, 
and  gave  the  alarm  to  the  British  officer  in  command  on  board 
the  Creole;  and  as  the  boat  came  up  to  the  Creole,  the  officer 
called  out  to  them,  '  Keep  off,  or  I  will  fire!'  His  company  of 
twenty-four  men,  were  drawn  up  in  a  line  fronting  Captain 
Woodside's  boat,  and  were  ready,  with  loaded  mtukets  and 
fixed  bayonets,  for  an  engagment.  Captain  Woodside  was  thus 
forced  to  withdraw  from  the  Creole,  and  thus  the  plan  was  pre- 
vented from  being  executed,  the  said  British  officer  still  remain- 
ing in  command  of  the  Creole." 

According  to  this  statement,  if  the  officer  in  command  on 
board  the  Creole  knew  that  the  intention  of  Captain  Woodside 
and  his  pariy  was  forcibly  to  rescue  the  Creole  from  the  British 
guard,  before  the  object  for  which  it  had  been  put  on  board  at 
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ihe  solicitation  of  the  consul,  had  been  accomplished,  by  iden- 
tifying and  removing  the  goiltj,  it  might  well  be  questioned 
whether  he  had  not  a  right  to  prevent  it,  by  forbidding  their 
boarding  the  brig.  Up  to  that  moment  no  complaint  had  beea 
made  of  improper  interference  on  the  part  of  the  local  authori- 
ties. That  interference,  such  as  it  was,  had  been  sought  by  th« 
consul,  and  the  mate  of  the  brig.  The  guard  had  remained  oa 
board,  and  eren  prevented  the  colored  people  of  the  island  from 
coming  on  board,  as  soon  as  it  was  requested  to  do  so.  It  would 
hardly  have  comported  with  the  good  faith  to  have  made  an  at- 
tempt at  that  time,  by  force  of  arms,  to  rescue  the  brig  from  the 
guard.  The  officer  in  command  that  day,  swears  positively 
that  he  was  not  notified  by  a  negro  of  the  approach  of  the 
American  boat  with  arms  on  board,  and  that  he  ordered  o£f  all 
boats,  whether  American  or  English,  except  those  which  visited 
the  Creole  on  duty.  Be  this  as  it  may,  neither  the  failure  to 
purchase  aims  on  shore,  in  consequence  of  popular  prejudice, 
nor  to  rescue  the  Creole  from  the  guard  before  the  examination 
had  been  terminated,  can  be  imputed  to  the  authorities  of  the 
island  as  a  cause  of  the  loss  of  the  slaves.  If  we  consider  this 
abortive  attempt  to  rescue  the  brig,  in  connection  with  the  puV 
lie  prejudice  of  the  place,  and  with  the  persuasive  influence 
which  was  employed  to  induce  a  great  majority  of  the  slaves  on 
board,  who  had  remained  apparently  passive  during  the  mutiny, 
to  avail  themselves  of  that  opportunity  of  becoming  free,  and 
that  open  demonstration  which  was  made  by  the  colored  popu- 
lation, who  hovered  around  the  Creole  in  order  to  facilitate  at 
least,  as  well  as  encourage  their  escape,  if  not  forcibly  to  bring 
about  that  result,  and  which  evidently  intimidated  and  over- 
awed the  officers  and  crew  of  the  brig;  and  if  we  suppose  that, 
under  the  influence  of  such  intimidation,  the  slaves  were  suf- 
fered to  leave  the  vessel,  the  question  arises,  was  that  a  peril 
against  which  the  plaintiff  was  insured,  and  the  cause  of  the 
loss? 

The  policy  contains  the  usual  clause  of  insurance  against  ''  ar- 
rests, restraints,  and  detainments  of  all  kings,  princes,  or  peo- 
ple, of  what  nation,  condition,  or  quality  soever."  "This 
daose,''  says  Phillips,  "is  more  generally  understood  to  apply 
to  captures,  seizures,  and  detentions  by  the  commissioned  offi- 
cers and  agents  of  some  lawful  and  acknowledged  government. 
Accordingly,  Mr.  Justice  Buller  said,  the  word  people  in  this 
dause  means  the  supreme  power,  the  power  of  the  countiy, 
whatever  it  may  be.    Thus,  the  court  considered  the  loss  ol 
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%  cargo  of  com  bj  a  mob  at  Ellj  Harbor  as  coming  under  the 
clause  relating  to  piracy:"  1  Ph.  Ins.  259;  Hughes  on  Ins.  179. 

But  not  only  no  force  was  used,  as  we  have  abreadjremarked, 
but  the  goyemor  expressed  to  the  consul  his  entire  willingness 
to  use  all  proper  means  to  prevent  it;  and  it  is  shown  that  the 
attorney  general  was  sent  on  board  the  boats,  which  were  as- 
sembled near  the  Creole,  and  filled  with  the  colored  people  of 
{he  island,  and  cautioned  them  against  any  resort  to  violence, 
and  caused  them  to  throw  overboard  a  number  of  clubs  with 
which  they  had  provide^,  themselves.  How  far  the  people  of 
the  island  may  have  been  encouraged  or  instigated  by  persona 
in  authority  to  aid  in  the  escape  of  the  slaves,  does  not  veij 
clearly  appear;  that  they  met  with  general  sympathy,  is  abun- 
dantly shown;  but  our  inquiry  is  not  so  much  whether  the  con- 
duct of  the  local  authorities  or  people  was  such  as  comity  and 
good  neighborhood  would  dictate;  but  whether  their  acts  and 
interference  were  according  to  the  law  of  insurance,  the  cause 
which  prevented  the  property  insured  from  arriving  at  the  port 
of  destination.  Whatever  act  or  event  produced  that  result,  is 
to  be  considered  as  the  cause  of  the  loss,  and  that  is  our  only 
inquiry;  and  from  the  best  consideration  we  have  been  able  to 
give  the  whole  case,  we  conclude  that  the  insurrection  of  the 
slaves  was  the  cause  of  breaking  up  the  voyage,  and  prevented 
that  part  of  the  cargo,  which  consisted  of  daves,  from  reaching 
the  port  of  New  Orleans;  and  consequently,  that  the  defend- 
ants are  not  liable  on  the  policy  in  this  case. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
commercial  court  be  reversed,  and  ours  is  for  the  defendantSi 
with  costs  in  both  courts. 

Insurer  is  Liable  if  Peril  Insured  aqainbt  is  Proximatb  Cause  oI 
the  loM,  though  the  remote  cause  may  be  i>eiil  not  within  the  policy:  ilTal* 
chez  Itu.  Co,  v.  Stanton,  41  Am.  Dec.  592. 

Iksurancb  against  '*  Arrests,  Restraints,  and  Dctainmsnts  of  kioga, 
princes,  people/*  etc.,  oonstniction  of:  See  Jiiehardgon  v.  Maine  /ml  Oo.f  4 
Am.  Dec.  92;  Vigers  v.  Ocean  Ins,  Co,,  32  Id.  118. 

"  Warranted  Free  from  Average"  in  marine  policy,  oonstraotioB  oil 
See  Wain  v.  Thompson,  11  Am.  Dec.  675.  In  Dole  v.  New  England  etc.  /lit. 
Co,,  2  Cliff.  415,  it  is  held,  citing  the  principal  case,  that  the  clause  ''wa^ 
rante<l  free  from  average,  capture,*'  or  the  like,  in  a  policy  of  insuraoce,  dost 
not  import  a  technical  warranty,  but  means  merely  that  the  insuxer  is  not  to 
be  liable  for  such  perils. 

Public  Vessel  of  One  Nation  in  Pobt  of  Another  Friendlt  Powib  is 
•zempt  from  the  jurisdiction  of  the  latter's  local  tribunals:  WaUeif  v.  Sekoomet 
lAbeHy,  32  Am.  Dec.  114. 

Insukanoe  against  Capture  applies  to  an  illegsl  seisure  or  oaptozo:  /Ms 
▼.  New  England  etc  Ins,  Co.,  2  Cli£  490,  citing  the  principal  case. 
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Logan  v.  Pontghabtrain  Railboad  Go. 

[11  BoBimoii,  M.] 

QxnBAL  NoncB  that  Baooaob  is  at  Owner's  Bisk  doee  not  ezoneral* 
the  carrier  from  liability;  the  notice  must  be  brought  home  to  the  pa»- 
aenger. 

Lobs  or  Bagoags  Oocasionxd  bt  Carelesskess  and  want  of  system  of  ih« 
agents  of  the  railroad  must  be  compensated  for  by  the  company. 

Plaimttpf  is  No-f  Nboliobnt  so  as  to  Exonerate  Carrier  from  loest 
when  he  remains  behind  until  the  next  trip,  perhaps  in  ignorance  that 
his  baggage  has  been  sent  forward. 

Liability  of  Carrier  Attaches  When  Bagoaoe  is  Received  to  be  trans- 
ported on  any  part  of  the  road. 

Appeai.  from  coxnmeroial  court  of  New  Orleaiuk  The  opinion 
states  the  case. 

Elmore  cmd  W.  W.  King,  for  the  plaintiff. 

Ihistis,  for  the  appellants.  ^ 

By  Conrty  BxTUiABD,  J.  This  is  an  action  Jo  reoorer  the  reloB 
of  the  plaintifTB  baggage,  lost  on  the  defendants'  railroad,  be- 
tween the  lake  and  the  city  of  New  Orleans.  The  defendants 
answered  by  denying  generally  the  allegations  in  the  petition, 
or  that  they  were  in  any  way  liable  under  those  allegations; 
and  by  further  alleging  that  all  baggage  transported  on  their 
road  is  at  the  risk  of  the  owners,  of  which  the  public,  as  well 
as  the  plaintiff,  had  due  notice.  There  was  judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

The  last  ground  of  defense  may  be  disposed  of  by  saying, 
that  the  evidence  does  not  bring  home  to  the  plaintiff  any  no- 
tice, that  the  defendants  expected  travelers  to  take  upon  them- 
selves the  risk  of  their  own  baggage;  and  it  is  now  well  settled 
that  such  notices  as  are  shown  in  this  case,  do  not  exonerate  the 
carrier. 

The  &cts  disclosed  in  the  record  are,  that  the  plaintiff,  who 
is  an  actor  by  profession,  came  with  his  daughter  as  a  passenger 
on  board  the  steamer  Norfolk  from  Mobile,  and  arrived  at  the 
termination  of  the  railroad  on  the  lake  early  in  the  morning. 
He  concluded  not  to  come  up  to  town  by  the  first  train,  but  to 
wait,  until  after  breakfast,  for  the  next.  He  had  confided  his 
baggage  and  that  of  his  daughter,  consisting  in  part  of  their 
theatrical  wardrobe,  to  the  care  of  the  mate  of  the  steamer.  It 
is  shown  to  be  the  usage  of  the  road  for  a  car  to  run  down  to 
the  end  of  the  pier,  and  take  off  from  steamers  arriving  all  the 
liaggage  and  effects  of  the  passengers;  it  is  then  run  up  to  the 
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hotely  where  there  is  a  ticket  office.  At  that  place  paasengen 
are  at  liberty  to  take  off  their  baggage  "without  any  chaiige,  and 
the  same  car  comes  up  to  the  city  with  the  remaining^  baggage 
and  passengers.  The  plaintiff's  baggage  was  put  on  board  the 
car  at  the  head  of  the  pier,  and  received  by  an  agent  of  the 
company;  nothing  more  was  seen  of  it,  except  one  trunk,  which 
was  recovered  at  the  depot  in  the  city.  The  plaintiff  came  up  in 
the  next  train. 

The  mate  of  the  steamer,  after  stating  that  he  had  been  re- 
quested by  the  plaintiff  to  take  particular  care  of  his  baggage» 
and  giving  a  description  of  it,  goes  on  to  testify,  that  when  thej 
arrived  at  the  lake  end  of  the  railroad  he  had  the  baggage  put 
on  board  the  car.  That  it  is  customary,  as  soon  as  the  boat 
arrives,  for  all  baggage  to  be  put  on  the  baggage  cars.  He  is 
certain  the  plaintiff's  was  so.  Plaintiff  did  not  go  up  until  the 
next  train.  He  says  the  cars  are  generally  at  the  railroad,  and 
the  clerk  is  sometimes  there  and  sometimes  not.  None  of  the 
railroad  agents  objected  to  the  reception  of  the  baggage.  That 
the  owner  of  the  baggage  generally  comes  with  it,  and  points 
it  out.  The  agents  of  the  railroad  can  not  tell  to  whom  the 
baggage  belongs.  There  is  some  one  stationed  at  the  head  of 
the  road  to  deliver  freight,  and  if  there  is  any  baggage  left  it  ia 
takim  care  of  until  the  owner  calls  for  it.  The  secretary  of  the 
defendants  testified,  on  his  cross-examination,  that  there  is  no 
person  to  take  care  of  the  baggage,  each  passenger  looks  oat 
for  his  own  baggage. 

Wilson,  an  agent  of  the  defendants,  testified  that  no  charge  is 
made  for  baggage;  remembers  seeing  the  plaintiff  on  board.  He 
was  promenading  the  boiler  deck  with  his  daughter.  When  Logan 
returned  from  town  he  complained  of  the  loss  of  his  baggage. 
He  knew  it  was  the  plaintiff  who  was  promenading  the  deck,  bo- 
cause  the  witness  asked  the  second  clerk  if  all  the  baggage  and 
passengers  were  off  the  boat,  and  was  answered,  yes.  He  then 
asked,  pointing  to  the  plaintiff  and  his  daughter,  who  they  were  t 
and  was  told  it  was  Mr.  Logan  and  his  daughter,  who  were  to 
wait  for  breakfast,  and  that  there  was  nothing  more  to  go;  the 
car  was  then  waiting.  Thus  it  appears  that  the  plaintiff's  bag- 
gage was  put  on  the  cars,  with  the  knowledge  of  the  agent  thai 
he  was  not  to  go  up  until  the  next  trip;  and  that  such  was  the 
management  of  the  business  in  which  the  defendants  were  on- 
gaged  in  transporting  passengers  and  freight,  that  no  persoo 
was  employed  to  take  care  of  baggage,  bat  that  each  passenger 
looks  out  for  his  own. 
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Onr  learned  brotlier  of  the  commercial  court  considered  it 
doubtful,  whether  the  agents  of  the  company  were  informed  that 
the  plaintiffs  baggage  was  put  on  the  car.  From  the  expressiona 
used  by  the  witness  it  is  indeed  not  clear  that  he  was  aware  that 
Iiogan's  baggage  was  on  the  car.  But  the  usage  was  to  take  all 
the  baggage  of  all  the  passagers  arriving  on  steamers,  and  to 
oarry  it  up  to  town,  unless  taken  out  at  the  hotel  near  the  base 
of  the  wharf  pier. 

The  court  below  gaye  judgment  for  the  plaintiff  on  two  spe- 
eial  gprounds:  1.  That  the  defendants  receiyed  the  baggage  of 
the  plaintiffy  and  if  they  had  exercised  any  system  of  care  in  de- 
liyering  the  baggage  to  the  other  passengers  at  the  town  end 
of  the  railroad,  they  would  have  discovered  this  to  be  surplus 
baggage,  and  would  have  taken  care  of  it  for  the  phiintiff;  and 
2.  On  the  authority  of  the  case  of  Coley,  Ooodwin  el  oZ.,  19 
Wend.  257  [82  Am.  Deo.  470],  where  it  is  laid  down  that  the 
carrier  is  bound  to  seek  out  the  passenger  and  deliver  his  bag- 
gage to  him,  and  if  he  can  not  be  found  to  keep  it  for  him;  and 
that  the  negligence  of  the  passenger  will  not  exonerate  the  car- 
rier from  the  strict  duty  imposed  on  him  by  Liw. 

Whether  we  test  the  rights  of  the  parties  by  the  provisions  of 
onr  own  code,  or  by  the  principles  of  the  law  of  bailment  appli- 
cable to  common  carriers,  which  prevail  in  the  other  states,  the 
reeolt  will  be  the  same.  We  agree  with  the  court  below  in  the 
opinion  that  the  liabilities  of  carriers,  under  articles  2722  and 
2726  of  the  civil  code,  are  the  same  as  those  defined  by  the  lead- 
ing cases  to  which  our  attention  has  been  called,  and  particu- 
larly those  reported  in  HoUister  v.  Nowlen,  19  Wend.  236  [82 
Am.  Deo.  456];  Cole  v.  Ooodimn,  Id.  251  [82  Am.  Deo.  470]; 
Cflark  ▼.  JFfadBton,  21  Id.  158;  Camden  etc.  R.  R.  Co.  v.  Bdknap, 
Id.  864;  and  in  the  case  of  Baldvnn  v.  CoUins,  9  Bob.  468.  The 
loss  of  the  plaintiff's  baggage  was  occasioned  undoubtedly  bj 
the  carelessness  and  want  of  system  of  the  agents  of  the  railroad 
at  that  time.  In  our  opinion  the  single  fact,  that  the  plaintiff  re- 
mained behind  until  the  next  trip,  perhaps  in  ignorance  whether 
his  baggage  had  been  sent  forward,  does  not  amount  to  such  negli- 
gence as  to  excuse  the  defendants.  In  one  of  the  cases  referred  to 
above.  Cole  v.  Ooodwin  ei  al. ,  the  supreme  court  of  New  York  held^ 
that  the  carrier  was  bound  to  seek  out  and  deliver  his  baggage 
to  the  passenger,  or  take  care  of  it  for  him.  In  this  case  it  i» 
shown  that  such  was  the  mismanagement  of  the  defendants,  that 
any  person  so  disposed  might  have  taken  away  the  baggage  of  a 
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passf^Bger  at  the  depot,  without  any  control  from  the  agents  of 
the  company. 

It  has  been  contended  that  the  responsibility  of  the  defend* 
ants  does  not  bogin  until  the  car  arriyes  at  the  ticket  office,  neat 
the  hotel;  but  we  are  of  opinion  that  it  attaches  as  soon  as  bag- 
gage  is  received  to  be  transported  on  any  part  of  the  road;  and 
it  is  shown  that  the  road  extends  out  to  the  end  of  the  pier, 
where  the  baggage  is  always  receiyed  from  passengers  airiying 
by  steamers.  The  appellee  complains  that  the  court  cut  down 
his  demand  nearly  one  half,  and  he  prays  for  judgment  for  the 
full  amount  claimed.  It  is  manifestly  impossible  to  prove  with 
any  precision  the  value  of  every  article  of  old  clothes,  especially 
of  a  theatrical  wardrobe,  or  even  how  many  were  in  fact  losL 
The  evidence  does  not  enable  us  to  say  that  the  court  below  was 
so  clearly  in  error  as  to  the  value  of  the  lost  baggage,  as  to  jus- 
tify our  interference  in  that  respect. 

Judgment  affirmed. 

GoiaioN  Cabbub's  LiABnjTT  loa  Baooaob:  See  HdHater  v.  JTowlw,  SI 
Am.  Deo.  455. 

PowxB  OF  Cabbdcb  to  Ldot  Liabilitt  by  NonoB:  See  note  to  Cole  v. 
^hodwin,  32  Am.  Deo.  470,  diaooMmg  thia  qnestioii  at  lengthi  Aiwood  v.  JBa- 
lionce  Trans.  Co.,  34  Id.  503;  CcU  v.  IT.  J.  8.  N.  Cbw,  30  Id.  888; 
y.  Bogen,  40  Id.  581. 


Htjllin  v.  Seoond  Munioipalitt  of  New  Obleae& 

[11  RoBimoH,  Vt,} 
MUNICIPAUTT    MAT    ABANDON    PbOCEBDINGS    BbOUN    BT    It    TO    AOQUXBl 

Pbopebtt  for  the  purpose  of  widening  a  street,  where  the  prooeadxngs 
haye  never  been  perfected;  and  no  implied  contract  of  sale  or  daim  for 
the  price  of  the  land  arises,  although  the  municipality  has  taken  poesM 
sion  of  the  land.    In  such  case  the  plaintiff  may  demand  the  premises  or 
damages  for  the  injury  resulting  from  having  been  deprived  of  them. 

Appeal  from  the  disiriot  court  of  the  first  district.    The  opiii* 
ion  states  the  case. 

If.  Janin  and  Benjamin,  for  the  appellants. 

Mcou  and  Rawle,  for  the  defendants. 

By  Court,  Mabtik,  J.    The  plaintiflfs  claim  the  price  of  a  lot 
of  ground,  the  joint  property  of  their  insolvents,  taken  powoe 
fdon  of  by  the  defendants  for  the  purpose  of  widening  Boffignao 
street.     The  proceedings  begun  by  the  municipality  in  order  to 
acquire  the  property  of  the  said  lot,  having  been  discontinued, 
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notwithstanding  the  strenuous  and  successful  opposition  of  the 
present  plaintiflh  in  the  district  court,  whose  judgment  was  re- 
▼ersed.  Mayor  of  New  Orleans,  Application  of,  for  widening  street^ 
4  Bob.  (La.)  357,  we  then  expressed  our  opinion,  that  it  could 
not  be  pretended  that  the  title  to  the  lot  was  vested  in  the  mu- 
nicipality, by  virtue  of  those  proceedings;  but  we  added,  that, 
whether  the  act  of  taking  possession  under  the  circumstances 
then  shown,  amounted  to  a  consent  on  the  part  of  the  munici- 
pality to  pay  for  the  lots,  according  to  either  of  the  appraise- 
ments made  during  the  course  of  said  proceedings,  was  a  ques- 
tion foreign  to  the  one  we  were  then  considering,  to  wit,  whether 
the  inuniciiMdity  had  a  right  to  discontinue. 

The  present  suit  has  for  its  object  to  obtain  a  judicial  opinion 
on  the  question  which  we  declared  to  be  foreign  to  that  which 
was  decided  by  us.  The  petition  urges  the  existence  of  an  im- 
plied contract  to  pay  the  value  of  the  premises,  under  which  the 
transfer  of  said  properly  to  the  munidiMdity  became  complete, 
as  well  as  the  right  of  plaintiffs  to  the  price.  The  district  court 
dismissed  the  petition,  being  of  opinion  that  the  pretensions  of 
the  plaintiffs  were  in  direct  opposition  to  the  decision  of  this 
court  in  the  case  dted,  and  the  plaintiffs  appealed.  Theiz 
counsel  has  not  enabled  us  to  discover  that  we  may  now  expreei 
any  opinion  different  from  that  on  which  the  district  court  haf 
relied.  The  inchoate  proceedings  in  said  court  never  having 
been  perfected,  none  of  the  parties  thereto  can  claim  any  rights 
under  them.  Their  respective  rights  are  as  yet  such  as  they 
existed  on  the  inception  of  those  proceedings,  unless  damagei 
may  be  claimed  on  grounds  posterior  to  them.  The  plaintiffs 
may,  therefore,  demand  the  premises,  or  damages  for  the  injury 
resulting  from  their  having  been  deprived  of  them.  But  there 
being  no  express  or  implied  contract  of  sale^  there  can  not  b« 
a  claim  for  a  price. 

Judgment  afSrmed.  

DisooKmrnANGX  or  Hiobwat  does  not  Divbst  Bight  to  Damaobs  of  qm 
orer  whme  land  sach  highway  is  laid  oat,  where  the  diaoontiiitianoe  ocean 
after  the  highway  has  been  completely  established  and  the  damages  assessed 
and  certified  in  the  mode  reqaired  by  law,  bat  before  ansrthing  has  been  done 
towards  opening  the  highway  or  disturbing  the  possession  of  the  owner  ol 
the  land:  HarnngUm  v.  Coumtif  Comndmumen  <if  Berkshire^  33  Am.  Deo.  7il» 
and  note  referring  to  preriomi  eases  in  this  serlea.  See,  alao^  Anikonp  Sinti^ 
JfoMer  </,  82  Id.  008. 
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Deoamf  u  Hewtpt. 

[U  BoBimoir,  390.] 

SMPLom  DnoHABOBD  BxroKB  ExFiBATioN  07  TsBM  foT  which  h«  has 
hired,  without  good  cansOp  ia  entitled  to  his  mXary  for  the  whole  term. 

Appeal  from  the  commeroial  court  of  New  Orleans.  The 
qpinion  states  the  case. 

C,  M.  Randall,  for  the  plaintiff. 

O.  if.  Jones^  for  the  appellants. 

By  Court,  Mobfht,  J.  The  defendants  haTe  appealed  from  m 
judgment  which  condemns  them  to  pay  to  the  phiintiff  one  thou- 
sand and  fifty-seven  dollars  and  eighty-five  cents.  This  sum  is 
claimed  on  the  allegation  that,  on  or  about  the  eighth  of  Janu- 
ary, 1844,  the  defendants  engaged  the  services  of  the  plaintiff  ae 
a  salesman  in  their  commercial  house,  for  the  term  of  one  year 
from  that  time,  at  a  salary  of  one  thousand  two  himdred  dollars 
a  year;  that  on  or  about  the  twelfth  of  March  following,  the 
defendants  discharged  him  from  their  employment  without  any 
just  cause,  and  refused  to  pay  him  the  aforesaid  salary  for  one 
year,  in  violation  of  their  contract,  although  the  petitioner 
tendered  to  them  his  services  for  the  balance  of  the  year  for 
which  he  had  been  engaged,  and  that  they  paid  to  him  only  the 
sum  of  one  hundred  and  forty-two  dollars  and  fifteen  cents, 
leaving  yet  due  the  balance  now  claimed.  The  defense  set  up 
is,  that  the  defendants  had  a  right  to  turn  off  the  plaintiff  as 
they  did,  because  he  was  utterly  useless  to  them  as  a  «MilftMTni|ii^ 
being  incompetent  to  discharge  his  duties  as  such,  and  not  pos- 
sessing the  necessary  skill,  attention,  and  industry. 

This  case  presents  only  a  question  of  fact,  to  wit,  whether 
the  plaintiff  was  competent  to  discharge  the  duties  he  under- 
took to  perform  for  the  defendants?  A  number  of  merchants 
of  high  standing,  all  well  acquainted  with  the  plaintiff  for  a 
long  time,  and  some  of  whom  had  had  him  in  their  employ, 
testified  to  his  uncommon  indusby ,  activity,  and  general  knowl- 
edge and  experience  as  a  salesman  of  western  produce;  and  it 
appears  that  the  defendants  themselves  were  well  aware  of  his 
merits  as  a  salesman,  for,  more  than  a  year  before  they  actually 
employed  him,  they  expressed  the  desire  of  having  his  services, 
saying  that  he  was  just  such  a  person  as  they  wanted.  It  does 
not  appear  that  at  the  time  of  discharging  plaintiff,  or  previ- 
ously, they  intimated  to  him,  or  expressed  to  others,  any  dissat- 
isfaction with  him;  and  when  they  made  out  their  account  witb 
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him,  thej  allowed  him  a  monfh'B  salaiy  b^ond  fhe  time  thej 
intended  to  keep  and  did  keep  him.  On  the  trial»  the  defend- 
ants attempted  to  show  the  incompetency  of  the  plaintiff,  hj 
proring  that  he  committed  Tarious  errors  in  making  entries  of 
his  sales  in  the  blotter,  from  which  the  bookkeeper  carries  the 
accounts  into  the  regohir  books.  The  errors  complained  of  are 
represented  by  the  witnesses  as  unimportant,  and  such  as  com- 
monly occor,  and  can  not  be  prevented  in  that  kind  of  business, 
which  is  generally  done  in  a  hurry.  They  say  that  these  errors, 
which  sometimes  occur  in  every  house  doing  such  an  extensive 
business  as  that  of  the  defendants,  are  generally  rectified  by  the 
principal,  or  the  derk  who  makes  out  the  bills.  The  defend- 
ants also  complain  that  the  plaintiff  refused  to  cany  out  the 
particulars  of  the  sales  made  by  him  from  the  blotter  into  the 
flales  book;  but  the  plaintiff  has  proved  bj  several  witnesses 
that  it  was  no  part  of  his  duty,  as  a  salesman,  to  do  so.  On  an 
attentive  examination  of  the  whole  evidence,  we  see  no  reason 
to  differ  from  the  judge  below  in  the  conclusion  to  which  he 


Judgment  a£Spned. 


BnCXDT  Of  SlBVAHT  WbOKOFITLLT  DiSOHABOBD  BBfOKS  BZPIBATIOV  Of 

OoifTBAor  Of  SxBVici. — ^A  flervant  who  has  been  wrongfally  diflofaaiged 
from  eerrioe  before  the  expiration  of  the  tenn  for  which  he  waa  hired,  haa  aa 
election  of  remediea.  He  may:  1.  Regard  the  contract  aa  broken  by  the  con- 
duct of  the  employer,  and  sue  immediately  for  damagea  for  ita  breach:  FoW' 
ier  T.  /Vtw(,  24  AU.  194;  Strtutsa  ▼.  Meeriiff,  64  Id.  299;  S.  C,  38  Am.  Bep. 
8;  Boffer$  t.  Parham,  8  Ga.  190:  BriU  ▼.  Uix^fB,  21  Id.  157;  OoUmm  t.  Wood» 
worthy  31  Barb.  381;  Wieemam  v.  Panama  jR.  B.  Co.,  1  Hilt.  300;  ffeaame  v. 
OarrtUy  49  Tex.  619;  Howard  y.  Daly,  61  N.  Y.  862;  or,  2L  He  may  treat 
the  contract  aa  reacinded,  and  aae  on  a  quantum  meruU  tor  the  aerricea  he  haa 
performed  under  it;  Bogera  v.  Parham,  8  Oa.  190;  BriU  y.  Bay^  21  Id.  157; 
CoUnam  v.  Woodworth,  31  Barb.  381;  Rye  v.  StubU,  I  Hill  (S.  C),  384;  Brad^ 
show  V.  BroMM,  5  Rich.  (3.  C.)  465;  Ilecume  v.  OarreU,  49  Tex.  619; 
Byan  v.  Dajfton,  25  Conn.  188;  Clark  ▼.  Manchester,  51  K.  H.  564;  Planche 
y.  CoUmrTi,  5  Oar.  ft  P.  58;  Howard  v.  Daly,  61  K  Y.  362;  or,  3.  He  may  treat 
the  contract  aa  still  sabaiatiag,  and  sue  at  the  expiration  of  the  term  for  the 
■am  agreed  to  be  paid  for  the  whole  term:  Fowler  v.  Proui,  24  Ala.  194; 
8tnuu9  v.  Mearti^,  64  Id.  299;  S.  C,  38  Am.  Rep.  8;  Boger$  v.  Parham,  8 
<3«.  190;  CoOmm  y.  Woodworth,  31  Barb.  381;  Ham  v.  Wdf,  1  R  D.  Smith, 
70;  Bradihaw  y.  Brainan,  5  Rich.  (S.  C.)  465;  Byt  y.  Stubbt,  1  HiU  (S.  O.), 
384.  "  Shoold  he  chooae  this  last  remedy,  he  recoyera  not  for  aeryicea  ren- 
dered, but  damagea  for  breaking  the  contract  by  discharging  him  before  the 
tennination  of  hia  agreement;  that  is,  for  refusing  to  employ  and  pay  him 
Aooording  to  the  contract:"  Per  Ingraham,  J.,  in  Ham  y.  W<iHf,  wpra.  Smith 
mjn  also,  that  "  he  may  wait  till  the  termination  of  the  period  for  which  he 
waa  hired,  and  may  then  perhaps  sue  for  his  whole  wages,  in  iwUbitalUB  oMtunp- 
mt,  relying  on  the  doctrine  of  constructive  seryice:'*  Smith's  Lead.  Gas.,  7th 
Am.  ed.,  46.    In  support  of  this  position,  CfandeU  y.  Pontigny,  4  Camp.  375»  la 
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eited,  where  it  was  decided,  that  a  aenrant,  hired  by  the  qaarter  and  dis- 
charged without  caoae  in  the  middle  of  a  quarter,  could  recover  his  salary  for 
the  whole  term  in  indebitcUua  asmimpait.  The  doctrine  of  oonBtructive  servioe 
did  prevail  in  England  for  some  time  after  this  decision  by  Lord  EUenboroagh; 
and  if  a  party  was  prevented  by  a  wrongful  discharge  from  actually  fulfilling  his 
contract  of  service,  still,  by  holding  himself  in  readiness  to  perform  it,  he  be- 
came entitled  to  the  wagte  stipulated  to  be  paid.  Later  English  cases  repa- 
diate  this  doctrine,  and  hold  that  an  indebilcUua  cusumpsU  will  not  lie  for 
wages  for  the  whole  term,  where  the  servant  has  been  dismissed  before  its 
expiration:  Archard  v.  ffomor,  3  Car.  k  P.  349;  Ooodman  v.  Poeock,  15  Q. 

B.  574;  SmUh  v.  Ilayward,  7  Ad.  &  EL  544;  S.  C.  2  Nev.  &  P.  432;  iVv- 
ing9  V.  Ttadal,  I  Exch.  295;  Emmeiu  v.  BtderUm,  13  G.  B.  609.  And  in  tiis 
United  States  the  later  English  rule  has  generally  been  followed:  /ones  v. 
DurUan,  7  III  App.  580;  Tnuteet  ▼.  Shaffer,  63  HL  243;  Stone  v.  Vmund,  7 
Mo.  App.  277;  Mttody  v.  Leverieh,  4  Daly,  401;  Weed  v.  Buri^  7  Id.  267;  & 

C,  78  N.  Y.  191;  Howard  t.  Daly,  61  Id.  362;  Madden  t.  Porterfidd,  % 
Jones,  166;  Donaldson  v.  FuUer,  3  Serg.  ft  R.  505;  Algeo  v.  Algeo,  10  Id. 
235;  although  some  follow  the  earlier  English  rule:  Vide  cases  cited  in  JJoif> 
ard  y.  Daly,  61  N.  Y.  362;  Bye  v.  SMbs,  1  HiU(S.  a),  384;  StrausiT.  Meet- 
Ik/;  64  AU  299;  S.  C,  38  Am.  Bep.  8. 

The  doctrine  of  constructive  serrice  can  not  be  maintained,  for  the  sin- 
pie  reason  that  the  allegation  of  defendants  being  indebted  for  work  and  labsc 
is  untrue:  Emmens  t.  Mderton,  13  C.  B.  509.  An  action  for  wages  could  nol 
properly  be  brought  if  no  services  had  been  performed.  Additional  reasow 
against  the  soundness  of  the  doctrine  are  stated  in  the  leading  case  of  ^oif> 
ard  V.  Daly,  61  N.  Y.  362.  In  that  case,  D wight,  C,  after  discussing  the  doo- 
trine  and  reviewing  the  decisions  which  support  it,  said:  '^Thia  doctrine  ii» 
however,  so  opposed  to  principle,  so  clearly  hostile  to  the  great  mass  of  the 
authorities,  and  so  wholly  irreconcilable  to  that  great  and  beneficent  rule  ol 
law,  that  a  peraon  discharged  from  service  must  not  remain  idle,  but  must 
accept  employment  elsewhere  if  offered,  that  we  can  not  accept  it.  If  a  per* 
son  discharged  from  service  may  recover  wages,  or  treat  the  contract  as  stiU 
subsisting,  then  he  must  remain  idle  in  order  to  be  always  ready  to  paform 
the  service.  How  absurd  it  would  be  that  one  rule  of  law  should  call  upon 
him  to  accept  other  employment,  while  another  rule  required  him  to  remain 
idle  in  order  that  he  may  recover  full  wages.  The  doctrine  of  '  constrnetiTt 
service'  is  not  only  at  war  with  principle,  but  with  the  rules  of  political  econ- 
omy, as  it  encourages  idleness  and  gives  compensation  to  men  who  fold  their 
arms  and  decline  service,  equal  to  those  who  perform  with  willing  hands  tbslr 
stipulated  amount  of  labor.  Though  the  master  has  committed  a  wrong,  the 
servant  is  not  for  one  moment  released  from  the  rule  that  he  should  labon 
and  no  rule  can  be  sound  which  gives  him  full  wages  while  living  in  voluntaiy 
idleness."  And  in  an  article  on  this  subject  in  the  Southern  Law  Review  for 
January,  1883,  the  same  conclusion  is  arrived  at.  If  a  party's  wages  are  pay* 
able  in  installments,  he  can  not  recover  for  the  several  installments  as  they 
fall  due,  averring  a  readiness  to  perform:  Moody  v.  Leverieh,  4  Daly,  401; 
Jones  V.  DwKUm,  7  III.  App.  580,  and  the  court,  after  an  exhaustive  review  of 
the  cases,  repudiated  the  doctrine  of  constructive  service.  The  contrary  wM 
held  in  Sttause  v.  MeeHief,  64  Ala.  299;  S.  C,  38  Am.  Rep.  8,  where  it  wtf 
decided  that  the  installments  of  wages  might  be  recovered  as  they  fell  due, 
but  in  that  case  the  court  favored  the  doctrine  of  constructive  service.  Is 
Booge  v.  Pacific  B.  B,  Co,,  33  Mo.  212,  a  similar  opinion  was  expressed,  hot 
merely  by  way  of  dictum,  ^Ir.  Justice  Ingraham,  in  a  New  York  csMi 
Tkompacn  v.  Wood,  1  Hilt.  93»  said  that  a  servant  wrongfully  discharged  hU 
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his  election  to  sne  for  his  wages  as  tbey  became  due  from  time  to  time  or  to 
faring  an  action  for  damages,  bat  the  point  was  not  necessary  to  the  dedsion; 
And  Chief  Justice  Daly,  in  Moody  ▼.  Leverich,  4  Daly,  402,  commenting  on 
this  case,  said:  "  What  Judge  Ingraham  said  in  respect  of  the  right  of  a  serv- 
ant wrongfully  disnussed  to  sae  thereafter  for  his  salary  from  time  to  time 
as  it  becomes  due  may  be  regarded  as  dictumy  and  as  no  authorities  for  the 
position  are  referred  to  by  him,  I  infer  that  he  stated  the  law  as  he  supposed 
it  to  be  upon  the  authority  of  Lord  £llenborough*s  decision  in  Oanddl  t. 
Pomtignift  and  that  liis  attention  was  not  called  to  the  subsequent  cases  im- 
peaching the  soundness  of  that  decision.'' 

An  action  on  the  contract  for  the  sum  stipulated  to  be  paid  will  not  lie  tlD 
after  the  expiration  of  the  time,  and  if  brought  before  it  is  premature:  Brad' 
§kaw  ▼.  Branan,  6  Rich.  (S.  C)  4d5;  though  an  action  lies  for  the  breach  of 
a  oontract  of  serrice  even  before  the  time  for  its  fulfillment,  the  defendant 
having  distinctly  repudiated  the  contract:  Hoehaier  ▼.  De  La  Tour,  2  EL  A 
VL  678;  and  in  Pagani  v.  Oondoyi,  2  Car.  ft  P.  370,  a  phdntiff  hired  for  four 
years  at  a  yearly  salary  and  dismiased  was  allowed  to  maintain  an  action, 
thoQgh  at  the  time  a  yearns  salary  was  not  due.  An  employee  prevented 
from  proceeding  is  not  obliged  to  tender  his  services  as  a  condition  precedent 
to  maintaining  an  action  for  their  value:  PettU  v.  Turner,  2  Thomp.  ft  C.  608; 
as  it  would  be  a  useless  act  after  the  defendant  had  refused  to  perform  his 
part  of  the  agreement.  A  servant  wrongfully  discharged  has  his  choice  of 
tiiese  remedies,  but  he  can  not  have  more  than  one,  and  judgment  for  one 
bars  any  further  action  for  the  same  cause.  Thus  in  Clottman  v.  LaeosU,  28 
Eng.  L.  and  Eq.  149,  it  was  held  that  a  plaintiff  might  sue  in  any  year  for 
breaches  of  the  contract  in  any  former  year,  but  if  there  was  an  entire  dii- 
missal  from  the  service  before  tiie  expiration  of  the  agreed  time  the  plaintiff 
ought  to  include  his  whole  complaint  in  one  action.  On  this  principle  aa 
action  for  arrears  of  salary  and  damages  for  the  breach  of  contract  bars  a 
second  suit  on  the  same  contract,  and  this  although  the  referee  in  the  £rst 
action  decided  that  the  plaintiff  could  only  recover  one  quarter's  wages,  and 
the  ooort  ordered  judgment  in  accordance  with  such  decision:  CoUmm  v. 
Woodworth,  31  Barb.  381 ;  for  if  a  psrty  submits  his  claim  to  be  passed  upon, 
the  decision  will  operate  as  a  bar  to  a  subsequent  suit  even  though  the  decis- 
ion of  the  court  thereon  is  erroneous;  the  error,  if  any,  must  be  corrected  in 
that  action  by  review  of  the  verdict  or  judgment,  and  not  by  a  new  action 
lor  the  same  cause.  And  if  no  chum  was  made  for  damages  for  the  wrongful 
disminal  in  an  action  for  wages,  work,  and  labor,  etc.,  a  subsequent  action 
lor  such  damages  does  not  lie:  Dunn  v.  Murray,  9  Bam.  ft  Cress.  780;  al- 
though if  the  claim  was  made  and  withdrawn  at  the  time  of  the  trial,  and 
judgment  taken  only  for  services  rendered  prior  to  the  dischatge,  a  subse- 
quent action  for  the  discharge  lies:  ThampBon  v.  Wood,  I  Hilt.  93;  but  the 
doctrine  of  this  case  was  disapproved  in  Colbum  v.  Woodunnih,  aupra;  and 
in  Bcoffe  v.  Pacific  R,  R.  Co.,  33  Mo.  212,  where  a  former  judgment  for  the 
breach  of  the  contract  of  service  was  pleaded  in  bar  to  the  present  action  on 
the  contract,  the  court,  after  enumerating  the  servant's  remedies,  said:  "But 
be  must  make  his  election,  and  if  he  elects  to  sue  for  the  breach  before  the 
tennination  of  the  period  for  which  he  was  hired,  and  recovers,  such  recovery 
will  be  a  bar  to  any  subsequent  action  upon  the  same  contract.**  And  in 
Wiatmaoi  v.  Panama  R.  R,  Co,,  I  Hilt.  300,  it  was  said  that  one  recovery  in 
an  action  for  the  breach  of  oontract,  would  be  a  bar  to  any  further  action. 

Bight  ov  Bioovsrt  bt  Sskvant  when  Bisohabobd  fob  Justifiabli 
G^UOL^-Contracts  of  hire  for  a  definite  period  are  generally  regarded  as  en- 
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iirs  oontnotii  and  a  full  perf onnanoe  ia  neoenazy  before  a  canaa  of  aetioo 
«an  be  anatained  for  amn  atipolated  to  be  paid:  Wood  od  Maator  and  Servant 
aeo.  84.  On  thia  groiind«  in  England*  it  ia  a  well-estaUiahed  rale  that  if  a 
aeirant  ia  discharged  for  jnat  eanae  daring  the  term,  he  can  reoover  nothing 
for  the  lervioe  he  haa  performed:  LUleff  y.  Blwrn,  11  Q.  B.  742;  Ridffwaf  r. 
Humger/ard  Uarbei  Co.,  3  Ad.  ft  EL  171;  S.  C,  4  Key.  ft  M.  797;  Tmrmer  t. 
Robinmm,  2  Id.  829;  and  thia  ia  ao  though  the  maater  haa  previoaaly  racor- 
«red  damages  from  him  for  the  aame  aet  of  miaoondact:  Turner  ▼.  Rebmmm, 
mipra.  In  the  United  Statea  the  oases  oonfliot  A  few  statea  follow  the 
English  mle:  New  Jeraey,  Beach  v.  MuUm,  34  K.  J.  L.  343»  and  Pena- 
aylvania,  LtbhaH  ▼.  TFood,  1  Watts  ft  S.  265,  adopt  this  view  and  hold  the 
aervant  is  not  entitled  to  any  oompensation  for  the  service  performed.  Bol 
In  the  majority  of  the  American  states  a  different  mle  prevails;  servants*  eon* 
tracts,  though  for  a  specified  time,  are  regarded  as  apporticmable,  and  a  asr- 
vant  who  haa  been  discharged,  though  for  a  just  cause,  is  still  entitled  to  rfr> 
«over  oompensation  for  the  work  actually  done.  This  prevails  in  Oeorgiai 
Netoman  v.  Reagcm^  63  Oa.  755;  Dlinoia,  Du  Quoin  Siar  Coed  Mining  Co.  v. 
Thorwdk  3  111.  App.  894;  Kentucky,  Foeier  v.  WaJteon^  16  B.  Mon.  377; 
Louisiana, ^oianv.  Deuike,  1  Bob.  332;  KeameT.MaigfiM,  14La.  Ann.  90;  Ta^ 
iary.  Patermm,  9  Id.  251;  Maine,  Lawrenee  v.  OuUi/er,  38  Me.  532;  Miaaonri, 
Sugg  V.  Blow,  17  Mo.  359;  South  Carolina,  B^  v.  Boyd,  4  McCord,  246;  Eaim 
V.  Harrison,  4  Id.  249;  MeClure  v.  Pgaii,  Id.  26;  Tenneese^  /ones  ▼.  Jonea, 
2  Swan,  605;  Congregation  v.  Perts,  2  Coldw.  620;  Maeeeg  v.  7\»^r,  5  Id. 
447.  In  Byrd  ▼.  Boyd,  eupra,  an  action  was  brought  by  an  overseer  who  had 
done  his  work  well,  but  had  been  discliArged  for  jnat  cause,  and  the  oouzt 
Allowed  him  the  value  of  his  services  saying:  "I  can  not  reccmcile  it  to  ni| 
notiona  of  natural  justice,  that  the  overseer  should  not  recover  a  oompeoM 
tion  for  the  services,  so  far  as  they  were  directed,  and  which  have  been  bea 
eficial  to  the  employer.  And  I  am  unable  to  discover  any  evil  which  in  likdj 
to  result  from  submitting  such  a  matter  to  the  sound  discretion  of  a  jury  of 
the  country.  And  as  a  matter  of  expediency  I  should  be  disposed  to  estal^ 
litth  it  as  a  rule."  But  the  damages  which  the  employer  has  sustained  by 
reason  of  the  wrongful  acts  of  the  servant  are  to  be  deducted  from  hie  wagea: 
Taylor  v.  Patenon,  tupra;  Newman  v.  Reagan,  eupra.  Although  the  servant 
Is  not  liable  for  any  damages  the  employer  may  suffer  by  employing  another 
aervant  at  higher  wages:  Lawrence  v.  OuU^fer,  euipra.  The  servant  does  not 
recover  the  stipulated  wages  upon  the  express  contract,  but  the  reasooabls 
value  of  the  services  on  a  quemtum  tneruU» 

If  a  party  hired  for  a  year  is  discharged  with  his  consent,  he  can  not  recover 
aalary  for  the  remainder  of  the  year:  Southmayd  v.  WcUertown  Fire  In*,  Co.,  47 
Wis.  517;  and  if  the  employment  was  to  continue  only  during  the  pleasure  of  the 
<employer,  he  may  be  discharged  at  any  time  without  cause  being  assigned  there- 
for, and  an  action  for  damages  for  such  discharge  can  not  be  sustained:  Spring 
V.  Aneonia  Clock  Co,,  24  Hun,  175.  In  Searle  v.  Ridley,  28  L.  T.  (N.  S.)  411,  the 
phuntiff  was  hired  at  a  fixed  yearly  salary,  payable  monthly,  and  two  montha' 
notice  was  to  be  given  by  either  party.  Before  the  end  of  the  first  month 
the  defendant  complained  of  the  plaintiff^s  incompetency,  and  gave  the  re- 
quired notice;  during  the  second  month  he  obtained  further  evidence  of  the 
plaintiff's  incompetency,  and  discharged  him.  The  plaintiff  sued  In  the 
oounty  court  and  obtained  one  month's  salary;  he  afterwarda  sued  in  the 
aame  court  for  the  second  month's  salary;  the  judge  found  as  a  fact  the  plaint- 
iff to  be  incompetent,  and  gave  judgment  for  the  defendant.  It  was  held 
upon  appeal,  that  under  the  circnmstancea  the  plaintiff  waa  not  entitled  to 
more  than  one  month's  salary. 
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MsASUBB  oy  Damages  when  Skkvaxt  is  Imfropeblt  Dischabgeb  be- 
VORK  Contract  of  Sxrvics  EIzfired. — ^The  amount  of  damages  a  servaal 
wruugXully  discharged  would  be  eotitled  to,  depends  upon  the  remedy  which 
fae  chooses.    If  be  sues  upon  the  contract,  then  as  a  general  rule  the  measure 
<yf  damages  is  the  whole  amount  agreed  to  be  paid  by  the  contract  itself;  the 
•am  stipulated  by  the  terms  of  the  agreement  is  prima  fade  the  amount  he 
would  be  entitled  to  recover:  CdUo  v.  Brouncker,  4  Gar.  &  P.  618;  IhwceU  ▼. 
Cash,  5  Bam.  ft  AdoL  904;  Baiehddor  v,  McOUvray,  9  Seas.  Gas.  649  (1830); 
FhUayttm  v.  McKengie,  7  Id.  717  (1828-9);  Qtmn  y.  Ramaay,  Hume's  Deo.  .384; 
CoUku  y.  Price^  6  Bing.  132;  Emerson  v.  Ilowiandf  1  Mason,  46;  Ansley  v. 
Jordan^  61  6a.  482;  Webster  t.  Wade,  19  CaL  291;  UUer  v.  Chapman,  38  Id. 
«59;  Oas£tte  Printing  Co,  v.  Mores,  GO  Ind.  163;  Jt^ffray  v.  King,  34  Md.  217; 
C  d:  P.  B,  B,  Co,  y.  Slack,  45  Id.  161;  Horn  v.  Western  Land  AsaociaUon,  22 
Minn.  233;  OilUs  v.  Space,  63  Barb.  177;  Decker  v.  Hassel,  26  How.  Pr.  628; 
HunUngUm  v.  O.  A  L,  (7.  B.  B.  Co.,  33  How.  Pr.  416;  Hekn  v.  Wo{f,  1  E.  D. 
Smith,  70;  Costigan  y.  Mohawk  and  Hudeon  B,  B.  Co,,  2  Denio,  609;  ffovf- 
ard  y.  Daiy,  61  N.  Y.  362;  Thompson  y.  Wood,  1  Hilt.  93;  De  Leon  v.  Esehe^ 
^errioy  46  N.  Y.  Sup.  Ct  610  (13  Jones  k  Spencer);  Leatherberry  y.  OdeU,  7 
Fed.  Rep.  641;  Cox  y.  Adorns,  1  Nott  ft  M.  284;  King  y.  S^tetrm,  44  Pa.  St 
99;  Jones  y.  /ones,  2  Swan,  606;  Z>ttnn  y.  Hertford,  1  Wyoming,  206;  and  in 
Owm  y.  Bamsay,  Hume's  Deo.  384,  plaintiff  was  idlowed  board  wages  in' ad- 
dition.   Thus  if  a  contract  of  seryice  has  continued  many  years  (plaintiff 
aerying  defendant  as  a  clerk),  the  wages  haying  been  paid  quarterly  at  first 
and  monthly  towards  the  last,  a  yearly  hiring  will  be  implied,  and  defendant 
will  be  liable  for  the  amount  of  the  wages  till  the  end  of  the  year,  haying 
dismissed  the  plaintiff  in  the  midst  of  a  year:  Beeeton  y.  Collyer,  4  Bing.  309. 
An  employee  can  not  be  compelled  to  perform  senrioes  not  included  in  the 
terms  of  the  agreements    On  this  principle,  one  engaged  as  a  seconde  premiere 
danseuae  can  not  be  required  to  dance  parlor  dances  with  other  ^figurantes; 
and  being  discharged  on  account  of  a  refusal  to  do  so,  she  was  allowed  the 
amount  of  her  salary  for  the  unexpired  term:  Baron  y.  Plaeide,  7  La.  Ann, 
229;  although  the  agreement  in  that  case  contained  a  heavy  penalty  for  its 
breach,  and  the  action  was  for  the  penalty,  which  the  judge  modiBed  to  the 
aboye  amount  on  account  of  part  performance.    If  the  plaintiff  is  preyented 
from  completing  the  work,  but  is  told  by  the  defendant  to  hold  himself  in 
readiness  to  go  on,  he  is  entitled  to  reooyer  the  whole  amount:  Bromley  y. 
School  District,  47  Vt.  381.    And  if  a  seaman  was  compelled  to  leaye  on  ao- 
connt  of  ill  usage  and  cruel  treatment,  the  court  held  this  not  to  be  a  case  of 
yoluntary  abandonment,  but  said  it  came  within  the  principle  of  those  cases 
where  a  seaman  was  unjustly  discharged,  and  allowed  the  plaintiff  wages  for 
the  whole  time:  Ward  y.  Ames,  9  Johns.  138. 

This  general  rule  for  the  measure  of  damages  is  not  adopted  in  all  cases. 
In  Walworth  v.  Pool,  4  Eng.  394,  Scott,  J.,  discussing  it,  says  there  is  no 
doubt  as  to  the  existence  of  the  rule.  "But  this  general  rule,"  he  continues, 
*'ha8  more  especial  reference  to  the  sustaining  of  the  action  than  to  the  ad- 
meaaurement  of  the  damages  to  be  thereby  recovered;  or,  in  other  words, 
while  it  is  universally  applied  to  the  one,  and  very  frequently  to  the  other,  it 
is  not  in  eveiy  case  so  applicable;  or,  to  be  still  more  explicit,  although  a 
tender  and  ofo  to  perform,  l^  the  party  not  in  fault,  is  equivalent  to  per- 
ftimMiioft  for  the  purpose  of  sostainiog  tiie  action,  the  damages  to  be  reooy* 
seed  an  not  oniyemlly  and  necessarily  to  be  measured  by  the  amount  that 
stipulated  to  be  paid  on  actual  perf ormanoe,  but  for  the  most  part,  when 
ooottaots  ooncem  personal  property  or  seivioes,  the  true  rule  of  dam* 
Alt.  Dbo.  Tol.  ZLZn— u 
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agM  is  the  actual  loos  or  injury  sustained  by  the  party  ready  and  willing  to 
perform."    And  WUJUmghby  y.  Thomas,  24  Gratt  521,  decided  that  it  was 
error  to  hold  that  a  party  suing  for  a  wrongful  discharge  was  entitled  to  re- 
cover the  whole  hire  if  he  was  entitled  to  recover  at  all,  because  his  right  of 
recovery  should  be  limited  to  the  damages  actually  sustained.    This  rule  of 
damages  confining  plaintiff's  recovery  to  the  actual  loss  has  been  recognised 
and  followed  in  many  cases :  lIvM  v.  CdOmniy  Spragae,  215;  WhUaher  v. 
Sandifer,  1  Duvall,  261 ;  Chamberlin  v.  MeCaHinUr,  6  Dana,  352;  MiUer  v.  Qod- 
dard,  34  Me.  102;  Prichard  v.  J/ortni,  27  Miss.  .'^O');  frnnt  y.  Orame^  33  Id. 
660;  Stetoart  y.  Walker,  14  Pa.  St.  293;  Meade  v.HulUdge,  11  Tex.  44;  Aa- 
Urns  V.  Cudd,  22  Id.  550;  Heame  v.  OarreU,  49  Id.  619.  The  employee  waa 
held  to  be  entitled  to  a  reasonable  sum  for  the  whole  term  if  he  oould  not 
obtain  other  employment,  in  MeDaniel  v.  Parks,  19  Ark.  671;  and  to  com- 
pensatory damages,  in  WiUiama  v.  Chicago  Coal  Co,,  60  HI.  149;  and  in  Bick 
y.  Yates,  6  Ind.  115,  the  rule  was  laid  down  that  he  oould  only  reoover  the 
value  of  his  services  to  the  time  of  the  dismissal  and  damages  for  the  breach. 
Under  this  rule,  the  sum  to  be  recovered  would  depend  entirely  upon  the  cir- 
cumstances of  the  case;  it  might  amount  to  the  whole  contract  price  if  the 
employee  was  unable  to  obtain  other  work:  Prichard  v.  Martin^  27  Miss.  305; 
Heame  v.  Oarrett,  49  Tex.  619,  the  court  saying  in  this  last  case  that  the 
contract  is  taken  as  a  means  for  asoertaining  the  loes  sustained,  rather  thaa 
M  a  fixed  measure  of  damages.  But  the  damages  are  not  to  exceed  the  amoont 
he  would  have  been  entitled  to  had  the  contract  been  fulfilled:  Mead  v.  Rut- 
ledge,  11  Tex.  44;  although  in  H\aU  v.  CoUntm,  Sprague,  215,  where  a  sei^ 
man  was  wrongfully  left  by  a  master  in  a  foreign  port,  the  measure  of  dam- 
ages was  said  to  be  indemnity  for  all  he  had  lost  or  suffered,  whether  more  or 
lees  than  the  wages  up  to  the  time  of  his  own  or  the  ship's  return  to  the  home 
port,  and  the  plaintiff,  in  that  case,  was  allowed  his  wages  during  the  time 
he  was  necessarily  absent,  his  expenses  in  obtaining  passage  home,  and  the 
value  of  his  clothes. 

If  the  employee's  recompense  is  not  a  fixed  sum,  but  depends  partly  or  eo- 
tirely  upon  the  results  or  proceeds  of  the  work,  the  measure  of  damages  is  tlie 
amount  he  would  have  received  had  the  contract  been  regularly  fulfilled.  A» 
where  an  overseer  was  employed  to  manage  a  crop  and  was  to  have  one  fourth 
of  the  proceeds,  he  is  entitled  to  that  portion  of  the  crop  to  be  estimated  not 
M  it  stood  when  he  was  dismissed,  but  when  it  was  fully  made:  Glamoey  y. 
Robertson,  2  Mill  (3.  C),  404;  so  a  master  of  a  ship  who  is  to  have  a  certain 
lay  on  the  proceeds,  and  also  an  additional  recompense  dependent  upon  the 
amount  of  the  cargo,  may  recover  his  share  of  the  earnings  both  before  and 
after  his  removal:  Dennis  v.  Maa^field,  10  Allen,  138;  and  where  the  plaintiff 
was  engaged  as  superintendent  of  the  defendant's  works,  with  a  power  to 
appoint  agents,  and  was  to  receive  a  fixed  salary  and  a  certain  commission 
"on  the  gross  amount  of  all  the  sales  made  for"  the  defendant,  and  was  im- 
properly discharged  before  the  end  of  his  term,  the  commissions  on  all  the 
sales  made  during  the  year  may  be  considered  by  the  jury  in  estimating  the 
damages,  though  the  action  was  brought  before  the  expiration  of  the  year? 
Blair  v.  Lc^/lin,  127  Mass.  518.  If  such  a  contract  contained  a  stipulation 
that  the  oontract  was  terminable  by  notice,  and  the  defendant  discharged 
plaintiff,  the  latter  is  entitled  to  compensation  in  proportion  to  the  amount 
he  was  to  have  received  for  the  whole  year,  both  his  oontingent  compensatioi> 
lor  the  commissions  and  his  salary:  Jenkins  v.  Long,  8  Md.  132.  So  a  srr- 
Taut  entitled  to  a  fixed  salary  and  certain  prerequisitee  was  allowed  both,  ii» 
Armstrong^  Pursuer,  9  Sees.  Oas.  1198,  1846.  Where  an  overseer  who  was  ur 
have  a  fifth  of  the  orop  brought  his  action  before  the  expizatton  of  the  term 
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for  his  unlawfal  discharge,  he  can  recover  the  value  of  the  Bervices  actually 
performed  and  the  damagea  snstained  by  reason  of  the  defendant's  breach  of 
contract:  ffcutaell  v.  NuU,  14  Tex.  260. 

A  contract  of  senrice  sometimes  contains  a  stipulation  that  either  party  may 
terminate  the  contract  by  notice.     In  Hartley  v.  Harmon^  11  Ad.  ft  EL  799, 
the  contract  contained  such  an  agreement,  and  it  was  held  to  mean  either 
warning  or  wages  for  that  period,  and  defendant  not  having  given  the  notice, 
was  compelled  to  pay  the  wages;  and  in  Hartley  v.  Harman,  3  Perry  ft  D. 
667,  the  damages  for  such  a  dismissal  was  said  to  be  a  month's  wages,  the  con- 
tract requiring  a  month's  notice.    And  an  employee  entitled  to  three  montlis* 
warning  or  three  months'  wages,  can  set  off  his  daim  for  three  months'  salary, 
In  an  action  by  his  employer  for  money  had  and  received:  East  Anglian  R,  R, 
Co.  V.  Lythgoe,  2  L.  M.  &  P.  221;  S.  C,  10  C.  B.  726.    In  French  v.  Brookes, 
6  Bing.  354;  S.  C,  4  Moo.  &  P.  11,  the  plaintiff  was  engaged  for  three  years  as 
superintendent  of  mines  in  South  America;  if  he  remained  there  that  long,  a 
sum  was  to  be  allowed  for  the  expense  of  the  return  of  his  family;  the  con- 
tract contained  a  provision  that  he  should  not  be  dismissed  without  twelve 
months'  notice  or  twelve  months'  salary  and  the  reasonable  expense  of  his 
return;  he  was  dismissed  without  notice  or  salary.    The  jury  gave  a  verdict 
for  a  year's  salary,  with  leave  to  the  plaintiff  to  move  to  increase  the  salary 
by  the  amount  of  the  expense  of  his  family's  return  and  his  salary  till  ths 
end  of  the  third  yesr,  but  the  court  held  he  was  not  entitled  to  increase  the 
damages  by  these  sums.    If  there  is  a  usage  of  trade  requiring  notice  before 
the  defendant  takes  away  work  from  the  plaintiff^  he  must  give  it,  or  he  will 
be  liable  to  the  plaintiff  for  amount  of  the  work:  Cunningham  v.  Fbnhlanquef 
6  Oar.  ft  P.  44.    In  that  case,  a  newspaper  proprietor  took  away  work  from  a 
printer  without  giving  the  four  weeks'  notice  required  by  the  usage  of  trade. 
And  a  domestic  servant,  entitled  by  usage  to  a  month's  notice,  can  recover 
wages  for  a  month,  if  dismissed  without  it:  RMnaon  v.  Hindman,  3  Esp.  235; 
if  sach  servant  should  sue  to  recover  damages  for  discharge  without  a  month's 
wages  or  a  month's  warning,  she  is  entitled  to  the  wages  accruing  up  to  tha 
time  of  her  discharge  and  to  a  calendar  month's  wages  in  addition,  but  not  to 
board  and  wages:  Gordon  v.  Potter,  1  Post,  ft  F.  644. 

It  is  the  duty,  in  all  eaaes,  of  a  psrty  discharged  before  the  termination  of 
hii  term  to  use  diligence  to  obtain  other  employment:  Goodman  v.  Pocock,  15 
Q.  B.  574;  Beckham  v.  Drake,  2  H.  L.  606;  Emmens  v.  Mderion,  13  C.  R  508| 
Utter  V.  Chapman,  38  Gal.  650;  WiUiame  v.  Chicago  Coai  Co,,  60  IlL  149| 
SUme  V.  Vimoni,  7  Mo.  App.  277;  Chamberlin  v.  Morgan,  68  Pa.  St.  168| 
GiUie  V.  Space,  63  Barb.  177.  The  servant,  in  such  a  case,  should  protect 
himself  as  far  as  possible  from  loss.  *'  It  is  incumbent,  in  every  case,  upon 
an  injured  party  to  do  whatever  he  can  to  lessen  the  injury:"  Chamberiin  v, 
Morgan,  68  Pa.  St.  168.  "  Idleness  Is  in  itself  a  breach  of  moral  obligation. 
But  if  he  [the  employee]  continue  idle,  for  the  purpose  of  charging  another, 
lie  superadds  a  fraud,  which  the  law  had  rather  punish  than  countenance:" 
Per  Gowen,  J.,  in  Shannon  v.  Comaiock,  21  Wend.  457.  "The  law  will  not 
permit  him  [the  employee]  to  so  conduct  himself  as  to  aggravate  the  damages. 
He  most  not  lie  idle  when  it  is  practicable  to  get  work  of  the  same  general 
character:"  Per  McAllister,  J.,  in  WiUiame  v.  Chicago  Coal  Co.,  60  111.  149. 
*'If  a  party  entitled  to  the  benefit  of  a  contract  can  protect  himself  from  a 
loBS  arising  from  a  breach,  at  a  trifling  expense,  or  with  reasonable  exertions, 
lis  fails  in  a  social  duty  if  he  omits  to  do  so,  regardless  of  the  increased  amount 
of  damages,  for  which  he  may  intend  to  hold  the  other  contracting  party 
Uable.  *  *  *  The  law  will  not  permit  him  to  throw  a  loas,  resulting  from 
a  damage  to  himself,  upon  another,  arising  from  causes  for  which  the  lattst 
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may  be  responsible,  wblob  the  party  sostainiiig  the  damage  might,  by  com- 
moa  pmdenoe,  have  preyented:"  Per  Westoa,  J.,  in  Miller  ▼.  Marma^t 
Church,  7  Oreenl.  51;  consequently,  where  an  actor,  who  was  discharged  in 
the  middle  of  his  term,  left  the  city  and  remained  absent  daring  the  period 
for  which  he  was  engaged,  spending  the  time  in  idling  and  enjoying  himself, 
he  was  not  entitled  to  recover  anything  but  the  wages  due  him  up  to  the  time 
of  his  departure:  PM  v.  Daly,  4  Daly,  411;  S.  C,  14  Abb.  Pr.  (N.  S.)  156. 
But  an  employee  is  only  bound  to  use  reasonable  diligence  in  obtaining  em- 
ployment in  business  of  the  same  or  a  similar  kind  as  that  mentioned  in  the 
contract:  LeeUherherry  v.  OdeU,  7  Fed.  iCep.  641.  He  is  not  obliged  to  seek 
employment  nor  perform  services  offered  him  of  a  different  nature:  Wo\f  v. 
Studebaker,  65  Fk.  St  459;  Coatigan  v.  Mohawk  dt  Iluieon  R.  R.  Co,,  2  Denio^ 
609. 

If  an  employee  has  succeeded  in  obtaining  other  employment^  during  the 
remainder  of  the  term,  the  amount  thus  earned  will  be  deducted  from  his 
claim  for  damages:  2  Oreenl.  on  Evidence,  13th  ed.,  sec  261  a;  Wood  on 
Master  and  Servant,  247;  Emmena  v.  Elderton,  13  C.  B.  508;  Puncheon  v. 
Haig*a  Trustees,  16  Diet  of  Deds.,  No.  13,990;  Walworth  v.  Pool,  4  Eng.  394| 
UUer  V.  Chapman,  38  Cal.  659;  WUliame  v.  Chicago  Coal  Co.,  60  IlL  149; 
OageUe  Printing  Co.  v.  Moras,  60  Ind.  153;  Sutherland  v.  Wyer,  67  Me.  64; 
C.  <Cr  P.  R.  R.  Co.  V.  Slack,  46  Md.  161;  WilUama  v.  Anderaon,  9  Minn.  50; 
Squire  v.  Wright,  1  Mo.  App.  172;  Huntington  v.  O.  <fr  L.  C.  R.  R.  Co.,  31 
How.  Pr.  416;  Heim  v.  Wolf,  1  E.  D.  Smith,  70;  Leatherberry  v.  Odell,  7 
Fed.  Rep.  641;  Hendrickaon  v.  Anderaon,  5  Jones'  L.  246;  King  v.  Stdren, 
44  Pa.  St.  99;  Kirk  v.  Ilartman,  63  Id.  97;  Jonea  v.  Jonea,  2  Swan,  605; 
CongregtUion  v.  Peres,  2  Coldw.  620;  Barker  v.  Knickerbocker  Hfe  Ina.  Co^, 
24  Wis.  630;  and  if  he  has  not  obtained  employment,  still  his  claim  is  sub- 
ject to  a  deduction  of  what  he  might  with  reasonable  diligence  have  earned 
during  the  time:  QaatetU  Printing  Co.  v.  Moraa,  60  Ind.  153;  WilUama  v. 
Chicago  Coal  Co.,  60  111.  149;  Congregation  v.  Peres,  2  Coldw.  620;  C.  A  P, 
R.  R.  Co.  V.  Slack,  45  Md.  161.  But  althou^  the  defendant  may  show  thai 
the  plaintiff  had  engaged  in  other  business  of  the  same  general  nature,  or 
that  it  had  been  offered  and  refused,  he  can  not  show  that  business  of  a  dif- 
ferent kind  to  be  carried  on  at  a  different  place  was  offered:  Coatigan  v.  MO' 
hawk  df  Hudson  R.  R.  Co.,  2  Denio,  609.  And  if  the  plaintiff  does  not  agree 
to  give  defendant  his  whole  time,  and  is  discharged  for  engaging  in  other 
business  during  the  remainder  of  his  time,  the  defendant  can  not  mitigate 
the  damages  simply  by  showing  what  sum  the  plaintiff  actually  earned  or 
might  have  earned  after  his  dismissal,  but  he  must  show  further,  that  plaint- 
iff could  not  have  earned  it  without  a  violation  of  his  duty  under  the  con- 
tract if  he  had  not  been  discharged:  Jaffiray  v.  King,  34  Md.  217.  The 
amotmt  earned  by  the  plaintiff  will  not  always  be  deducted.  Thus,  in  Sh^* 
field  V.  Page,  Sprague,  285,  a  mate,  wrongfully  discharged  at  Cslouttei 
came  to  New  York  before  the  mast  and  he  was  allowed  his  wages  and  ex- 
penses till  he  reached  Boston  without  deducting  what  he  earned  before  the 
mast.  Sprague,  J.,  said:  '*  I  shall  not  deduct  the  money  earned  by  the  libel- 
ant on  his  return.  It  is  true,  a  mariner  discharged  under  such  circumstaaoas 
Is  not  at  liberty  to  aggravate  the  damages  for  which  the  owners  are  liable, 
by  incurring  unnecessary  expense,  or  refusing  to  earn  wages  on  his  homewaid 
passage,  when  proper  opportunity  is  offered.  If  this  libelant  could  have  had 
the  situation  of  mate  in  a  vessel  home,  he  might  have  been  bound  to  aooqil 
it;  but  he  was  under  no  obligation  to  serve  as  a  common  sailor,  and  the  own- 
ers had  no  claim  to  a  deduction  by  reason  of  wages  so  earned.  Indeed,  he 
might  have  taken  a  cabin  passage  at  their  expense.    Allowing  him  wages  and 
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bis  expenses  up  to  the  time  of  his  reachizig  Boston,  will  not  be  more  than  an 
indemnity."  And  iaSiuart  t.  Btehardson,  Hame,  390,  where  the  fact  that 
the  employee  immediately  obtained  equally  lucrative  employment  was  urged 
in  mitigation  of  damages,  the  court  said:  "To  this  it  may  be  answered  that 
a  master  who,  without  a  good  canae,  refuses  to  receive  a  servant,  or  turns  him 
off  between  terms,  is  guilty  of  a  wrong,  and  one,  in  some  measure,  ot  a  per- 
sonal nature,  and  more  blamable  than  a  breach  of  an  ordinary  patrimonial 
bargain  about  goods  and  labor;  and  that  it  is  no  sufficient  reason  why  he 
should  not  suffer  for  such  a  wrong,  that  it  proves  accidentally,  to  have  been 
less  injurious  to  the  servant  than  it  might  have  been.  These  considerations 
seem  to  be  a  sufficient  answer  to  the  master's  plea,  when  it  is  pushed  the 
length  of  an  entire  exemption  from  damages  in  such  a  case.  The  servant,  on 
■Dch  occasions,  suffers  a  severe  disappointment,  undergoes  a  sort  of  indignity 
and  humiliation,  and  is  exposed  to  the  risk  of  a  loss  of  character;  and  it 
■eems  to  be  no  more  than  just,  that  for  these  injuries  some  allowanoe  should 
be  made  him;  and  that  something  should  even  be  added,  in  the  way  of  cen* 
sore  and  for  the  sake  of  example,  just  as  against  the  servant  in  the  opposite 
case,  as  in  a  matter  of  police  in  some  measure,  and  a  thing  of  such  frequent 
occurrence.  But  still,  in  the  main,  the  decree  is  for  a  sum  nomine  danmif 
and  not  mpcenam;  and  it  should  seem  that  it  ought,  therefore,  to  enter  into 
consideration  in  taxing  it»  what  the  servant  has  earned.  In  the  way  of  wages, 
for  the  term  elsewhere." 

As  a  general  rule  it  may  be  stated  that  the  burden  of  proving  that  the  em* 
ployee  could  have  obtained  or  did  obtain  other  employment  is  on  the  defend- 
ant: 2  OreenL  Ev.,  13th  ed.,  sec  261  a;  Wood  on  Master  and  Servant,  238| 
Antleif  V.  Jordan,  61  Ga.  482;  Horn  v.  Weatem  Land  AsaocicOion,  22  Minn. 
233;  Thomjmon  v.  Wood,  1  Hilt.  93;  Howard  v.  Daly^  61  N.  Y.  362;  OiUU  v. 
Space,  63  Barb.  177;  Leaiherherry  v.  Odell,  7  Fed.  Bep.  641;  King  v.  Stehen, 
44  Pa.  St.  99;  Kirk  v.  Hartman,  63  Id.  97;  Baker  v.  Knickerbocker  Life  Ins. 
Co,,  24  Wis.  630.  The  defendant  must  prove  that  plaintiff  could  have  ob- 
tsined  employment,  and  it'  will  not  be  presumed:  Hendriekson  v.  Anderson,  0 
Jones'  L.  246;  although  in  Beckham  v.  Drake,  2  H.  L.  Cas.  606,  it  was  said 
that  "the  law  considers  that  employment  in  any  ordinary  branch  of  business 
can  be  obtained  by  a  person  competent  for  the  place,  and  that  the  usual  rate 
of  wages  for  such  employment  can  be  proved."  And  in  Bae  v.  Milne,  16 
Diet,  of  "DecoB,  13,989,  where  plaintifi^  under  a  contract  for  a  year,  was  dis* 
ehaiged  after  the  second  week,  the  justices  presumed  that  the  plaintiff  either 
was  or  might  have  been  employed  during  the  remainder  of  the  term,  and 
therefore  modified  his  claim  one  half.  Also  in  the  case  of  Perry  v.  Simpson 
Waierproo/  Mfg,  Co.,  Zl  Conn.  520,  the  plaintiff  was  held  not  to  be  entitled 
to  the  whole  sum,  but  that  the  value  of  the  plaintiff's  time  to  himself  should 
be  taken  into  consideration.  The  case  of  Hunt  v.  Crane,  33  Miss.  669, 
adopted  a  different  rule  as  to  the  burden  of  proof,  and  cast  upon  the  plaintiff 
^e  necessity  of  showing  that  he  could  not  obtain  other  employment.  But  in 
that  case  the  court  cited  Prichard  v.  Martin,  27  Id.  306,  as  sustaining  the 
proposition,  whereas  that  case  only  went  to  the  extent  of  holding  that  it  was 
competent  for  the  defendant  to  show  plaintiff's  neglect  in  seeking  other  em- 
ployment, without  deciding  upon  whom  the  burden  of  proof  rested.  In 
Hearne  v.  OarreU,  49  Tex.  619,  the  court  seemed  to  be  of  opinion  that  an  em- 
ployee should  offer  evidence  that  he  could  not  obtain  other  employment.  The 
fact  that  an  employee  could  have  obtained  other  employment  by  reasonable 
diligence  can  not  be  pleaded  in  bar;  it  ia  at  best  but  in  mitigation  of  dam- 
ages: Armfidd  v.  Nash,  31  Miss.  361. 

An  employee  discharged  in  the  midst  of  a  term  may  bring  suit  immedi< 
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itely,  and  in  auoh  oms  may  reooTor  not  only  damages  for  the  broach  of  con- 
tract,  bat  such  aa  may  be  developed  themaelvea  up  to  the  time  of  the  trialt 
DofvU  V.  AyreSf  9  Ala.  292;  Martin  r.  SvenU,  11  Id.  375;  Oardon  y.  Brtwtier^ 
7  Wia.  855;  and  a  ram  equal  to  twelve  months'  wages  is  not  excessive:  SmUh 
V.  Thompson,  8  C.  B»  44.  He  can  recover  only  unliquidated  damages  for 
the  breach:  Wright  v.  Faikner,  1 AU  Sel.  Cas.  231.  And  he  is  not  entitled  to 
the  whole  salary  for  the  unexpired  term,  but  that  is  to  be  reduced  by  the  pos- 
sibility of  the  plaintiff  having  other  employment  during  the  period:  HfwUami 
V.  Otneral  Exch.  Bank,  14  L.  T.  (N.  S.)  863;  and  the  saving  of  his  time  and 
labor  by  his  not  having  to  earn  the  salary  are  to  be  set  off  against  the  loss 
•f  the  opportunity  of  eanung  it:  McKean  v.  Covfiey,  7  Id.  828w  If  the 
salary  is  payable  in  installments,  and  the  plaintiff  elects  to  regard  the  contrad 
as  continuing  and  sues  on  it,  he  can  only  recover  for  the  installmenta  that 
matured  at  the  time  suit  was  bron|^t:  ffamhUn  v.  Race^  78  HL  422. 

There  is  no  distinction  between  the  contract  of  a  ministw  and  his  con^grsgi^ 
tion,  and  any  other  civil  contract  for  personal  service:  Congregation  v.  Perea, 
-2  Coldw.  620.  And  a  professor  removed  by  the  trustees,  their  decision  being 
•affirmed  on  appeal  by  the  visitors  and  the  supreme  judicial  court,  may,  on 
ehowing  the  invalidity  of  the  decision  of  the  trustees  and  a  tender  of  par- 
lormance,  recover  his  salary  until  the  decree  passed  by  the  visitors  confirm- 
ing hii  removal:  Murdoch  v.  PhUUp§  Academy ,  12  Pick.  244.  An  empk^yer 
b  only  liable  for  damages  for  bresking  the  contract,  and  for  nothing  else. 
And  where  a  servant  who  was  to  receive  a  present  of  twenty  pounds  on  Lady- 
day,  if  he  remained  so  long,  was  discharged,  and  his  goods  were  removed  to  a 
barn,  whence  some  of  them  were  stolen,  the  Jury  have  a  ri^t  to  oomider  th« 
gift  in  asBoasing  damages,  but  not  the  value  of  the  gooda  atdan:  Ubt  v. 
CampbeU,  5  L.  T.  (N.  S.)  582. 


DUPBE  V.   RiOHABB. 

[11  BOBIHSOll.  i9S.] 
PB0T18T  SHOULD  SbOW  THAT  KOTAST  HAD  POSSBSSION  OV  NOTl^  Mid  that 

he  demanded  payment  of  it.  No  special  form  is  prescribed,  but  the  facts 
must  be  substantially  set  forth,  with  the  answer  of  the  person  from 
whom  the  demand  is  made. 
Whekb  Plaintiff  Failed  to  Makx  out  hib  Casb  against  an  accommoda- 
tion indorser,  having  had  a  fair  opportunity  to  do  so,  on  account  of  the 
insufficiency  of  the  protest,  the  court  will  not  give  judgment  as  in  case 
of  a  nonsuit,  on  the  supposition  that  the  notary,  not  having  been  called 
as  a  witness  before,  might  testify  to  something  to  help  out  his  protest^ 
but  will  give  judgment  for  the  defendants 

Appeal  from  the  district  court  of  St.  Landxy.    The  opimoii 
states  the  case. 

T.  H.  and  W.  B.  Lewis^  for  the  plaintiff. 

Xiinton,  for  the  appellant. 

By  Court,  Gablaio),  J.    This  is  an  action  against  the  defend- 
ant as  the  indorser  of  a  promissory  note  for  one  thousand  dol« 
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lars,  with  mterest,  diawn  hy  Desessarts,  Martel  &  Co.,  and 
payable  at  the  domioile  of  P.  J.  L.  Fontenot,  now  deceased, 
twelye  months  after  date.  It  is  alleged  that,  at  the  maturity 
of  the  note,  it  was  regularly  presented  for  payment  at  the  place 
mentioned  on  its  face,  and  protested  for  non-payment,  and  due 
notice  given  to  the  indorser.  The  answer  is  a  general  denial 
of  all  the  allegations  in  the  i)etition. 

The  CTidence  shows,  that  the  note  fell  due  on  the  seyenteenth 
to  twentieth  of  October,  1841.  On  the  last-named  day  the  no- 
tary, in  his  protest,  says,,  he  '*  was,  the  day  and  month  aforesaid, 
at  the  domicile  of  Philippe  Jean  Louis  Fontenot,  in  the  parish 
of  St.  Landiy,  and  the  subscribers  of  the  said  note  did  not 
come  to  pay  the  same;"  wherefore  he  protested  it,  etc.  The 
notary  certifies  that  he  gave  notice  of  the  protest  to  "  the  first 
indorser"  (who  is  the  defendant),  ''by  two  letters,  by  me 
written;  the  first  directed  to  Mr.  Eugene  Bichard,  Opelousas; 
the  second  letter  directed  to  Mr.  Eugene  Bichard,  Plaquemine, 
parish  of  St.  Landiy.  The  first  letter  directed  to  Mr.  Eugene 
Bichard,  Opelousas,  was  placed  by  me  in  the  letter-box  at  the 
post-office  in  Opelousas  town;  and  the  second,  directed  to  Mr. 
Eugene  Bichard,  Plaquemine,  St.  Landry,  was  sent  by  an  ex- 
press conveyance— all  done  this  twentieth  day  of  October, 
1841."  A  witness  for  the  plaintiff  says,  that  the  notary,  in 
October,  1841,  gave  him  a  letter  for  tiie  defendant.  On  the 
twenty-seventh  of  that  month  he  delivered  the  same  letter  to 
Dudise  Bichard,  to  be  delivered  to  defendant,  who  subsequently 
admitted  to  the  witness  that  he  had  received  the  letter,  and  that 
it  was  a  notice  of  protest.  The  holder  of  the  note  lived  about 
forlj  miles  from  the  defendant,  in  the  same  parish.  Duclise 
Bichard  testifies,  that  he  got  a  letter  for  defendant  from  the 
first  witness,  and  delivered  it  the  same  day.  He  never  got  but 
one  letter  from  the  first  witness  for  defendant.  He  does  not 
remember  the  date.  The  postmaster  at  Opelousas  says,  that  the 
notice,  directed  to  defendant  at  that  place,  was  stamped  by  him 
on  the  twenty-first  of  October,  1841.  He  has  given  defendant 
letters  and  papers  from  his  office  at  different  times.  Had  no 
orders  to  forward  his  letters.  Cook  says,  that  he  was  the  post- 
master at  Plaquemine  Bruslee.  That  post-office  is  about  three 
miles  from  the  residence  of  defendant,  and  the  office  at  Opelou- 
sas is  about  seventeen  miles  from  his  residence.  There  was  a 
judgment  for  the  plaiatiff,  and  the  defendant  has  appealed. 

We  are  of  opinion  that  the  judgment  is  erroneous,  and  must 
be  reversed.    It  does  not  appear  from  the  statement  of  the  no- 
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taiy,  that  he  ever  pzesented  the  note  for  payment  to  any  one,  or 
demanded  payment*  In  fact,  it  nowhere  appears,  that  he  had 
the  note  in  his  possession.  This  is  clearly  insufficient.  The 
law  requires,  that  it  shall  sufficiently  appear,  from  the  act  of 
protest,  that  the  notaiy  had  the  note  in  his  possession,  and  that 
he  demanded  payment  of  it  from  some  one.  No  special  form  is 
prescribed,  but  the  facts  must  be  substantially  set  forth,  with 
the  answer  of  the  person  of  whom  the  demand  is  made:  Warren 
Y.  Briscoe,  12  La.  472;  NoU  v.  Beard,  16  Id.  808;  Deyraud  ▼. 
Banks,  Id.  461.  The  counsel  for  the  plaintiff  has  urged  thai 
the  notary  could  not  make  a  demand,  as  Fontenot,  at  whoee 
domicile  the  note  was  payable,  was  dead,  and  no  one  was  there 
to  whom  the  note  could  be  presented.  The  statement  of  the 
notary  is  adverse  to  this  argument,  for  his  protest  proyes  thai 
Fontenot  was  alive. 

The  counsel  for  the  plaintiff  has  asked  us,  in  case  the  judg- 
ment should  be  erroneous,  to  do  no  more  than  give  a  judgment 
of  nonsuit.  The  demand  is  against  the  defendant,  as  an  aooom- 
modation  indorser.  The  plaintiff  has  had  a  fair  opportunity  to 
make  out  his  case,  and  has  failed.  We  do  not  feel  authorized, 
on  a  mere  supposition  that  the  notary  might  testify  to  some- 
thing to  help  out  his  protest,  to  subject  the  defendant  to  the 
expense  and  trouble  of  defending  another  suit. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  district 
court  be  annulled  and  reversed;  and  our  judgment  is  in  &vor  of 
the  defendant,  with  costs  in  both  courts. 


DsFnnnov  and  Objsot  or  PBOTBsr.^Abbott,  in  his  Uw  dictiooazy,  layBt 
"Protest,  in  legal  sfcriotness,  means  the  formal  declaration  drawn  np  and 
signed  by  the  notary,  that  he  presented  the  bill  for  acoeptanoe  or  for  pay* 
ment,  and  that  it  was  refused/'  And  Daniel  says:  "The  term  inclndea,  ia 
a  popular  sense,  all  the  steps  taken  to  ^x  the  liability  of  a  drawer  or  indorser 
upon  the  dishonor  of  commercial  paper  to  which  he  is  a  party.  More  aooa« 
rately  speaking,  it  is  the  solemn  declaration  on  the  part  of  the  holder  against 
any  loss  to  be  sustained  by  him  by  reason  of  the  non-acceptance,  or  even  bob* 
payment,  as  the  case  may  be,  of  the  bill  in  question;  and  a  calling  of  the  no- 
tary to  witness  that  due  steps  have  been  taken  to  prevent  it.  The  word 
*  protest'  signifies  to  testify  before;  and  the  testimony  before  the  notazy  thai 
proper  steps  were  taken  to  fix  the  drawer's  liability  is  the  substance,  and  the 
certificate  of  the  notary  the  formal  evidence  to  which  the  term  protest  is  le- 
gally applicable:"  Dan.  on  Neg.  Inst.,  sec.  929.  According  to  popular  usage 
of  commercial  men,  the  term  has  acquired  a  more  extensive  signification,  and 
includes  all  the  steps  necessary  to  charge  an  indorser:  MeFariand  v.  Pico,  8 
GaL  626;  Coddinffton  v.  Davis,  1  Comst.  186;  Townmnd  v.  Lorain  Brnti^  8 
Ohio  St.  345;  Spragtte  v.  Fletcher,  9  Am.  L.  Bee.  286. 

"The  requisition  of  a  protest  in  the  case  x>f  foreign  bills  was  in  order  t» 
aflbvd  authentio  and  satisfactory  evidence  of  due  dishonor  to  the  drawer,  who^ 
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from  hxa  midence  abroad,  would  experience  a  difiSculty  in  making  proper  in- 
^oixies  on  the  mibject,  and  be  oompelled  to  rely  on  the  representations  of  the 
holder.  'It  also,'  obsenres  a  distingaished  author  [Byles  on  Bills,  Share* 
vood's  ed.,  249,  395],  *  fnmishes  an  indorsee  with  the  best  evidence  to  charge 
an  antecedent  party  abroad;  for  foreign  courts  give  credit  to  the  acts  of  a  pub* 
lio  functionary  in  the  same  manner  as  a  protest  nnder  the  seal  of  a  foreign 
aotary  is  evidence  in  oar  courts  of  the  dishonor  of  a  bill  payable  abroad:"* 
Dan.  on  Neg.  Insl,  sec  927. 

What  Law  Govsbhs  Form  ahd  Nioiasrnr  ov  Pbotbst.— The  protest  of  a 
teetgn  bill  of  exchange  is  to  be  made  at  the  time,  in  the  manner,  and  by  the 
persons  prescribed  in  the  place  where  the  bill  is  payable:  BothachUd  v.  Ourriep 
1  Q.  B.  43;  Todd  v.  Neal,  49  AU.  266;  MeOUme  v.  lUeh,  4  B.  Mon.  599; 
Tiekner  v.  Roberts,  11  La.  14;  S.  C,  30  Am.  Dec  706;  EUU  v.  Commareiai 
Batik,  7  How.  (Siiss.)  294;  Bcmk  ofRochevter  v.  Oray,  2  Hill,  227;  Bowen  v. 
IferndL,  3  Kern.  290;  CoTier  v.  CThton  Bank,  7  Hnmph.  548;  Raymond  v. 
Bobayu,  11  Tex.  64;  Locke  v.  IluUng,  24  Id.  311.  Bat  the  necessity  of  making 
protest  and  the  droomstances  nnder  which  notice  may  be  required  or  dii- 
penaed  with  are  incidents  of  the  original  contract,  which  are  governed  by  tha 
law  of  the  place  where  the  bill  is  drawn:  Raymond  v.  Hcimu,  11  Tex.  54. 
''They  oonstitate  implied  conditions,  apon  which  the  liability  of  the  drawer 
is  to  attach,  according  to  the  le»  loH  eoniraeUu;  and  if  the  biU  is  negotiated, 
the  like  responsibility  attaches  upon  each  sacoessive  indorser,  according  to 
liie  law  of  the  place  of  his  indorsement;  for  each  indorser  is  treated  as  a  new 
drawer:"  Story's  Goal  L.,  sec  860. 

Bt  Whom  PBorm  should  bi  Maixb.— By  the  custom  of  merchants,  a  pro* 
teat  of  a  bill  of  exchange  is  made  by  a  notszy  public,  but  it  is  not  indispensabla 
that  it  should  be  made  by  a  notary;  in  many  cases  it  may  be  made  by  other 
fonotionaries:  Btarke  v.  McKay,  2  How.  66;  8.  C,  BigeloVs  Bills  and  Notes, 
SSS.  If  there  should  be  no  notary  at  the  place  where  the  bill  fell  due,  the 
holder  may  have  it  protested  by  any  respectable  inhabitant  in  the  presence  of 
two  witnesses:  Todd  v.  Neal,  49  AXk,  266;  Read  v.  Bcmk  tf  KenUieky,  1  Mon. 
§1;  Bank  qfKeHiMekyY.Puridey,ZT,  3.^011.238.  But  a  protest  by  a  Aicis- 
der  (an  officer  of  a  tribonal  of  commerce  in  France,  authorized  by  the  commer- 
cial code  of  that  country  to  make  protests)  will  not  be  received  in  evidence 
without  proof  of  the  code:  Ohanohie  v.  Ibwler,  3  Wend.  173.  A  notaiy  may 
be  incompetent,  from  the  relation  he  holds  towards  one  of  the  parties,  to 
make  a  protest,  and  in  such  a  case  hii  protest  would  not  charge  the  indorser. 
Tbns  where  the  holder  Ib  a  bank,  a  protest  by  a  notary  who  is  a  stockholder 
in  the  bank  is  not  competent  evidence  to  bind  the  indorser:  Herkimer  County 
Bank  v.  Cox,  21  Wend.  119;  Bank  v.  Porter,  2  Watts,  141.  In  this  last 
ease  the  court  said:  <*The  protest  of  a  notary  is  his  deposition  to  the  truth 
of  facts  contained  in  it;  and  his  position  in  the  cause  is  that  of  a  witness  da- 
poeing  under  the  sanction  of  an  official  oath  to  which  no  temporal  penalty  is 
amiflxed;  and  can  it  be  supposed  that  the  legislature  [which  had  passed  an 
act  allowing  notarial  protest  to  be  read  in  evidenoe]  intended  to  make  him 
eompetent,  when  he  would  not  be  heard  under  the  sanction  of  a  judicial 
oath,  for  the  violation  of  which  he  would  be  exposed  to  the  pains  and  penal* 
ties  of  perjury  ?  The  danger  to  be  apprehended  from  such  competency  would 
be  imminent,  as  the  defendant  being  seldom  able,  from  the  nature  and  cir- 
enmstances  of  the  case,  to  disprove  the  protest  but  by  the  notary  himself, 
would  have  no  other  resource  than  the  testimony  of  a  witness  not  only  inter- 
ested against  him,  but  substantially  a  party  to  the  cause.  Besides,  it  is  not 
Tsiy  desr,  in  each  dronmstances,  that  the  notary  could  be  compelled  to  teat 
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tify."  However,  in  the  ease  of  Bead  ▼.  Bamk  o/Kentueiff,  1  Hon.  91,  ifhan 
the  note  wu  protected  by  a  priviAe  person,  in  the  presence  of  witnesses,  it 
was  held  that  the  fact  that  the  person  protesting  was  a  stockholder  of  the 
bank  made  no  difference,  as  it  was  sufficient  if  the  witneewrs  were  disintw- 
ested.  The  fact  that  the  notary  by  whom  the  bill  was  protested  "  was  an 
officer  of  the  rebel  state  of  Alabama**  is  no  ground  of  objection:  Tiftee  ▼. 
Hives,  57  Ala.  17a 

Pbovest  of  Fobbion  Bills  of  Ezohaitox,  aitd  bow  Waitkd. — By  the 
enstom  of  merchants  in  England,  and  wherever  the  law  merchant  prerails  in 
the  United  States,  a  protest  is  only  necessary  in  the  case  of  foreign  biSs: 
Dan.  on  Neg.  Inst.,  sec.  926,  and  cases  cited.  But  a  protest  is  part  of  ths 
constitution  of  foreign  bills,  and  it  is  generally  necessary  that  they  shoold  be 
protested:  ScUolam$  ▼.  Staoely,  8  Dong.  298;  CammereUd  Bank  v.  Barkmiakt 
36  Mo.  563;  Fleming  v.  McClure,  2  Am.  Dec.  671;  CfuUum  v.  Oeuejf,  33  Id. 
30i.  And  if  such  a  bill  is  accepted,  and  afterwards  paid  for  honor,  the  holder 
is  still  bound  to  cause  it  to  be  protested  for  non-acceptance  and  non-payment: 
Lenox  v.  LevereU,  10  Mass.  1;  Vanderwall  ▼.  Tyrrell^  Moo.  &  M.  87.  Thers 
are  drcumstanoes  under  which  a  protest  is  not  necessary.  If  the  drawer 
had  no  effects  in  the  hands  of  the  drawee  at  the  time,  had  made  no  prep- 
aration to  meet  the  bill,  and  had  no  reasonable  grounds  to  suppose  it  would 
be  honored,  a  protest  is  unneoessaiy  to  change  him:  Legge  ▼.  Thorpej  8 
Camp.  310;  S.  C,  12  East,  171;  Harness  ▼.  Davies  ComUy  Savings  Asaodtk- 
iicn,  46  Mo.  357;  Ahom  ▼.  Bosworthy  1  B.  L  401.  So  ako  where  no  protest 
had  been  made,  but  after  the  bill  was  due  the  drawer  had  promised  to  pay  it^ 
a  protest  will  be  presumed,  as  the  drawer  should  have  objected  at  the  time 
that  there  was  no  protest,  his  subsequent  pronuse  admitting  his  liability  and 
everything  necessary  to  render  him  liable:  QiJbbon  v.  Chggtm,  2  Camp.  18& 
And  if  the  subsequent  promise  to  pay  was  coupled  with  a  letter  written  by 
the  drawer's  attorney,  offering  terms  for  the  payment,  it  is  a  waiver  of  the 
objection  of  protest^  even  though  the  attorney  swore  that  such  offer  was 
made  without  prejudice:  PaUerson  v.  Bechett  6  Moore,  319.  Such  a  subee- 
quent  promise  is  evidence  to  support  the  allegation  in  the  declaration  of  a 
due  presentment  for  payment,  and  of  protest:  Cfreenway  v.  HvndUy,  4  Camp. 
5^ 

Bills  Dsawn  in  Okx  Statb  on  Bbsidbnt  of  Another  are  foreign  biUs 
oi  exchange,  and  protest  is  necessary.    At  one  time  there  was  considerable 
doubt  as  to  the  light  in  which  such  biUs  were  to  be  viewed.    And  in  AfOlet 
T.  JIacUey,  5  Johns.  375,  it  was  decided  that  a  bill  drawn  in  New  York  on 
Charleston  or  on  any  place  in  the  United  States  was  an  inland  bUl  on  which 
protest  was  unnecessary.    But  this  decision  has  been  reversed  and  it  is  now 
settled  beyond  question  by  decisions  in  the  state  and  federal  courts  that  such 
a  bill  Lb  a  foreign  bill:  Buckner  v.  Fijiley,  2  Pet  586;  DtcHns  v.  Beat,  10  Id. 
572;  Bank  of  United  Stales  v.  Daniel,  12  Id.  32;  Donegan  v.  Wood,  49  Ala. 
942;  State  Bank  v.  Hayes,  3  lud.  400;  Bice  v.  Hogan,  8  Dana,  133;  FreemtmU 
Bank  v.  Perkins,  18  Me.  292;  Bank  v.  Stackpole,  41  Id.  301;  Phoenix  Bank 
▼.  Hussey,  12  Pick.  483;  Ocean  Nat.  Bank  v.  WiUiams,  102  Mass.  141;  A^ 
water  v.  StreHs,  1  Doug.  (Mich.)  455;  Miltenberger  v.  Spauldmg,  33  Mo.  421; 
Carter  v.  Burley,  9  N.  H.  558;  Orajlon  Bank  v.  Moore,  14  Id.  142;  Hailiday 
V.  Mclhugall,  20  Wend.  81;  Gontmercial  Bank  v.  Vamum,  46  N.  Y.  269;  a 
C,  3  Lans.  86;  Abam  v.  Bosioorth,  1  R.  I.  401;  Duncan  v.  Course,  1  Mill*b 
Const.  (S.  C.)  100;  Gardner  v.  Bank  of  Tennessee,  1  Swan,  420;  Brawn  v.  Ar- 
gusoTi,  4  Leigh,  37;  American  Express  Co.  v.  Dunlevy,  3  Am.  L.  Beg.  (N.  &) 
S06b    In  Ohio,  the  statute  relieves  the  holder  of  a  biU  of  exchange  drawn  by 
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4lio  inhabitent  of  one  steia  on  the  inhahitMit  of  aoothery  of  the  neeewity  of 
jgoterting  exoept  for  the  pmpoee  of  eUdming  statatocy  daouigei:  MeMurekeif 
▼.  BMnmm.  lOOhio.  497;  Oue  t.  H^gner,  Id.  18a 

PBOR8T  n  KOT  NioiBaABT  OH  Inlakd  Billb  ov  Bzoranob  bj  the  law 

«Mrohant  as  it  preyaili  in  England  and  the  Amrrifflan  statai:  Bofomgh  v.  Pet' 

^bu,  1  Salk.  131;  8.  C,  2  Ld.  Baym.  992;  WtiuUe  t.  Andrtm,  2  Bern,  h 

Aid.  696;  Boi/ey  t.  Doder,  6  How.  23;  Leigh  t.  X^A(/bo<,  11  Ala.  935} 

JTnott  ▼.  renaife,  42  Ala.  186;  Turner  v.  Greenwood^  4  Eng.  44;  MeCerd  ▼. 

'<^iri«»69IlL221;  Poamcl/ t.  PM^Jips,  55  Ga.  618;  Bank  qf  Umted  SUUee  r. 

Zeathert,  10  B.  Moo.  64;  Jotfn^  ▼•  BenneU,  7  Bush,  474;  (Ti/maii  ▼.  LewU, 

15  Me.  452;  Brennan  ▼.  i^iMy,  4  Daly»  253;  Uubbard  v.  ITVoy,  2  Ired.  L. 

134;  TJuUeher  t.  MUU,  14  Tex.  13.    By  statnte  in  England  and  moel  of  the 

Jkmerioan  etatee,  inland  bills  of  exchange  are  made  protestable.    The  etatnte 

^  3  and  4  Wm.  UL,  o.  17,  provided  for  the  protest  of  snch  biUs,  but  did  not 

lake  away  the  plaintiif 's  right  of  action  in  case  of  failore  of  snoh  protest, 

Imt  only  took  away  his  claim  for  interest  and  damages:  Harria  t.  Beneonf  2 

Btra.  910;  Bromgh  t.  ParHnge^  2  Ld.  Baym.  902;  S.  0.,  1  Salk.  131.    In  the 

United  States,  the  statotes  providing  for  protest  hare  reoeiTod  a  similar  con- 

«traotion,  and  a  protest  has  been  held  neoesniy,  only  when  the  plaintiff 

•onglit  to  recover  the  statatocy  damages:  Baileff  t.  Domer,  6  How.  23f 

WoMgerw.  TVjTpfr,  8 Id. 234;  Xe^T.^A^Toof,  11  Ala.935;  MMnyy.OU^ 

ham,  2  Bibb,  300. 

PBonsT  OF  "Pbomobokt  Kom  is  not  Nktmhart  by  the  law  merohant: 
PtaU  V.  Drake,  1  Doog.  296;  Bonar  t.  MUcheU,  19  L.  J.  Bxch.  302;  Tataig 
▼.  i7fy«m,6  Wheat.  146;  UnUm  Bank  v.  Hyde,  Id.  172;  Burke  v.  McKay,  2 
How.  66;  8.  C,  Bigelow's  Bills  and  Notes,  263;  Evane  v.  Qerdm,  8  Port  142; 
A/cJEfarloiMl T.  Pieo^  8 GaL  626;  Greeny.  Louthain,  4/9 lad.  129; 8mUh  r.  Bal- 
Man,  1  Morris,  87;  OUy  Bank  v.  CfuUer,  3  Pick.  414;  Smith  r,  Cfibbe,  2  Smed. 
St,  M.  479;  Bouiling  r.  Arthur,  34  Miss.  41;  ffiU  v.  Place,  7  Bobt.  389;  Parke 
▼.  Lowrie,  6  Watts  k  &  507;  Brown  ▼.  PkUade^hia  Bank,  6  Serg.  k  R.  484; 
Fayne  v.  Wmn,  2  Bay,  374;  Hanebrough  v.  Orag,  3  Gratt  356;  Folk  t.  Lee^ 
22  Albany  L.  J.  157;  i>tt»i»  v.  Adams,  35  Am.  Dec.  42;  SueeexBankr.  Bald- 
wn,  17  N.  J.  L.  487;  and  this  rale  prevails  although  the  different  parties  re- 
side in  different  states:  Ba^  ▼.  Church,  15  Conn.  15;  Smith  t.  LUOe,  10  N. 
H.  526;  Kirtland  v.  Wanger,  2  Duer,  278;  althongh  in  Bank  t.  Siackpole,  41 
Me.  302,  it  was  held  that  a  note  payable  in  another  state  might  be  regarded 
as  a  foreign  bill,  so  as  to  admit  the  protest  as  evidence.  In  some  of  the  states, 
promissory  notes  are  made  protestable  securities:  ConnoQy  y.  Goodwin,  5  GaL 
220;  Teme  v.  BandaU,  6  Id.  632;  Bowling  y.  Arthur,  34  Miss.  41 ;  Parke  v. 
ZfOwrie,  6  Watts  &  8.  507;  Parsons  on  Notes  and  Bills,  voL  1,  p.  635,  note  t| 
although  in  the  last  case  it  was  aaid  that  protest  was  not  neceesary.  But  in 
Head  V.  Bank  qf  Kentucky,  1  Mon.  91,  it  was  said  that  negotiable  notes  were 
placed  in  the  rank  of  foreign  biUs  of  exchange. 

Cheokb,  CxBTmoATis  OF  Deposit,  Bank  Bills. — ^A  protest  is  not  neces- 
aary  on  the  non-payment  of  a  check:  Grjffin  v.  Kemp,  46  Ind.  172;  Pollard  t. 
Hawen,  57  Id.  232;  Mutual  Nat.  Bank  t.  Botgi,  28  La.  Ann.  933;  /oiie«  t. 
J^etUger,  36  Wis.  149;  and  a  check  drawn  by  a  bank  in  Mobile  on  a  bank  in 
If ew  Orleans,  in  1862,  payable  in  currency,  is  not  an  instrument  payable  in 
money,  and  not  negotUbie,  and  protest  is  not  neceesary:  Bank  qf  Mobile  v. 
Mrawn,  42  Ala.  108.  But  by  statute  in  Maryland,  a  check  drawn  in  the 
fwnal  form  may  be  protested,  being  embraced  within  the  description  of  papei 
dienominated  inland  bills  of  exchange:  Moau  y.  FranJdin  Bank,  34  Md.  574^ 
A  certificate  of  deposit,  payable  to  order,  in  cuirenqy,  is  not  n 
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and  protest  for  non-payment  is  not  neoessary  to  charge  a  person  who  writea 
his  name  across  the  back  of  snch  an  instnxment:  Fbrd  t.  MUeheU,  15  Wis. 
IKM.  So  also  a  protest  is  not  neoessary  of  bank  bills  on  a  failnre  of  the  bank 
to  pay  them  on  demand:  Johnson  ▼.  Bank  o/Fulianf  29  Ga.  260. 

Pbotbst  should  Suftigiezitlt  Dbsiqnate  or  Identift  Bill  ob  Note  to 
which  it  refers.  It  is  sufficient  where  a  memorandnm  of  the  maker,  tba 
amonnt,  the  indorser,  and  the  date  of  the  protest  is  indorsed  on  it:  FuUcm  r, 
Maeeracken,  18  Md.  628;  and  mere  sosplusage  in  a  protest  does  not  vitiate  it: 
Seapera*  Bank  t.  WiUard,  24  111.  439.  Erasures  in  a  protest  do  not  per  m 
destroy  it;  they  are  of  more  or  lees  force,  according  to  the  time  when  nuule 
and  the  materiality  of  the  part  erased,  and  their  e£foct  is  a  matter  for  the  de- 
termination of  the  jury.  Hence  an  objection  to  a  protest,  becaose  of  erasores 
in  it,  without  informing  the  court  in  what  the  erasures  consisted,  or  how  they 
affected  the  appearance,  the  objection  being  taken  because  there  were  eras- 
ures, can  not  be  sustained:  Tyree  v.  Rivea,  67  Ala.  173.  And  if  the  copy  of  a 
bill  indorsed  on  the  protest  differed  in  one  or  more  words  from  that  declared 
on  and  produced  at  the  trial,  the  protest  should  notwithstanding  be  allowed 
to  go  before  the  jury,  that  the  plaintiff  may  show  by  other  testimony  the 
identity  of  the  oopy  with  the  original  adduced:  LeSffh  r,  Lighi/oot^  11  Ala. 
936.  Thus  if  a  protest  described  the  name  of  a  subsequent  indorser  as 
"Pyron,"  when  the  bill  sued  on  showed  his  name  was  "Byron,"  it  will 
charge  the  prior  indorser:  Moorman  y.  Bank  qf  Alabama,  3  Port  363.  So 
where  the  protest  contained  every  material  fact,  except  that  the  name  of  the 
acceptor  was  described  as  "Chas.  Byrne"  instead  of  "  And.  B.  Byrne,"  tiiis 
variance  was  held  not  to  be  fatal:  Denniatoun  v.  Stewart,  17  How.  606.  But 
a  protest  describing  a  bill  as  dated  the  twenty-sixth  of  January  is  not  admis- 
sible as  evidence  to  show  protest  of  a  bill  dated  the  twenty-eighth  of  Janu- 
aiy:  Bank  at  Decatur  v.  Hodges,  9  Ala.  631.  An  objection  to  the  form  of  a 
protest,  because  of  the  failure  of  the  notary  to  copy  the  note  on  the  back,  is 
not  well  taken,  when  it  appears  that  a  copy  was  prefixed  to  the  protest)  and 
reference  was  made  in  the  protest  itself  to  the  copy  so  prefixed:  Colnu  v.  Bank 
qf  Tenneaaee,  4  Baxter,  422. 

Day  whbv  PBorsfrr  should  bi  Made. — By  the  oommon  law  bills  of  ex- 
change were  entitled  to  days  of  grace.  But  this  has  been  a  matter  of  stata« 
tory  regulation  in  most  states,  and  the  law  of  the  place  where  the  bill  ia 
payable  determines  whether  days  of  grace  are  to  be  allowed;  and  if  by  thai 
law  the  drawee  is  not  entitled  to  days  of  grace,  protest  on  the  day  when  it  ia 
payable  is  valid:  Bowen  v.  Newell,  3  Kem.  290.  In  Butler  v.  Play,  1  Mod. 
27,  it  was  said  that  if  a  bill  be  denied  to  be  paid  it  must  be  protested  in  a 
reasonable  time,  and  that  was  within  a  fortnight,  and  the  debt  would  not  be 
lost  by  not  doing  it  on  the  day.  And  in  MiUer  v.  Hackley,  6  Johns.  376^ 
where  a  bill  was  protested  for  non-acceptance,  the  court  held  that  demand  of 
payment  and  protest  a  day  too  late  made  no  difference,  as  they  were  not 
essential  where  the  liability  of  the  party  for  non-acceptance  had  been  already 
fixed.  But  the  court  decided  in  Taesell  v.  Lewis,  1  Ld.  Baym.  743,  that  the 
protest  should  be  made  immediately.  And  it  is  now  settled  that  a  protest 
must  be  begun  at  least  on  the  day  when  payment  or  acceptance  ia  refuseds 
Byles  on  Bills  (Sharswood's  notes,  7tb  ed.),  262;  Dan.  Neg.  Inst.,  sec  939t 
Chitty  on  BiUs,  476.  A  protest  for  non-payment  can  not  be  made  before  the 
day  it  Is  payable:  Donegan  v.  Wood,  49  Ala.  242;  American  Express  Co,  r, 
Duadevy,  3  Am.  L.  £«g.  (N.  S.)  266;  even  though  the  drawee  abeoonda  befoie 
the  day  of  payment,  though  in  such  a  case  be  can  protest  it  for  better  secu- 
rity: Mendez  v.  Carreroon^  1  Ld.  Raym.  743.     Should  the  day  of  payment 
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faU  on  a  Sunday  or  a  dies  non  juridkua^  the  demand  for  payment  and  protest 
may  be  made  on  the  day  previona:  Dortrntu  v.  Burton^  6  Bias.  57;  Chamiber'' 
lain  T.  Maitland,  5  B.  Men.  448;  OffiU  v.  Stout,  4  J.  J.  Marsh.  333;  Colms  t. 
Bank  of  Tennessee,  4  Bazt.  422;  Whaleff  v.  Houston,  12  La.  Ann.  685.  In 
New  Jersey,  however,  a  note  due  on  the  thirtieth  of  May  (which  is  a  holiday 
in  the  state)  is  not  payable  till  the  following  day,  and  if  the  thirtieth  should 
happen  on  a  Sunday,  it  would  not  be  due  till  the  following  Tuesday,  as  the 
statute  provides  that  in  such  a  case  Monday  will  be  celebrated  as  the  holi- 
day: Hagerty  v.  Engh,  43  K.  J.  Law,  299. 

Place  where  Pbotest  is  to  be  Mads. — ^Protest  is  to  be  made  generally 
at  the  place  where  the  dishonor  occurs:  Dan.  Keg.  Inst.,  sec.  935;  Benj. 
Chalmers' Dig., art.  179.  luMUchdly.  ^arin(7,4Car.  &P.35;  S.C.,  10 Bam. 
A  Cress!  4,  it  was  held  that  it  might  be  made  at  the  place  where  the  drawee  re- 
flides  though  payable  elsewhere.  But  if  a  bill  of  exchange  is  directed  to  a 
payee  at  a  puticular  place,  and  is  accepted  by  him  without  explanation  or 
ooodition,  such  place  is  the  place  of  payment  though  the  drawee  reside  else- 
w^here,  and  a  protest  made  at  such  city  at  the  only  place  where  the  acceptor 
was  known  to  transact  business,  is  sufficient:  Cox  v.  Nat,  Bank,  19  Am.  L. 
Beg.,  N.  S.,  619;  S.  C,  100  U.  S.  704.  If  a  bill  is  drawn  on  a  person  in 
one  place,  and  is  payable  in  another,  then  it  has  been  held  that  the  holder 
baa  his  election  to  cause  the  bill  to  be  protested  for  non-payment,  either  at 
the  place  of  payment  or  at  the  place  where  the  drawee  resides.  Thus  where 
the  bill  was  drawn  on  a  person  at  Liverpool,  payable  in  London,  and  the  bill 
was  duly  presented  at  Liverpool  for  acceptance  and  protested,  a  protest  for 
non-payment  at  Liverpool  is  sufficient:  Mason  v.  .^Vanl^^ifi,  3  Johns.  202.  A 
•imilar  rule  was  laid  down  by  Chitty  on  Bills  (13th  Am.  ed.),  374. 

PsBSEBTMSRT  AND  DEMAND. — The  fact  of  presentment  need  not  appear  in 
the  protest  in  haee  verba,  but  the  statement  must  ez  vi  termini  import  that  when 
the  notary  made  the  demand  he  had  the  draft  with  him  ready  to  be  delivered 
np  in  case  of  payment:  Bankqf  Vergenmes  v.  Cameron,  7  Bu'b.  143;  Musson 
w.  Lake,  4  How.  262;  Dupr6  v.  Richard  (principal  case).  Where  the  notaiy 
■tatea  that  he  went  with  the  draft  to  the  bank  at  which  it  was  payable  and 
demanded  payment,  this  will  be  deemed  equivalent  to  saying  that  he  had  it 
^th  him:  Bank  of  Vergewnes  v.  Cameron,  supra;  NoU  v.  Beard,  16  La.  306. 
And  where  the  protest  states  that  he  went  to  the  acceptor's  place  of  business 
for  payment^  and  found  it  dosed,  it  will  be  inferred  that  he  had  the  draft 
with  him:  Ross  v.  BedeU,  6  Duer,  462.  But  if  the  protest  stated  that  the 
payment  was  demanded,  but  said  nothing  as  to'  presentment,  it  is  defective 
on  its  face:  Bmiih  v.  Gibbs,  2  Smed.  &  M.  479.  The  protest  should  show  to 
whom  the  bill  was  presented,  and  if  it  does  not,  it  will  not  bind  the  indorser; 
as  "for  aught  that  appears  it  may  have  been  presented  to  a  stranger.  The 
eertificate  should  show  presentment  to  the  maker,  or  its  legal  equivalent,  and 
tills  should  not  be  left  to  intendment  or  presumption:"  Ihichert  v.  Von  LUein-' 
ikal,  11  Wis.  56.  In  the  absence  of  the  drawer,  the  bill  may  be  presented  to 
his  clerk  or  boc^keeper,  and  a  protest  reciting  such  a  presentment  is  valid: 
Gardner  v.  Bank  of  Tennessee,  1  Swan,  420;  Sttwnhack  v.  Bank  of  Firytfua^ 
11  Gratt  26;  Bradley  v.  Northern  Bank  of  Alabama,  60  Ala.  252;  Whaley  v. 
Houston,  12  La.  Ann.  585.  And  in  Gardner  v.  Bank  of  Tennessee,  it  was  said 
that  in  such  a  case  it  was  not  necessary  to  state  in  the  body  of  the  protest 
that  the  drawees  were  absent,  as  that  would  be  presumed  in  favor  of  the  pro- 
test. The  presentment  must  of  course  be  at  the  place  where  the  bill  is 
payable.  The  protest  must  show  this;  and  if  it  merely  states  presentment 
without  stating  where,  it  is  insufficient:  Peoples  Bank  v.  Brooke^  31  Md.  7t 
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8.  C,  1  Am.  Bep.  11;  Brooks  v.  IJigby,  11  Hun,  235.  Where  it  atates  Uiat 
presentment  wbs  made  '*  at  the  office  of  C.  &  S. ,  the  aoceptoiv,"  this  language 
imports  that  it  was  at  their  place  of  business:  Burbank  y.  Beach,  15  Barb, 
326;  although  if  the  drawee  had  two  places  of  business,  a  statement  that  it 
was  presented  "at  the  place  of  business"  merely,  is  not  sufficient:  Brooks  t. 
Higby,  mpra.  If  the  certificate  of  protest  should  be  silent  as  to  the  hour  of 
presentment,  it  is  nevertheless  valid,  as  regularity  in  this  particular  will  b» 
presumed:  Caifuga  Co.  Bank  y.  UurU,  2  Hill,  635;  SkeUon  v.  DutUn,  92  III 
49;  Burbank  v.  Beach,  15  Barb.  326. 

The  protest  must  show  a  demand  for  payment  of  the  drawer,  and  at  the 
place  designated  in  the  bilL  And  a  demand  as  stated  in  the  protest  is  en- 
tirely insufficient,  where  it  is  not  made  on  the  maker  but  on  a  bank,  thon^^ 
the  note  is  not  payable  there:  Farmer^  and  MeehanM  Bank  v.  Allen,  18  Md. 
475.  It  must  show  from  whom  payment  was  demanded:  Nave  v.  Biehaardaon, 
86  Mo.  130;  and  a  statement  that  he  had  presented  the  note  at  the  office  of  the 
makers  and  demanded  payment,  without  stating  from  whom,  is  insufficient: 
Id.  If  there  was  no  one  at  the  offioe  of  the  drawer,  or  it  was  dosed,  a  oer- 
tiflcate  showing  this  fact,  and  that  the  notary  was  there  with  the  bill,  showe 
a  sufficient  demand:  Union  Bank  t.  Fowlkes,  2  Sneed,  555;  Berg  ▼.  Abbott^ 
83  Pa.  St.  177;  S.  C,  24  Am.  Bep.  158;  DeWoff  v.  Mwmy,  2  Sandf.  166. 
In  WetheraU  v.  Claggett,  28  Md.  465,  it  was  held  that  an  omission  to  state 
that  payment  had  been  demanded  and  proved  could  be  supplied  by  independ* 
ent  proof.  It  is  better  to  state  that  the  presentment  and  demand  were  made 
during  the  usual  hoars  of  buainess,  but  where  the  hour  is  not  stated,  it  wiU 
be  presumed  that  they  were  made  at  the  proper  time  of  day:  Dan.  Neg.  Inst.^ 
see.  951. 

Pbiskntmbnt  avd  Dbmand  bt  Notabt's  Clkbk,  Vauditt  or.— By  the 
law  merchant,  a  notary  can  not  delegate  his  authority;  he  must  make  the 
presentment  and  demand  himself,  and  if  these  duties  are  performed  by  his 
olerk  or  deputy,  the  protest  is  invalid:  Saerider  v.  Broum,  3  McLean,  481; 
Wallace  v.  OUfm,  35  Am.  Deo.  202;  EUu  v.  Commensal  Bank,  40  Id.  03; 
DoneganY.  IFood, 49 Ala. 242;  OW&ftf  v. ^(iafiis,  13 Gray, 597; 'Smi^  v.  OMt^ 
2  Smed.  &  M.  479;  CamUehael  v.  Bank  of  Pennaylvania,  4  How.  (Miss.)  567; 
EUie  ▼.  Commercial  Bank,  7  Id.  294;  Wamick  v.  Crane,  4  Denio,  460;  Onon- 
daga County  Bank  y.  Bates,  8  Hill,  53;  Sheldon  v.  Benham,  4  Id.  129;  Huni 
T.  Mai^,  8  Seld.  266;  OoMbry  v.  Doane,  51 N.  T.  84.  It  oan  not  be  done  by 
another,  even  though  such  other  be  a  notary,  as  notaries  are  public  officers,  and 
as  such,  can  not  act  as  partners:  Commercial  Bank  v.  Barkedale,  36  Mo.  663^ 
Hence,  where  the  protest  states  that  the  notary  caused  the  bill  to  be  presented^ 
it  is  insufficient:  Onondaga  County  Bank  v.  BcUee,  supra;  Wamick  v.  Crane, 
supra.  In  Louisiana,  however,  one  publicly  acting  as  deputy  for  another,  and 
whose  oath  of  office  has  been  administered  by  the  notary  himself,  is  qualified 
to  make  demand  and  perform  other  functions  of  a  notary:  Buckley  v.  Seymour, 
80  La.  Ann.  1341.  Usage,  also,  in  many  places,  sanctions  a  presentment  and 
demand  by  a  clerk,  and  in  such  cases  the  protest  is  valid:  Mumroe  v.  Woodrt^, 
17  Md.  159;  MUlenberger  v.  Spaulding,  33  Mo.  421 ;  ChenowUh  v.  Chamberim,  6 
B.  Mon.  60;  S.  C,  ante,  145.  In  Commercial  Bank  v.  Vamum,  8  Lena.  86,  it 
was  said,  that  evidence  of  a  custom  to  present  a  bill  by  a  derk  was  inadmissible, 
bat  that  decision  was  reversed  on  appeal:  49  N.  Y.  269,  where  it  was  held  that 
•nch  evidence  was  admissible.  But  such  usage  is  not  proved  by  evidenoe  ol 
the  general  usage  in  the  ease  of  bills,  unless  it  distinotly  appean  anoh  pcMliot 
tnelnded  foreign  btUs:  Oeean  NaUonal  Bank  v.  Williams^  102  MaMi  141.  la 
fiimk  qf  KeHtudy  v.  Cfareyf  6  B.  Mon.  626,  where  the  pioteit  mm  la  New 
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OrleaiiB,  «nd  the  notaiy  certified  under  hie  seal  that  the  bill  had  been  pn- 
■anted  lyy  hie  deputy,  it  wn»  held  the  protest  fnmiBhed  prima  /aete  evidence 
that  the  presentation  was  in  accordance  to  the  law  or  usage  of  New  Orleans. 
And  if  by  the  law  of  the  place  where  the  bill  is  payable,  a  presentation  and 
demand  may  be  made  by  a  clerk,  a  protest  on  snch  presentation  and  demand 
is  falid  and  sufficient:  McClane  v.  Fitch,  4  Id.  599;  Carter  v.  Union  Bank,  7 
Humph.  548;  Locke  v,  HuUng,  24  Tex.  311.  Mr.  Ghitty,  discussing  this  sub- 
ject, laid  it  down  as  a  rule,  that  a  demand  must  be  by  the  notary  himself^ 
and  could  not  be  made  by  his  clerk.  The  practice  of  notaries  in  Liverpool 
and  London  was  in  direct  opposition  to  this  doctrine,  and  a  correspondence 
between  the  notaries  and  Mr.  Chitty  took  place  on  this  subject.  This  corre- 
spondence and  its  effect  on  Mr.  Chitty's  opinion  may  be  seen  by  a  reference 
to  Chitty  on  Bills,  13th  Am.  ed.,  450-462. 

Whkthxb  Protest  fob  Non-agcettaxcx  and  XoN-PATiUQrT  ari  botb 
NxcBSftABT. — ^If  a  bill  is  protested  for  non-acceptance,  and  the  Indorser  ia 
notified,  he  will  not  be  discharged  by  a  neglect  to  protest  for  non-payment: 
Morgan  v.  TcwU»^  13  Am.  Dec.  300.  But  a  question  arises,  where  a  bill  has 
been  protested  for  non-payment  and  suit  has  been  brought,  whether  it  ia 
necessary  to  show  a  protest  for  non-acceptance.  There  is  a  conflict  of  the 
cases  on  this  point.  In  England,  and  some  of  the  United  States,  the  rule  is» 
that  a  protest  for  non-acceptance  must  be  proved:  Ooostrey  v.  Mead^  Bull. 
N.  P.  272;  Roger*  w.  StevenB,  2  T.  R.  713;  Oale  y.  WaUh,  5  Id.  239;  Orr  t. 
Maginnis,  7  East,  359;  Fleming  v.  McClure,  2  Am.  Dec.  671;  S.  C,  1  Brev. 
428;  Thompson  v.  Gumming,  2  Leigh,  321 ;  and  noting  for  non-acceptance  is  not 
sufficient,  without  protesting:  Rogers  y.  Stevens,  Orr  v.  Maginnia,  OooUrtf^ 
▼.  Mead,  all  aupra.  But  in  the  federal  courts  the  rule  is  different,  and  il 
has  been  there  held,  that  in  an  action  against  the  drawer  of  a  bill  protested  for 
non-payment,  it  is  unnecessary  to  show  a  protest  for  non-acceptance:  I^ichoUom 
▼.  PaUon,  2  Cranch.  G.  C.  164;  Clarke  v.  Russell,  3  Dall.  415;  Broum  ▼.  Barry^ 

5  Oanch,  365;  and  the  same  rule  prevails  in  Pennsylvania:  Read  v.  AdamSp 

6  Seng,  lb  R.  356,  following  the  cases  of  Clarke  v.  Russell  and  Brown  v.  Barry, 
Daniely  commenting  on  this,  says:  **The  English  rule  has  been  deemed  the 
most  conaiBtent  with  commercial  policy  by  the  highest  authorities,  and  Story 
and  Kent  adopt  it  as  the  true  one;  the  former  obeerving  that  the  decisions  of 
the  supreme  court,  if  they  would  now  be  held  law  by  that  court,  would  be 
■o  held  only  upon  the  local  law  of  Pennsylvania  (to  which  state  the  dedstona 
appertained),  as  to  biUs  drawn  or  payable  there." 

Nomro  and  Bztendikg  thi  Pbotsst. — "  Noting  means  a  minute  made 
by  a  notary  public  on  a  dishonored  bill  at  the  time  of  its  dishonor:*'  Ben- 
jamin's Chalmers'  Digest,  art.  175.  It  b  a  memorandum  of  the  principal  faofes^ 
and  ia  a  preliminary  step  to  the  protest.  Noting  should  be  done  on  the  day 
of  the  ref  naal:  Ooostrey  v.  Mead,  Bull  N.  P.  272;  BUlingsley  v.  State  Bank^ 
8  Ind.  375;  Commehial  Bank  v.  Barksdale,  36  Mo.  563;  and  in  ChrimbaU  v. 
Marshall,  8  Smed.  k  M.  359,  it  was  said  that  he  should  note  the  facts  as  he 
progresses,  or  within  a  reasonable  time  thereafter.  "  The  extension  of  the 
protest  ia  the  completion  of  the  instrument  of  protest  from  minutes  or 
'initial  protest,' as  they  are  called,  noted  down  on  the  day  of  dishonor:'* 
Daniel'tf  Neg.  Inst.,  sec.  940.  This  formal  drawing  up  of  the  protest  may  be 
done  at  any  time  afterwards:  Ooostrey  v.  Mead,  BulL  N.  P.  272;  Chaters  v. 
BeU,  4 &p.  48;  Oeralopuh  v.  Wider,  3  Eng.  L.  and  Eq.  515;  S.  C,  10 0.  B.  690^ 
BaOey  ▼.  Dorier,  6  How.  23;  BUlingdey  v.  State  Bank,  3  Ind.  375;  Oommer' 
ekU  Bamk  v.  BarkadaU,  36  Mo.  563.  An  act  requiring  a  notary  when  he  pro- 
any  note,  or  bill  of  exchange,  to  certify  on  oath  a  full  and  true  record 
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of  the  events,  does  not  render  it  necessary  that  the  record  and  oertifloatc 
should  he  made  at  the  time  of  the  protest.  But  if  the  facts  are  noted  at  the 
time,  he  may  certify  their  tmth  nnder  oath  at  any  time  afterwards:  CMm- 
haU  V.  Mar8haU,  3  Smed.  k  M.  359. 

Skai^  Necessitt  of.— The  forms  of  public  instruments  are  regulated  by  tha 
laws  of  the  place  where  they  are  made.  Hence  where  a  protest,  made  in  one 
atate,  wants  the  seal  prescribed  in  that  state,  it  will  not  he  received  in  evi- 
dence in  another  state:  Tickner  v.  IfcberCti,  11  La.  14;  8.  C,  30  Am.  Deo.  706; 
Bank  qf  Rochester  v.  Oray,  2  HiU,  227.  A  seal  is  necessary  to  a  protest  for  non- 
payment in  Pennsylvania:  MorrU  v.  Fortman^  1  Dall.  193;  S.  C,  1  Am.  Deo. 
235.  A  seal  is  sufficient  where  the  impression  is  made  upon  paper  only  and  not 
upon  wax:  ConnoUy  v.  Goodwin,  5  Cal.  220;  such  a  seal,  if  stamped  upon  paper 
of  sufficient  tenacity  to  retain  the  impression,  is  within  the  strictest  rules  of 
the  common  law:  Rom  v.  Bedell,  5  Duer,  462.  Notaries  are  authorized  to  pro- 
enre  their  own  seals;  and  a  statute  providing  that  the  seal  shall  be  engraved 
with  the  arms  of  the  state,  must  be  regarded  as  obsolete,  when  it  omits  to 
declare  what  are  the  arms  of  the  state:  Kvrksey  v.  Bate$^  7  Porter  (Ala.), 
•629.  The  official  signature  of  a  notary  is  all  that  is  required  to  make  a  pio> 
test  valid  in  Kentucky;  a  notarial  seal  there  is  not  nscicswuy;  Hf/ffakmr  v. 
NfOkimal  Bank,  12  Bush,  287. 
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Konoi  OF  PBonsT  to  ak  Indobseb  is  SumoisNT  if  sent  to  the  posl- 
office  at  which  he  receives  most  of  his  papers,  and  perhaps  is  suffloJint 
if  sent  to  either  of  two  offices  equally  distant  from  his  residenoeb 

Byama,  for  the  appellants. 
Edelen^  for  the  defendant. 

By  Court,  Morpht,  J.  This  suit  is  brought  against  IL  L. 
Briggs  as  the  second  indorser  of  a  note  for  one  thousand  tm 
huncbred  dollars,  drawn  by  Lewis  Bordelon  to  the  order  of,  and 
indorsed  by  D.  T.  Orr,  and  made  payable  twelve  months  after 
its  date,  at  the  office  of  discount  and  deposit  of  the  New  Or- 
leans Canal  and  Banking  Company,  at  Alexandria.  The  de- 
fendant pleaded  the  general  issue,  and  had  a  judgment  in  his 
&Tor,  from  which  the  plaintiffs  haye  appealed. 

The  record  shows  that  the  note  sued  on,  which  bears  date  the 
tenth  of  January,  1842,  was  duly  protested  on  the  thirteenth  of 
January,  1843,  after  presentment  and  demand  at  the  place  of 
payment  mentioned  in  the  body  of  the  instrument;  and  that,  on 
the  same  day,  the  notaiy  who  made  the  protest  notified  E.  L. 
Briggs  thereof,  by  depositing  a  notice  for  him  in  the  post-offioe 
at  Alexandria,  addressed  to  him  at  his  domicile  near  Mansura, 
parish  of  Avoyelles,  Louisiana.    It  is  shown,  that  there  are  two 
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po6^  ofBcM  in  the  pariah  of  AvoyelleSy  one  at  Mansnxa,  and 
one  at  Bordeau.  There  ie  some  variance  of  opinion  among  the 
inhieeam  as  to  which  of  these  offices  is  the  nearest  to  the  resi- 
dence of  Briggs;  but  the  difiference  of  distance  between  the  two, 
if  there  be  any,  is  but  slight;  and  in  this  case  altogether  imma- 
^lerial,  as  it  appears  that  he  receiyed  letters  and  papers  from 
V>th.  It  is  eyen  shown  that  he  received  most  of  his  letters  from 
Sie  Mansura  office  in  1843;  and  his  brother  testifies,  that  there 
is  more  travel  by  the  way  of  the  Mansura  office,  and  that  he 
would,  if  writing  to  E.  L.  Briggs,  address  him  at  Mansura,  as 
he  received  most  of  his  letters  at  that  office.  Under  this  evi- 
dence, we  are  at  a  loss  to  understand  how  the  indorser  could 
have  been  released  from  his  liability  below.  In  the  cases  of 
The  New  Orleans  and  OarroUon  BaUroad  Company  v.  Bobert,  9 
Bob.  (La.)  130;  in  Mead  v.  Carnal  eial.,6  Id.  78  [39  Am.  Dec. 
S52];  and  in  that  of  IbUain  et  al.  v.  Dupre  et  al.,  11  Id.  454, 
Qiis  court  held,  that  the  sufficiency  of  a  notice  to  an  indorser 
must  not  be  made  to  depend  on  a  slight  difiference  in  the  ad- 
measurement of  the  distance  of  two  post-offices  located  in  his 
neighborhood,  and  that  the  notice  is  good,  if  sent  to  the  office 
where  it  is  probable  he  will  receive  it  earliest.  In  the  present 
case,  a  notice  sent  to  either  office  would  perhaps  have  been  suf- 
ficient; but  that  sent  to  Mansura  is  certainly  good,  as  it  is 
shown  that  the  defendant  received  most  of  his  papers  there. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  district  court  be  reversed,  and  that  the  plaintiffs  recover  of 
the  defendant,  E.  L.  Briggs,  the  sum  of  one  thousand  five  hun- 
dred dollars,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum,  from  the  thirteenth  of  January,  1843,  until  paid,  with 
five  dollars  costs  of  protest,  and  the  costs  of  suit  in  both  courts. 


The  general  role  of  the  oommeroial  law  la,  that  where  there  are  Bereral 
offioes  through  which  an  indorser  reoeiyes  hie  letters  indiflPerently,  notice  mnat 
be  sent  to  the  one  nearest  hla  residence.  Bat  the  role  with  regard  to  no- 
tices  is  snbject  to  many  exceptions,  one  of  which  is  where  a  party  to  be  noti- 
fied IB  in  the  habit  of  receiving  his  letters  at  a  more  distant  office,  or  by  a 
more  cireaitoos  route,  and  that  fact  is  known.  The  great  object  of  the  law 
is  to  give  notice  in  as  speedy  and  convenient  a  manner  as  possible,  and  when 
there  is  a  reasonable  compliance  with  this  rule  it  is  sufficient:  BankqfLoni' 
dana  v.  Watson^  16  La.  38;  Union  Bank  of  Louisiana  v.  Brown  et  aL,  1  Robw 
107;  Meaui  v.  Carnal  et  al.,  6  Id.  73;  Mechanics'  and  Traders*  Bank  of  New 
(Means  y.  Jemison  et  aL,  Id.  90;  New  Orleans  and  CarroUon  BaUroad  Go. 
y.  Kerr  etal,,9  Id.  122;  New  Orleans  and  CarroUon  RaUroad  Co.  v.  £o6eff, 
Id.  130;  FoOo!^  et  al.  v.  Dupri  et  aL,  11  Id.  454;  Bell  v.  Lawson  et  al,  13 
Id.  162;  dtkent^  Bank  of  Louisiana  v.  Walker,  2  La.  Ann.  791;  Commercial 
Bank  qfNew  Orleans  y.  Bovth  etal.^7  Id.  128;  Bank  qf  Louisiana  y.  Tom> 
Am.  Dao.  Vox..  XIXQ— 15 


226  N.  0.  Savings  Bank  v.  Habpeb.     [LoaisisD% 

fMm,  JutL,  9  Id.  132;  ChrandOu^Co.  t.  Bame$,  12 Bob.  128;  Banko/UnUedt 
8UUe$  T.  Lane,  14  Am.  Dea  595;  Beid  v.  Payne,  8  Id.  311;  BankqfCulm^ 
Ua  ▼.  McOruder,  14  Id.  271;  ifead  ▼.  Carnal,  39  Id.  552;  BankqfUUooL  y. 
Bender,  34  Id.  281.  But  Bee  jPbard  ▼.  Johnaon^  36  Id.  421.  So  where  there 
are  two  offices,  one  four  and  the  other  six  miles  distant  from  the  indoner's 
residence,  the  nearer  one  across  a  wide  and  rapid  river,  and  the  more  distant 
one  not,  and  the  indorser  uniformly  reoeiyes  his  lettera  at  the  more  distant 
one,  notioe  directed  to  the  latter  is  good:  Bamk  cf  LoviaiaaMi  y.  Oari,  8  Ia. 
Ann.  272.  And  where  the  indorser  has  directed  his  letters  to  be  sent  to  a 
particular  office,  notioe  sent  to  that  office  is  sufficient,  though  not  the  nearest 
to  him:  Garmena  y.  Bank  qf  Lo/vMana,  1  Id.  369.  But  if  notioe  is  aent 
to  the  indorser  to  any  other  than  the  poet-office  nearest  his  residence,  it 
must  appear  that  he  is  in  the  habit  of  receiYing  his  letters  there:  New  Orleons 
Bamngs  Bank  y.  Harper  et  aL,  ExeeiUora  etc,,  12  Bob.  231;  S.  C,  poaC,  and 
cases  cited  tupra.  And  the  fact  that  the  indorser  had  a  box  at  the  mora 
distant  of  two  offioes,  and  reoeiYed  a  portion  of  his  mail  there,  is  not  anffl- 
oient,  and  notioe  directed  to  the  latter  wiU  be  bad:  Meekeude^  Bank  y.  Oomp' 
Urn,  3  Bob.  4;  NichoUon  y.  Mardere,  Id.  242. 

Whxbb  Noticb  is  Suit  to  an  indorser  through  the  offioe  at  which  he  «■«• 
ally  reoeiYcs  his  letters,  the  court  wiU  presume  that  to  be  the  nearest  oflioa 
of  the  indorser,  in  the  absence  of  proof  to  the  contrary;  Bamki^OolmMa  y. 
MeCfruder,  14  Am.  Dec  271. 

Whsri  a  Pabtt  Bbbidbs  at  Two  Placbs  Aurbitatelt,  and  goes  in" 
qnently  from  one  to  the  other,  notioe  directed  to  either  will  be  wnfRtimdi 
Exckange  Co.  y.  Boyce,  14  Am.  Dec  307;  CKet  y.  Ljfirand,  17  Id.  596. 

Mail  Seryiox  mxtst  not  bb  Si78PBN1>bd  from  sny  cause  where  notiaa  d 
protest  is  deposited  in  the  post-office.  If  it  is,  the  holder  of  oommeroial  paper 
must  use  all  other  practicable  means  of  bringing  notice  home  to  the  party  h* 
wishes  to  charge:  OUiaem$*  Bank  y.  Pugh,  19  Ia.  Ann.  43;  Lt^teyre  y.  JM- 
ertem  el  al.,  20  Id.  899;  Jamee^Oo.  r.Wade,2l  Id.  549. 


New  ObiiBakb  Satinos  Bank  v.  Habpbb  is  axs^ 

'  ExEOITTOBSy  ETO. 

ri2  BoannoH,  an.] 

NonoB  BT  Mail  of  Pbotbst  iob  Non-patmbnt  of  a  Bill  is  hwnffi<ihw» 
if  addressed  to  a  post-office  not  nearest  the  drawer's  realdenoei  wnliw  §k 
is  proYod  that  he  is  in  the  habit  of  receiYing  his  letters  there. 

Pbomibb  of  a  Bblbasbd  Drawer  to  Pat  a  Bill  is  bot  BnrDDia  nnlsM 
he  knew  of  his  release  from  payment  at  the  time  of  making  the  pnmisa. 

Drawbr  IB  NOT  Entttlbd  TO  NoTiGB  OF  NoN-PATMBMT  by  the  aoosptor 
where  the  acoeptanoe  was  merely  for  aooommodation. 

Afpbal  from  the  Concordia  probate  court.    The  opinion  state* 
the  caae. 

Show,  Durdapf  Stacy,  and  Sparrow,  for  the  appeUaati. 

F*  A  and  T,  P.  Ibrrar,  for  the  defendants* 
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By  Court,  Mobsht,  J.  This  action  is  brought  to  reooTer  of 
the  succession  of  B.  L.  Smith  the  amount  of  u  protested  bill 
of  exchange,  held  by  the  plaintifis,  for  two  thousand  two  hun- 
dred and  Beveniy-seyen  dollars  and  seventy-seyen  cents,  dated 
Natchez,  the  eleyenth  of  October,  1836,  drawn  by  the  deceased 
on  Brander,  McEenna  &  Wright,  and  by  them  accepted,  i>ay- 
able  fifteen  months  after  date,  in  favor  of  William  Harris,  and 
by  him  indorsed,  subject  to  a  deduction  of  six  hundred  doUarSp 
paid  by  the  acceptors  on  the  tenth  of  August,  1838.  There  was 
a  judgment  below  against  the  plaintifis  from  which  they  ap* 
pealed. 

The  bill  was  protested  in  New  Orleans  for  want  of  payment, 
on  the  thirteenth  of  Januaiy,  1888,  and  the  certificate  of  the 
notaiy  shows  that,  on  the  same  day,  he  deposited  notices  of* 
protest  to  the  drawer  and  indorser  in  the  post-office,  directed  to^ 
them  respectively  at  Natchez,  Mississippi.    The  notice  thus 
given  to  B.  L.  Smith  was  clearly  bad,  as  the  evidence  shows, 
that  at  the  time  of  the  protest,  in  1888,  he  resided  near  Choctaw 
bayou,  in  the  then  parish  of  Concordia;  that  there  were,  at  that 
period,  two  post-offices,  one  at  Bodney,  in  Mississippi,  and  one 
at  Harrisonburg,  in  Louisiana,  some  ten  or  twelve  miles  nearer 
to  the  residence  of  the  deceased  than  Natchez;  and  no  attempt  • 
has  been  made  to  show  that  he  was  in  the  habit  of  getting  hia» 
letters  and  papers  at  the  latter  office.     Some  declarations  of  the^ 
deceased  that  he  would  pay  the  bill,  were  relied  on  as  proving  a 
waiver  of  notice  on  his  part;  but  it  has  not  been  shown  that  hd 
was  aware  at  the  time  that  he  had  been  discharged  by  the  laches 
of  the  holder:  Harris  v.  JUnuU,  12  La.  466;  WiUiams  v.  Robin-* 
mm,  13  Id.  419;   Olenn   v.    ThisUe,  1  Bob.   672;    Story  on 
Bills,  sec.  873.    But  it  is  uiged,  on  the  part  of  the  appellants, 
that  the  drawer  of  this  bill  was  not  entitied  to  any  notice,  be- 
cause he  had  no  funds  in  the  hands  of  the  drawees,  Brander, 
McEenna  &  Wright,  whose  acceptance  was  purely  for  his  ao- 
oommodation.    Tins  position  presents  the  main  question  in  the 


The  testimony  of  Hamilton  Wright  and  H.  F.  McEenna,  two 
members  of  the  firm  who  accepted  the  bill,  and  who  have  since 
been  discharged  under  the  bankrupt  law  from  all  their  liabilities 
up  to  the  tenth  of  March,  1842,  has  been  taken  under  a  commis- 
sion. They  declare  that  their  firm  accepted  the  draft  sued  on 
for  the  accommodation  and  benefit  of  the  drawer.  Smith;  that 
they  received  nothing  from  him  to  pay  the  same,  and  that  he  had 
ao  funds  in  their  hands  at  the  date,  nor  at  the  maturity  of  the 
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*  jlnf t.  They  aaj,  that  they  do  not  know  for  what  puipoee  it  was 
ibawn,  but  know  that  it  was  made  for  Smith's  benefit,  and  thai 
ke  got  the  proceeds  of  it;  that  he  was  indebted  to  their  firm, 
and  that  his  succession  is  yet  indebted  to  their  firm,  or  their  as- 
signees, independent  of  this  draft;  that  Smith  repeatedly  ac- 
knowledged the  debt  as  his  own,  and  promised  to  pay.  They 
fhink  that  the  hist  time  he  promised  to  i>ay  said  draft  was  in 
1841.     On  the  other  hand,  the  executors  of  the  estate  ha^e 

ishown  that,  in  1836,  and  1837,  there  existed  between  the  accept- 

*  ors  and  the  deceased  those  transactions  and  dealings  which  ex- 
ist between  a  planter  and  his  commission  merchant;  that,  on  the 
fourteenth  of  April,  1886,  and  on  the  first  of  March,  1837,  they 
rendered  to  him  two  accounts  of  sales  of  cotton,  the  first  amount- 
ing to  nine  hundred  and  thirty  dollars  and  eighty-three  cents, 

^  and  the  other  to  one  thousand  one  hundred  and  thirty-nine  dol- 
^lors  and  twenty  cents,  and  that  about  that  time  they  shipped  to 
him  sundiy  articles  for  his  plantation.  Were  these  commercial 
dealings  between  the  drawer  and  the  drawees  in  proof  before  us 
on  a  question  of  want  of  notice,  or  the  mere  acceptance  of  this 
bill,  we  would  probably  hold,  under  the  principles  of  the  com- 
mercial law,  and  our  own  decisions,  thai  the  former  was  entitled 
to  notice  of  the  dishonor  of  the  bill,  although  in  point  of  fact 
he  had  no  funds  in  the  hands  of  the  latter,  because  he  might,  in 
good  faith,  haye  expected  that  his  factors  would  haye  accepted 
it:  Bloodgood  t.  Hawthorn,  9  La.  124;  WiUiams  v.  Brashear,  19 
Id.  370.  But  in  the  present  case,  the  evidence  shows  the  nature 
of  the  transaction  when  it  took  place.  The  acceptance  was  made 
for  the  sole  accommodation  of  the  drawer,  who,  at  that  time, 
impliedly  undertook  to  provide  funds  for  the  due  payment  of 
the  bill  at  its  maturity.  He  received  the  proceeds  of  it  when 
discounted,  and  always  acknowledged  the  debt  as  his  own.  It 
has  not  been  shown  that  the  commercial  dealings  spoken  of 
between  him  and  the  drawees  were  kept  up  to  the  time  of  the 
maturity  of  the  bill,  so  as  to  justify,  or  render  probable,  the 
expectation  that  they  might  possibly  have  funds  belonging  to 
him  to  any  amount.  He  has  not  shown  that  he  made  any  pro- 
vision to  meet  this  draft.  If,  previously  to  its  maturity,  he  had 
any  funds  in  the  hands  of  the  acceptors,  he  had  withdrawn  them, 
and  left  the  draft  unprovided  for;  having  made  with  such  accept- 
ors no  arrangement  or  agreement  which  gave  him  the  right  to 
expect  that  it  would  be  paid  by  them,  how  can  he  be  supposed  to 
have  suffered  any  loss  by  the  want  of  notice  ?  The  dealings  which 
are  shown  to  have  existed  between  him  and  the  acceptors,  in 
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1836  and  1837,  can  not  alter  the  character  of  the  original  trans- 
action, vhich  was  one  to  raise  money  for  the  drawer  on  the  credit 
of  the  acceptors.  Had  he  taken  up  the  bill,  he  would  have  paid 
a  debt  for  which  he  was  primarily  bound  as  regards  the  accept- 
ors, and  would  have  had  no  remedy  either  against  them  or  any- 
body else;  whereas,  had  they  paid  the  draft,  the  drawer  woidd 
have  been  liable  to  refund  the  money  to  them  without  any  pro- 
test or  notice.  He  can  not,  therefore,  be  said  to  have  been  en- 
titled to  notice,  unless  it  is  shown  that  he  has  sustained  soma 
special  loss  or  injury  from  the  want  of  it.  It  is  well  settled  that 
the  drawer  is  not  entitled  to  notice  of  non-payment  by  the  ac- 
ceptor, if  the  bill  has  been  accepted  merely  for  his  accommoda- 
tion: Bayl.  on  Bills,  302;  Story  on  Bills,  sees.  310-312. 

The  plea  of  prescription  was  set  up  in  this  court.  The  record 
shows  that  more  than  five  years  have  elapsed  between  the  ma- 
turity of  the  bill,  and  the  inception  of  the  present  suit.  We  are 
not  satisfied  that  the.  loose  declaration  of  Smith  that  he  would 
pay  the  bill,  made  out  of  the  presence  of  the  plaintiffs,  and  at  a 
time  which  is  not  positively  shown,  should  be  viewed  as  a  sufS- 
cient  acknowledgment  of  the  debt  to  interrupt  prescription. 
The  witness  speaks  with  no  certainty  as  to  the  date  of  such 
promises.  They  may  have  been  made  before  the  maturity  of  the 
draft,  and,  if  so,  did  not  interrupt  prescription:  Conway  y,  WiU- 
iams^  Administrator,  10  La.  669  [29  Am.  Dec.  466].  The  plaint- 
iffs have  asked,  that  this  cause  be  remanded  for  trial  upon  the 
plea  of  prescription  now  set  up  for  the  first  time.  This  they 
have  a  right  to  under  article  902  of  the  code  of  practice.  In 
complying  with  this  request,  we  have  thought  it  best  to  remand 
the  case  to  be  tried,  de  novo,  upon  its  merits  generally.  Thii 
will  afford  both  parties  an  opportunity  of  giving  additional  evi- 
dence, and  vnll  be  conducive  to  the  ends  of  justice. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  of  pro- 
bates be  reversed,  and  that  this  case  be  remanded,  to  be  proceeded 
in  according  to  law;  the  appellees  paying  the  costs  of  this  appeal. 

NonoB  OF  Protest  by  Mail:  See  New  Orleans  CancU  and  Banking  Co.  ▼. 
Brigg$,  ante,  224,  and  note. 

Drawer  i8  not  Entitled  to  Notice  when  the  acceptance  is  made  for  hii 
Acoominodation,  and  he  undertakes  but  fails  to  send  the  funds  to  pay  the  bills 
(HUetpie  v.  Cammack,  3  La.  Ann.  248.  But  if  the  acceptor  have  any  funds 
of  the  drawer,  he  is  entitled  to  notice:  Lacoste  v.  Harper,  Id.  385. 

PltOMXSB  TO  Pat  avter  Dishonor,  he  not  being  aware  of  his  dischargo^ 
does  not  bind  the  drawer:  Oglesbyy.  Stacy,  10  La.  Ann.  117;  IJarriaY.  AUmUi^ 
12  Id.  465;  WiUiams  v.  Rolnn9<m,  13  Id.  419;  Oknn  y.  Tkutle,  1  Bob.  572| 
Tkknor  y.  RdberU,  30  Am.  Dec.  706;  Fleming  y.  McCkare,  2  Id.  671.  Set 
also  United  State*  Bank  v.  Sovihard,  35  Id.  621. 
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SUOOESSION  OF  PaOEWOOD. 

[U  BoBimoii,  334.] 

Sinn  OF  Bakk  Stook  SaooKSD  on  Rial  Propkbtt  it  the  niM  m  tluil 
of  the  property  apon  which  it  forms  a  charge. 

Law  of  thi  Place  of  Rbsidxnok  Opsratbs  oik  Propebtt  aoqnixed  by  a 
matrimonial  community,  and  property  ao  acquired  in  T<onl«ana  beoomee 
community  property. 

PowxB  OF  EjoscnroK  Ain>  of  Coubts  Extxkbs  onlt  to  Pbofibtt  within 
their  own  state,  though  the  deceased  was  domiciled  In  another  state. 

Fbofibtt  in  a  Fobxion  Stats  must  be  administered  according  to  the  laws 
of  such  state. 

Upon  Changs  of  Domicils  fbom  a  Stats  w^iere  the  law  of  conunnnity 
property  prevails,  the  title  to  the  property  acquired  under  such  law  does 
not  Test  in  the  spouses,  each  for  an  undivided  half.  The  husband  retains 
control  over  it,  but  one  half  of  whatever  of  it  exists  at  the  wife's  death 
vests  in  her  heirs. 

OoMMiTNiTT  Pbopebtt,  What  IS. — Property  found  at  diisolutlon  of  marriage 
constitutes  the  body  of  acquests  and  gains. 

Ihjubt  to  Wifs  bt  Sals  of  Communitt  Pbopxbtt,  made  by  the  husband, 
must  be  shown  to  annul  the  sale.  Proof  that  the  sale  was  merely  simu- 
lated is  not  sufficient. 

WxFs'8  Intxbxst  in  Notes  Taken  in  Bzoeeanos  fob  Oommunttt  Pbopsbtt. 
Where  a  matrimonial  community  in  Louisiana  conveys  lands  and  takes 
notes  of  hand  in  payment,  and  removes  from  the  state,  and  the  wifs 
dies;  afterwards  upon  retrocession  of  the  property  it  vests  in  the  husband 
alone,  and  the  executor  of  her  will  can  not  be  made  to  account  in  Louin- 
ana  for  the  interest  of  the  heirs  of  the  wife,  in  the  notes. 

Husband  as  Bzeoutob  is  not  Acoountabls  fob  the  Pbocssds  of  com* 
munity  property  sold  before  the  death  of  the  wife,  where  after  the  sale 
the  spouses  remove  from  the  state,  unless  such  proceeds  are  not  oanied 
away. 

Samuel  Paokwood  and  his  wife  Alice  were  nuunied  in  Con- 
necticut, and  in  1804  remoyed  to  Louisiana,  and  there  acquired 
certain  property.  In  1836  they  eold  an  undivided  half  of  their 
plantation  to  their  son,  and  removed  to  New  York.  In  1840 
they  sold  the  other  half  to  Stewart  for  one  hundred  thousand 
dollars,  for  which  notes  and  mortgage  were  taken.  Afterwards, 
in  1840,  Mrs.  Packwood  died  in  New  York,  haying  appointed 
her  husband  executor,  and  he  qualified  as  such  in  New  Orleans 
in  1841 .  In  1843,  Stewart,  in  consideration  of  one  dollar  and  the 
notes  mentioned,  reconveyed  the  property  to  Samuel  Packwood. 
The  executor  prayed  for  the  approval  and  confirmation  of  the 
account  presented  by  him.  The  heirs  of  Mrs.  Packwood  opposed 
such  confirmation  upon  the  grounds  stated  in  the  opinion.  The 
court  sustained  the  heirs  and  the  executor  appealed. 

LockeU,  Micau,  and  A.  Hennen,  for  the  appellants. 
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WUde  and  Bo6el%iL8,  for  the  opponents. 

By  Court,  Bullabd,  J.  A  branch  of  this  cause  was  before  us  at 
the  last  term,  9  Bob.  (La.)438  [41  Am.  Dec.  341],  an^the  decision 
then  rendered,  was  confined  to  the  question  whether  a  fund  of 
about  fourteen  thousand  dollars,  which  hod  been  deposited  in 
the  Commercial  Bank,  was  to  be  considered  as  belonging  to  the 
tsommunify,  and  applicable  in  the  hands  of  the  executor  to  the 
payment  of  the  debts.  The  present  appeal  relates  to  another 
part  of  the  opposition  made  by  some  of  the  heirs,  to  the  account 
rendered  by  the  executor,  in  which  they  allege,  that  the  exec* 
utor  ought  to  account  for  one  undivided  half  of  a  plantation 
fuid  slaves  situated  in  the  parish  of  Plaquemine,  and  for  half 
the  revenues  of  it  during  the  years  1840,  1841, 1842,  and  1843. 
They  allege,  that  this  part  of  the  plantation,  not  appearing  on 
the  inventoiy,  was  ostensibly  sold,  in  the  year  1840,  to  David 
Stewart,  for  one  hundred  thousand  dollars,  on  a  credit  of  one, 
two,  three,  four,  five,  and  six  years;  but  they  allege  and  charge, 
that  the  sale  was  simulated,  and  that  the  said  Stewart  only  held 
the  property  for  Samuel  Packwood,  with  a  view  of  depriving 
these  opponents  of  their  legal  rights  to  said  property  and  its 
revenues;  and  they  further  allege,  that  Stewart  has  lately  retro- 
eeded  said  properly  to  Packwood,  and  that  said  retrocession 
ought  to  inure  to  the  benefit  of  the  community,  even  if  it  should 
be  decided  that  the  sale  was  real;  that,  at  all  events,  the  exec- 
utor is  bound  to  account  for  the  one  hundred  thousand  dollars, 
lor  which  the  properly  was  sold  to  Stewart. 

They  further  insist  in  their  opposition,  that  the  executor 
ought  to  have  charged  himself  with  ninety  thousand  dollars,  for 
which  one  half  of  the  plantation  and  slaves  were  sold  to  T.  J. 
Packwood,  which  sum,  or  a  greater  part  of  it,  the  executor  has 
received.  They  further  say,  that  the  executor  has  not  accounted 
for  five  hundred  and  five  shares  in  the  Union  Bank,  belonging 
to  the  community.  They  object  to  the  commissions  allowed  to 
McBride,  for  collecting  rents.  They  allege,  that  the  executor  has 
not  deposited  any  of  the  funds  which  he  has  received,  and  for 
which  he  is  accountable,  in  an  incorporated  bank,  paying  in- 
terest on  deposits,  but  has  applied  the  funds  to  his  own  use, 
«nd  is  therefore  bound  to  pay  twenty  per  cent,  damages.  These 
oppositions  were  sustained,  and  the  executor  appealed. 

It  is  proper  first  to  say,  that  the  court  did  not  err,  in  our 
opinion,  in  regarding  the  stock  in  the  Union  Bank,  secured  on 
teal  estate,  and  acquired  before  the  removal  of  Packwood  and 
liis  wife  from  Louisiana,  as  a  part  of  the  community,  one  half 
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of  which,  consequently,  belongs  to  the  estate  of  Alice  Pack- 
wood.  Although  perhaps  movable,  according  to  article  466  of 
the  civil  code,  yet  it  has  the  same  8itu8  with  the  immovable 
upon  which  it  forms  a  charge;  its  transfer  has  to  be  made  on 
the  books  of  the  bank  situated  here.  But  whether  it  be  con- 
sidered as  movable,  or  as  an  incorporeal  right,  immovable  on 
account  of  its  relating  to  real  estate,  nocordin^  to  article  4G2,  it 
belonged  to  the  community  here,  at  the  death  of  Alice  Pack- 
wood.  But  we  are  of  opinion,  that  the  commissions  paid  by  the 
executor,  to  the  person  who  was  employed  by  him  to  collect  the 
rents,  ought  to  have  been  allowed  to  him,  as  charged  in  his  ao- 
count. 

Having  disposed  of  the  two  last  grounds  of  opposition,  we 
come  to  consider  whether  the  sale  to  Stewart,  by  Packwood  and 
his  wife,  after  they  removed  from  Louisiana,  was  simulated,  and, 
as  alleged,  with  a  view  of  depriving  the  children  of  the  vendors, 
of  their  just  rights;  and  whether  such  parts  of  the  price  of  the 
other  half,  which  had  been  sold  to  Theodore  J.  Packwood  be- 
fore the  removal  of  his  parents  from  Louisiana,  received  after- 
wards by  Packwood  in  New  York,  must  be  regarded  as  a  com- 
munity fund  in  his  hands,  to  be  administered  hei'e,  and  for 
which  he  is  accountable,  as  a  part  of  the  estate  of  Alice  Pack- 
wood  in  this  state.  Nearly  the  whole  ground  traveled  over  in 
argument,  when  the  other  branch  of  the  case  was  before  us,  has 
been  again  explored;  but  notwithstanding  the  ability  and  learn- 
ing displayed  at  the  bar,  the  counsel  have  failed  to  convince  uSp 
that  we  were  in  error  in  adopting,  as  we  did  on  that  occasion, 
the  following  propositions,  as  well  founded  in  law:  1.  On  the 
removal  of  Packwood  with  his  wife,  to  reside  here,  in  1804,  the 
law  then  in  force  establishing  and  regulating  the  matrimonial 
community  of  gains,  operated  upon  the  property  acquired  dur- 
ing their  residence  here,  and  it  became  community  property. 
2.  On  their  change  of  domicile,  in  183G,  by  returning  to  reside 
in  a  state  where  a  different  law  prevails,  the  community  law  of 
Louisiana  ceased  to  operate  as  to  future  acquisitions  of  property, 
whatever  may  be  the  effect  of  such  removal  as  to*property  previ- 
ously acquired  during  their  residence  in  this  state.  3.  That  the 
executor  here  administers  only  on  the  property  in  Louisiana,  be- 
longing to  the  testatrix;  and  whatever  estate  Mrs.  Packwood  may 
have  left  in  New  York  is  to  descend,  and  to  be  administered, 
according  to  the  law  of  that  state.  4.  That  on  the  change  of 
domicile  in  1836,  the  title  to  the  property  already  acquired  here, 
did  not  vest  in  the  parties  each  for  one  undivided  half,  sepo- 
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latelj  from  the  ofher^  but  the  husband,  bo  long  as  the  marriage 
existed,  retained  his  power  oyer  it;  that  it  was  subject  to  his 
debts  contracted  after,  as  well  as  before  the  change  of  domicile, 
and  that  he  had  a  right  to  enjoy  the  fruits  of  the  property,  and 
to  sell  it  without  fraud,  and  that  no  distinct  separate  interest 
Tested  in  Mrs.  Packwood  before  the  dissolution  of  the  marriage 
by  her  death;  and  that,  at  that  period,  one  half  of  whatever 
property  still  existed,  which  had  been  acquired  during  the  resi- 
denoe  of  the  parties  in  this  state,  vested  in  her  heirs,  subject  to 
the  payment  of  one  half  of  the  debts  contracted  during  the  mar- 
riage. 

The  degree  of  interest  or  title,  which  the  wife  has  in  the 
property  acquired  during  the  existence  of  the  community  before 
its  dissolution,  has  been  much  discussed.  It  is  clear,  however^ 
that  she  has  a  kind  of  right  susceptible  of  being  defeated  by  a 
fraudulent  alienation  by  the  husband;  a  title  defeasible  by  her 
option  not  to  accept  the  communily,  and  become  liable  for  one 
half  of  its  charges.  By  the  customary  law  of  France,  when 
the  husband  was  guilty  of  a  crime  punishable  with  death  and 
confiscation,  the  half  of  the  property  to  which  the  wife  would  be 
entitled  on  the  dissolution  of  the  community,  was  not  confis- 
cated; on  the  other  hand,  when  the  wife  was  condemned,  her 
contingent  share  in  the  community  was  not  forfeited,  according 
to  the  better  opinion  of  the  jurists,  and  particularly  that  of 
IVAguesseau:  Merlin,  verbo  Oommunaute,  sec.  6. 

The  argument  of  the  counsel  for  the  appellees,  that  the  law 
of  community  of  the  place  where  the  acquests  have  been  made» 
is  equivalent  to  an  actual  written  marriage  settlement,  in  which  all 
the  provisions  of  the  law  of  that  country  were,  word  for  word» 
inserted,  and,  consequently,  that  the  act  of  the  parties  changing 
their  domicile  can  have  no  effect  on  the  rights  acquired  by  mar- 
riage contract,  proves  too  much  for  his  clients;  for  if  that  be 
the  case,  then  the  marriage  settlement  resulting  from  the  laws 
of  Connecticut,  the  matrimonial  domicile  of  the  parties  originally, 
would  continue  to  operate,  as  matter  of  contract,  notwithstand- 
ing their  first  change  of  domicile,  and  the  consequence  would 
be,  that  the  wife  would  only  have  her  dower  in  lands  acquired 
here  according  to  the  common  law.  A  change  of  domicile  does 
not  appear  to  us  to  imply  a  modification  of  matrimonial  conven- 
tions. On  the  contrary,  the  law  opetates  upon  all  persons  within 
the  state,  and  imparts  to  property  acquired  by  man  and  wife, 
while  under  the  operation  of  those  laws,  the  character  of  com- 
munity property,  according  ^o  tl^  definition  of  the  codes;  and 
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the  -wile  acquires  in  it  that  species  of  interest  or  title  of  which 
we  haye  spoken;  when  they  cease  to  reside  here,  the  Liw  ceases 
to  operate  as  to  their  future  acquisitions,  although  a  change  of 
domicile  does  not  inyolye  a  loss  of  the  inchoate  rights  of  the  wife 
in  the  property  acquired,  nor  does  it,  in  our  opinion,  operate  to 
Test  in  the  wife  irreyocablj  her  share  of  the  acquests,  separatelj 
from  the  husband.  It  is  the  property  found  at  the  dissolution 
of  the  marriage,  which  constitutes  the  body  of  acquests  and 
gains. 

We  haye  said,  that  the  executor,  acting  under  the  authority 
of  the  court  of  probates,  though  named  as  such  in  a  will  written 
in  New  York,  administers  only  on  the  estate  of  Alice  Packwood, 
situated  in  Louisiana.  What  estate  she  may  haye  left  elsewhere, 
and  what  effect  the  same  will  may  haye  as  to  her  property  sitn- 
Ated  elsewhere,  it  does  not  concern  us  to  inquire.  The  principal 
question  with  us  is,*  what  constituted  the  estate  of  Alice  Pack- 
wood  in  Louisiana,  at  the  time  of  her  decease?  Our  own  laws 
are  to  determine  what  constitutes  her  succession  here,  and  that 
alone  is  to  be  administered  by  her  executor.  Her  succession 
may  be,  as  has  been  contended,  an  entire  thing;  but  that  is  not 
iDconsistent  with  the  principle,  that  different  parts  of  it,  situated 
in  different  states,  may  be  administered  separately;  and  nothing 
can  be  more  manifest  than  that  Packwood,  acting  here  as  execu- 
tor, can  not  be  compelled  to  account  for  anything  which  the  heirs 
of  his  wife  may  allege  formed  a  part  of  the  estate  not  situated 
here. 

This  brings  us  to  the  principal  inquiry  in  the  present  case,  to 
wit,  whether  the  sale  to  Stewart  of  an  undiyided  half  of  the 
plantation  and  slayes  in  the  parish  of  Plaquemine,  was  simu- 
lated, and  made  with  a  yiew  of  depriying  the  children  of  their 
legal  rights,  or,  in  other  words,  fraudulent  One  half  of  the 
plantation  had  been  preyiously  sold  to  their  son,  T.  J.  Pack- 
wood,  and  there  is  no  dispute  about  the  title  to  that  part 
When  the  parties  moyed  to  New  York,  in  1836,  they  still  owned 
the  other  half.  In  1840,  Packwood  sold  that  half  to  Dayid 
Stewart,  for  one  hundred  thousand  dollars,  payable  in  six  equal 
annual  installments,  for  which  notes  were  giyen  secured  by 
mortgage,  to  bear  interest  at  seyen  per  cent,  if  not  punctually 
paid.  This  deed  was  signed  by  Alice  Packwood,  as  well  as  her 
faiisband,  at  New  York;  and  was  duly  recorded  in  the  parish  of 
Plaquemine,  where  the  property  is  situated.  Theodore  J.  Pack- 
wood,  one  of  the  heirs,  afterwards  brought  a  suit  against 
Stewart  for  a  partition  of  the  property.     Li  1843,  Stewart  re* 
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€OiiTejed  tihe  property  to  Packwood,  and  the  notes  were  can* 
€eled.  It  farther  appears,  that  in  1834,  Packwood  had  sued 
Stewart  for  a  part  of  the  price  by  attachment,  and  that  Theodore 
J.  Packwood  was  garnished,  and  paid  oyer,  after  judgment,  up- 
wards of  nine  thousand  dollars  to  the  plaintiffs'  attorney. 

This  part  of  the  case,  which  relates  to  the  fraudulent  char- 
acter of  the  sale  to  Stewart,  if  it  has  any  legal  foundation,  is 
founded  on  article  2,373  of  the  civil  code,  which  provides,  that 
"  if  it  should  be  proved  that  the  husband  has  sold  the  common 
estate,  or  otherwise  disposed  of  the  same  by  fraud,  to  injure  his 
wife,  she  may  have  her  action  against  the  heirs  of  her  husband, 
in  support  of  her  claim  in  one  half  of  the  estate,  on  her  satis- 
factorily proving  the  fraud."  The  Spanish  law  puts  the  action 
in  such  a  case,  upon  the  same  footing  with  the  revocatory  action 
generally  to  annul  fraudulent  contracts;  and  the  sale  or  other 
disposition  of  property  made  by  the  hiisband,  must  be  shown 
to  be  made  **  dolose  tU  uxor  privehir  sua  parte;**  or,  as  our  code 
expresses  it,  ''by  fraud  to  injure  his  wife :*'  Gk)mes  ad  Leges 
Tanri,  Nos.  72  and  74. 

Although  the  code  speaks  of  such  an  action  being  given 
against  the  heirs  of  the  husband,  as  if  it  did  not  contemplate  an 
action  against  him  personally  by  the  heirs  of  the  wife,  yet  con- 
ceding, what  is  by  no  means  clear,  that  such  an  action  can  be 
maintained  during  the  life-time  of  the  husband,  by  his  own 
children,  as  heirs  of  his  wife,  let  us  inquire  what  are  the  proofs 
offered  in  the  case  before  us. 

The  case  does  not  certainly  present  the  usual  indicia  of  fraud. 
The  wife,  with  whom  the  appellant  appears  to  have  lived  har- 
moniously, joined  in  the  act  and  signed  the  deed.  The  pre- 
sumptive heirs  of  both  parties  were  the  same  persons — ^the  issue 
of  their  marriage.  They  had  lived  together  nearly  forty  years. 
One  of  the  children  regarded  the  sale  as  bonafide,  and  not  wish- 
ing to  hold  the  plantation  in  partnership  with  Stewart,  sued  for 
a  partition.  Packwood  retained  a  mortgage  on  the  property, 
and  sued  for  a  part  of  the  price,  recovered  a  judgment,  and  was 
paid  by  his  son,-  as  a  garnishee,  the  amount  claimed.  It  is 
difficult  to  discover  in  this  an  intention  on  the  part  of  Pack- 
wood  to  defraud  his  wife,  who  joined  him  in  the  sale.  The 
children  who  make  this  allegation  had,  at  that  time,  no  interest 
and  no  right,  which  could  be  affected  by  the  transaction.  It 
was  only  at  the  death  of  Alice  Packwood  that  they  acquired  anj 
right.     Suppose  the  retrocession  had  never  taken  place,  anr 
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they  had  sued  for  the  property  itself,  as  in  the  ordinary  reyoca- 
tory  action,  could  not  Stewart  have  opposed  to  them  the  act  of 
Alice  Packwood  herself,  whose  heirs  they  are,  and  whose  con- 
tracts they  are  bound  to  warrant?  It  is  not  enough  that  the 
sale  to  Stewart  was  merely  simulated;  it  must  be  shown  to  have 
been  made  to  injure  the  wife,  and  to  deprive  her  of  the  share  in 
the  common  property,  to  which  she  would  have  been  otherwise 
entitled;  nor  is  it  enough,  that  the  contract  was  made  with  the 
full  consent  of  Mrs.  Packwood,  with  a  view  to  favor,  ultimately^ 
a  part  of  the  children  to  the  prejudice  of  others;  if  that  should 
be  supposed  to  be  the  motive  of  the  parties,  the  children  have 
no  right  to  complain  of  that  as  a  fraud.  Upon  the  retrocession 
of  the  property,  the  title  vested  in  Packwood  alone.  If  Mrs. 
Packwood  had  any  interest  in  the  notes  which  were  restored  to 
Stewart,  as  the  consideration  for  which  the  sale  was  canceled,  it 
is  not  here  that  the  appellant  is  to  account  for  it;  inasmuch  as 
both  parties  lived  in  New  York  at  the  time,  and  the  fund  does 
not  belong  to  the  community  in  this  state.  The  retrocession  to 
Packwood  took  place  in  July,  1843,  several  years  after  the  death 
of  his  wife,  and  when  they  had  been  both  domiciled  in  New 
York  for  many  years. 

It  is  further  contended,  that  Packwood  is  bound  to  account 
here,  to  his  children,  for  the  sum  of  ninety  thousand  dollars^ 
the  price  for  which  he  sold  the  other  half  of  the  plantation  to 
his  son  during  the  existence  of  the  community.  It  is  quite  ob- 
vious, according  to  the  principles  already  set  fbrth  in  this  and 
in  the  other  branch  of  the  case,  that  the  price  of  that  part  of  the 
property  did  not  exist  here  at  the  death  of  Alice  Packwood,  and 
does  not  form  a  part  of  the  community  to  be  settled  here:  and 
that  the  appellant  is  no  more  accountable  for  that  transaction , 
during  the  life-time  of  his  wife,  than  for  the  price  of  any  other 
property  which  he  may  have  sold  before  the  dissolution  of  the 
community.  The  counsel  for  the  appellees  speak  of  the  wiU  of 
Mrs.  Packwood  as  a  disinherison  of  her  children  in  disguise,  as 
if  dictated  or  suggested  by  her  husband  for  his  benefit.  Of  this 
we  have  no  information;  but  it  should  not  be  forgotten,  that 
real  estate  situated  here  to  a  large  amount,  appears  in  the  inven- 
tory, as  belonging  to  the  community,  which  Packwood  had  a 
right  to  sell  at  any  moment  before  the  death  of  his  wife,  but 
which  remains,  and  one  half  is  admitted  to  belong  to  his  chil- 
dren in  the  right  of  their  mother,  of  the  value  of  more  than  fifty 
thousand  dollars.    The  share  of  the  wife  in  that  property  wm 
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-not  dispoBed  of  by  her  will;  and,  in  fact,  the  will  left  whateTer 
property  the  teetatrix  may  haye  posseBsed  at  her  death,  in  this 
«tate,  to  descend  as  if  she  had  died  intestate. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
•csonrt  of  probates  be  reversed;  and  it  is  further  ordered,  that 
the  opposition,  so  far  as  it  relates  to  the  Union  Bank  stock,  be 
sustained,  and  that  in  all  other  respects  it  be  oyermled  and  re- 
jected: and  that  the  account  rendered  by  the  executor,  being 
thus  amended,  be  approved  and  homologated;  that  the  oppo- 
nents pay  the  costs  of  the  appeal,  and  that  all  other  costs  be 
paid  by  the  community. 

Application  for  a  rehearing: 

BuLLABD,  J.  Two  principal  questions  have  been  discussed  bj 
the  learned  counsel  for  the  appellees,  in  their  petition  for  a  re- 
hearing. 1.  What  is  the  legal  effect  of  the  canceling  of  the 
sale,  from  Samuel  Packwood  to  David  Stewart,  on  the  restitu- 
tion of  the  notes  given  for  the  price  of  the  undivided  half  of  the 
plantation  and  slaves,  in  the  parish  of  Plaquemine?  2.  What 
was  the  legal  effect  of  the  removal  of  Packwood  and  wife  from 
liouisiana,  with  regard  to  the  property  acquired  during  their 
vesidence  here?  These  questions,  and  the  opinion  of  the  court 
on  them,  have  been  discussed  so  earnestly,  that  they  merit  some 
further  notice  from  us. 

1.  It  is  contended,  that  on  the  canceling  of  the  sale  to 
Stewart  by  Packwood,  the  property  reverted  back  to  Packwood 
in  the  same  manner  as  if  it  never  had  been  sold.  But  it  must 
not  be  forgotten  that,  at  that  time,  Mrs.  Packwood  had  been 
dead  several  years;  that  Packwood  no  longer  represented  the 
community,  much  less  the  heirs  of  his  wife,  and  could  not  with- 
out their  consent  reinvest  in  them  a  title  to  one  half  of  the  prop- 
erty, which  they  assert  belonged  to  Mrs.  Packwood  before  her 
death.  Hence  they  have  never  pretended  that  one  half  of  the 
plantation  belongs  to  the  heirs,  in  virtue  of  the  canceling  of 
the  sale  by  Packwood  alone.  It  has  never  been  put  on  any  in- 
ventory of  the  estate,  nor  required  to  be  so.  The  heirs  have 
contented  themselves  with  claiming  one  half  of  the  amount  of 
{he  notes  originally  given  by  Stewart,  and  which  were  returned 
to  him  on  the  canceling  of  the  sale.  Now,  admitting  for  the 
take  of  this  argument,  that  one  half  of  those  notes  belonged  to 
lira.  Packwood  as  her  separate  property,  and  that  Packwood, 
by  making  use  of  them  for  his  own  benefit,  became  accountable 
to  her  representatives,  yet  they  were  at  that  time  domiciled  in 
New  York;  and  it  is  now  well  settled,  that  personal  property 
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has  no  oilier  sUua  than  the  domicile  of  the  owner.  Such  a  fond, 
we  think,  does  not  form  a  part  of  the  succession  of  Alice  Pack- 
wood,  which  has  been  confided  to  the  appellant,  to  be  admin- 
istered here  under  the  authority  of  the  court  of  probates.  If, 
according  to  the  laws  of  New  York,  it  was  the  separate  property 
of  the  wife,  of  which  we  are  not  informed,  it  is  clearly  to  be 
disposed  of  as  a  part  of  her  estate,  according  to  the  laws  of  that 
state,  and  not  according  to  those  of  Louisiana.  Let  us  suppose 
that  those  notes,  after  the  death  of  Mrs.  Packwood,  had  been 
exchanged  for  stocks  in  New  York,  the  domicile  of  Packwood: 
will  it  be  contended  that  he,  acting  as  executor  in  Louisiana, 
would  be  bound  to  account  for  them  here,  where  they  form  no 
part  of  her  estate  ?  If  the  same  thing  had  been  done  in  her 
life-time,  instead  of  giving  up  the  notes  afterwards  on  the  can- 
celing of  the  sale,  the  stocks  thus  purchased  in  New  York, 
would  clearly  not  haye  become  a  part  of  the  community  on  the 
death  of  Mrs.  Packwood.  If  the  fund  had  been  employed  in 
the  purchase  of  other  real  estate,  CTen  in  Louisiana,  in  the  life- 
time of  Mrs.  Packwood,  it  is  dear  it  would  not  haye  become  com- 
munity property,  after  the  parties  had  changed  their  domicile  to 
New  York,  and  after  the  law  of  this  state  had  ceased  to  opeiate, 
so  as  to  create  a  community;  the  existing  law  requiring  in  order  to 
produce  such  an  effect,  in  relation  to  marriages  contracted  abroad, 
the  residence  of  both  the  husband  and  wife  in  Louisiana. 

There  is  no  doubt,  that,  in  cases  of  retrocession,  properly 
speaking,  the  effect  is,  to  reinyest  the  title  as  if  no  alienation 
had  taken  place.  But  that  presupposes,  that  the  capacities  of 
the  contracting  parties  remain  unchanged.  Now,  according  to 
the  pretensions  of  the  heirs  of  Mrs.  Packwood,  her  right  to  one 
half  of  the  notes,  representing  the  price  of  the  plantation,  be- 
came on  her  death  irreyocably  yested  in  her  heirs;  and  we  re- 
peat that  Packwood  ceased  to  represent  a  community,  and  the 
heirs  of  the  wife. 

2.  Upon  the  second  point,  we  are  by  no  means  satisfied  OuA 
we  erred  in  relation  to  the  effect  which  the  removal  of  Pack- 
wood  and  wife  from  Louisiana  had  upon  the  property  acquired 
here  during  their  residence  in  Louisiana;  and  we  adhere  to  the 
opinion  first  expressed,  that  the  separate  right  of  the  wife  to  one 
half,  did  not  vest,  so  as  to  place  one  half  of  the  prc^rty  be- 
yond the  control  of  the  hiisband,  by  their  change  of  domicile. 

Behearing  refused. 

Ths  principal  cask  was  before  the  ooort  once  before  (see  9  Bob.  438f  41 
▲m.  Deo.  341),  and  a  decision  was  rendered  on  one  braodh  of  the  oaosef 
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tlie  mne  qaestioiia  here  decided  upon  the  same  property,  again  came  More 
the  court  in  the  case  of  Morton  t.  Paekynod,  3  La.  Ann.  167.  In  the  prin- 
eipal  case  the  action  ia  against  Pfeckwood  as  execntor.  In  Morton  t.  Paeh" 
wood,  jwpra,  the  action  is  against  him  individnally,  bnt  it  was  held  that  the 
faestion  waa  reMJudkaia,  The  aame  facta  again  came  np  in  the  case  of  Au' 
fiuta  In$,  Co,  ▼.  Packwoodj  9  Id.  74,  and  though  the  conrt  conceded  the 
matter  not  regJudieaBta^  it  declined  to  o^ermle  the  decision  rendered  in  the 
principal  case,  though  Justices  Ogden  and  Buchanan  dissented. 

Thb  PBiirciPAL  CASK  18  GITXD  m  Oooper  dtr  Co,  ▼.  Cotton,  6  La.  Ann.  256» 
to  the  point  that  until  parties  who  have  been  married  abroad  come  to  live  in 
TiCWiiaiana,  the  property  acquired  by  the  husband  in  this  state  does  not  fall 
into  the  community. 

Pbofsbtt  ov  ItaKJEDSNT  is  to  be  administered  on  aooording  to  the  law  of 
the  place  where  it  is  found,  unless  it  be  shown  that  the  conrt  is  bound  to  give 
flflbot  to  the  laws  of  another  country:  Brffon  and  Wife  v.  Moore*§  ffein,  13  Am. 
Dee.  349,  note;  Coli^9  Widow  v.  Hi$  Heirs,  18  Am.  Dec  241;  MilUr^e  Ettaie^ 
S4  Am.  Dec  340;  Dmbar  v.  Dwnbar,  6  La.  Ann.  168,  where  it  is  distinctly 
declared  that  "real  estate  must  upon  the  death  of  the  owner  be  distributed 
•eooiding  to  the  laws  ol  the  country  where  it  is  situated.'* 

PlORBTT  VomrB  AT  Di8BDLunov  ov  Mabbiaob  pranmied  to  be  oom* 
wmaify  ptupsityi  Brftm  v.  Moore,  13  Am.  Dec  349. 
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[19Bonmni,eT4.] 

VlMUIUTlVM    DaMAOBS  AXB  NOT  BkOYSRABLI  AOAZKflT  A  MuinOIFAIi  Oo» 

PO&ATiON  for  the  willful  and  malidons  acts  of  its  officers. 
BlilMHiVJB  DAMAoa8.^Where  the  Jury  returned  a  verdict  for  ten  thowwand 
doDars,  and  the  utmost  damage  proved  was  two  thousand  four  hundred 
doDars,  held  ezoessive. 

Tan  oase  grew  out  of  Hanaon  et  ol.  y.  The  OUy  Oouncil  cf 
Lafayette,  18  La.  800.  It  was  there  held  that  the  city  had  a 
light  to  take,  by  ordinance,  sizty  feet  along  the  bank  of  the  riyer 
for  a  road  and  leyee, according  toaplan  filed  in  court  Plaintiff 
owned  a  lot  fronting  on  the  riyer,  and  proceeded  to  build  a 
house  to  the  line  thus  laid  down  in  the  ordinance.  Some  ques- 
tion arose  as  to  the  exact  locality  of  the  line.  The  council  com- 
menced to  remove  the  building,  claiming  it  was  oyer  the  line. 
Plaintiff,  by  petition  to  the  court,  had  them  enjoined.  Thej 
disobeyed  the  injunction  and  demolished  the  building.  Plaintiff 
sued  the  dty,  and  alleged  that  the  council,  though  acting  offi- 
cially, were  actuated  by  private  interest  and  malice.  The  jury 
gaye  a  verdict  for  plaintiff  for  ten  thousand  dollars,  while  the 
eyidence  was  that  the  actual  damages  were  probably  not  over 
two  thousand  three  hundred  or  two  thousand  four  hundred 
doUars.    Defendants  appealed,  and  the  court  at  first  refused  to 
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reverse  the  order  denying  a  new  trial.     They  then  petitioned 
for  a  rehearing,  which  was  granted. 

Michel  and  Preston^  for  the  appellants. 

Bosdius,  conira. 

BnfON,  J.  We  cheerfully  assented  to  the  grant  of  a  xeheaxing 
in  this  cause,  regretting  infinitely  our  concurrence  in  the  judg- 
ment; and  we  greatly  lament  the  necessity  we  are  in,  of  dissent- 
ing from  the  opinion  of  our  colleague,  Judge  Bullard,  on  the 
rehearing.  It  appears  to  us  that  the  former  judgment  of  the 
court,  if  persisted  in,  would  vioLite  two  yery  important  legal 
principles.  The  plaintiff  seeks  to  obtain  from  the  inhabitants 
of  the  city  of  Lafayette,  who  are  boimd  to  pay  taxes,  damages 
for  the  destruction  of  her  house  by  the  mayor,  at  the  head  of  a 
gang  of  laborers  hired  for  that  purpose,  in  violation  and  disre- 
gard of  the  authority  of  a  court  from  which  she  had  obtained 
an  injunction.  It  is  not  alleged  that  the  mayor  acted  in  obe- 
dience to  a  resolution  of  the  council,  but,  on  the  contraiy,  hia 
malicious  motives  and  intention  are  averred.  The  allegationB 
of  the  petition,  which  preceded  the  issuing  of  the  writ  of  in- 
junction which  was  subsequently  disregarded  and  violated  by 
the  mayor,  are  **  that  the  president  and  board  of  cotmcil  of  the 
eity  of  Lafayette,  are  maliciously  and  illegally  vexing,  harass- 
ing, and  disturbing  the  petitioner  in  the  occupation  and  enjoy- 
ment of  her  property;  that  their  intention  and  object  is  to  ex- 
propriate and  expel  the  petitioner  from  her  property,  by  a 
course  of  arbitrary,  oppressive,  and  illegal  proceedings,  under 
the  color  and  cloak  of  law;  and  that,  although  the  individuals 
composing  said  coimcil  act  in  the  premises  in  their  official 
capacity,  yet  they  are  in  reality  actuated  by  motives  of  private 
interest  and  feelings  of  malevolence  towards  the  petitioner,"  etc. 
Thus,  it  is  obvious,  from  the  veiy  averments  upon  which  this 
action  is  based,  that  this  is  an  attempt  to  throw  upon  the  whole 
coiporation  of  the  city  of  Lafayette,  or  rather  upon  the  taxpay- 
ing  citizens  thereof,  the  consequences  of  the  alleged  malidons, 
willful,  and  personal  acts  of  its  agemts. 

The  master  is  certainly  liable  to  repair  the  injury  which  re- 
sults from  the  inexperience  or  negligence  of  the  servant,  in 
the  execution  of  the  duties  in  which  he  employs  him;  but  not 
for  the  malicious  acts  of  the  servant,  even  in  the  execution  of 
the  orders  of  the  master;  for  these,  the  servant  alone  is  liable: 
See  the  case  of  Ware  v.  The  Barataria  Canal  Company,  16  La. 
170  [35  Am.  Dec.  189],  and  the  case  of  OaiUardet  v.  Demaries^ 
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18  Id.  490,  in  which  ibis  doctrine  is  fully  recognized,  and  in 
which  hitter  case  we  said:  ''When  the  acts  of  an  agent  which 
do  injniy  to  others  are  willful  and  deliberate,  he  must  answer 
!jr  his  own  misbehayior."  The  plaintiff,  therefore,  ought  to 
have  proven  that  the  mayor  acted  in  the  execution  of  the  duties 
of  his  office,  without  malice,  for  he  can  not  be  supposed  to  have 
been  employed  or  directed  to  yent  his  reyenge  or  malice  against 
the  plaintiff.  Any  act  proceeding  from  malice  or  reyenge  must 
be  viewed  as  his  own,  and  his  employers  are  not  bound  to  repair 
the  injury  resulting  therefrom. 

It  is  true,  the  answer  alleges,  that  "  the  defendants  have  done 
nothing,  and  intend  doing  nothing,  except  what  may  be  author- 
ized by  law  and  by  the  judgment  of  this  court;"  and  hence,  it 
has  been  argued,  that  the  coiporation,  instead  of  disavowing 
the  acts  of  its  agents,  has  thought  proper  to  justify  them:  but, 
although  the  defendants  represent  the  coiporation,  their  defense 
can  not  change  the  grounds  upon  which  this  action  is  founded; 
it  is  set  up  by  the  very  persons  whose  acts  are  complained  of  as 
malicious,  and  who  are  represented  as  having  been  actuated  by 
motives  of  private  interest  and  feelings  of  malevolence;  and  we 
can  not  consider  it  in  any  other  light  but  as  an  attempt  to  just- 
ify their  said  acts,  without  any  direct  bearing  upon  the  extent 
of  the  liability  of  their  employers,  whose  legal  responsibility 
^an  not  undergo  any  change  or  modification  without  their  ex<- 
press  consent.  It  does  not  seem  to  us,  that  the  plea  that  the 
defendants'  acts  were  authorized  by  law,  can  have  the  effect  of 
throwing  upon  the  corporation  a  liability  which  is  not  recog- 
nized by  law,  or  of  permitting  the  plaintiff  to  exercise  her  rights 
against  it,  to  a  greater  extent  than  that  provided  for  by  the 
legislature. 

Those  who  violate  the  laws  of  their  countzy,  disregard  the 
authority  of  courts  of  justice,  and  wantonly  inflict  injuries,  cer- 
tainly become  thereby  obnoxious  to  vindictive  damages.  These, 
however,  can  never  be  allowed  against  the  innocent.  Those 
which  the  plaintiff  has  recovered  in  the  present  case,  admitting 
that  she  was  entitled  to  recover  any  from  the  defendants,  being 
evidently  vindictive,  can  not,  in  our  opinion,  be  sanctioned  by 
this  court,  as  they  are  to  be  borne  by  widows,  orphans,  aged 
men  and  women,  and  strangers,  who,  admitting  that  they  must 
repair  the  injury  inflicted  by  the  mayor  on  the  plaintiff,  can  not 
be  bound  beyond  that  amotmt,  which  will  be  sufficient  for  her 
indemnification.  This  amount  is  susceptible  of  being  easily 
mad  conectly  ascertained.    The  costs  attending  the  replacing  of 
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the  building  in  its  original  oondition,  and  the  sum  which  irill 
amply  compensate  the  loss  of  the  use  of  the  building,  from  the 
moment  of  its  destruction  until,  a  new  one  is  completed,  axe 
matters  of  yery  easy  calculation.  Damages  in  a  case  like  this, 
differ  widely  from  those  in  an  action  of  slander  or  criminal  con- 
Tcrsation,  and  the  Tery  testimony  of  the  only  witness  who  testi- 
fied below  on  the  yalue  of  the  damages  sustained,  shows  it.  It 
is  true,  that  he  states  that,  considering  the  trouble,  yexation, 
inconyenience,  and  expense  which  the  plaintiff  has  suffered,  he 
would  not  be  in  her  place  for  less  than  ten  thousand  dollars; 
but  he  also  yalues  the  loss  of  the  eight  feet  of  ground  at  two 
thousand  dollars,  and  the  walls  taken  down  at  three  hundred 
or  four  hundred  dollars.  It  seems  to  us  so  eyident,  that  the 
sum  granted  by  the  jury  exceeds  immensely  the  proper  measure 
of  damages,  perhaps  by  three-fold,  that  we  feel  no  hesitation  in 
remanding  the  case  for  a  new  trial,  in  order  that  the  plaintiff 
may,  if  she  can,  introduce  eyidence  tending  to  establish  the 
liability  of  the  defendants,  and  the  real  amount  of  the  injury 
she  has  sustained.  Such  being  the  opinion  of  the  majoxiiy  of 
the  court; 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
district  court  be  annulled  and  reyersed;  and  that  this  case  be  re- 
manded to  the  court,  a  qua,  for  a  new  trial  according  to  law; 
the  plaintiff  and  appellee  paying  the  costs  of  this  appeal. 

BuLLABD,  J.,  dissenting.  My  opinion  is,  that  the  judgment 
first  pronounced  should  remain  undisturbed.  We  all  agree,  I 
belieye,  that  the  merits  of  the  case  are  clearly  with  the  plaintiff, 
and  that  she  is  entitled  to  soma  damages.  The  only  difficulty  is 
as  to  the  quantum,  or,  in  other  words,  whether  the  damages 
giyen  by  the  jury,  and  sanctioned  by  the  court  below,  are  exoea- 
siye.  After  the  plaintiff's  house  had  been  demolished,  the 
corporation,  by  their  attorney,  justified  the  act  of  their  chief 
magistrate.  They  answered,  that  they  had  done  nothing,  and 
intended  to  do  nothing,  except  what  may  be  authorized  by  law, 
and  by  the  judgment,  for  the  construction  and  preseryation  of 
the  leyee  in  front  of  the  city  of  Lafayette.  The  cily  thus  made 
the  act  their  own,  and  should  not  now  be  listened  to,  when  they 
urge  that  they  are  not  responsible  for  the  unauthorized  and 
▼indictiye  conduct  of  their  agents.  Those  agents  were  acting 
within  the  sphere  of  their  duties,  and  their  conduct  is  approyed 
by  the  corporation. 

As  the  present  senior  judge  said,  in  deliyering  the  opinion  of 
thia  court  in  the  case  of  Lorwy  y.  Eigh,  18  La.  274,  which  was 
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also  for  damages  done  to  property^  '*  there  is  in  soeh  eases,  no 
certain  criterion  of  damages."  Indeed,  it  seems  well  settled  at 
ibis  day,  that  in  actions  sounding  in  damages  for  torts,  where 
the  amount  can  not  be  ascertained  by  computation,  yerdicts  will 
not  be  set  aside,  unless  the  amount  of  the  damages  is  manifestly 
and  palpably  so  enormoTis,  as  to  strike  the  mind  at  once,  as  the 
result  of  passion  or  prejudice  on  the  part  of  the  jury.  In  the 
case  of  Maihewa  y.  Wesl^  2  Nott  &  M.  415,  which  was  for  trespass 
committed  by  forcibly  taking  and  canying  away  a  load  of 
peaches  from  the  land  of  the  plaintiff,  of  which  she  was  in  quiet 
possession,  the  jury  gaye  two  hundred  dollars  damages.  A  new 
trial  was  refased,  because  the  act  was  committed  '*  in  despite  of 
the  feelings  of  the  plaintiff,  and  in  opposition  to  her  authority. 
In  a  case  of  complicated  injury  of  this  kind/'  said  the  court, 
"  file  rule  adopted  by  the  jury  in  estimating  the  damages,  is  not 
only  conect  and  legal,  but  redounds  to  their  credit,  as  it  eyinces 
a  feeling  on  the  part  of  the  jury,  friendly  to  the  good  order  and 
well-being  of  society,  and  hostile  to  acts  of  yiolence  and  force.'' 
In  Merest  y.  Harvey ^  5  Taunt.  442,  which  was  an  action  of  tres- 
pass, it  appeared  that  the  defendant,  who  had  been  notified  not 
to  sport  on  the  plaintiff's  land,  declared  with  an  oath  that  he 
would,  and  accordingly  fired  seyenJ  times  upon  the  plaintiff's 
land  at  birds  (which  tiie  plaintiff  found),  and  used  yeiy  intem- 
perate language.  The  jury  gaye  fiye  hundred  pounds  damages, 
and  the  court  refused  to  set  aside  the  yerdict.  Chief  Justice 
Gibbs  said,  "  I  wish  to  know,  in  a  case  where  a  man  disregards 
eyery  principle  which  actuates  the  conduct  of  a  gentleman,  what 
is  to  restrain  him  except  large  damages;"  and  he  adds:  "  I  do 
not  know  upon  what  principle  we  can  grant  a  rule  in  this  case, 
unless  we  were  to  lay  it  down,  that  the  jury  are  not  JTistified  in 
giying  more  than  the  absolute  pecuniary  damages  which  the 
pTaintiff  may  sustain."  One  of  the  other  judges  said:  ''  I  re- 
member a  case  where  a  jury  gaye  fiye  hundred  pounds  damages 
for  merely  knocking  a  man's  hat  off,  and  the  court  refused  a  new 
trial." 

In  the  celebrated  case  of  the  king's  messengers  executing  and 
endeayoring  to  justify,  under  a  general  warrant  issued  by  the 
secretary  of  state,  the  doctrine  was  fully  gone  into.  In  Buckle 
y.  Mcmey,  2  Wils.  205,  the  plaintiff  was  a  journeyman  printer,  and 
arbitrarily  arrested  upon  suspicion  of  haying  printed  the  North 
Britain,  and  detained  six  hours,  but  was  yery  ciyilly  used;  the 
jury  gaye  a  yerdict  of  three  hundred  pounds,  and  the  court  re* 
fused  to  set  it  aside  as  excessiye.    In  the  case  of  Beardmcre  y 
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Carrington,  Id.  244,  which  was  more  aggiayated,  the  phuntiif 
being  an  attorney,  and  his  house  haying  been  entered,  and  his 
papers  and  books  examined,  and  finally  himself  imprisoned  un- 
der a  similar  illegal  warrant,  the  verdict  was  for  one  thousand 
pounds,  and  the  court  refused  to  interfere,  and  said:  "  We  are 
called  upon,  on  our  oaths,  to  say,  whether  these  are  ezcessiye 
damages  or  not,  and  ought  to  haye  clear  eyidence  before  us, 
before  we  can  say  they  are  exceesiye."  The  court  adds:  *^  We 
desire  to  be  understood,  that  this  court  does  not  say,  or  lay 
down  any  rule,  that  there  can  never  happen  a  case  of  such  ex- 
cessive damages  in  tort  where  the  court  may  not  grant  a  new 
trial,  but  in  that  case  the  damages  must  be  monstrous  and 
enormous  indeed,  and  such  as  all  mankind  must  be  ready  to 
exclaim  against  at  first  blush."  So  in  the  noted  case  of  the 
governor  of  Minorca,  where  the  verdict  was  for  three  thousand 
pounds,  the  same  doctrine  was  maintained,  and  it  was  said, 
**  the  jury,  not  the  court,  are  to  estimate  the  adequate  satisfac- 
tion." Cases  of  the  same  class  are  innumerable  in  the  English 
reports.  On  one  occasion,  the  court  of  king's  bench  said,  they 
dared  not  set  aside  the  verdict  of  the  jury.  A  British  court  does 
not  stop  to  estimate  the  value  of  a  few  birds  killed,  or  of  the 
grass  trodden  down,  as  the  measure  of  damages  which  a  jury  is 
bound  to  follow;  but,  from  motives  of  public  policy,  and  for  the 
adequate  protection  of  private  property  and  personal  rights, 
sanctions  exemplary  damages  in  cases  in  themselves  trivial,  and 
where  littie  real  injury  has  been  sustained:  Graham  on  New 
Trials,  pamm;  DvJberley  v.  Ounning,  4  T.  B.  651;  Ducker  v. 
Wood,  1  Id.  277;  Brtwe  v.  Bawlins,  8  Wils.  62;  Leeman  v.  Allen, 
2  Id.  160;  Sommer  v.  WiU,  4  Serg.  A  B.  27. 

Let  me  advert  to  the  admitted  facts  in  the  case  now  before  us, 
and  see  whether  this  court  ought  to  send  the  case  before  another 
jury,  on  the  ground  of  excessive  damages.  The  plaintiff  had 
submitted  to  the  judgment  of  the  supreme  court,  and  a  frame 
house  which  encroached  upon  the  street  or  levee,  according  to 
that  decision,  was  demolished  or  removed.  Anxious  to  build 
so  as  not  again  to  be  troubled,  she  applied  to  two  different  sur- 
veyors, who  had  been  successively  in  the  employment  of  the 
dty,  to  point  out  to  her  the  lines  according  to  the  plan  which 
had  been  sanctioned  by  the  supreme  court.  She  commenced 
building  a  brick  house  upon  her  lot,  conforming  to  the  lines 
thus  pointed  out  to  her;  but  fearing  that  the  cily  authorities 
would  still  molest  her,  she  applied  to  the  district  court,  and 
obtained  an  injunction  to  restrain  their  prooeedings  until  ths 
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court  could  pronounce  upon  the  rights  of  the  parties.  The  in- 
juDction  was  duly  served  on  the  president  of  the  council,  on  the 
fifteenth  of  September,  and  on  the  two  following  days  the  same 
president  went  in  person,  with  a  number  of  laborers,  and 
assisted  in  demolishing  the  front  wall  of  the  new  house,  which 
had  already  been  raised  as  high  as  the  second  story.  The  side 
'walls  were  also  pulled  down  for  seven  or  eight  feet  back  from 
the  front.  This  act  was  done  by  the  president  of  the  council  in 
virtue  of  his  general  power  to  abate  nuisances,  and  consequently 
he  was  acting  within  the  scope  of  his  authority,  and  the  corpo- 
ration is  responsible  for  his  conduct.  It  was  done  in  defiance 
of  judicial  authority,  to  which  the  plaintiff  had  appealed  for 
protection. 

I  can  not  think  we  ought  to  take  into  consideration  in  what 
way  the  taxable  inhabitants  of  the  cily  of  Lafayette  are  to  be 
affected  by  this  verdict,  and  that  they  are  innocent  of  any  v^rong 
towards  the  plaintiff.  We  must  look  upon  the  corporation  as  a 
legal  entity,  quite  distinct  from  the  persons  who  compose  it.  If 
the  president  and  directors  of  a  bank,  by  negligence  or  other- 
wise, render  the  bank  liable  for  damages,  we  never  consider  how 
the  interests  of  the  stockholders  are  to  be  affected.  That  is  a 
question  between  them  and  their  mandataries. 

Was  the  jury  bound  to  make  an  exact  calculation  of  the  pecun- 
iary loss  actually  sustained  by  the  plaintiff  in  the  destruction 
of  brick  and  mortar,  the  amount  of  rent  required  to  furnish  hm 
a  temporary  shelter,  and  the  loss  incurred  by  failure  of  he^ 
building  contract?  Is  nothing  due  for  her  trouble  andvexar 
tion,  and  the  expense  of  employing  counsel,  which  she  neces- 
sarily incurred  ?  Did  the  court,  in  the  case  above  referred  to  of 
Maihew8  v.  West,  consider  that  the  jury  was  bound  to  count  the 
peaches  taken  away,  and  estimate  their  value  by  the  dozen  or 
the  bushel,  as  the  criterion  of  damages  ?  No.  In  my  opinion, 
exemplary  damages  were  properly  given,  and,  although  high,  I 
know  not  upon  what  principle  they  can  be  declared  excessive, 
according  to  all  the  precedents  in  the  books.  I  venerate  those 
precedents  in  this  class  of  actions,  and  I  regard  an  honest  jury 
as  the  only  safe  barrier  against  the  abuse  of  petty  authority. 
Let  us  not  weaken  those  defenses  which  our  ancestors  threw 
around  them,  for  the  protection  of  private  property  and  personal 
rights.  For  my  part,  I  rejoice  that  the  last  act  of  my  official 
life  consists  principally  in  leaving  on  the  records  of  this  court 
in  which  I  have  labored  for  more  than  eleven  years,  this  expres- 
sion of  my  admiration  of  those  great  principles,  my  abhorrence 
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of  oppression  in  all  its  fonns,  and  of  my  oonTiction,  that  it  is 
mainly  by  means  of  fearless  and  independent  juries  awarding 
ezemplaxy  damages,  that  the  rights  of  the  citizen  can  be  ade- 
quately protected,  and  yiolenoe  and  outrage  suppressed. 


Plaintiff  In  the  principal  caoe  prayed  for  another  rehearing,  bat  the  pnjer 
waji  refused.  Upon  the  next  trial  the  plaintiff  obtained  a  Terdict  for  fire 
thousand  dollars,  and  defendants  again  appealed:  McOray  y.  The  CUff  ^f 
Lc^ayelte,  4  La.  Ann.  440.  It  was  there  held  that  the  city  was  liable  b^ 
cause  it  had  ratified  the  tortioos  acts  of  its  agents,  that  the  actoal  loss  ma- 
tained  was  not  the  true  measure  of  damages,  that  the  damages  were  in  the 
discretion  of  the  jury,  but  that  the  discretion  was  not  unlimited,  and  oul 
down. the  damages  to  fifteen  hundred  doUars  and  oosta. 

Smart  Monxt  oak  bb  Givbn  Only  against  thb  Wbovo-dobb  by  way 
of  punishment;  but  not  against  persons  who,  from  their  relation  to  hhn,  are 
oonsequentially  liable;  as,  the  principal  for  the  acts  of  lus  agent:  Black  t.  Nem 
Orleans  and  CarrolUon  Co,^  10  La.  Ann.  33,  citing  the  principsl  caae.  Bat 
the  exemplary  or  vindictiTe  damages  must  bear  some  proportion  to  the  actual 
damage,  or  they  will  be  reduced  by  the  supreme  court:  CfrafU  ▼.  McDamoghf 
7  Id.  440;  Benagam  v.  PUuaan,  15  Id.  703;  Choppin  t.  N.  O.  d:  O.  B,  R,  Ga^ 
17  Id.  19.  And  extravagant  chums  for  yindiotive  damages  will  not  be  recog- 
nised: FUzgeraid  y.  BouUU^  13  Id.  116. 

ExBMPLABT,  Vikdiotivb,  ob  Fitnitive  Damaobs:  See  note  to  Jlerriflf  t. 
Tar\f  Afant{faeluring  Co,,  27  Am.  Dec  684,  when  the  sobjeoft  is 
and  oases  collected. 


;  > 
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OOWEB  V.  MOOBB. 

£36  MAm.  16.] 

DniAVB  ov  Kora»  Wreu  BAakeb  Does  Bodrb  It  n  Tatamem^  Bmrt  be 
made  At  matiiTity  of  the  penonal  roproeentettve,  if  there  be  one,  and 
notice  of  diahonor  given  to  the  indoner  in  order  to  charge  him,  althoogh 
the  maker'a  estate  ia  inaolvent,  and  the  holder  of  the  note,  after  proving 
it  as  a  claim  before  the  conuniarionere,  notifies  the  indorser  before  ma- 
tnritj  that  he  looks  to  him  for  payment. 

Assumpsit  against  the  indorser  of  a  note,  the  maker  of  which 
died  insolvent.  There  was  no  demand  at  maturity.  The  holder 
having  proved  the  note  as  a  claim  against  the  estate,  notified  the 
defendant  before  maturity  that  he  looked  to  him  for  payment, 
the  maker  being  dead.  The  other  facts  appear  from  the  opinion. 
The  plaintiff  was  nonsuited,  and  filed  exceptions. 

J.  C.  Woodman,  for  the  plaintiff. 

Dunn,  for  the  defendant. 

Bj  Court,  Shefuet,  J.  This  is  a  suit  hy  the  indorsee  against 
an  indorser  of  a  promissoxy  note,  made  on  August  12, 1811,  and 
payable  in  two  years.  Before  it  became  payable  the  maker  had 
deceased,  an  administrator  had  been  appointed,  the  estate  had 
been  reprosonted  to  be  insolvent,  commissioners  of  insolvency 
had  bem  appointed,  and  the  holder  of  the  note  had  proved  it 
before  them.  When  the  maker  of  a  note  dies,  before  it  becomes 
payable,  the  holder  should  make  inquiry  for  his  personal  xepre- 
sentatiTe,  if  there  be  one,  and  present  the  note  on  its  maturity 
to  him  for  payment.  The  case  of  Hate  v.  £urr,  12  Mass.  86, 
may  be  (Donsidered  as  presenting  an  exception  to  this  rule;  bat 
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doubts  have  been  ezpressed,  whether  it  could  be  considered  aa 
either  correct  in  principle,  or  founded  upon  sufficient  authority. 
In  this  case  the  indorser  may  be  considered  as  knowing,  thai 
the  note  would  not  be  paid  on  presentment;  and  that  the  es- 
tate was  insolvent.  But  such  knowledge  does  not  relieve  the 
holder  from  his  obligation  to  make  presentment  and  give  due 
notice  of  its  dishonor.  The  promise  of  the  indorser  is  a  con- 
ditional one  to  pay,  if  the  note  be  duly  presented  to  the  maker 
and  seasonable  notice  be  given  to  him  of  its  dishonor.  The  holder 
can  not  assume  the  right  to  decide,  that  his  performance  of  the 
condition  will  be  of  no  service  to  the  indorser,  and  thus  put 
that  matter  in  issue  to  relieve  himself  from  the  performance  of 
the  condition  imposed  upon  him  by  law:  Nkhchan  v.  OouMt,  2 
H.  Bl.  610;  Clegg  v.  CoUon,  8  Bos.  &  Pul.  289;  Prideaux  r. 
Collier,  2  Stark.  57. 

The  various  relations,  which  the  parties  whose  names  are  upon 
negotiable  paper  sustain  towards  other  persons,  whose  names 
axe  not  upon  it,  can  not  be  anticipated.  The  real  debtors,  who 
may  feel  obliged  to  pay,  may  not  wish  to  exhibit  themselves  as 
such.  A  deceased  party  may  possibly  have  held  a  contract  of 
some  responsible  person  to  pay  in  case  the  note  should  be  duly 
presented  for  payment.  So  may  an  indorser.  To  hold  an  in- 
dorser liable  and  yet  deprive  him  of  the  benefit  of  such  a  con- 
tract could  not  be  justified.  It  is  best  for  a  commercial  com- 
munity that  the  rules  be  simple,  subject  to  few  exceptions,  and 
not  liable  to  be  varied  to  meet  the  apparent  injustice  of  partic- 
ular cases.  The  notices  given  to  the  defendant  in  this  case  were 
either  too  early  or  too  late  to  be  of  any  avail. 

Exceptions  overruled. 

Dkatr  ov  Makxb  ov  Notb,  and  tho  iasoanoo  of  letten  of  ftdminiatratioa 
on  his  estate  to  the  indoner  and  others,  before  matority ,  do  not  dispense  witli 
notice  to  the  indorsers  of  non-payment:  JunUUa  Bank  v.  JTote,  16  Am.  Bea 
558.  But  in  Glair  v.  JBorr,  12  Id.  391,  it  is  held  that  the  maker's  death  and 
insolvency  before  the  note  faUs  due,  there  being  no  estate,  heirs,  or  adminis* 
tration,  will  render  the  indorser  liable,  and  that  the  insolvency  may  be  proved 
by  paroL  Generally  the  maker's  insolvency  alone  does  not  exoose  demand 
and  notice  to  charge  the  indorser:  Sawiford  v.  DiUaway,  6  Id.  99;  Crotmn 
V.  HvUMnamt  Id.  55;  BarUm  v.  Baher,  7  Id.  620;  Famum  v.  Fwole^  7  Id. 
85;  Nash  v.  Harrington,  16  Id.  672;  Page  v.  Loud,  18  Id.  650;  Broiwii  v. 
rfargumm,  24  Id.  707;  and  see  Poiu^  Mra  v.  J&ffy,  2  Id.  617.  Bat  see,  tot^ 
ira,  Fleming  Y.  McOlurt,  Id.  671;  SuUhanY.MiieheU,^  Id.  64lli,  Certeinly 
reputed  insolvency  will  not  dispense  with  demand  and  notices  KUUM  v.  Fbrd^ 
6  Id.  569. 
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Eennabd  v.  Bubton. 

[96  HUna,  89.] 
f  AXBBE  HAT  BSOOVKB  VOB  LoflS  OV    SSBYIGB  OV  DAUOHTIE  inJOTKl  hf  * 

ooUirion  in  the  highway,  occasioned  by  the  defendant's  n^gligenoe,  under 
the  statates  of  Maine. 

OoKPLAiHTS  OV  SuTFXKiNO  BT  Plaintiit's  Dauohtkb,  in  an  action  brought 
by  the  plaintiff  for  an  injury  to  the  daughter  caused  in  the  highway  by 
the  defendant's  uegligence,  are  admissible  in  evidence. 

Wbeei  Two  ViHXCLBS  MxBT  IV  THX  HioHWAT,  the  driver  of  each  must 
keep  to  the  right  of  the  middle  of  the  road,  under  the  Maine  statute,  and 
if  either  can  not  do  so  because  his  vehicle  is  heavily  loaded,  or  for  any 
other  reason,  he  must  stop  a  reasonable  time  to  permit  the  other  to  pass; 
and  if  he  does  neither,  and  a  colliuon  happens,  he  will  be  liable  for  any 
injury  occasioned  to  the  other,  if  the  latter  is  guilty  of  no  negligence. 

Plaintiff  Guiltt  of  Nsouobnob  Ck»STBiBUTiiro  to  Colusion  in  the 
highway  can  not  recover  for  his  injury,  though  the  defendant  has  refused 
to  keep  to  the  right  of  the  middle  of  the  road,  or  to  stop  to  permit  the 
pkuntaff  to  pass,  as  required  by  statute. 

AcnoR  on  the  case  for  loss  of  Benrioe  of  plaintifiTs  daughter 
and  medical  aid  famished,  on  account  of  an  injury  to  the  daugh- 
ter caused  by  the  defendant's  negligence  in  driving  along  the 
highway.  It  appeared  that  the  daughter  was  driving  along  the 
highway  and  met  the  defendant  going  in  the  opposite  direction 
in  his  wagon.  The  defendant  kept  the  middle  of  the  road  and 
did  not  stop,  and  the  plaintiff's  daughter,  in  attempting  to  pass 
to  his  left,  ran  against  the  wagon  and  was  thrown  out  of  her 
carriage  and  hurt.  The  defendant's  excuse  for  not  turning  to 
the  right  is  stated  in  the  opinion.  Evidence  of  the  daughter's 
complaints  of  pain  and  suffering  on  her  return  home  was  ad- 
mitted against  the  defendant's  objection.  The  defendant,  hav- 
ing introduced  evidence  tending  to  show  that  his  v^agon  vTas 
heavily  loaded  and  that  the  plaintiffs  daughter,  with  ordinary 
care,  might  have  passed  vfdthout  injuiy,  requested  certain  in- 
structions, which  were  refused.  The  first,  second,  third,  and 
fifth  were  in  substance  as  follows:  1.  That  where  two  vehicles 
meet  in  the  highway,  one  of  them  heavily  loaded  and  therefore 
unable  to  turn  out  easily,  and  the  owner  of  the  other,  a  light 
carriage,  attempts  to  pass  without  requesting  the  other  driver  to 
stop,  he  can  not  recover  for  any  collision  that  may  ensue.  2. 
That  in  such  a  case,  if  there  is  sufficient  space  for  the  lighter 
vehicle,  undertaking  to  pass,  to  do  so,  the  other  driver  is  not 
liable  for  any  collision.  8.  That,  though  the  defendant  did  not 
•top  or  turn  out,  if  the  plaintiff's  daughter,  through  want  of 
oidijiaiy  otae,  drove  against  his  wagon,  the  plaintiff  could  not 
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xecoTer.  6.  That,  though  the  defendant  mm  negligent,  yel 
if  the  plaintiffs  daughter,  with  ordinary  care,  might  haTeaToided 
a  ooUiaion,  the  plaintiff  oonld  not  reooTer.  Other  inatmctiona 
giyen  and  refused  need  not  be  stated.  Verdict  for  the  plaintiff, 
and  motion  for  a  new  trial  on  ezoeptions  to  Hie  rulings  of  the 
court  and  refusal  to  instruct  as  requested. 

Wdl$  and  Sweat,  for  the  defendant. 

Howard  and  Shepley^  for  the  plaintiff. 

By  Court,  Shbflkt,  J.  This  suit  arises  out  of  a  collision  of  the 
wagons  in  which  the  plaintiff's  daughter  and  the  defendant  were 
traveling  on  the  highway.  The  statute,  c.  26,  prescribes  certain 
duties  to  be  performed  by  those  who  thus  travel;  and  provides 
by  the  sixth  section,  that  ''any  person  injured  by  any  of  the 
offenses  or  neglects  aforesaid  shall  also  be  entiUed  to  recover 
his  damages  in  an  action  on  the  case,  to  be  commenced  within 
one  year  after  such  injury." 

The  counsel  for  the  defendant  contend,  that  the  design  of 
the  statute  was  not  to  make  those  offending  against  its  provis- 
ions liable  for  any  other  than  direct  injuries  to  the  person  or 
property  of  another;  and  that  the  services  of  a  child  during 
infancy  can  not  be  considered  the  property  of  the  father.  They 
rely  upon  the  case  of  Reed  v.  Belfast,  20  Me.  246.  It  was  a 
different  statute,  containing  different  language,  which  received 
a  construction  in  that  case.  That  statute  authorized  a  person 
who  had  received  an  ''  injury  in  his  person,  or  in  his  horse, 
team,  or  other  property,"  occasioned  by  a  defect  of  a  highway, 
to  recover  damages.  The  manner  in  which  he  must  receive  the 
injury  was  prescribed  by  the  statute;  and  the  word  injury  was 
considered  as  thereby  limited  to  the  class  of  injuries  named.  In  the 
clause  of  the  statute  now  under  consideration,  the  word  injured  is 
not  limited  by  any  other  words  used  in  connection  with  it.  There 
is  nothing  in  the  other  sections  of  the  statute  which  can  have 
that  effect.  It  was  the  design  of  the  statute  to  regulate  the 
conduct  of  such  persons,  not  to  abridge  any  rights  which  th^ 
might  have  by  the  common  law.  When  the  inquiry  arises,  what 
constitutes  an  injury,  the  common  use  of  language,  and  the 
common  law,  must  decide.  There  can  be  no  other  safe  guide. 
Their  decision  would  be,  that  the  loss  of  the  services  of  a  child 
would  be  an  injury  to  the  &ther.  The  case  of  FtQianis  v.  J9U- 
lond,  6  Oar.  &  P.  23,  cited  by  the  counsel  for  another  purpose, 
exhibits  a  case  of  recovery  of  damages  for  an  injury  occasioned, 
by  a  eoUision  on  a  highway,  to  the  son  of  the  plaintiff,  as  well  as 
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to  his  cart  In  the  caae  of  HdU  v.  BoOander,  4  Bam.  k  Cress. 
660,  Abbott,  0.  J.,  said,  "  it  is  a  principle  of  the  common  law, 
that  a  master  may  TnAinf^iTi  an  action  for  a  loss  of  service  sus- 
tained by  the  tortious  act  of  another,  whether  the  servant  be  a 
child  or  not;"  although  the  action  in  that  case  could  not  be 
maintained,  because  the  child  was  too  young  to  be  able  to  per* 
form  any  service. 

The  counsel  also  insist,  that  the  complaints  of  suffering  mode 
by  the  daughter  after  the  injury,  and  her  description  of  the 
place  injured,  were  improperly  admitted.  The  rule,  as  stated 
in  Oreenl.  Ev.,  sec.  102,  is,  that ''  whenever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence.''  By  the  time  in  question,  is  not  in- 
tended the  time  of  injury,  but  the  time  when  it  is  material  to 
prove  a  condition  of  bodily  or  mental  suffering.  And  that  may 
be  material  for  weeks,  and  perhaps  months,  after  an  injury  has 
been  inflicted.  If  other  persons  could  not  be  permitted  to  testify 
to  them,  when  the  person  injured  might  be  a  witness,  there 
might  often  be  a  defect  of  proof.  The  person  injured  might  be 
unable  to  recollect  or  state  them,  by  reason  of  the  agitation  and 
suffering  occasioned  by  it. 

Several  requests  were  made  for  instructions,  which  were  re- 
fused.    The  two  first,  intended  to  define  the  duties  of  persons 
passing  each  other  with  carriages  on  the  highway,  appear  to  have 
been  founded  upon  a  misapprehension  of  ttie  duties  enjoined  by 
the  statute.    When  persons  meet  and  pass  each  other,  the  first 
section  requires,  that  each  shall  drive  his  ''  carriage  or  other  ve- 
hicle to  the  right  of  the  middle  of  the  traveled  part  of  such  road 
or  bridge,  when  practicable."    When  it  is  not  practicable,  that 
is,  when  it  is  difficult  or  unsafe  for  him  to  do  so  on  account  of 
his  vehicle  being  heavily  loaded,  or  for  other  cause,  the  second 
section  requires,  that  he  should  stop  a  reasonable  time  at  a  con- 
venient part  of  the  road  to  enable  the  other  person  to  pass.    And 
this  he  should  do  in  obedience  to  the  statute  without  any  re- 
quest.   These  rules  can  be  easily  comprehended  and  obeyed. 
Those  who  disregard  them  can  not  justly  complain,  when  they 
are  held  responsible  for  any  injuries  which  they  may  thereby  oo- 
easion.    It  appears  from  the  testimony  presented  in  this  case, 
that  the  defendant  violated  them.    He  did  not  turn  to  the  right 
from  the  middle  of  the  traveled  part  of  the  road.    His  excuse 
was,  that  his  wagon  was  heavily  loaded,  that  the  earth  was  frozen , 
and  that  the  wheels  were  in  ruts,  so  that  it  would  have  been  dif* 
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ficult  or  imsafe  for  him  to  have  done  so.  In  such  case  the  lav 
required  him  to  stop  a  reasonable  time  at  a  convenient  part  of 
the  road  for  the  other  wagon  to  pass;  and  this  he  did  not  do. 
The  two  first  requests  were  therefore  properlj  refused. 

The  third  and  the  fifth  requests  present  the  question,  whether 
the  driver  of  the  other  wagon  was  not  bound  to  exercise  ordi- 
nary care  to  avoid  an  injury,  although  the  defendant  was  con- 
ducting improperly.  In  suits  against  towns  for  the  recoveiy  of 
damages  for  injuries  occasioned  by  defects  in  highways,  the  law 
is  settied,  that  the  plaintiff  must  show  that  the  injury  was  not 
occasioned  by  negligence  or  the  want  of  ordinary  care  on  his 
own  part  The  same  rule  prevails,  when  the  suit  is  brought 
against  an  individual  to  recover  damages  for  an  injury  occasioned 
by  some  obstruction  or  nuisance,  which  he  has  caused  to  be 
placed  in  the  road:  Flower  v.  Adam^  2  Taunt.  814;  MarrioU  v. 
BUmley,  1  Man.  A  Gt.  668;  SmUh  v.  Smiih,  2  Pick.  621  [18  Am. 
Dec.  464];  Harlow  v.  HumisUm,  6  Cow.  191.  It  prevails  also 
in  cases  of  collision  of  vessels  and  boats,  when  meeting  and 
passing  in  a  river  or  canal:  Lack  v.  Seward^  4  Car.  &  P.  106; 
Luxfard  v.  Large,  6  Id.  421;  SiUs  v.  Brawn,  9  Id.  601;  Baisin 
V.  MUcheU,  Id.  613;  VennaU  v.  Gamer,  1  Cromp.  &  M.  21;  Baihr 
hun  V.  Payne,  19  Wend.  899.  It  would  seem,  that  a  somewhat 
modified  rule  might  prevail  in  admiralty  in  cases  of  collision  of 
vessels  upon  the  high  seas.  When  the  injury  was  occasioned 
by  a  want  of  skill  or  ordinaiy  care  in  the  management  of  each 
vessel.  Lord  Stowell  considered,  that  the  loss  should  be  appor- 
tioned between  them:  The  Woodrop  Sims,  2  Dod.  83. 

The  duties  required  of  each  party,  in  cases  of  injury  by  col- 
lision and  otherwise  on  the  highways,  have  often  been  discussed 
in  the  decided  cases.  In  the  case  of  Knapp  v.  Sabbury,  2 
Gamp.  500,  there  was  a  collision  of  a  post-chaise  and  a  cart 
Lord  Ellenborough  said,  "  if  what  happened  arose  from  in- 
evitable accident,  or  from  the  negligence  of  the  plaintiff,  to  be 
sure  the  defendant  is  not  liable.^'  In  the  case  of  Jcfnes  v.  Boyce, 
1  Stark.  493,  the  coupling  rein  broke,  one  of  the  leaders  be- 
came ungovernable,  the  coachman  drew  the  carriage  to  one  side 
of  the  road,  where  it  came  in  contact  with  piles,  one  of  which 
it  broke,  and  the  wheel  was  stopped  by  a  post  The  carriage 
was  not  overturned.  The  plaintiff,  being  alarmed,  jumped 
from  the  top  of  it,  and  his  leg  was  broken.  Lord  Ellen- 
borough  instructed  the  jury,  if  they  should  be  of  opinion  that 
the  reins  were  defective,  the  inquiry  would  be,  ''  Did  this  dr- 
enmstance  create  a  necessitiy  for  what  he  did,  and  did  he  use 
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proper  caation  and  pradence  in  eztrioating  himself  from  the 
apparently  impending  peril  7"  In  the  case  of  Chaplin  t.  Hawes^ 
8  Gar.  &  P.  554,  the  driver  of  a  cart  injured  the  plaintiffs  horse, 
rode  bj  his  servant,  while  the  cart  was  passing  a  gate  on  the 
wrong  side  of  the  road.  The  plaintiffs  servant  was  rightfully 
on  the  same  side  of  the  road,  and  about  to  meet  and  pass  the 
cart  Best,  0.  J.,  stated  to  the  jury,  ''if  the  plaintiffs  servant 
had  suoh  clear  space,  that  he  might  have  easily  got  away,  then, 
I  think,  he  would  have  been  so  much  to  blame  as  to  prevent 
the  plaintiffs  recoTering."  In  the  case  of  PhickweU  t.  Wilson,  5 
Id.  375,  there  was  a  collision  of  the  chaise  of  the  plaintiff  and 
the  carriage  of  the  defendant.  Mr.  Justice  Alderson  left  it  to 
the  jury  to  say,  "  whether  the  injury  to  the  plaintiffs  chaLse  was 
occasioned  by  negligence  on  the  part  of  the  defendant's  serv- 
ant, without  any  negligence  on  the  part  of  the  plaintiff  himself; 
for  that  if  the  plaintiffs  negligence  in  any  vray  concurred  in 
producing  the  injury,  the  defendant  would  be  entitled  to  the 
verdict.''  In  the  case  of  WiUiama  t.  EdUand,  6  Id.  23,  there 
was  a  collision  of  the  plaintiffs  cart  and  the  defendant's  chaise. 
Mr.  Justice  Bosanquet  told  the  juiy,  ''  If  the  injury  was  occa- 
sioned parUy  by  the  negligence  of  the  defendant,  and  parUy  by 
the  negligence  of  the  plaintiffs  son,  the  verdict  could  not  be 
for  the  plaintiff."  In  the  case  of  Bridge  v.  The  Grand  JwnctUm 
Bailway  Company,  3  Mee.  &  W.  244,  the  injuiy  was  alleged  to 
haye  been  occasioned  by  the  negligent  management  of  a  train  of 
railway  carriages,  and  Baron  Parke  said:  ''There  may  haye 
been  negligence  in  both  parties,  and  yet  the  plaintiff  may  be 
entitled  to  recover.  The  rule  of  law  is  laid  down  vrith  perfect 
correctness  in  the  case  of  BvUerfidd  v.  Forresier,  11  East,  60, 
and  that  rule  is,  that  although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff,  yet,  unless  he  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recoTer.  If  by  ordinary  care  he 
might  haye  avoided  them,  he  is  the  author  of  his  own  wrong. 
That  is  the  only  way  in  which  the  rule  as  to  the  exercise  of  o> 
dinary  care  is  applicable  to  questions  of  this  kind." 

An  examination  of  the  cases  leads  to  the  oondusiony  that  the 
correct  rule  is,  that  if  the  parfy  by  the  want  of  ordinary  care 
<xmtribnted  to  produce  the  injuiy,  he  will  not  be  entitled  to  re- 
cover. But  if  he  did  not  exercise  ordinary  care,  and  yet  did  not 
by  the  want  of  it  contribute  to  produce  the  injury,  he  will  be 
entitled  to  recover.  In  the  case  of  Lame  v.  Crombie,  12  Pick. 
177,  the  oourt  held,  that  the  burden  of  proof  was  <m  the  plaint- 
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iff  to  show,  that  the  injury  was  not  occasioned  by  her  own  neg- 
ligence. In  the  case  of  Hartfidd  v.  Beeper,  21  Wend.  615  [34 
Am.  Dec.  273],  a  child  about  two  years  old  was  in  the  beaten 
track  of  a  highway,  and  a  sleigh  and  horses  passed  oyer  it.  It 
is  stated  in  the  opinion,  that ''  it  is  perfectly  well  settled,  that 
if  the  party  injured  by  a  collision  on  the  highway  has  drawn  the 
mischief  upon  himself  by  his  own  neglect,  he  is  not  entitled  to 
an  action,  eyen  though  he  be  lawfully  in  the  highway  pur- 
suing his  travels."  In  the  case  of  Palmer  t.  Barker^  2  Fairf. 
838,  the  opinion  states,  that  when  two  persons  axe  traveling  in 
opposite  directions,  and  are  about  to  meet  and  pass  each 
other,  '*  in  so  doing  both  are  bound  to  use  ordinary  care  and 
caution." 

The  counsel  for  the  plaintiff  contend,  that  this  doctrine 
should  not  be  applied  to  a  case,  where  one  person  is  traveling 
on  the  side  of  the  road  by  law  assigned  to  him,  and  another  is 
refusing  to  obey  the  law.  There  is,  however,  no  good  reason, 
why  a  person,  who  is  traveling  on  the  proper  side  of  the  road, 
should  recover  damages  of  one  who  is  not,  for  an  injury,  which 
his  own  want  of  ordinaxy  care  has  contributed  to  produce.  A 
person  should  not  by  his  own  negligence  occasion  even  the  mis- 
conduct of  another  to  be  productive  of  greater  mischiefs,  than  it 
otherwise  would  have  been,  and  then  claim  of  him  a  compensa- 
tion for  the  entire  injury.  And  the  common  law  does  not  at- 
tempt to  apportion  the  loss  in  such  cases.  The  wrong-doer  is 
made  responsible  for  his  own  misconduct,  not  for  the  conse- 
quences of  another's  neglect  to  exercise  ordinary  care. 

They  also  contend,  that  the  requested  instructions  were  not 
applicable  to  the  testimony  in  the  case;  that  they  did  not  state 
the  law  correctly;  and  were  therefore  properly  refused.  The 
third  request  may  be  liable  to  the  objection,  that  it  would  not 
have  left  the  jury  at  liberty  to  decide,  whether  the  alleged  neg- 
ligence and  want  of  ordinaxy  care  contributed  to  occasion  the 
injury.  The  fifth  requested  instruction  is  not  liable  to  such  an 
objection,  for  if  there  had  been  no  collision  there  would  have 
been  no  injury  occasioned  by  the  defendant.  It  is  true,  that 
the  testimony  might  not  have  authorized  a  jury  to  find,  that  the 
daughter  of  the  plaintiff,  by  her  want  of  ordinary  care,  contrib- 
uted to  produce  the  injury;  but  the  defendant  so  contended, 
and  he  was  entitled  to  have  the  jury  pass  upon  it  under  instruc- 
tions, which  would  have  presented  it  more  fully  and  perfectly 
to  their  consideration. 

The  verdict  is  set  aside  and  a  new  trial  granted. 
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PLAiHTirF  GnnjTT  ov  Nbouoxngx  CoNTBZBunNO  TO  Ihjubt  oooisioned 
by  defendant's  negligenoe  can  not  reoover  therefor;  See  Har^Md  ▼.  Roper, 
84  Am.  Deo.  273,  and  caaes  coUeoted  In  the  note  thereto;  Bki^ffmm  ▼.  Hand, 
»  Id.  231;  Fteyias ▼.  PaiUehartram  B.  B.  Co,,  Id..658;  Jbnet  ▼.  WhUeJSdd, 
Id.  721;  Browm  ▼.  Maxwell,  41  Id.  771.  In  Parker  v.  Adanu,  12  Meto.  420, 
the  principal  case  is  approved  and  followed  on  the  point  that^  for  a  collision 
npon  the  highway,  a  party  who  waa  himself  negligent,  if  the  negligenoe  con- 
tribnted  to  his  injury,  can  not  recover  therefor,  although  the  defendant  was 
negligent  and  was  on  the  wrong  side  of  the  road.  And  in  MuU  v.  Biekmond, 
2  Woodb.  &  M.  345,  the  case  is  cited  to  the  point  that  in  an  action  for  an  In- 
jury from  a  defect  in  the  hi^way,  the  harden  of  proof  is  on  the  pi^<«*g<y  to 
show  due  care  oo  his  part 


Gammon  t;.  Evebeit. 

[25UAnnB,M.] 

Dbkakb  18  UnnraBBABT  betorb  Suino  on  Notb  Paxasui  **ar  thaujn 
after  one  year  from  date*'  at  a  partioolar  place. 

Assumpsit  on  a  note  payable  "  on  demand  after  one  jmx  from 
this  date  at  McWain's  Mills,  so  called,  in  Wateifoid*''  The 
action  was  brought  after  the  expiration  of  the  year.  No  de- 
mand of  payment  before  suit  T?as  proTed,  and  the  yi^ti^t*^  mm 
nonsuited,  to  which  he  excepted. 

J.  S.  Keiih,  for  the  plaintiff. 
2).  Dunn,  for  the  defendant. 

By  Court,  Whttican,  0.  J.  The  question  nosed  in  ibis  case 
is  whether  a  note  of  hand,  made  payable  at  a  place  certain,  and 
OB  demand  after  a  specified  time,  can  be  declared  upon  without 
vroRing  a  demand  at  the  place,  and  after  the  time  named.  Wc 
have  decided  that  no  such  ayennent  is  necessaiy,  in  the  case  of 
a  note  payable  at  a  particular  place  on  demand:  MsKenney  y. 
Whipple,  21  Me.  98;  and  it  has  often  been  decided  in  this  coun- 
try, that  no  such  demand  is  necessaiy,  in  case  of  notes  payable 
at  a  particular  time  and  place:  Oarley  t.  Vance,  17  Mass.  889; 
Bacon  t.  Ih^,  8  Fairf.  19;  WalcM  t.  Van  SanJtvoord,  17  Johns. 
248  [8  Am.  Dec.  896];  EaaUm  t.  BiOyop,  8  Wend.  13.  A  differ- 
ent doctrine,  nevertheless,  after  much  vacillation,  has  at  length 
been  established  in  England:  Bowe  v.  Young,  8  Brod.  &  B. 
165.  But  in  this  country  it  is  bdieved,  that  the  decisions,  in 
reference  to  that  point,  have  been  uniform. 

It  has  been  argued  in  the  case  at  bar,  that  the  stipulation  to 
pay  at  a  certain  place,  and  on  demand,  after  a  specified  time, 
presents  a -case  not  within  the  principle  of  our  decisions;  that, 
in  such  case,  the  debtor  can  not  know  when  to  make  payment, 


I 

I 


256  LoTHBOP  V.  Arnold.  [Maine. 

or  to  be  prepared  therefor;  and  that  the  time  when  the  debt  is 
payable  is  not  fixed  till  the  time  of  a  demand  made  after  the 
specified  time  had  elapsed;  and  that  the  statute  of  limitations 
would  not  begin  to  run  until  after  such  demand.  To  us,  how- 
eyer,  it  seems,  that  the  distinction  is  not  well  grounded.  After 
the  specified  time  had  elapsed  it  was  no  otherwise  than  a  note 
payable  at  a  particular  place  on  demand,  and  would  come  within 
the  principle  established  in  MbKenney  t.  Whipple^  before  cited. 
The  inability  of  the  debtor  to  foresee  when  a  demand  would  be 
made  arises  from  the  terms  of  a  contract,  which  he  has  Tolun- 
tarily  made.  His  agreement  was,  according  to  the  import  of 
its  terms,  to  be  ready  at  any  moment,  after  the  Bpe<5lfied  time  of 
payment  had  elapsed,  to  pay  the  amount  due.  This  he  could 
not  well  calculate  to  do  without  furnishing  himself  with  the 
means  of  performance  at  the  expiration  of  the  specified  term  of 
credit,  and  keeping  the  same  by  him.  If  this  would  be  a  hard- 
ship it  would  be  one  of  his  own  creation,  of  which  he  could  not 
justly  complain.  The  debt  was  due  after  the  term  of  credit  had 
expired;  as  much  so  as  if  the  note  in  question  had  been  made 
payable  on  demand,  without  any  designation  of  either  time  or 
place.  The  bringing  of  the  action  therefore  was  a  demand;  and 
according  to  the  opinion  of  the  court,  in  CaldweU  y.  Cassidy, 
8  Cow.  271,  and  Haxton  y.  Bishop^  3  Wend.  13,  if  the  promisor 
was  ready  to  pay  at  the  time  of  such  demand  it  might  be  pleaded 
in  bar  of  additional  damages  and  costs. 
Exceptions  sustained.    New  trial  granted. 

BZFBSSS  DSMAND  IS  IJNNEOXSaAKT  BETORK  SUIHO  ON  KOTI  PaTABLI  OH 

DxMAKD:  8mUh  Y.  Blythewood,  33  Am.  Deo.  111. 

Dkmakd  on  Notb  Payable  at  Pakticulab  Timx  and  Plaob  is  mmaoenwj 
to  chaige  the  mftker  or  aooeptor:  OrcaU  y.  Oro^4)n,  3  Am.  Dec  725;  Wol' 
eoU  Y.  VanSarUvoord,  8Id.  306;  Connv.  Oano,  13  Id.  639;  Eaalman  y.  lyidd^ 
14  Id.  371;  Weed  y.  Van  HotUm,  17  Id.  468;  McNairy  y.  BeU,  24  Id.  454; 
WaMngUm  y.  Planters*  Bank,  28  Id.  333.  Aji  to  whether  a  demand  ii  neo- 
eesary  in  rooh  a  case  to  charge  the  indorser,  aee  BriUain  y.  Doifle§Umni  Btmk^ 
39  Id.  110,  and  oaies  oolleoted  In  the  note  thereto;  Lee  Bemk  y.  Spemeer^  14 
734;  QUugowY.  PttUU,  40 Id.  142. 


LOKHBOP  V.  AbXGLD. 

[95MAnni.l8a.] 

BxGsmom  hat  bs  Taken  to  Aoczftancb  of  Bdsbubs'  Bnon,  and 
the  nine  may  be  revised  and  accepted,  rejected,  or  recommitted  by  the 
•apreme  Judicial  court,  according  to  the  equities  of  the  case,  under  the 
Maine  statute,  though  before  the  statute  the  acceptance  of  a  referee's  i«- 
port  was  dlsoretionary,  and  could  not  be  revised  on  exoeptioiUb 
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QmcKB  SsLLoro  oir  ExscunoN  Mcrr  Abcbbtaiv  that  Pbopoett  n 
DxBTOB'a»  mt  his  own  riskt  ftod  if  it  is  snother's,  the  owner  may  maintain 
an  action  against  him  without  haiing  notified  him  of  his  interest  befora 
sale. 

Ov  Exaounov  aoaihst  Tkhamy  in  ooxmon  ov  Crattml,  an  officer  can 
not  sell  the  whole  property,  and  if  he  does  so  he  is  liable  in  trespass  to 
the  co-tenant»  though  not  notified  of  his  interest. 

Oo-TmAMT    WITH    RUBOUTIOK    DUTOB    MAT    AjMKM    MaIMTAIK    TbISFAM 

against  an  officer  selling  his  interest  in  a  oommon  ohattel  nndar  the  ex* 
eeation. 
NoH-JOiHBXB  ov  Go-nvAm  as  plaintiff  in  trespass  for  an  injury  to  the  oom- 
mon properly  can  be  taken  adTaatage  oi  on]y  by  plea  in  abatement^  and 
not  on  the  bearing  on  the  merits. 

Tbbbpass.  ExoeptioiiB  to  fhe  aooeptenoe  of  a  raport  of  nteat^ 
•68.    The  opimon  states  the  case. 

H.  0.  LoweU,  for  the  plaintift 

Rugfjfes,  for  the  defendant. 

By  Ck>iirt,  Sbbplxt,  J.  This  case  is  presented  hgr  a  hill  of  ez- 
oepldons  talran  to  the  aooeptanoe  of  a  report  of  referees.  This 
was  formerly  regarded  as  a  discretionaiy  power,  and  the  exer- 
ctae  of  it  as  not  subjeot  to  a  rerisiony  in  this  mode:  WdUcer  t. 
Sanborn^  8  Gieenl.  288.  By  the  revised  statates,  chapter  138, 
section  13,  it  is  provided,  tiiat  either  party  may  file  exceptions 
to  any  decision  of  the  district  court  accepting  or  rejecting  a  re- 
port. And  by  the  additional  act  of  April  7, 1845,  to  amend  that 
chapter,  it  is  provided,  that  the  judgment  of  the  district  court 
in  accepting,  rejecting,  or  recommitting,  the  report  of  referees 
shall  be  deemed  so  far  matter  of  law,  as  to  be  subject  upon  ex- 
ceptions thereto  to  revision  in  the  supreme  judicial  court,  with 
discretionary  power  to  accept,  reject,  or  recommit  the  same  ac- 
cording to  the  equity  of  the  case.  The  plaintiff  brought  an  ac- 
tion of  trespass  against  the  defendant  for  taking  and  selling  a 
wagon  and  harness  and  other  property.  The  defendant  admit- 
ted and  justified  the  taking  and  selling  as  an  officer,  by  virtue 
of  certain  executions  in  his  hands  for  service  against  John  Lo- 
throp.  The  action  having  been  referred,  a  report  was  made 
to  the  district  court,  in  which  the  referees  have  stated,  that 
die  wagon  and  harness  were  the  property  of  the  plaintiff  and  of 
John  Lothrop  jointly;  that  the  defendant  was  not  notified  of 
the  plaintiff's  joint  interest  in  them;  that  he  was  justified  in  seis- 
ing and  selling  them;  and  that  he  should  not  be  liable  to  the 
plaintiff  for  any  money  arising  from  the  sale  of  them. 

Two  objections  have  been  presented  to  the  plaintiff's  rigbt  to 
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recover  tor  the  Talue  of  his  interest  in  the  property.  The  first 
is,  that  \j?e  officer  was  not  notified  that  the  plaintiff  was  a  joint 
owner  of  the  wagon  and  harness,  before  they  were  taken  and 
sold.  An  officer  is  not  authorized  by  yirtae  of  a  precept  against 
one  person  to  take  and  sell  the  properly  of  another.  He  must 
ascertain  at  his  own  risk,  that  the  property  to  be  taken  and  sold 
is  the  property  of  the  person  against  whom  he  has  a  precept. 
And  he  is  not  in  doubtful  cases  obliged  to  take  it  without  a  full 
indemnity.  The  owner  of  properly,  against  whom  he  has  no 
precept,  is  not  obliged  to  notify  him  before  ha  will  be  entitled 
to  maintain  an  action  against  him  for  taking  and  selling  his 
property,  unless  he  has  so  conducted  with  his  own  property  as 
to  forfeit  his  legal  rights.  One  tenant  in  common  of  personal 
property  caxt  not  be  considered  as  having  conducted  improperly, 
or  forfeited  any  of  his  legal  rights,  by  allowing  another  tenant 
in  common  to  haye  the  possession  and  use  of  the  property.  The 
plaintiff  may  haye  so  conducted  with  his  own  properly  as  to  prs- 
Tent  him  from  recoyering  for  its  value;  but  the  report  does  not 
BO  state,  and  the  court  is  not  advised  of  any  such  state  of  facts. 

The  other  objection  is,  that  the  plaintiff  alone  can  not  main- 
tain an  action  of  trespass  to  recover  for  the  value  of  his  share 
of  the  property.  The  officer  might  lawfully  take  the  property 
by  virtue  of  an  execution  against  one  of  the  tenants  in  common, 
and  sell  the  interest  of  that  one,  and  deliver  the  property  to  the 
purchaser,  who  would  become  a  tenant  in  common  with  the 
other  owner.  But  he  could  not  lawfully  sell  the  share  of  the 
other  tenant  in  common,  and  he  would  by  such  an  unlawful  act 
become  a  trespasser,  so  far  as  it  respects  that  share  of  the  prop- 
erty. The  general  rule  is,  that  tenants  in  common  of  personal 
property  should  join  in  an  action  to  recover  for  an  injury,  because 
the  injury  is  joint,  and  they  recover  joint  damages.  But  the  in- 
jury is  not  joint,  when  the  share  of  one  tenant  in  conunon  has 
been  lawfully  taken  and  sold,  for  as  it  respects  that  one,  the 
justification  is  complete.  The  tenants  in  common  do  not  suffer 
a  joint  injury,  and  they  are  not  jointly  interested  in  the  damages 
to  be  recovered:  MelvUle  v.  Broion,  15  Mass.  82.  If  the  law  had 
required  in  this  case,  that  both  the  tenants  in  common  should 
have  joined  in  the  action,  as  the  defendant  has  not  pleaded  in 
abatement,  he  could  not  make  the  objection  upon  a  hearing  on 
the  merits:  Addison  v.  Overend^  6  T.  R.  766. 

The  state  of  facts,  as  presented  by  the  report,  are  such  as  to 
induce  the  court  to  recommit  it,  that  the  refexeee  may  have 
opportunity  for  further  consideration. 

Beport  recommitted. 
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Sheritt  ox  Execution  aoaikbt  Onb  Tenant  in  ccmhon  levying  on  and  sell- 
ing their  joint  property,  U  liable  to  an  action  by  the  other  oo-tenant:  Raina  ▼. 
McNakry,  40  Am.  Dec.  651.  Under  an  attachment  against  one  tenant  in 
common  of  a  chattel,  an  officer  may  seize  upon  and  tak^  the  chattel  into  his 
possession:  HecUd  v.  SctrgearU,  Id.  694. 

Joinder  of  Co-tenants  A3  Plaintiffs:  See  HUlhouu  v.  Mix,  1  Am.  Dec. 
41 ;  Malcolm  v.  Rogers,  15  Id.  464.  Tenants  in  common,  it  is  held  in  Bfxul' 
ley  ▼.  Bofnlon,  39  Id.  582,  must  join  in  actions  ex  delicto  and  for  injuries  to 
ibeir  real  property.  But  one  co-tenant  may  bring  trespass  or  trover  for  his 
separate  interest:  Wheehorighl  v,  Depeysler,  3  Id.  345.  And  the  non-joinder 
of  co-tenants  as  plain ti£k,  in  an  action  against  a  stranger,  can  be  taken  ad- 
vantage of  only  by  plea  in  abatement:  Id. ;  Bell  v.  Layman,  15  Id.  83.  Un- 
less it  appears  on  the  face  of  the  complaint,  when  it  may  be  taken  advantage 
of  by  demurrer  or  motion  in  arrest  of  judgment:  Bell  v.  Layman,  supra. 
The  principal  case  is  followed  on  this  point  in  BarUett  v.  Goodwin,  71  Me. 
352;  and  is  approved  in  Jeweti  v.  Cunard,  3  Woodb.  k  M.  277,  291,  where  it 
was  held  that  a  plaintiff  who  alone  owned  parts  of  property  conveyed  to  the 
respondents  and  also  owned  parts  in  common  with  another  and  sned  the 
grantees  and  his  co-owner  for  neglect  in  managing  the  estate,  as  well  as  for 
not  accounting  for  all  the  proceeds,  he  could  properly  file  his  bill  in  ohanoerj 
alone. 

NoN-JoiNDER  OF  Partixs  PLAiNTiFr  OB  DEFENDANT,  how  taken  advan- 
tage ofy  generally:  See  Baher  v.  Jewell,  4  Am.  Dec  162;  BoberUon  v.  8mif.h, 
9  Id.  227;  Le  Page  v.  MeOrea,  19  Id.  469;  Gilbert  v.  Dickeraon,  22  Id.  692| 
Jones  V.  Pitcher,  24  Id.  716;  Bobhuon  v.  Smith,  Id.  212;  Marshall  v.  Janes, 
25  Id.  260;  Van  Epps  v.  Van  Deusen,  Id.  516;  Mayor  of  New  Orleans  v.  i?tp- 
ley.  Id.  175;  HilUJeer  v.  Loop,  26  Id.  286;  Reetfea  v.  Dougherty,  27  Id.  496| 
Xash  ▼.  Skmner,  36  Id.  338;  Fogg  v.  Virgin,  Id.  757;  Campbell  v.  Wallace^  87 
1(1.  219;  State  v.  Woram,  40  Id.  378;  Pcucal  v.  Dueros,  41  Id.  294;  Roberts  v. 
McLean,  42  Id.  529,  and  notes  to  those  oases. 

Sheriff's  LiABiLrnr  fob  Sebino  Pbopbbtt  of  Stbakobb  onder  an  a^ 
tachment  or  execution:  Bee  WeaUm  v.  Dorr,  post^  and  oases  oolleoted  in  iht 
note  thereto. 


Weston  v.  Dobb. 

[25  XAon,  m,] 

Bembjww  AitAOBaa  Pkbsonaltt  must  Retain  PoflBUSKur  himself,  or  hf 
his  servant,  or  have  the  right  of  taking  immediate  possewJon,  or  the  at- 
tachment wfll  be  dissolved. 

Ajtkb  Taxing  Bioixft  fob  Attached  Goodb  Offigbb  oan  not  Betake 
them,  it  seems,  on  the  same  writ^  without  the  consent  of  the  receiptor 
or  owner. 

Takino  Bbobift  is  Deemed  Abandonment  of  Possession  of  attached 
goods,  so  as  to  permit  them  to  go  into  the  owner's  possession. 

BEonrroB  of  Attached  Qoods  mat  Pubohase  them  from  the  debtor, 
after  delivery  to  the  latter,  and  will  succeed  to  all  his  rights. 

Sheriff  Re-attachino  Qoods  after  bona  fide  Purchase  bt  Bbceiptob 
under  a  prior  attachment,  and  taking  them  from  the  receiptor's  posses 
sion  without  hia  consent,  on  another  writ  against  the  debtor,  after  being 
notified  of  the  purchase,  is  liable  in  trespass  to  the  receiptor)  and  the  va- 
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oeiptor  does  not  prejudice  Iub  xightB  by  taking  back  his  receipt^  wlieii 
handed  him  by  the  officer  without  any  understanding  concerning  it,  nor 
by  submitting  to  the  officer's  acts,  where  the  hitter  informs  him  that  he 
is  "  indemnified  aid  must  go  ahead.*' 

Shieiff  Riturmiko  onlt  Pabt  or  Qoods  Skizkd  and  taken  from  the 
owner's  possession,  under  an  attachment  against  a  third  party,  ia^  ncTSfw 
theless,  liable  in  trespass  for  all. 

OmcKR*s  OwNKBSHip  OF  Storb,  ht  Whioh  Q00D8  Wronoittllt  Skbbd 
iinder  an  attachment  against  one  not  the  owner,  are  deposited  tA  the 
time,  where  the  goods  are  rightfully  there  and  the  owner  has  not  besa 
notified  and  given  a  reasonable  time  to  remove  them,  is  no  defense  to  an 
action  for  the  wrongful  taking. 

QmoKR  IS  Liable  vob  all  Goods  nr  Stobb  where  he  looks  the  door  and 
excludes  the  owner  of  the  goods  therein  under  an  attachment  •g^^^f^ 
another  person,  although  he  daims  only  a  part  of  the  goods  as  subject  t» 
the  attachment. 

B11.BA8B  OF  Claim  fob  Wbonofvl  ATTAomaHT  dobs  sror  AviacT  PBnm 
Claim  by  the  same  owner  for  another  wrongful  attachment  by  the  same 
officer  of  the  same  goods,  where  the  prior  daim  is  ei^reasly  excepted  im 
the  release. 

nmoEB  IB  Liablb  fob  All  Injury  Gaubbd  bt  ToBnons  TAKDra  of 
goods  under  an  attachment  against  one  not  the  owner. 

Tbxspa88  de  bonis  asporiatis  for  certain  goods  seued  bj  the 
lepniy  of  the  defendant,  as  sherifiF  of  Eennebee^  on  an  attaeh- 
ment  against  one  Wing.  Subsequent  attachments  against  Wing 
were  levied  on  the  same  goods,  as  stated  in  the  opinion, 
but  the  plaintiff  had  executed  a  written  release  to  the  defend- 
ant of  all  claims  growing  out  of  said  attachments.  These 
was  a  clause,  however,  in  the  release,  whereby  the  plaintiff  re- 
tained and  preserved  all  his  rights  against  the  defendant  in 
consequence  of  the  prior  attachment  now  in  question.  Verdict 
for  the  plaintiff,  and  a  motion  to  set  the  same  aside.  The  other 
&cts  appear  from  the  opinion. 

Mdy  and  Wells,  for  the  defendant. 

Vose,  for  the  plaintiff. 

By  Court,  TsNinsT,  J.  This  is  an  action  of  trespass,  alleged 
to  have  been  committed  by  E.  W.  Kelly,  a  depuiy  of  the  de- 
fendant. Kelly  having  attached  certain  goods  described  in  the 
schedule  annexed  to  his  return  upon  a  writ  in  &vor  of  one 
Btnrtivant  against  John  O.  Wing,  the  owner  thereof » on  the 
deventh  of  June,  1841,  and  having  kept  the  same  by  his  servant 
without  removal,  till  the  fourteenth  of  the  same  month,  took  a 
veoeipt  of  certain  goods  of  the  value  of  three  hundred  doUan^ 
signed  by  die  plaintiff  and  one  Benson,  and  thereupon  delivoKed 
vip  all  the  goods,  and  left  the  plaintiff  in  poesossioii  of  theskira. 
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Wing  and  the  plaintiff  the  same  day  commenoed  taking  an  ao« 
count  of  the  goods,  which  they  completed  on  the  sixteenth  of 
tune,  and  the  plaintiff  became  the  bona  fide  purchaser  thereof, 
agreeing  to  pay,  as  a  part  of  the  consideration,  the  debt  to 
BturtiTant.     On  the  same  day,  after  the  purchase,  the  plaintiff, 
Wing,  and  others  being  in  the  store,  Kelly  informed  the  plaint- 
iff that  he  had  a  writ  in  favor  of  Samuel  Parsons  et  al.  against 
Wing,  and  said  he  must  take  the  goods;  the  plaintiff  replied, 
"  Well,  they  are  all  here;"  and  Eelly  handed  him  the  receipt, 
which  the  plaintiff  took  and  put  in  his  hat,  and  told  Eelly  he 
liad  purchased  the  goods;  Eelly  replied,  that  he  "supposed 
that  was  the  fact,  but  he  acted  under  instructions,  was  indem- 
nified, and  must  go  ahead;"  the  plaintiff  told  Eelly  he  had  better 
take  the  receipt,  which  he  refused  to  do,  but  took  the  key  of  the 
building,  the  goods  which  had  been  attached,  and  others  being 
there,  and  locked  up  the  store,  and  made  return  upon  the  writ 
in  faTor  of  Parsons  et  al.  of  the  goods  before  attached,  subject 
to  the  former  attachment;  the  plaintiff  left  the  store  and  made 
no  objection  to  the  course  taken  by  Eelly.     Some  time  after- 
wards, all  the  goods  in  the  store  were  returned  by  Eelly  as  at- 
tached upon  writs  made  upon  two  other  debts  against  Wing, 
which  were  subsequently  settled  bj  the  notes  of  the  plaintiff 
and  Wing,  the  creditors  having  made  a  discount  in  consider- 
ation of  a  release  to  the  def endadit  of  all  liability  on  account  of 
the  atliachment  upon  these  two  writs.    The  store  in  which  the 
goods  were,  was  owned  by  EeUy,  who  had  leased  the  same  by 
parol  to  Wing.    Neither  Wing  nor  the  plaintiff  had  been  noti* 
flad  to  quit  the  stove  prafious  to  the  attaehment  upon  the  writ 
of  Parsons  et  al.,  or  to  remove  the  goods.    The  goods  men- 
tioned in  the  schedule,  were  sold  upon  the  execution  issued 
vpon  a  judgment  recovered  by  Sturtivant  in  his  action  against 
Wing,  and  return  thereof  made.    A  bag  of  wool,  which  had 
been  left  in  the  store  by  the  plaintiff  to  be  sold  before  the  first 
attachment,  was  in  the  store,  when  EeUy  took  possession  on  the 
sixteenth  of  June.    The  judge  instructed  the  jury,  that  i!  the 
sale  from  Wing  to  the  plaintiff  was  bona  fide,  the  foregoing  facts 
constituted  a  taking  of  all  the  goods  in  tiie  store,  and  the  plaint- 
iff was  entiUed  to  recover  the  value  thereof  at  the  time  of  the 
taking,  deducting  the  amount  of  Sturtivanfs  execution,  and  all 
fees  thereon. 

To  preserve  an  attachment  of  prox>erty,  like  that  in  contro- 
versy, the  officer  who  made  it  must  retain  the  control  thereof 
himself  9  or  by  his  servant,  or  have  the  power  of  taking  inune- 
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diate  possession;  if  the  possession  is  abandoned,  the  attachment 
is  dissolved:  Nichols  v.  Patten^  18  Me.  231;  Waierhoiise  v.  Smiih, 
22  Id.  337.  It  may  well  be  doubted,  whether  the  officer  can 
retake  such  property,  after  he  has  delivered  it  up,  on  reoeiving 
security  for  its  redelivery,  or  the  payment  of  its  value,  without 
the  consent  of  the  owner  or  the  receiptor;  the  officer  is  interested 
only  to  have  the  means  of  satisfying  the  judgment,  which  the 
attaching  creditor  may  recover.  On  a  fair  construction  of  such 
instruments,  as  the  receipts  usually  given  for  prox>erty  attached, 
is  it  the  understanding  of  the  parties  thereto,  that  before  judg- 
ment, the  officer  can  take  possession  of  the  property,  unless 
the  assent  of  the  owner  or  receiptor  is  first  obtained,  especially 
if  there  be  no  suggestion^  that  the  latter  is  not  of  sufficient 
ability  to  make  indemnity?  To  give  him  this  power  would 
certainly  allow  him  to  disregard  the  spirit  of  his  contract,  and 
expose  the  property  often  to  a  ruinous  sacrifice.  The  promise 
of  the  receiptor  is  to  do  one  of  two  things,  and  like  other  con- 
tracts of  the  kind,  the  election  is  with  him.  In  Bobinson  v. 
Mansfield,  13  Pick.  139,  the  court  hold  the  lien  created  by  an 
attachment  discharged,  and  the  obligation  of  the  receiptor  sub- 
stituted for  the  goods.  In  Carr  v.  Farley ,  3  Fairf.  828,  Chief 
Justice  Weston  says,  ''a  wanton  and  unnecessaiy  interference 
is  not  to  be  encouraged."  But  if  the  receiptor  and  the  owner  of 
the  goods  attached  consent  that  they  may  be  taken,  the  officer 
can  not  be  a  trespasser. 

In  the  present  case,  Kelly  having  had  possession  of  the  goods 
in  the  store,  under  attachment,  by  his  servant,  from  the  eleventh 
to  the  fourteenth  of  June,  and  then  having  delivered  them  up» 
on  the  promise  of  two  persons  to  redeliver  them  on  demand, 
or  pay  tiheir  value,  must  be  considered  to  have  abandoned  the 
possession  and  permitted  them  to  go  to  whomsoever  they  be- 
longed; the  receiptors  could  not  be  the  servants  of  the  officer  in 
the  same  sense  as  was  the  one  who  held  the  possession  previously, 
after  the  attachment,  and  they  held  no  different  relation  to  the 
officer  than  that  of  receiptors,  where  the  property  is  permitted 
to  go  back  to  the  hands  of  the  debtor.  Here  it  did  go  into 
the  hands  of  the  debtor  by  the  permission  of  the  receiptors,  for 
immediately  after,  by  the  sale,  he  was  exercising  the  most  im- 
portant acts  of  ownership  and  dominion  over  it.  The  plaintiff 
afterwards  succeeded  to  all  the  rights  of  Wing,  by  the  purchase 
and  possession  of  the  goods:  Knap  v.  Sprague,  9  Mass.  258  [6 
Am.  Dec.  64];  Denny  et  al.  v.  Willard,  11  Pick.  625  [22  Am. 
Dec.  889]. 
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The  exceptions  disclose  uo  evidence  of  d  demand  by  Kelly  of 
the  goods  on  the  evening  of  the  sixteenth  of  June,  that  they 
might  be  held  for  his  indemnity  for  his  return  thereof  upon 
Sturtivant's  writ;  but  on  the  other  hand  announced  that  it  was 
his  duty  and  intention  to  attach  them  upon  another  writ;  he  did 
not  take  possession  upon  what  he  treated  as  a  voluntary  sur- 
render of  the  goods  by  the  plaintiff,  but  on  being  notified  by 
the  latter  of  his  purchase,  he  expressed  his  knowledge  of  that 
fact,  but  said  he  *'  acted  under  instructions,  was  indemnified, 
and  must  go  ahead."  When  the  receipt  was  handed  to  the 
plaintiff  and  taken  by  him,  it  was  in  consequence  of  no  agree- 
ment or  understanding,  so  far  as  the  case  finds,  that  the  goods 
were  to  be  delivered,  or  the  receipt  canceled;  at  the  same  time 
the  plaintiff  offered  to  return  the  receipt  as  a  subsisting  con- 
tract. The  return  of  the  goods  upon  the  second  writ,  under  the 
date  of  the  sixteenth  of  June,  shows  they  were  taken  by  the 
officer  for  that  purpose,  and  not  for  his  indemnity  for  his  liabil- 
ity on  the  first  writ.  The  submission  of  the  plaintiff  to  the  acts 
of  Kelly,  done  in  obedience  to  his  instructions,  his  indemnity, 
and  supposed  duty,  can  not  prejudice  his  claim;  remonstranoe 
would  have  been  unavailing,  and  resistance  criminal. 

The  taking  complained  of  by  the  plaintiff  was  one  entire  act, 
and  was  declared  by  Kelly,  and  shown  by  the  defense,  to  have 
been  upon  the  writ  in  favor  of  Parsons  et  cU,  v.  Wing;  the  plaint- 
iff was  dispossessed  of  all  the  goods,  and  because  a  part  only 
were  returned  upon  the  writ,  the  defendant  can  not  escape  lia- 
bility. The  store  being  the  property  of  Kelly  can  not  be  a  pro- 
tection to  the  defendant.  If  the  plaintiff  had  no  right  to 
continue  in  the  occupation,  the  goods  having  been  rightfully 
deposited  in  the  store,  he  was  entitled  to  a  reasonable  time, 
after  notice,  within  which  to  remove  them,  which  was  not  al« 
lowed:  EUia  y.  Paige,  1  Pick.  43.  But  the  officer  gave  no  such 
reason  for  excluding  the  plaintiff  and  shutting  the  store,  but 
one  altogether  different.  The  wool  was  taken  by  Kelly  as  much 
as  any  of  the  goods  in  the  store,  and  he  vras  not  excused,  be- 
cause  the  plaintiff  held  it  by  a  different  title  from  that  of  the 
other  goods.  The  release  given  by  the  plaintiff  to  the  defend- 
ant was  for  a  distinct  and  subsequent  act  of  the  deputy  sheriff; 
it  was  specially  agreed,  that  it  should  have  no  effect  upon  the 
claim  prosecuted  in  the  present  suit,  and  the  instruction  of  the 
judge  was  fully  authorized,  that  the  jury  would  disregard  en- 
tirely the  release.  The  rule  of  damages  was  correct.  The  tak- 
ing proved,  was  not  one  which  the  officer  was  authorized  to 
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make,  but  was  tortaous,  and  tiie  defendant  was  liaUe  for  all  the 
injuiy  occasioned  thereby. 

The  question  of  fraud  was  one  peculiarly  within  the  protinoe 
of  the  jury  to  settle.  There  was  evidence  sufficient  to  author- 
ize the  finding  upon  this  point,  standing  uncontradicted;  and 
that  of  a  controlling  character  was  not  so  condusiYe  as  to  wai^ 
Bant  the  court  to  disturb  the  verdict. 

Exceptions  and  motion  overruled. 


SuBirr  MUSS  BiTAnr  Fossuseon  or  Atcaoexd  PBonBrr,  or  hmv  a 
Hl^t  to  take  immedUto  poweMion,  to  preserve  the  lien  of  the  ettechmenti 
Bagleif  r.  White,  16  Am.  Deo.  S53;  FOt^plaee  t.  JhOeh,  23  Id.  688;  Hemmm-^ 
way  ▼.  Whteler,  26  Id.  411;  UOey  ▼.  Smith,  29  Id.  152;  MUU  ▼.  Camp,  9$ 
Id.  488;  NiehoU  t.  Patten,  Id.  713;  Gower  r.  Steveme,  Id.  737,  and  nofee; 
Ohadboume  ▼.  Summer,  41  Id.  720.  Hat  it  is  saffident  if  the  oflKoer's  ciu* 
tody,  varying  with  the  nature  and  position  of  the  property,  is  such  as  to  en- 
able him  to  retain  and  assert  his  eootrol  over  it,  so  that  probably  it  csa  no4 
be  interfered  with  withoat  his  knowledge:  Henunemway  v.  Wheder,  euprom 
bk  Barden  v.  DougUue,  71  Me.  402,  the  doctrine  of  the  prinoipal  case  on  this 
point  is  refekied  to  with  approvaL 

DsBToa  MAT  SxLL  Attachsd  Pbofsbtt  sabjeot  to  the  atfeadhments 
Dmmy  v.  WiOard,  22  Am.  Dec  380;  Fettyptaee  v.  Dvteh,  23  Id.  688;  Wk^pph 
T.  Thayer,  26  Id.  626;  AmM  v.  Broum,  36  Id.  296;  NiehoU  ▼.  Pattern,  36 
Id.713. 

BaoupToa  mat  Poboeasi  Attaohbd  Goods,  after  delivering  them  to 
llie  general  owner:  Denny  v.  WUlard,  22  Am.  Dec  380;  or  the  attaohfng  offi- 
esr  may  purchase  them:  Id.;  Arnold  v,  ^roicm,  35  Id.  296i 

Asnovu  or  Attaohbd  Goods  mat  MAorxAiir  RiPLKvnr  agsinst  the 
ifioer,  after  paying  off  the  attachment  and  giving  notioe  to  the  officer  and 
iisnanding  the  property,  notwithstanding  a  second  attachment  by  the  same 
sfficer,  made  after  the  assignment  and  delivery  thereof  to  the  sssignee,  sad 
before  the  discbaige  of  tbe  ficnt  attiPtat^Bfe  WMppU  ▼.  Thayer^  26  Am. 
Dec  626. 

SKXBirr'B  LzABiLiTT  lOB  Wboitotul  Ssorjbs  of  the  goods  of  one  perMa 
ander  an  attachment  against  another:  See  Owinge  ▼.  Frier,  12  Am.  Dec  883| 
Bond  V.  Ward,  6  Id.  28;  Woodbury  v.  Long,  19  Id.  345;  HeUy  v.  Huqy^erd^ 
Id.  803;  Shumway  v.  BuUer,  Id.  340;  Meldrum  v.  Snow,  20  Id.  489;  Buratey 
w.  ffamiUon,  25  Id.  423;  Banahan  v.  O'Neale,  26  Id.  576;  Parber  v.  Wahrodt 
10  Id.  124;  Skinner  v.  Moore,  Id.  155;  SUmU  v.  2>oiraer,  Id.  482;  Duperrmr. 
V«u%  WicUe,  39  Id.  509,  snd  note,  citing  other  cases  in  this  series  respecting 
the  sheriff's  liability  generally  for  seizing  the  property  of  one  person  nnder  a 
writ  sgainst  snother.    See  also  Paeeal  v.  Ducroe,  41  Id.  294. 

VuTDicvrvB  Damaobs  abb  not  Rboovk&ablb  aoaimbt  SHBRiff  for  wrong- 
folly  seizing  the  property  of  a  stranger  under  an  ezeoation,  where  he  has 
great  difficulty  in  ascertaining  the  title  to  the  property  seized;  but  he  is  lia- 
ble for  the  value  of  the  property,  and  the  owner  can  not  be  compelled  to 
Moept  the  price  for  which  the  sheriff  sold  it:  Duperromr.  Yarn  9RdUa^89Amr 
609. 
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Heath  v.  Williamb. 

[36]fAnx,209.] 

D  SomooENT  Etidincb  or  Titlb  to  land  to  mabxMa  treipaw 
ttg^tatt  one  who  oan  not  show  a  better  title  or  some  l^gal  right  of  entry. 

BuMUUi  OF  Fboov  as  to  Titli  to  Lavd  in  TaMstASB  by  a  pUuntiff  in  poe- 
■wion  agiinBta  defendant  ont  of  poaeeanon,  b  on  the  latter,  where  both 
elaim  the  title. 

fmoR  Affbopuation  or  Watbb  or  Stream  by  a  riparian  proprietor,  oon- 
fen  no  exdnsive  right  to  the  rue  of  it  aa  againat  another  riparian  propri- 
etor, nnleaa  the  latter'a  lighta  are  impaired  by  grant  or  Uoenae,  or  the 
prior  appropriation  haa  oontinned  adyeraely  for  more  than  twenty  yeara. 

BiPABXAN  OwvxB  IB  Pbotbotbd  aoaihbt  Flowdto  Baok  or  WAXEft  upon 
hia  land  and  milla  by  the  acta  of  another,  by  the  oonuion  law. 

Btpatwati  Owhxb  mat  Entkb  upon  Asjoinino  Land  to  Bemovb  Qb- 
flT&aonoN  in  a  atream,  whereby  the  water  ia  flowed  baok  npon  hia  land 
to  the  injury  of  hia  mill,  if  he  can  not  otherwiae  obtain  relief. 

Qbantbb  or  Land  with  "Puvilbox  or  Flowino  Land  and  ereotfaig 
dama  on  any  of  the  adj<nning  landa"  to  obtain  a  neoeaaary  aapply  of  water 
lor  milla  on  the  premiaea,  and  thoae  claiming  under  him,  may  maintain  a 
dam  ereeted  under  auoh  privilege  againat  any  peraon  ni^iwimg,  undor  a 
■ttbaequimt  oonyeyanoe  from  the  grantor,  any  adjoining  land  which  ia 
oveiHowed  by  the  water  from  auch  dam. 

lioBaQAOBx  a  NOT  Dbbmxd  to  havb  Lioknsbd  Bbiotion  or  Dam  bt 
MoBaoAOOK  on  the  mortgaged  land,  where  he  haa  permitted  the  lattar  to 
retain  poaaeaaion,  beoanae  he  haa  no  right  to  object  to  auch  erection. 

bVANT  IB  Ebtoffbd  TO  Dbnt  Landlobd'b  Titlb  while  the  relation 
tinnea,  but  after  it  oeaaea  hia  righta  are  not  impaired. 


TBBBPAfls  qujore  clausum/regU.  The  opinion  soffioienily  Mtm 
fhe  case,  which  aioee  on  tiie  aooepianoe  of  a  xefeiee's  report 

OtiSf  for  the  plaintiff. 

a.  W.  Batdidder,  for  ihe  defendant. 

By  Oonrt,  Sbeflet,  J.  This  is  an  action  of  trespaeB  quare 
ttauaum,  faronght  to  recover  damages  for  an  injnxy  done  to  the 
flmne  leading  water  to  the  plaintiff's  tannery.  The  defendant 
admitted,  that  he  zemoTed  some  planks  from  it  to  let  the  water 
run  off,  and  contended,  that  he  had  a  legal  right  to  do  so;  first, 
because  the  flnme  was  upon  his  land;  and  secondly,  because  the 
plaintiff's  miU-dam  caused  the  water  to  flow  back  upon  the 
wheel  of  his  clothing  mill,  situated  on  a  branch  of  the  same 
stream.  The  action  was  referred  to  the  judge  of  the  middle 
district  court,  who  made  a  report  against  the  plaintiff's  right  to 
mitiTifftm  the  action.  He  also  presented  with  his  report  certain 
deeds  of  conyeyance,  facts,  and  questions  of  law,  for  the  con- 
sideration of  this  court,  and  an  alternative  report  in  fiivor  of 
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ttie  plaintiff,  if  the  court  should  be  of  opinion  that  he  was  en- 
titled to  recover. 

The  report  states,  that  the  plaintiff's  dam  caused  the  water  to 
flow  back  so  much  as  to  seriously  impede  the  operation  of  the 
defendant's  mill;  and  that  he,  after  requesting  the  plaintiff  to 
let  the  water  flow  off,  so  that  it  would  not  injure  him,  removed 
the  planks  from  the  flume,  doing  no  greater  damage  than  was 
necessary  to  remove  the  water,  which  was  injurious  to  his  mill. 
The  plaintiff  owned  a  lot  of  land,  and  contended,  that  it  ex- 
tended southerly  so  far  as  to  embrace  the  land  on  which  his 
flume  had  been  built.  The  defendant  claimed  to  be  the  owner 
of  a  lot  of  land  adjoining  it  on  the  southerly  side,  and  con- 
tended that  his  land  extended  northerly  so  far  as  to  include  the 
land  under  the  flume.  The  referee,  without  a  detail  of  the  tes- 
timony introduced  before  him  to  establish  their  respective 
claims,  states,  that  ''the  proofs  were  so  balanced  that  the 
referee  had  no  other  means  of  deciding  which  of  the  parties 
owned  the  disputed  territory,  than  by  resorting  to  the  inquiry, 
on  whom  rested  the  onus  probandi.  That  he  supposed  it  to  be 
on  the  defendant,  and  the  result  was,  that  he  decided  that  the 
defendant  had  not  proved  his  title."  The  counsel  for  the  de- 
fendant insists,  that  this  conclusion  was  incorrect.  The  plaint- 
iff appears  to  have  been  in  possession  of  the  land,  on  which  the 
flume  was  erected,  for  several  years.  That  possession  was  suffi- 
cient to  enable  him  to  maintain  his  action  against  any  one,  who 
could  not  show  a  superior  title,  or  some  legal  right  to  enter 
upon  it.  The  defendant,  failing  to  show  a  superior  title,  could 
not  justify  his  acts  on  the  ground  that  the  flume  was  upon  his 
land. 

The  report  further  states,  that  "  defendant  has  a  clothing 
mill  on  the  stream  above  plaintiff's  dam.  It  is  fed  by  a  dam, 
which,  with  its  predecessor  on  the  same  site,  has  stood  for 
more  than  twenty  years  prior  to  the  alleged  trespeuss."  That  the 
plaintiff's  dam  and  mill  were  built  between  the  years  1829  and 
1833.  That  the  defendant  next  contended,  "tiiatas  his  mill 
and  dam  were  the  oldest,  he  had  a  right  of  priority  to  the  water, 
and  might  lawfully  break  the  flume,  as  he  did.  Beferee  was  of 
this  opinion,  unless  the  legal  principle  was  controlled  or  ren- 
dered inapplicable  by  other  considerations  belonging  to  the 
case. 

The  cases  cited  in  the  arguments  of  counsel  decide,  that 
priority  of  appropriation  of  the  water  of  a  stream  confers  no 
exclusive  right  to  the  use  of  it.     A  riparian  proprietor,  who 
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owns  both  banks  of  a  stream,  has  a  right  to  haye  the  water  flow 
in  its  natural  current,  without  any  obstruction  injurious  to  him, 
over  the  whole  extent  of  his  land,  unless  his  rights  have  been 
impaired  by  grant,  license,  or  an  adverse  appropriation  for 
more  than  twenty  years.     The  defendant  appears  to  be  the  un- 
disputed owner  of  the  land  on  both  banks  of  the  stream  below 
his  mUl,  nearly  or  quite  to  the  plaintiff's  dam,  unless  that  title 
shall  prove  to  be  defective  in  the  manner  hereafter  stated. 
While  it  is  contended,  that  the  plaintiffs  *'  dam  and  mill  were 
erected  with  such  knowledge  and  concurrence  of  the  defendant's 
grantors  as  amounted  to  a  license,"  it  is  not  contended,  that  he 
has  acquired  any  right  by  grant  or  by  an  appropriation  for  more 
than  twenty  years  to  cause  the  water  to  be  flowed  back  upon  .the 
defendant's  mill.     It  is  not  necessary  to  decide,  whether  the  de- 
fendant had  acquired  a  right  to  have  the  water  of  the  stream  so 
tised  as  to  prevent  its  being  thereby  flowed  bacli  upon  his  mill 
by  an  appropriation  of  it  without  such  an  occiuTonce  for  more 
than  twenty  years,  as  decided  in  the  case  of  GnnirJers  v.  New- 
man, 1  Bam.  &  Aid.  258.    Although  he  could  not  derive  any 
right  from  the  statute,  c.  126,  sec.  2,  or  from  priority  of  ap- 
propriation, yet  the  common  law  would  afford  him  sufficient 
protection  against  the  flow  of  water  back  upon  liis  own  land  to 
the  injury  of  his  mill  by  the  acts  of  another.     Failing  to  ob- 
tain relief  from  the  continuance  of  such  an  injury  without  it, 
he  might  lawfully  enter  upon  the  land  of  the  plaintiff,  and 
remove,  so  far  as  necessary,  the  obstruction  which  occasioned 
it;  unless  his  titie  to  the  water  power,  which  he  claimed,  should 
prove  to  be  defective,  or  his  full  right  of  use  should  prove  to  be 
impaired.    The  plaintiff  attempts  to  set  up  a  titie  in  himself,  or 
in  another,  to  the  lot  of  land  occupied  by  the  defendant.     He 
then  claims  to  be  the  owner  of  the  dam,  from  which  the  defend- 
ant's mill  derives  its  supply  of  water;  and  therefore  infers,  that 
he  had  a  right  to  deprive  him  of  the  use  of  it. 

The  facts  in  relation  to  the  titie  and  the  alleged  license  appear 
to  be  these.  Amos  Potter  and  Bobert  Ashford,  on  July  6, 1829, 
conveyed  by  a  deed,  recorded  on  March  3,  1831,  the  southerly 
lot  now  occupied  by  the  defendant,  to  William  Small,  who  on 
the  same  day  reconveyed  it  to  them  in  mortgage  to  secure  the 
purchase  money;  and  on  February  22, 1831,  conveyed  all  hiii 
interest  in  it  to  Calvin  Spaulding.  Amos  Potter  conveyed  on 
Hay  16, 1831,  the  northerly  lot  now  owned  by  the  plaintiff,  to 
Calvin  Spaulding,  who  entered  into  possession  of  both  lots  and 
occupied  them  hy  his  tenants  until  the  year  1836,  when  Small, 
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who  had  oontinned  to  occupy  under  Spaulding,  executed  a  le- 
lease,  written  on  the  back  of  the  mortgage  to  Potter  and  Ash- 
ford,  of  his  right  to  redeem  the  southerly  lot;  and  Potter,  with- 
out any  other  payment  of  them,  detiyered  to  him  the  notes  given 
for  the  purchase  money  and  secured  by  the  mortgage,  and  en- 
tered into  possession  of  the  lot.  The  plaintiff's  dam  and  mill 
were  erected,  while  Spaulding  was  thus  in  possession  of  both 
lots,  Potter  **  being  present  and  making  no  objection."  After 
the  mill  was  built,  and  prior  to  the  year  1837,  Potter  hired  it 
and  occupied  it  under  Spaulding,  who  had  conyeyed  both  lots 
to  John  Otis,  on  December  26, 1CB6,  by  deed  recorded  on  Octo« 
ber  11, 1842.  John  Otis,  on  June  6, 1842,  conyeyed  the  north- 
erly, but  not  the  southerly  lot,  to  the  plaintiff,  whose  assertion 
of  tiUe  to  the  southerly  lot  appears  to  have  been  made  without 
any  foundation.  Until  Otis,  or  some  person  denying  title  bom 
him,  shall  claim  that  lot  on  the  ground  that  the  proceedings 
between  Potter  and  Small  amounted  to  a  payment  of  the  mort- 
gage debt,  the  defendant  must  be  considered  as  legally  entitled 
to  hold  it  as  assignee  of  the  mortgagee.  But  as  he  failed  before 
the  referee  to  establish  his  title  to  the  northerly  bound  and  line, 
to  which  he  claimed,  he  must  be  considered  as  fidling  to  estab- 
lish that  line  in  such  a  maimer  as  to  include  within  the  bounds 
of  his  lot  the  dam,  from  which  his  mill  deriyes  its  supply  of 
water.  For  the  present  purpose,  that  dam  may  be  considered 
as  within  the  bounds  of  the  plaintiff's  lot.  The  conyeyanoe  from 
Potter  and  Ashford  to  Small,  bom  whom  the  defendant  deriyes 
his  title,  contained  this  cbuse:  "  and  also  the  privilege  of  flow- 
ing land  and  erecting  dams  on  any  of  the  adjoining  lands,  as 
much  as  is  necessary  for  the  benefit  of  machines  and  mills  on 
the  premises."  This  was  quite  sufficient  to  entitle  Small  and 
those  claimiug  the  same  title  and  rights  from  him,  as  the  de- 
fendant does,  to  maintiain  that  dam  to  flow  the  water  for  the  use 
of  the  mill.  Spaulding,  by  his  subsequent  conyeyance  from 
Potter,  must  take  his  title  subject  to  that  right.  The  plaintiff, 
deriying  his  title  from  Spaulding,  can  haye  no  superior  right, 
and  can  not  resist  the  right  of  the  defendant  to  obtain  a  supply 
of  water  for  the  use  of  his  mill. 

With  respect  to  the  asserted  license,  it  is  only  necessaiy  to 
remark,  that  a  mortgagee,  while  he  permits  the  mortgagor  to 
retain  the  possession,  can  haye  no  just  cause  to  interfere  or  to 
complain,  if  the  mortgagor  be  found  making  improyements 
upon  the  estate.  His  rights  can  not  be  impaired  by  his  neglect 
to  do  so.     While  Potter  continued  to  occupy  the  plaintiff's  mill 
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ms  the  tenant  of  Spaulding,  he  could  not  be  pennitted  to  deny 
the  title  of  Spaulding.  After  that  relation  ceased  to  exist,  his 
rights  would  not  thereby  be  impaired.  The  rights  of  Potter  to 
the  water  connected  with  the  southerly  lot,  do  not  appear  to 
have  been  impaired  by  any  of  these  transactions,  and  those 
rights  have  been  conveyed  to  the  defendant.  The  report  of  the 
referee  in  his  favor  is  accepted. 

PossnsiON  13  SuFncnirr  BvmxNCB  of  Titui  to  Maintaiv  TsBSPAflB 
fwarg  ckuuum/regUf  againrt  aTery  penon  but  the  tnie  Ofwnar:  See  Hofpoard 
▼.  Sedgiejf,  31  Am.  Dee.  04»  and  oases  cited  in  tlie  note  thereto.  So  poopee- 
■ioa  alone  it  eoffieient  evidence  of  title  to  maintain  trespass  for  chattela 
■gainst  a  mere  wrong-doer.  See  the  note  to  Oner  t.  Siormif  18  Am.  Dec.  646^ 
where  this  sabject  is  disGnssed  at  length.  See  also  BarroH  t.  CMeigh,  35  Id* 
006,  and  Porter  ▼.  WaBMrnm^  87  Id.  615^  and  cases  cited  in  the  notes  thereto. 

Bbioffbl  or  Tbnabt  to  Dint  Lahblobd's  Tikls:  See  ChamberB  ▼.  Pleakt 
32  Am.  Deo.  78;  Swift  ▼•  '2>eajt,  34  Id.  003;  TUZotem  t.  Kemned^,  80  Id.  330| 
Wkaley  r.  WheUqf,  40  Id.  604,  sad  prior  cises  in  this  series  cited  in  the  notes 
to  those  decisions. 

Biaar  to  Uss  of  Watai^  of  Stbxam  Flowiko  thsouoh  Ova's  Lamt 
See  Plumleigh  ▼.  Dawmm^  41  Am.  Dec.  100;  Car^  ▼.  Dankb,  Id.  682|  Cbn- 
weU  ▼.  BroaUkarit  Id.  244,  and  cases  dted  in  the  notes  thereto. 

RlOaT  OF  EZPABIAH  OWHXB  TO  BB  PBOTBOKBD  AOAINST  FLOWIKO  of  his 

land  by  obstmctions  pUused  in  the  stream  by  another  riparian  proprietor:  See 
Hay  ▼.  SterreUf  27  Am.  Deo.  313;  Onudvmnjf  v.  Joq^en^  Id.  417;  itTeol  ▼• 
Hemy^  33  Id.  124;  SimA  v.  MeAdame,  Id.  441. 

RioBT  TO  Ehtbb  on  Anothbb's  Land  to  Rbmotb  Obskbuosions  nr 
ScRBAM,  whereby  one's  land  is  flowed  or  lus  right  to  nse  the  stream  impeded. 
See  CoUmm  t.  Bicharde^  7  Am.  Deo.  160;  PreeeoU  ▼.  White,  32  Id.  266;  Chap> 
mum  V.  Thames  Mfg.  Co.,  33  Id.  401;  JoJmmm  v.  Jordan,  Zl  Id.  85;  iVveeoM 
▼.  WUUama,  30  Id.  688. 

BioBT  to  Maintadt  Dam  Flowivo  Anotbbb'b  Lani>»  how  AoQUiBBm 
See  Odiome  t.  Luford,  32  Am.  Dec.  387;  WUliatne  v.  Ifeleon,  34  Id.  45;  Seid- 
etioparger  r.  Spear,  35  Id.  403;  Ooufeil  v.  Thoffer,  38  Id.  400;  Oarjf  ▼.  JkmklU, 
41  Id.  532,  and  cases  cited  in  the  notes  to  those  dedsions. 

Licbnbb  OB  Gaaht  of  Bioht  to  Ebbot  Dam  on  Land  of  Liobnsob  ob 
Gbantob:  See  MeKeUip  ▼.  McHhawy,  28  Am.  Dec  711;  Mu^ford  ▼.  WkU' 
mey,  30  Id.  60;  ComM  t.  Brookhart,  41  Id.  244. 

Fbiob  Ajppbofbiation  of  Watbb  of  Stbbam,  Biobtb  Aoquibbd  bt. — ^Ths 
general  sabject  of  property  in  ronning  water  is  considered  in  the  note  to 
Oardner  ▼.  Newburgh,  7  Am.  Dec  626.  It  b  not  proposed,  therefore,  in 
this  pbM)e  to  travene  again  the  ground  covered  by  that  note^  bat  simply  to 
iscertain  what,  if  any,  ezdnsive  rights  can  be  acqnired  in  a  stream  by  the 
prior  appropriatian  of  it  to  some  beneficial  poxposc 

Eablt  Diota  upon  this  Subjiot. — ^The  doctrine  that  one  may  aeqalrs  aa 
SKdosive  right  to  the  nse  of  a  stream  of  water  in  a  particalar  manner,  ct  to 
a  particalar  extent^  by  mere  prior  appropriation  of  it,  owed  its  origin  to  somo 
sipressioni  in  early  Wnglish  cases  and  text-books.  Thas,  in  WiUkmu  ▼• 
iferfawi;  2  Bsni.  ft  Cress.  013,  Bayley,  J.,  says:  '*  Flowing  water  is  pMM 
farU.    So  soon  as  it  isiqipropriated  by  an  individoal,  lus  right  is  co-ezteosifo 
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with  the  beneficial  uae  to  which  he  appropriates  it.  Sabject  to  that  right, 
all  the  rest  of  the  water  remains  pvJl>Uci  juris.  The  party  who  obtains  a 
right  to  the  ezdnsive  enjoyment  of  the  water,  does  so  in  derogation  of  the 
primitive  right  of  the  public.  Now,  if  this  be  the  character  of  the  right  to 
water,  a  party  complaining  of  the  breach  of  such  a  right  ought  to  show  that 
he  is  prevented  from  having  water  which  he  has  acquired  a  right  to  use  for 
some  beneficial  purpose."  So  Tindal,  C.  J.,  says,  in  lAgginM  ▼.  Inge^  7  Bing. 
692:  "  Water  flowing  in  a  stream,  it  is  well  settled  by  the  law  of  England, 
iMpubiid  jurig,  •  *  •  And  by  the  law  of  England,  the  person  who  first 
appropriates  any  part  of  the  water  flowing  through  his  land  to  his  own  use, 
has  the  right  to  the  use  of  so  much  as  he  thus  appropriates  against  any 
other."  In  support  of  this  proposition,  the  learned  chief  justioe  refers  to 
Beqlqf  v.  Shaw,  6  Bast,  207»  where  Le  Bbmc,  J.,  reoognizes  the  doctrine  of 
the  superior  right  of  the  first  approriator  of  a  stream  of  water,  and  asserts  a 
further  right  of  other  riparian  owners  to  aoquire,  iu  the  same  way,  a  aimilsr 
priority  in  the  residue  left  unappropriated  by  the  first  taker.  He  says: 
"After  the  erection  of  works,  and  the  appropriation  by  the  owner  of  the 
land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a  proprietor  of 
other  lands  afterwards  takes  what  remains  of  the  water  before  unappropii- 
atedy  the  first-mentioned  owner,  howoTer  he  might,  before  such  second  ap- 
propriation, have  taken  to  himself  so  much  more,  can  not  do  so  afterwards.** 
In  accordance  with  these  judicial  expressions,  Blaokstone  says:  "  If  a  stream 
be  unoccupied,  I  may  erect  a  mill  thereon  and  detain  the  water;  yet.  not  so 
as  to  injure  my  neighbor's  prior  mill,  or  his  meadow,  for  he  hath  by  the  first 
oooupancy  acquired  a  property  in  the  current:"  2  BL  Com.  402.  Upon  the 
face  of  them,  these  statements  of  the  rule  of  law  upon  this  point,  would  oer^ 
tainly  imply  that  property  in  a  stream  can  be  acquired  only  by  appropriation, 
and  that  the  first  appropriator  may,  if  he  pleases,  take  tlie  whole  stream  to 
his  own  use,  to  the  exclusion  of  other  owners  of  land  upon  the  same  stream. 
On  examination,  however,  it  will  be  found  that  the  cases  from  which  the 
foregoing  extracts  are  taken,  did  not  call  for  any  such  expressions  on  the  pari 
of  the  judges.  Later  cases  in  Bogland  have  conclusively  established  the 
doctrine,  that  the  rights  of  riparian  owners  in  natural  streams  of  water  fiow- 
ing  through  their  land  have  a  more  subtantial  and  permanent  foundatioii, 
than  that  of  mere  appropriation,  and  that  one  riparian  owner  can  not  be  d^ 
prived  of  his  right  to  a  just  and  reasonable  use  of  the  stream,  by  being  an- 
ticipated in  such  use  by  his  neighbor. 

Pbssbnt  English  Doctbins.  —The  whole  subject  of  the  rights  of  riparian 
owners  in  the  flow  of  natural  streams  of  water  upon  their  land  un  1  rwent  a 
very  thorough  examination  in  the  leading  case  of  Mamm  v.  Hill,  n  lAam.  k 
AdoL  1,  and  Mr.  Chief  Justioe  Denman,  in  a  most  able  opinion,  sbiKviMi  thai 
neither  the  common  nor  the  civil  law  affords  any  support  for  the  mischievous 
doctrine  that  the  first  occupant  or  appropriator  of  such  a  stream  can,  by  his 
mere  priority,  acquire  such  a  superiority  of  right  therein  as  to  deprive  other 
riparian  proprietors  on  the  same  stream  of  the  benefits  to  be  derived  from  Its 
natural  flow  in  its  aocustomed  channel,  subject  to  a  reasonable  use  by  eaoh 
owner  in  turn.  From  a  careful  examination  of  the  civil  law  authoritieB  upon 
which  the  doctrine  that  water  is  pMiei  juris  is  based,  he  shows  that  "the 
Roman  law  considered  running  water,  not  as  a  bonum  vaeam,  in  which  any 
one  might  acquire  a  property;  but  as  public  or  common,  in  this  sense  only, 
that  all  might  drink  it,  or  apply  it,  to  the  neoeasary  purposes  of  supporting  lifei 
and  that  no  one  had  any  property  in  the  water  itself,  except  in  thai  partioalar 
portion,  which  he  might  have  abstracted  from  the  stream,  and  of  which  he  bad 
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the  ponession:  and  during  the  time  of  such  possession  only."  Upoai  the  par- 
ticular point  as  to  the  rights  of  a  prior  appropriator  of  the  water  of  a  stream 
he  says:  **  The  position  that  the  first  oconpant  of  nmning  water  for  a  benefi- 
cial purpose  has  a  good  title  to  it»  is  perfectly  tme  in  this  sense,  that  neither 
the  owner  of  the  land  below  can  pen  back  the  water,  nor  the  owner  of  the 
land  above  divert  it  to  his  prejudice.  In  this  as  in  other  cases  of  injaries  to 
real  property,  possession  is  a  good  title  against  a  wrong-doer;  and  the  owner 
of  the  land  who  applies  the  stream  that  rans  through  it  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or  obstructed,  may 
recover  for  a  consequential  injury  to  the  mill:  Earl  of  Rutland  v.  Bowler, 
Palmer,  290.  But  it  is  a  very  different  question  whether  he  can  take  away  from 
the  owner  of  the  land  below,  one  of  its  natural  advantages,  which  is  capable 
ol  being  applied  to  profitable  purposes,  and  generally  increases  the  fertility  of 
the  soil,  even  when  unapplied;  and  deprive  him  of  it  altogether  by  anticipat- 
ing him  in  its  application  to  a  useful  purpose."  Further  on  he  says:  "It  ap- 
pears to  us  that  there  is  no  authority  in  our  law,  nor,  as  far  aa  we  know,  in 
the  Roman  law  (which,  however,  is  no  authority  in  ours),  that  the  first  occu- 
pant (though  he  may  be  the  proprietor  of  the  land  above)  has  any  right,  by 
diverting  the  stream,  to  deprive  the  owner  of  the  land  below,  of  the  special 
benefit  and  advantage  of  the  natural  flow  of  water  therein.'* 

In  that  case  the  defendant,  in  1818,  had  erected  a  mill  on  a  stream  nmning 
through  his  land.  The  plaintifiTs  grantor,  who  was  the  owner  of  land  be- 
low on  the  same  stream,  and  had  used  the  water  of  the  stream  for  twenty 
years  2i  watering  his  cattle  and  irrigating  his  land,  gave  the  defendant  a 
parol  license  to  erect  his  dam  at  a  certain  point,  and  to  take  what  water  he 
pleased  at  that  point.  The  defendant  availed  himself  of  the  license,  but  the 
water  taken  by  him  was  returned  into  the  stream  above  the  plaintiff's  land. 
The  defendant  at  the  same  time,  without  license,  diverted  the  water  of  oer» 
tain  springs,  which  had  been  accustomed  to  flow  into  the  stream,  and  con- 
ducted it  into  a  reservoir  for  the  use  of  his  milL  In  1828,  the  plaintiff  alM> 
erected  a  mill  on  his  land,  and  appropriated  to  its  use  all  the  surplus  water 
not  diverted  or  used  by  the  defendant,  and  in  1829,  he  destroyed  the  defend- 
ant's dam  and  gave  him  notice  not  to  divert  the  water.  But  the  defendant 
erected  a  new  dam  lower  down,  by  means  of  which  all  the  water  was  at  times 
diverted  from  the  plaintiff's  mill,  and  at  others  part  of  the  water  was  diverted 
and  returned  into  the  stream  in  a  heated  state.  The  plaintiff  brought  an  ac- 
tion on  the  case  for  this  injury,  and  it  was  held:  1.  That  as  to  the  surplus 
water,  unappropriated  by  the  defendant's  original  dam,  the  plaintiff  was  cer- 
tainly entitled  to  recover,  whether  the  defendant  had  acquired  any  exclusive 
right  by  his  prior  appropriation  or  not  2.  That  as  to  the  water  diverted  by 
the  new  dam,  the  plaintiff  was  entitled  to  recover,  becaose  the  license  to 
erect  the  original  dam  did  not  extend  to  any  dam  at  any  other  point,  and  be- 
cause the  license  was  revoked  before  the  new  dam  was  erected.  3.  That  as 
to  the  water  diverted  from  the  springs  and  collected  in  the  defendant's  reser- 
voir in  1818,  tiie  plaintiff  was  also  entitled  to  recover,  because  of  his  right 
as  riparian  owner  to  the  advantages  of  the  stream  flowing  in  its  natural 
course,  unless  that  right  was  barred  by  an  actual  grant  to  the  defendant,  or 
by  an  adverse  enjoyment  for  twenty  years  affording  a  presumption  of  a  granl 
l%e  principle  deducible  from  this  case,  and  from  what  is  said  by  the  learned 
chief  justice  in  the  foregoing  extracts  from  his  opinion  on  the  subject  of 
prior  appropriation,  seems  to  be  that  a  riparian  owner  gains  no  additional  or 
more  extensive  rights  in  the  stream,  to  the  detriment  of  other  owners  below 
and  above  him,  by  being  the  first  to  apply  the  water  to  a  beneficial  use. 
His  rights  depend  upon  bis  riparian  ownership,  and  his  prior  appropriation  is 
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bat  the  «»roi«e  of  hii  pfe-ezisting  rightk  If  ha  ezoeeda  his  priTilage  m 
saoh  ripuian  owner,  it  b  mere  lunxiMttion,  end,  unleae  ooQtiniied  so  long  m 
to  raise  a  preramption  of  a  flinnti  it  gives  him  no  additional  right  in  the  stream. 
The  only  adyantage  that  he  gains  by  his  prior  appropriation  is  that  in  case  ol 
a  dirtnrbanoe  of  his  right  his  damages  will  be  measured  by  his  beneficial  nsa. 
This  appears  to  be  the  oonstniction  put  upon  the  case  in  Holker  v.  ParriUf 
L.  BL,  10  Ex.  59.  In  that  case  it  was  held,  that  where  water  was  canisd 
from  a  natural  stream  by  an  immemorial  artificial  channel  to  a  watering- 
trough  on  certain  land,  where,  after  supplying  the  trough,  it  was  diflfnsed 
over  the  ground  and  lost,  and  the  owner  of  the  land  subeequently  oondncted 
the  waste  water  from  the  trough  to  a  mill  which  he  afterwards  sold  to  the 
plaintifl^  the  latter  could  reoover.for  a  diversion  of  the  original  stream  to  the 
Injury  of  his  mill,  by  a  riparian  proprietor  above  the  head  of  the  ancient  aiii- 
fldal  channel.  Lush,  J.,  laid  it  down  that  the  plaintifi*s  grantor  could  hava 
recovered  for  an  undue  diversion  of  the  water,  diminishing  the  aconstonad 
supply  to  the  trou^  before  the  mill  was  built,  and  that  the  erection  of  the 
mill,  and  the  applicatbn  of  the  water  to  its  use,  simply  made  the  water  mora 
beneficial  to  him,  and  thereby  enhanced  his  damages  in  case  of  a  WTOQgfnl 
diversion.  "  It  b  the  necessary  efieet,"  says  he,  '*of  every  appropriation  ol 
running  water  to  a  new  and  more  beneficial  use,  that  a  wrongful  diversion  or  ab- 
straction entaib  a  larger  measure  of  responsibility.  It  b  estabUshed  by  many 
authorities,  which  are  collected  in  and  confirmed  by  MoMon  v.  J7tfl,  5  Baa. 
k  AdoL  I,  that  as  socm  as  the  owner  of  land  on  a  stream  has  approisiftted  tfaa 
water  to  a  beneficial  use,  he  may  sue  for  the  injury  done  to  him  in  respect  of 
such  new  use.  In  that  case,  the  proprietor  having  appropriated  the  stream  to 
the  use  of  a  mill  newly  erected,  was  held  entitled  to  recover  from  a  propri- 
etor higher  up  the  stream,  damages  for  the  injury  to  his  mill,  occasioned  by 
the  wrongful  diversion  of  the  stream,  althou^  before  the  mill  was  built^  the 
wrong-doer  would  only  have  been  liable  to  nominal  damages.'*  The  doctrine 
that  the  water  in  a  running  stream  b  not  dontcm  vacaau,  to  which  the  first 
appropriator  acquires  an  exclusive  rights  b  fully  approved  as  laid  down  bj 
Chief  Justice  Denman,  in  Ewhfty  v.  Oioen,  6  Ex.  862. 

In  thb  Ukitbd  Statu  it  b  well  settled«  in  accordance  with  the  doctrine 
of  the  principal  case,  that  mere  prior  occupancy  or  appropriation  of  the  wa- 
ters of  a  running  stream  by  a  riparian  owner,  unless  continued  for  such  length 
of  time  as  to  raise  a  presumption  of  a  grants  can  give  no  exclusive  right 
thereto  as  against  other  owners  above  or  below  him  on  the  same  stream,  ex- 
cept where  the  common  law  has  been  modified  by  local  usage  or  by  statntoiy 
enactment:  Patmer  v.  MuUiganf  2  Am.  Dec.  270,  and  note;  PlaU  v.  Johtutm^ 
8  Id.  233;  Martin  v.  Bigdow,  16  Id.  096;  JEToy  v.  StemU,  27  Id.  818;  8Umt 
V.  MeAdofM,  83  Id.  441;  Daeb  v.  ISOer,  36  Id.  334;  Evan$  v.  MerriweeUktr, 
88  Id.  109;  Oibium  v.  TVton,  6  K.  H.  231;  Coislsf  v.  Kidder,  24  Id.  378; 
Parker  v.  ffotchkiaa,  25  Conn.  821;  JTeeney  ete.  Oa.  v.  Umon  Ufg,  Co,,  39  Id. 
676;  HartuOl  v.  Sm,  12  Fa.  St  248;  Pngh  v.  Wh&Oor,  2  Dev.  &  R  66;  B»m 
V.  JTeniiecfy,  48  Id.  67;  Rmdd  v.  fTtmuiu,  Id.  386;  Dwmani  v.  JTeOoy^,  29  Mich. 
420;  iSSeO^moii  V.  IFIUte  JZmO;  ef<^  Cb.,  3  Woodb.  ft  M.  66^^  TfUr^.Wmmmm. 
4  Mason,  397;  Angell  on  Watercourses,  sees.  134k  860.    The  right  to  water 
running  in  a  mktnrsl  stream,  as  between  riparian  proprietorsy  b  not  acquired 
by  mere  appropriatUm  or  use,  without  license  or  grant  or  adverse  enjoymsnl 
implying  a  grant,  but  b  an  incident  annexed  by  law  to  the  ownership  of  the 
Und:  BioneAonl  v.  Aiivr,  23  Am.  Dec  604;  Wadtworth  v.  TitUdmrn,  39  Id. 
391.    «0f  a  thing  oommon  by  nature,"  aays  Story,  J.,in  Tgler  v.  WiUdnafm, 
mtpra,  **  there  may  be  an  appropriation  by  general  oonsent  or  grant.    Mere 
prbrHgr  of  appropriation  ol  rwBiiing  vslVt  withoat  saoh  oomsnt  or  granl^ 
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confers  no  ezolnaiya  right.  It  is  not  like  the  case  of  mere  oocnpanoy,  where 
the  first  oocnpant  takes  hy  force  of  his  priority  of  oocapancy.  That  sup- 
poses no  ownership  already  existing,  and  no  right  to  the  use  already  aoquired. 
Bat  our  law  annexes  to  the  riparian  proprietors  the  right  to  the  use  in  oom- 
mcm,  as  an  incident  to  the  land;  and  whoever  seeks  to  found  an  exclusive  use, 
must  establish  a  rightful  appropriation  in  some  manner  known  and  admitted 
by  the  law.  Now  this  may  be,  either  by  a  grant  from  all  the  proprietors, 
whose  interest  b  affected  by  the  particular  appropriation,  or  by  a  long  exclu- 
■iTe  enjoyment,  without  interruption,  which  affords  a  Just  presumption  of 
right." 

The  question  as  to  the  rights  of  a  prior  appropriator  of  the  water  of  a  natural 
fcm,  as  against  other  proprietors  along  the  same  stream,  b  very  learnedly 

kmined  by  Mr.  Chief  Justice  Ruffin,  in  Pugh  ▼.  Wheeler,  2  Dev.  ft  B.  55, 
where  he  says:  **  The  defendants  say,  that  such  one  of  the  owners  as  may  first 
ttpply  the  water  to  any  particular  purpose,  gains  thereby,  and  immediately, 
the  exclusive  right  to  that  use  of  the  water.  That  is  true  in  this  sense,  that 
any  other  proprietor  above  or  below  can  not  do  any  act  whereby  that  par- 
ticular enjoyment  would  be  impaired,  without  answering  for  the  damages 
•which  are  occasioned  by  the  loss  of  the  particular  enjoyment  Whereas, 
before  the  particular  application  of  the  water  to  that  purpose,  the  damages 
would  not  have  included  that  possible  application  of  the  water,  but  been 
confined  to  the  uses  then  subsisting.  But  to  render  the  proposition  even  thus 
far  true,  the  use  supposed  must  be  a  legitimate  one;  that  is,  it  must  not  inter- 
fere with  any  previously  existing  right  in  another  proprietor;  for  usurpation 
does  not  justify  itself.  If  one  buld  a  mill  on  a  stream,  and  a  person  above 
divert  the  water,  the  owner  of  the  mill  may  recover  for  the  injury  to  the 
mill,  although,  before  he  built,  he  could  only  recover  for  the  natural 
uses  of  the  water,  as  needed  for  lus  family,  hu  cattle,  and  irrigation.  But  if, 
instead  of  building  a  mill,  he  had  diverted  the  stream  itself,  he  can  not  jus- 
tify it  against  a  proprietor  below,  upon  the  ground,  that  he  had  thus  made 
an  artificial  use  of  the  water  before  the  other  had  made  any  such  application 
of  1%.  The  truth  is,  that  every  owner  of  land  on  a  stream,  necessarily,  and  at 
all  times,  is  using  water  running  through  it — if  in  no  other  manner,  in  the 
fertility  it  imparts  to  hb  land,  and  the  increase  in  the  value  of  it.  There  is, 
therefwe,  no  prior  or  posterior  in  the  use;  for  the  land  of  each  enjoyed  it 
alike  from  the  origin  of  the  stream,  and  the  priority  of  a  particular  new  ap- 
plication or  artificial  use  of  the  water  does  not»  therefore,  create  the  right  to 
that  use;  but  existence,  or  non-existence,  of  that  application  at  a  particular 
time,  measures  the  damages  incurred  by  the  wrongful  act  of  another  In  dero- 
gation of  the  general  right  to  the  use  ol  the  water,  as  it  passes  to^  through, 
or  from  the  land  of  the  party  complaining.  The  right  b  not  founded  in  user, 
but  b  inherent  in  the  ownership  of  the  soil;  and  when  a  title  by  use  b  set  up 
against  another  proprietor,  there  must  be  an  enjoyment  for  such  length  of 
time  as  will  be  evidence  of  a  grant,  and  thus  constitute  a  title  under  the  pro- 
prietor of  the  land."  And  elsewhere  in  the  same  opinion  he  saysx  **  The  use 
to  which  one  b  entitled  b  not  that  which  he  happens  to  get  before  another, 
but  it  b  that  which,  by  reason  of  hb  ownership  of  land  on  the  stream,  he  can 
enjoy  on  hb  land  and  as  appurtenant  to  it." 

In  accordance  with  these  principles  it  b  settled,  that  an  upper  riparian 
owner  can  not,  by  mere  prior  appropriation,  acquire  the  right,  as  against  a 
lower  proprietor,  to  divert  the  entire  stream,  or  an  unreasonable  propor- 
tion thereof,  for  irrigation  or  mechanical  uses,  without  restoring  the  water 
to  the  natural  bed  of  the  stream  before  it  leaves  his  land:  See  Jliaeon 
Ax.  Pao.  Toil.  XLm— 18 
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f.  HiU,  6  Bam.  &,  Adol.  1;  Evana  ▼.  MerriwecUher,  38  Am.  Dec.  106. 
Aetiud  appropriation  of  the  water  of  a  stream  by  a  riparian  propriety 
to  Bome  beneficial  um,  is  not  neceesary,  to  entitle  him  to  complain  of  a 
diversion  of  it  by  a  proprietor  above  him*:  AcUum  v.  Barney,  25  Vt.  228. 
Non-Tuer  does  not  impair  any  of  his  rights  in  the  water  of  the  stream,  nor 
confer  any  adverse  rights  upon  another:  Taimuend  v.  McDonald,  12  N.  T. 
881;  PiUtbury  v.  Moort,  44  Me.  154.  Thereforo  the  owner  of  an  nnoooapied 
mil]  privilege  may  recover  for  a  diversion  of  the  stream  by  a  prior  appro- 
priator  above  him:  Blanchard  v.  Baker,  23  Am.  Dec.  504.  He  is  entitled  to 
have  the  whole  stream  flow  in  its  natoral  channel  through  his  land,  subject 
only  to  the  diminution  and  rotaidation  incident  to  a  reasonable  use  by  pro- 
prietors above  him,  although  he  may  not  require  the  whole  or  any  part  ol  the 
stream  for  mechanical  purposes:  Orooher  v.  Brcufg,  25  Id.  555.  Any  infringe- 
ment of  his  rights  in  the  stream  which  may  form  the  basis  of  a  presumption 
of  a  grant  by  lapse  of  time,  necessarily  imports  damage  and  entitles  him  to 
recover:  Chapma/n  v.  Thames  Mfg,  Co.,  33  Id.  40;  Plvmleigh  v.  Dawoon,  41 
Id.  199.  "  That  a  diversion  of  a  watercourse,  without  actual  injury  to  a 
riparian  owner,  lower  down  the  stream,  legally  imports  damage  (because  it 
is  an  infringement  of  right),  is  a  doctrine  powerfully  sustained  by  American 
authorities:"  Ang.  on  Watercourses,  sec.  135,  citing  many  cases  to  which  it 
Is  unnecessary  to  refer  in  this  note,  as  this  question  is  merely  incidental  to 
the  subject  under  discussion. 

And  as  a  riparian  proprietor  can  not  by  prior  appropriation  acquire  the 
right  to  divert  a  watercourse  as  against  a  lower  proprietor,  so  he  can  not 
by  such  priority  acquire  a  right  to  consume  the  entire  stream  for  mechan- 
ical  purposes,  as  by  converting  it  into  steam:  BUsa  v.  Ketmedy,  43  Dl. 
07.  Although  he  may,  by  virtue  of  his  position  upon  the  stream,  appro- 
priate the  whole  of  it,  as  against  lower  proprietors,  for  domestic  and  culi- 
nary purposes  and  other  natural  wants,  if  his  needs  require  it:  Bvaau  v. 
MerriwecUher,  38  Am.  Dec.  110;  Stein  v.  Burden,  29  Ala.  127;  Slack  v. 
Marsh,  11  Phila.  543.  But  his  righto  in  that  regard  must  be  reasonably  and 
properly  exeroised,  and  there  must  be  no  unnecessary  diminution  or  waste: 
Wadsuforth  v.  Tillotson,  39  Am.  Dec  391.  The  upper  riparian  owner  can  not 
acquire  the  right  by  priority  of  appropriation  for  mechanical  uses,  to  increase 
the  fall  on  his  own  land,  by  deepening  the  channel  on  his  neighbor's  land,  or 
by  digging  Mb  tail-race  into  his  neighbor's  land,  so  as  to  deliver  the  water  into 
the  stream  at  a  lower  level  than  where  it  leaves  his  land.  See  the  remarks 
of  Gibson,  C.  J.,  and  Huston,  J.,  in  McCalnumt  v.  Whitaker,  23  Id.  102.  So 
a  lower  proprietor  cannot  by  prior  appropriation  acquire  the  right  to  preTent 
a  riparian  owner  above  him  from  detaining  or  retarding  the  stream  for  hit 
reasonable  use  for  operating  machinery  on  his  own  land,  or  from  consuming 
a  reasonable  proportion  of  the  water  in  such  use,  or  to  wn^infA^p  an  action 
against  such  upper  proprietor  for  such  reasonable  detention  or  consumption 
of  the  stream:  Palmer  v.  Mulligan,  2  Id.  270;  PlaU  v.  Johnwn,  8  Id.  233; 
Martin  v.  Bigehw,  16  Id.  696;  Hoy  v.  SterreU,  27  Id.  313;  Kemey  etc,  Mfg, 
Co.  V.  Unim  Mfg.  Co,,  39  Conn.  576;  ffartzaU  v.  SiU,  12  Pa.  St.  24a 

Every  riparian  owner  has  the  right  to  detain  the  water  of  a  stream,  running 
through  his  land,  for  reasonable  mechanical  uses:  Parker  v.  ITotchki$8,  25 
Conn.  321.  Some  retardation  and  diminution  of  the  stream  are  necessarily 
incident  to  ite  reasonable  use,  and  no  one  can  complain  of  it:  Evan$  v.  Merri- 
weather,  38  Am.  Dec  106;  WadawoHh  v.  Tillotson,  39  Id.  391;  Tyler  v.  WH- 
kinson,  4  Mason,  400;  Cfould  v.  Boston  Duck  Co,,  13  Gray,  442.  Nor  can  the 
lower  proprietor  acquire  by  priority  of  appropriation  the  right  to  flow  back 
the  water  of  the  stream  upon  an  upper  proprietor's  land  or  subsequently 
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wected  mill:  Stout  v.  McAdams^  33  Am.  Dec.  441;  ComUs  t.  Kidder,  24  K. 
H.  378;  Pugh  v.  Wheder,  2  Dev.  At  B.  <57.  "  No  penan,**  nys  Baffin,  C.  J.» 
in  the  CMe  last  cited,  "  can,  for  the  sake  of  giving  himself  a  use  of  the  water, 
Justify  throwing  it  back  npon  the  land  of  another,  so  as  to  deprive  him  of 
suiy  use  of  his  land,  whether  for  caltivation,  the  erection  of  machinery,  or 
other  buildings.  Ponding  water  back  on  land  above,  seems  to  be  so  clear  and 
direct  an  invasion  of  the  proprietary  interest  in  the  land  itself,  independent 
of  the  right  to  nse  the  water,  as  certainly  to  be  a  good  cause  of  action,  unless 
there  be  a  grant  of  the  easement;  and  if  there  be  no  grant  in  fact,  the  action 
mnst  lie,  at  all  times,  at  which  the  owner  wishes  to  apply  his  land  to  a  more 
beneficial  purpose,  unless  he  has  permitted  the  other  to  enjoy  so  long  as  to 
amount  to  a  grant  in  law."  In  that  case,  after  the  defenduit's  mill  was 
erected,  the  plaintiff}  who  was  a  riparian  proprietor  above,  put  a  new  wheel 
in  his  mill,  and,  for  the  purpose  of  a  more  beneficial  use,  set  it  several  inches 
lower  than  his  old  wheel,  so  that  his  damage  from  the  back-water  of  the  lower 
mill  was  increased,  and  it  was  held  that  he  was  entitled  to  recover  for  such 
incressed  damage.  The  case,  as  to  the  liability  of  one  ponding  back  water 
upon  another's  land,  is  approved  in  Burnett  v.  NkhoUon,  72  N.  0.  334. 

RiPABiAN  OwNKBS  EQUALLY  ENTITLED  TO  Rbasonablb  Uss. — The  gen- 
eral principle  is,  that  every  owner  of  land  through  which  a  natural  stress  of 
w»ter  flows  has  a  usufruct  in  the  stream,  as  it  passes  along,  and  has  an  equal 
rigjht  with  those  above  and  below  him  to  the  natural  flow  of  the  water  in  its 
accustomed  channel,  without  unreasouable  detention  or  diminution  in  quan- 
tity or  quality,  and  to  the  reasonable  use  of  the  stream  for  every  beneficial 
purpose  to  which  it  can  be  applied,  and  none  can  make  any  use  of  it  preju- 
dicial to  the  other  owners,  unless  he  has  acquired  a  right  to  do  so  by  license^ 
grant,  or  prescription:  McCcUmont  v.  Whitaker,  23  Am.  Dec.  102;  Crooher  v. 
Bragg,  25  Id.  555;  Bttddmgttm  v.  Bradley,  26  Id.  386;  Omelvany  y,Jagger$,. 
27  Id.  417;  Hvana  v.  MerriwecUher,  38  Id.  106;  Wadnworth  v.  TiOotson,  39 
Id.  391;  Plumleigh  v.  Dawson,  41  Id.  199,  and  cases  cited  in  notes;  Whippk 
▼.  Cumberland  MJg.  Co.,  2  Story,  664;  Stein  v.  Burden,  29  Ala.  127;  OUleU 
▼.  Johmmm,  30  Conn.  180;  Keeney  etc.  Mfg.  Co,  v.  UnUm  Mfg,  Co,,  39  Id. 
676;  Rudd  v.  Williams,  43  HI.  385;  ShamUffer  v.  Council  Orove  etc.  MiU  Co., 
IS  Kan.  24;  PiUshury  v.  Moore,  44  Me.  154;  Mayor  etc.  of  Bcdtimore  v.  Ap* 
pM,  42  Md.  442;  QouXd  v.  Boston  Duck  Co.,  13  Gray,  442;  Dumont  v.  Kd- 
logg,  29  Mich.  420;  CowUs  v.  Kidder,  24  N.  H.  364;  HMen  v.  Lake  Co.,  53 
Id.  552;  Aequadumonk  Water  Co.  v.  Watson,  29  N.  J.  £q.  366;  Wheatley  v. 
Ckrisman,  24  Pa.  St.  298;  Snow  v.  Parsons,  28  Vt.464;  Emhrey  v.  Owen,  6 
Ex.  352:  Wright  v.  Howard,  1  Sim.  ft  Stu.  190.  For  further  authorities  on 
this  point,  see  the  note  to  Gardner  v.  NewburgK  7  Am.  Dec.  526. 

The  right  of  each  riparian  owner  is  modified  by  that  of  all  the  other  owners 
on  the  same  stream:  ff olden  v.  Lake  Co.,  53  N.  H.  552;  Dumont  v.  Kellogg, 
29  Mich.  423;  Snow  v.  Parsons,  28  Vt.  464.  « It  is  a  right  only  to  the  flow 
of  the  water  and  the  enjoyment  of  it  subject  to  the  similar  rights  of  all  the 
proprietors  of  the  banks  on  each  side  to  the  reasonable  enjoyment  of  the 
same  gift  of  Providence:"  Parke,  B.,  in  Embrey  v.  Owen,  6  Ex.  352.  Mr.  Jus- 
tice Cooley  thus  states  the  rule  in  Dumont  v.  KeUogg,  29  Mich.  423:  "As 
between  different  proprietors  on  the  same  stream,  the  right  of  each  qualifies 
that  of  the  other,  and  the  question  always  is,  not  merely  whether  the  lower 
proprietor  suffers  damage  by  the  use  of  the  water  above  him,  nor  whether 
the  quantity  flowing  on  is  diminished  by  the  use,  but  whether  under  all  the 
eircnmatances  of  the  case  the  use  of  the  water  by  one  is  reasonable  and  con- 
fisient  with  a  correspondent  enjoyment  of  right  by  the  other."    In  a  case  ci 
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contest  between  two  factories  on  the  same  Btream  as  to  their  rights  in  the 
use  of  the  water  thereof,  in  Bliss  v.  Kennedy,  43  DL  67,  Breeae,  J.,  said: 
"A  reasonable  rale,  and  which  we  desire  to  lay  down,  would  seem  to  be  this: 
that  BO  far  as  the  water  is  destroyed  by  being  converted  into  Bteam,  neither 
of  these  factories  is  entitled  to  its  ezdnsire  use;  that  it  is  to  be  divided  be- 
tween them  as  nearly  as  may  be,  according  to  their  respective  requirements; 
that  if  each  factory  requires  the  same  quantity  of  water,  it  should  be  equally 
divided;  but  while  the  water  is  incapable  of  being  thus  divided  with  math- 
ematical exactaiess,  if  the  jury  should  find  that  the  upjwr  factory  haa  used 
more  than  its  reasonable  share,  or  has  diverted  the  water,  after  using  it,  from 
its  natural  channel,  or  so  corrupted  it,  as  to  deprive  the  lower  proprietors  of 
its  use  to  Buch  a  degree  as  to  cause  a  material  injuiy  to  that  factory,  it  would 
be  a  ground  for  damages  and  ultimately  for  an  injunction."  The  question  in 
every  case  of  alleged  interference  by  one  riparian  owner  with  the  rights  of 
another  in  the  common  stream  ii,  as  to  whether  the  use  is  reasonable  consid- 
ered with  respect  to  the  capacity  of  the  stream  and  the  rights  of  the  dififerent 
owners  in  it,  and  if  there  is  doubt  on  that  point,  the  question  ia  one  of  fact 
for  the  jury:  Parker  v.  Hotehkisa,  25  Conn.  321;  Ihrea  v.  Knipe,  28  CSal.  340; 
Snow  V.  PareonSf  28  Vt.  459.  In  deciding  this  question  in  case  of  conflict 
between  adjacent  mill  owners,  the  following  points  should  be  considered: 
1.  The  custom  of  the  country  as  to  running  mills;  2.  The  local  custom,  if 
any;  3.  What  general  rule  will  best  secure  the  entire  stream  to  useful  pur- 
poses; 4.  Whether  the  detention  of  the  water  by  an  upper  null  is  neces- 
sarily injurious  to  a  lower  mill:  Keeaey  etc,  Mfg,  Co.  v.  Union  Mfg.  Co.,  39 
Conn.  676.  Seymour,  J.,  seems,  however,  in  that  case  to  concede  that  pri- 
ority of  appropriation  may  have  some  bearing  on  the  question  of  reasonable 
use.  After  stating  that  priority  of  appropriation  can  not  of  itself  confer  an 
exclusive  right,  he  says:  "  We  are  not,  however,  prepared  to  say  that  such 
prior  appropriation,  especially  if  of  long  continuance,  may  not  be  taken  into 
consideration  as  one  of  the  many  elements  which  enter  into  the  question  of 
fact,  whether  in  a  given  case  a  detention  of  the  water  above,  which  inter- 
feres with  an  existing  use  and  appropriation  of  it  below,  be  or  be  not  reason- 
able.  It  is  enough  for  the  purpose  of  the  present  case  to  say  that  it  is  not  a 
oontrolling  circumstance,  and  certainly  not,  in  point  of  law,  deoisive." 

Massaohusxtts  Dootbinb  as  to  Priobitt  or  Apfbopbiatiok.— From  a 
very  early  period  statutes  have  existed  in  Massachusetts  providing  for  the 
encouragement  of  mills,  called  the  "  mill  acts,"  the  effect  of  which  has  been 
to  modify  to  some  extent  the  doctrines  of  the  common  law  as  to  the  respective 
rights  of  riparian  owners  on  the  same  stream.  These  statutes  authorised  one 
having  a  mill-site  upon  his  land  to  flow  the  lands  of  other  proprietors  on  the 
same  stream  for  the  purpose  of  creating  a  head  of  water  suitable  for  the  oper- 
ation of  a  mill  erected  upon  such  site;  and  a  method  was  provided  by  which 
the  party  injured  could  obtain  compensation  therefor.  The  effect  of  these 
statutes  has  been  held  to  be  to  give  the  riparian  owner  who  first  appropriatas 
the  waters  of  a  stream  to  mill  purposes,  the  right,  by  virtue  of  his  priority,  to 
mam  turn  his  dam  against  proprietors  above  him,  although  it  may  flow  back 
the  water  so  as  to  prevent  the  erection  of  mills  by  such  proprietors,  if  the 
water  is  not  sufficient  for  all:  Ccaryy,  DameU^  41  Am.  Dec  532;  CTon^dv.  Bos- 
ton Duck  Co,,  13  Gray,  442;  FuUer  v.  Chkopes  Mfg.  Co.,  16  Id.  44;  8m»h  v. 
il(|Wioam Canal  Cb.,  2 Allen, 355;  Pratt V.  XofMoa, Id.  288.  SohemaymaiB- 
tain  hia  dam  agiainst  riparian  owners  below  him  whoee  mill  privileges  are  im* 
paired  thereby.  See  the  opinion  of  Shaw,  C.  J.,  In  Clary  v.  Danieb,  SMpro, 
for  a  very  full  examination  of  the  legal  doctrines  applicable  to  this  subject. 
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In  FuUer  v,  Chieopee  JIffg.  Co,,  ntpra,  it  is  said  to  be  the  "  settled  law**  of 
the  commonwealth,  "that  the  owner  of  land  who  first  erects  a  dam  for  the 
purpose  of  carrying  a  mill  npon  his  own  land,  has  the  right  to  maintain  it, 
ftlthongh  it  may  operate  to  set  the  water  back  to  snch  distance  and  height  as 
to  prevent  a  proprietor  abore  from  having  sufficient  fall  to  carry  a  mill  upon 
his  own  land.  To  the  extent  to  which  the  descent  or  fall  of  water  in  a  stream 
is  taken  up  and  occupied  by  the  erection  of  dams  for  the  purpose  of  carrying 
mills,  the  right  of  other  owners  on  the  same  stream,  who  have  not  improved 
their  sites  for  the  creation  of  water-power  and  the  driving  of  mills,  is 
ahridged  and  taken  away." 

And  in  that  case,  as  well  as  in  Cary  v.  Dcmiels,  fupro,  it  was  held  that  the 
flowing  back  of  water  by  a  prior  appropriator  upon  an  unappropriated  mill- 
■ite  above  him,  was  damnum  tibaque  injuria,  for  which  no  recovery  could  be 
had,  either  at  common  law  or  under  the  mill  acts.  But  in  an  earlier  case 
it  was  decided  that  the  owner  of  a  mill-site  upon  which  a  mill  formerly 
stood,  if  he  had  not  abandoned  his  site,  could  recover  against  a  lower  mill- 
owner  flowing  back  the  water  upon  him  so  as  to  render  his  site  worthless: 
JJatch  V.  Dtoightf  9  Am.  I>ec.  145.  Of  course,  if  the  upper  proprietor  were 
the  first  appropriator,  and  his  mill-cite  was  aotoally  occupied,  a  lower  pro- 
prietor could  not,  either  at  common  law  or  under  the  statute,  flow  back  the 
water  upon  him  so  as .  to  obstruct  the  working  of  his  mill.  It  is  now  ex- 
pressly provided  by  statute  that  one  can  not  flow  back  water  upon  a  mill 
already  lawfully  existing,  or  to  the  injury  of  a  zhill-site  upon  which  a  mill  or 
dam  has  been  lawfully  erected  and  used,  unless  it  has  been  abandonied:  Gen. 
Stat.  1860,  c.  149. 

It  is  settled  by  the  Massachusetts  dedsions  that  the  superiority  of  right 
given  by  prior  appropriation  exists  only  to  the  extent  of  actual  appropriation 
and  use,  and  that  the  unappropriated  residue  may  be  the  subject  of  a  new 
appropriation,  either  by  the  first  appropriator  or  by  other  riparian  proprie- 
tors: Cary  v.  Danida,  41  Am.  Dea  532;  Dean  v.  Colt,  99  Mass.  486;  Oleattm 
V.  Assabet  Mfg,  Co.,  101  Id.  72.    Another  proprietor  may  therefore  appro- 
priate the  unappropriated  residue,  even  to  the  extent  of  flowing  back  the 
water  into  the  prior  appropriator's  race-way,  if  the  latter's  wheel  is  not 
thereby  obstructed  or  his  mill  is  not  otherwise  injured:  Dtam  v.  CoU,  99 
Mass.  486.     And  after  the  appropriation  by  another  of  an  unappropriated 
surplus,  his  rights  become  exclusive  as  to  that  against  the  prior  appropriator, 
and  the  latter  can  not,  by  changing  the  bed  of  the  stream  on  his  own  land, 
appropriate  any  additional  power:  Oleawn  v.  Aaaabet  Mfg,  Co.,  101  Id.  72. 
It  is  settled  also,  that  in  order  to  confer  an  exclusive  right  by  prior  appro- 
priation, it  must  be  reasonable:  Ccury  v.  DaadeU,  41  Am.  Dec.  532.    This 
would  seem  to  assimilate  the  rule  of  tiie  Massachusetts  cases  very  closely  to 
that  obtaining  in  other  states.    Indeed,  the  later  decisions  in  Massachusetts 
have  so  limited  the  doctrine  of  prior  appropriation,  as  to  make  it  exceedingly 
difficult  to  discover  any  substantial  difference  between  it  and  the  common  law 
rule  of  equality  among  riparian  proprietors.    Thus  in  ElUot  v.  FUchburg  R, 
R.  Co.,  10  Gush.  103,  Shaw,  G.  J.,  who  delivered  the  opinion  in  Cary  v.  Daa^ 
ids,  wpra,  lays  it  down  that  each  riparian  owner  has  a  right  to  a  just  and 
reasonable  use  of  the  stream  as  it  flows  through  his  land,  and  that  so  long  at 
he  does  not  wholly  divert  or  appropriate  it,  or  does  not  appropriate  any  mors 
than  is  retiBonable,  a  lower  proprietor  can  Aot  complain;  and  in  Thuurber  v. 
Martin,  2  Gray,  394^  the  same  learned  jurist  says:  '*  Every  man  has  a  right 
to  the  reasonable  use  and  enjcyyment  of  a  current  of  running  water,  as  it  flowi 
thitragh  or  along  his  own  land,  for  mill  purposes,  having  a  due  reigard  to  the 
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like  reMonable  use  of  the  streun  by  all  other  pxoprietcnrs  above  and  below  him. 
In  determining  what  is  such  reaaoDable  nae,  a  just  regard  must  be  had  to  the 
force  and  magnitude  of  the  current,  its  height  and  velocity,  the  state  of  im- 
provement in  the  country  in  regard  to  mills  and  machinery,  and  the  use  of 
water  as  a  propelling  power,  the  general  usage  of  the  country  in  similar  cases, 
and  all  other  circumstances  bearing  upon  the  question  of  fitnen  and  propri- 
ety in  the  use  of  the  water  in  the  particular  case."  In  that  case  it  was  held, 
that  the  use  of  a  stream  for  mill  purposes  for  fifty  yean  by  a  lower  proprietor^ 
did  not  deprive  a  proprietor  above  him  of  the  right  to  make  a  reasonable  uae 
of  the  stream  for  like  purposes,  although  the  natural  flow  of  the  stream  was 
thereby  necessarily  disturbed.  See,  to  the  same  effect,  OoM  v.  B<mUm  Dwdt 
Co,,  13  Id.  442. 

In  Smith  V.  Agawam  Carnal  Oa,^  2  Allan,  355,  it  was  decided  that  the  lifjbM 
of  a  prior  appropriator  to  forbid  the  flowing  back  of  water  upon  his  wheel  bj 
a  subsequent  appropriator  below,  applied  only  to  the  ordinary  stages  of  Hm 
water  in  the  stream.  In  that  case,  Merrick,  J.,  said  that  the  right  acquired 
by  a  prior  appropriator  "is not  absolute,  so  as  to  give  him  the  control  of  the 
whole  stream,  or  to  deprive  other  proprietors  of  the  reasonable  enjoyment  ol 
the  privileges  to  which  they  are  naturally  entitled.  They  may  still  conatnui 
and  maintain  dams  across  the  stream  at  any  point  either  above  or  below  hk 
mill,  for  the  purpose  of  raising  a  head  of  water  to  propel,  operate,  and  wdk 
mills  of  their  own,  erected  on  the  adjoining  land,  provided  that  their  arrange- 
ments are  so  made  that  they  will  not  unreasonably  withhold  and  detain  tha 
water  above,  nor  throw  it  back  from  below,  so  as  to  affect,  impede,  delay,  or 
obstruct  the  movement  and  operation  of  the  wheels  and  machineiy  of  his  ex- 
isting mill."  And  in  Wood  v.  Edes,  Id.  578,  where  certain  riparian  owners 
erected  a  mill  and  dam,  which  caused  the  water  to  flow  back  upon  the  de- 
fendants' land,  but  not  for  a  sufficient  length  of  time  to  raise  a  prescriptive 
right,  and  the  defendants  afterwards  erected  a  dam  on  their  own  land,  for  the 
purpose  of  creating  a  fish-pond,  whereby  the  water  was  prevented  from  flow- 
ing back  on  his  land,  it  was  held  that  the  plaintifb  could  not  complain,  and 
Hoar,  J.,  said:  "In  the  absence  of  any  grant,  prescription,  or  contract,  the 
plaintifis  have  no  l^gal  right  to  use  the  defendants'  land  at  a  reservoir,  exo^ 
BO  far  as  the  erection  of  their  miU-dam  may  necessarily  cause  the  water  to 
flow  back  upon  it;  and  the  right  to  cause  it  thus  to  flow,  can  not  restrain  ths 
defendant  from- making  a  reasonable  use  of  the  water  on  his  own  land,  pro- 
vided he  returns  it  all  to  its  natural  channel  when  it  leaves  his  land,  and  al- 
lows it  to  flow  thence  regularly  to  the  plaintiflGi'  land  below." 

Prior  to  the  statute  of  1866,  o.  206,  it  seems  that  the  Massachusetta  doc- 
trine as  to  the  rights  of  a  prior  appropriator  of  a  stream  did  not  apply  to  one 
appropriating  water  for  the  purpose  of  flowing  his  cranberry  bog.  Hence, 
where  the  plaintiff  built  a  dam  at  the  outlet  of  a  pond  for  such  a  purpose, 
and  the  defendant  afterwards  dug  a  ditch  on  his  land  which  diverted  the 
waters  of  the  pond,  but  would  not  have  done  so  but  for  the  plaintiff's  dam, 
it  was  held  that  the  plaintiff,  as  prior  appropriator,  could  not  recover  for 
the  injury:  Bearse  v.  Perry,  117  Mass.  211.  This  was  remedied,  however, 
by  the  statute  above  referred  to. 

In  Somb  Othxb  Statxs  hayino  Sdcilab  Statutbb  to  those  of  Massa* 
chusetts  relating  to  the  encouragement  of  mills,  a  similar  doctrine  prevails  as 
to  the  rights  of  prior  appropriators  for  mill  purposes.  Thus,  in  Maine,  the 
mill  act,  like  that  of  Massachusetts,  provides  that  no  dam  shall  be  erected  tt 
the  injury  of  any  existing  mill  or  mill-site  actually  used  and  not  abandoand, 
upon  the  same  stream,  and  under  this  statute  it  is  held  that  any  person  crsot- 
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lug  a  dam  whereby  a  prior  mill  upon  the  same  Bfcream  is  injured  or  rendered 
len  beneficial  to  the  owner,  is  liable  in  damages  therefor;  Tlkomaa  t.  Hill, 
SI  Me.  252;  Weniworth  v.  Poor,  38  Id.  243;  bnt,  subject  to  the  prior  and 
psramoont  rights  of  other  mill-owners,  each  riparian  proprietor  upon  a  non- 
navigable  stream,  may  erect  a  dam  on  his  own  land  for  the  purpose  of  raising 
m  head  of  water  to  operate  a  mill,  and  may  detain  the  water  a  reasonable 
time  for  the  beneficial  nse  of  such  mill,  though  he  may  not  wholly  obstruct 
or  divert  the  stream  to  the  injury  of  other  proprietm:  Clark  v.  Rocikmd 
Water  Co,,  62  Me.  68.    As  'between  proprietors  of  dams  upon  the  same 
stream,  he  is  first  in  right  who  is  first  in  time:  Lincoln  ▼.  Chadboume,  56  Id; 
197,  citing  Cary  v.  DanieU,  n^nra.    Nor  does  the  mere  temporary  destruction 
of  the  pjrior  dam,  without  an  intent  to  abandon,  constitute  an  abandonment 
■o  as  to  defeat  the  prior  right:  Id.    Under  the  Minnesota  statute  also  the 
first  improver  of  a  water  privilege,  dating  from  the  commencement  of  his 
work,  if  it  is  prosecuted  with  reasonable  diligence,  will  be  protected  from 
injury  by  any  subsequent  erector  of  a  mill  on  the  same  stream:  Miller  y. 
Trooetf  14  Minn.  365.    We  do  not  propose,  however,  to  entor  into  a  disoos- 
sion  of  the  various  statutes  upon  this  subject  in  the  several  stetes,  or  to 
attempt  a  collection  of  the  decisions  which  have  been  made  under  them. 

DocTBUTB  PaomjAB  TO  PAcmo  SriLTis  AND  Terbfeobibs. — Owing  to  the 
fact  that  upon  the  discovery  of  gold  in  California  the  title  to  most  of  the  land  in 
the  mining  regions  was  in  the  government,  and  that  the  water  running  through 
it  could  be  made  available  for  mining  purposes,  in  most  cases,  only  by  trans- 
porting it  in  ditches  and  fiumes  over  long  distances,  at  great  expense  and 
with  much  labor,  it  was  early  found  that  the  common  law  doctrine  as  to 
property  in  natural  streams  was  wholly  inapplicable.  While  the  water  in 
such  streams  was  of  no  value  while  it  ran  in  ite  accustomed  channel,  it  be- 
came an  article  of  the  highest  importance  when  diverted.  In  fact  it  could 
become  the  subject  of  valuable  ownership  only  by  diversion  and  appro- 
priation to  beneficial  uses  at  a  distance  from  ite  original  bed.  And  as  there 
was  no  one  to  object  to  the  diversion  it  became  the  settled  rule  among  the 
miners  to  recognise  the  diverter  as  the  owner.  Hence  arose  the  doctrine, 
which  has  ever  since  been  recognized  in  the  courto  of  California  and  of  other 
states  and  territories  similarly  situated,  that  property  in  the  water  of  a  stream 
upon  the  public  lands  may  be  acquired  by  mere  appropriation  for  mining  or 
oUier  beneficial  purposes,  and  that  the  first  appropriator  is,  to  the  extent  of 
his  appropriation,  the  owner  as  against  all  the  world  except  the  government: 
ma  V.  Newman,  5  CaL  445;  Kelly  v.  Natoma  Water  Co.,  6  Id.  107;  ffqfinan 
y.  SUme,  7  Id.  46;  HiU  v.  King,  8  Id.  336;  Bear  River  eU.  Co,  y.  New  YoHt 
Mining  Co.,  Id.  327;  McDonald  y.  Bear  River  etc  Co.,  13  Id.  220;  JCtcfd  y. 
Laird,  15  Id.  161;  OHman  v.  Dixtm,  13  Id.  33;  Phanix  WaUr  Co.  v.  Fletcher, 
23  Id.  481;  Wixfm  v.  Bear  River  etc.  Co.,  24  Id.  367;  HiU  v.  SmUh,  27  Id. 
480;  Parka  Carnal  etc.  Co,  y.  Hoyt,  57  Id.  44;  Schilling  v.  Rominger,  4  Col.  100; 
Lcbdell  v.  Simpson,  2  Kev.  274;  Ophir  Silver  Mining  Co.  v.  Carpenter,  4  Id. 
534;  Barnes  v.  Salinm,  10  Id.  217;  StraU  v.  Brown,  16  Id.  317;  S.  C,  40  Am. 
Bep.  497;  Crane  v.  Whuor,  2  Utah,  248;  Atchison  v.  Peterson,  1  Mont.  561; 
8.  C,  20  WalL  507;  Basey  v.  Gallagher,  Id.  670;  Broder  v.  Natoma  Water  Co., 
101  U.  S.  274.  And  such  appropriation  may  be  made  not  merely  for  mining 
purposes,  but  for  the  operation  of  mills:  McDonald  v.  Bear  River  etc.  Co,,  iS 
GsL  220;  Ortoum  v.  Dixon,  Id.  33;  or  for  irrigation:  LobdeU  v.  Simipmm,  2  Ncv. 
274;  Barnes  v.  Sabron,  10  Id.  217;  or  indeed  for  any  useful  purpose.  TaiIs 
doctrine  of  prior  appropriation,  as  applied  to  righte  acquired  thereby  in  streams 
apon  the  puUio  lands,  was  expressly  sanctioned  and  confirmed  by  congress  Id 
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an  act  passed  July  26,  1866,  as  follows:  "  Whenever,  by  priority  of  posses- 
sion,  rights  to  the  use  of  water  for  mining,  agrioaltoral,  manufacturing,  or 
other  purposes  have  vested  and  acomed,  and  the  same  are  recognized  and  ao* 
knowledged  by  the  local  customs,  laws,  and  decisions  of  courts,  the  posses- 
sors and  owners  of  such  vested  rights  shall  be  maintained  and  respected  in 
the  same;  and  the  right  of  way  for  the  construction  of  ditches  and  canals,  for 
the  purposes  herein  specified,  is  acknowledged  and  confirmed:"  U.  S.  B^  S., 
sec.  23^.  And  it  is  held  to  be  the  established  doctrine  of  the  supreme  court 
of  the  United  States,  that  before  the  passage  of  this  act  the  rights  acquired 
by  appropriators  of  water  on  the  public  lands  in  the  mining  regions  were  such 
as  the  government  was  bound  to  protect,  and  that  the  statute  was  '*  rather  a 
voluntary  recognition  of  a  pre-existing  right  of  possession  conatitutiDg  a  valid 
claim  to  its  continued  use  than  the  establishment  of  a  new  one:"  Broder  v. 
NaComa  Water  Co.,  101  U.  S.  274. 

This  Dogtbinx  Applxxs  Onlt  to  thb  Pi7buo  I«ind8  of  the  United  States. 
Hence,  where  the  absolute  title  to  the  soil  upon  which  a  stream  of  water 
runs  has  passed  from  the  government,  before  any  right  to  the  water  by  prior 
appropriation  has  become  vested  in  any  other  person,  no  such  right  can  be 
acquired  afterwards,  but  the  owner  of  the  land  is  the  owner  of  the  stream, 
and  the  common  law  rule  applies:  Vanndde  v.  Hainu,  7  Nev.  249;  Union 
M.  Jt  M,  Co.  V.  Ferris,  2  Saw.  176.  And  a  purchaser  of  such  land  who  has 
paid  the  purchase  money  and  received  his  certificate,  though  no  patent  has 
issued,  is  recognized  as  having  the  common  law  rights  of  a  riparian  owner: 
Union  M.  4b  M.  Co,  v.  Dcmgberg,  Id.  450.  So  where  one  has  entered  the 
land  as  a  homestead  and  has  continued  to  reside  thereon:  Id.  So  it  is  held 
generally  that  one  locating  and  appropriating  public  land  is  entitled  to  the 
use  of  natural  streams  flowing  through  it  as  against  subsequent  appropriators: 
CrandaU  v.  Woods,  8  GaL  136;  Leigh  v.  Independent  Ditch  Co.,  Id.  323.  On 
the  other  hand  it  is  held  that  mere  possession  of  unsurveyed  public  lands 
confers  no  riparian  rights:  Laie  v.  Tolies,  8  Nev.  285.  Where  the  right  to 
the  water  of  a  stream  on  public  land  has  become  vested  by  prior  appropri- 
ation, it  is  now  provided  by  statute  that  a  subsequent  grantee  of  the  land 
from  the  government  takes  subject  to  that  right:  U.  S.  R.  S.,  sec.  2340;  Os- 
good  V.  El  Dorado  etc  Co.,  56  Cat  571;  Barnes  v.  Sabron,  10  Nev.  217.  And 
even  without  this  statute  it  was  held  in  Broder  v.  Natoma  WaAer  Co.,  101 
U.  S.  274,  that  where  one  had  acquired  a  right  to  the  water  of  a  stream  upon 
land  afterwards  granted  to  a  railroad  company,  the  prior  appropriator  had  a 
good  right  as  against  a  purchaser  from  the  railroad  company,  although  the 
grant  to  the  company  was  prior  to  the  statute  above  mentioned,  because  that 
grant  was  expressly  made  subject  to  "  lawful  claims.  **  That  statute  does  not 
affect  one  who  was  entitled  to  a  patent  before  any  prior  appropriation  of  the 
water  of  a  stream  on  his  land,  although  he  did  not  obtain  his  patent  until 
after  the  statute  was  enacted:  Union  M.  A  Af.  Co.  v.  Dangberg,  2  Saw.  450; 
See  also  Pope  v.  Gnman,  54  GaL  3. 

To  OoNBTiTUTS  A  VALID  APFBOFBiAXiozr,  BO  as  to  be  entitled  to  the  righti 
of  a  prior  appropriator,  in  aooordance  with  the  doctrine  of  the  eases  now 
under  consideration,  there  must  be  an  '*  intent  to  take,  accompanied  by  aoms 
open  physical  demonstration  of  the  intent,"  and  it  must  be  "  for  some  vala« 
able  use:"  McDonald  v.  Bear  Biver  etc  Co.,  13  Gal.  233.  The  fact  and  the 
intent  must  concur.  That  is  to  say,  there  must  be  not  only  an  intent  to  ap> 
propriate,  but  an  actual  appropriation:  Kelly  v.  Natoma  Water  Cb.,  6  Id* 
107;  KimbaU  v.  Otarhart,  12  Id.  27;  Davis  v.  OaU,  32  Id.  26.  A  mere  no- 
tioe  or  declaration  of  an  intent  to  appropriate  is  not  enough:  Thonqtsen  v. 
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Xee,  8  Id.  275;  Cohunbia  Mining  Oo,,  1  Mont.  296.  Kor  does  the  mere  oom- 
meaoement  of  a  ditch  soffioe:  KimbaU  r.  Oearhart,  12  CaL  27.  The  notice 
of  an  intent  to  appropriate  and  the  commencement  of  the  work  most  be  fol- 
lowed up^  with  reasonable  diligence,  until  the  work  is  completed:  Paarht  r, 
KUham,  8  Id.  77;  Weaver  v.  Ewrtka  Lake  Co,,  15  Id.  271;  Osgood  v.  El  Do- 
rado Waier  eU.  Co.,  56  Id.  571;  Ophir  Silver  Mining  Co,  v.  Carpenter ,  4  Nev. 
634.  And  aa  to  whether  there  ia  reasonable  diligence,  the  jury  must  decide: 
Weaioer  t.  Eurtta  Lake  Co,,  15  Oal.  271.  Bat  three  or  four  months'  work  in 
the  oooiBe  of  two  or  three  years  is  not  dne  diligence:  Ophir  Silver  Mining  Co. 
▼.  Carpenter,  4  Nev.  534.  Sickness  or  want  of  means  is  no  excuse  for  want 
of  diligence:  Id.  The  water  mxmt  be  appropriated  also  to  some  benefical  pur- 
poM  to  give  any  right  to  it»  or  the  appropriation  must  be  made  in  contempla- 
tion of  a  futore  beneficial  use:  Maerie  v.  Bieknell,  7  GaL  261;  Weaver  y.Eu' 
reka  Lake  Co,,  15  Id.  271;  McKmney  y.  SmUh,  21  Id.  374;  Danis  v.  Oale,  32 
Id.  26;  Dick  r.  Bird,  14  Nev.  161;  Dick  v.  CaldweU,  Id.  167.  Diversion  of 
water  merely  for  the  purpose  of  drainage,  without  any  intent  to  apply  it  to  a 
beneficial  use,  gives  no  property  in  it:  Macria  Y.BickneU,  7  GaL  261;  JfcJCni- 
uey  V.  Smith,  21  Id.  874.  There  must  be  also  a  diversion  of  the  water  from 
its  natural  channel,  for  so  long  as  it  continues  therein  it  can  not  be  the  sub- 
ject  of  ownership  apart  from  the  land  over  which  it  runs:  Dalton  v.  Bowker, 
8  Nev.  190.  But  after  diverting  water,  the  appropriator  may  turn  it  into  a 
natural  watercourse  and  use  it  as  part  of  his  ditch,  and  may  divert  the  same 
quantity  at  a  point  lower  down:  Bvtte  Canai  etc,  Co,  v.  Vaughn,  11  Cal.  143; 
Bichardson  v.  Kier,  34  Id.  63.  As  to  the  notice  of  an  intent  to  appropriate 
the  water  of  a  stream,  it  is  sufficient  if  it  will  serve  to  put  a  prudent  man 
npon  inquiry:  KtmbaU  v.  Oearhart,  12  Id.  27.  Such  notices  are  to  be  liber- 
ally oonstrued:  Osgood  r.  El  Dorado  Water  Co.,  56  Id.  571. 

Thx  Right  or  thb  Pbiob  Apfbopriator  Taxis  Effect  bt  Bblatiov 
to  the  commencement  of  his  work,  if  it  is  prosecuted  to  completion  with  rea- 
sonable diligence,  and  the  rights  of  intervening  appropriators  are  shut  out: 
KimbaU  v.  Oearhart,  12  CaL  27;  Woolman  v.  Oaninger,  1  Mont.  535;  Ophir 
Silver  Mining  Co,  v.  Carpenter,  4  Nev.  534.  Otherwise  if  the  work  is  not 
prosecuted  with  due  diligence:  Ophir  Silver  Mining  Company  v.  Carpenter, 
mtpra.  But  whUe  the  appropriator's  ditch  is  in  course  of  construction,  he 
can  not  complain  of  a  use  of  the  water  by  other  parties,  for  it  is  no  injury  to 
him:  Nevada  County  etc,  Co.  v.  Kidd,  37  CaL  282. 

EzTZNT  OF  Apfbopbiation. — The  prior  appropriator's  right  is  limited  in 
every  case  in  quantity  and  quality  to  the  extent  of  his  actual  appropriation, 
and  by  the  uses  for  which  the  appropriation  is  made:  Atchison  v.  Peterson,  20 
WaU.  514;  LobdeU  v.  Simpson,  2  Nev.  274;  ffiU  v.  Smith,  27  Gal.  476.  He 
can  not  claim  beyond  the  capacity  of  his  ditch  at  the  smallest  point  at  the 
time  of  his  appropriation,  or  at  any  time  before  subsequent  rights  have  at- 
tached: Op^  Silver  Mining  Co,  v.  Carpenter,  4  Nev.  534;  S.  G.,  6  Id.  393; 
Bear  Biver  etc.  Co,  v.  New  York  Co,,  8  Gal.  327.  But  if  he  is  entitled  to  all 
the  water  where  his  ditch  starts,  its  subsequent  enlargement  furnishes  no 
ground  of  complaint  by  others:  James  v.  WHliams,  31  Id.  211.  But  where 
the  approprintion  is  for  a  special  limited  purpose,  he  can  not  use  more  than  ia 
necessary  for  that  purpose,  though  his  ditch  will  carry  more:  McKinney  v. 
Smith,  21  Id.  374;  Barnes  v.  Sdbron,  10  Nev.  217;  as  where  he  makes  the  ap- 
propriation for  the  purpose  of  irrigation:  Barnes  v.  Sabron,  supra.  But  he 
is  not  limited  to  the  quantity  first  used,  within  the  capacity  of  his  ditch,  un- 
less he  has  by  his  conduct  manifested  an  intent  to  make  only  such  limited 
WkiU  V  Todd^s  Vattey  Water  Co.,  8  Gal.  44a    He  may  extend  his  ditch 
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to  and  use  the  water  at  a  different  place  to  the  extent  ol  hia  appsopriatiaB» 
for  other  benefielal  parpoaee,  if  he  haa  not  abandoned  hia  waste  water,  and 
other  parties  hare  not  appropriated  it:  DavU  y.  Oale^  S2  OaL  26;  WoolmaM  t. 
Oarnnger,  1  Mont  635.  And  haying  appropriated  tiie  water  for  a  saw-miU, 
he  may  nae  it  for  a  griat-mill:  McDonald  v.  Bear  River  eU,  Co.,  13  Id.  220L 

RiOHTS  or  Pbiob  Apfbofuatob  in  Gxnxbai..— A  prior appropriatornn- 
der  the  California  doctrine,  ia  entitled  to  the  exdnaiTe  nae  of  the  water  to 
the  extent  of  hia  appropriation,  without  diminution  or  material  alteration  in 
quantity  or  quality,  and  will,  to  that  entent,  he  protected  againat  anhaeqnant 
appropriatore,  above  and  below,  and  may  have  all  legal  remediea  f<v  an  in- 
▼aaion  of  hia  rights:  Atchison  t.  Peiereon^  20  WalL  515;  HiU  y.  King,  8  GaL 
836;  BtOU  etc  Co.  y.  Vaughn,  11  Id.  143;  McDonald  y.  Bear  Biver  etc.  Co.,  18 
Id.  220;  OHnuin  r.  Dixon,  Id.  33;  Wixon  v.  Bear  Bweretc  Co.,  24  Id.  387; 
Bamea  y.  Sahron,  10  Ncy.  217.  He  ia  entitied  to  the  natural  flow  of  the 
stream  down  to  the  head  of  his  ditch,  without  diYeruon  or  material  intermp- 
tion  to  his  injury:  Bear  Biver  eU.  Co.  y.  New  York  Mining  Co.,  8  CSaL  327| 
Hofinom  y.  8Ume,  7  Id.  46;  Pkamba  etc.  Co.  y.  Fletcher,  23  Id.  481;  Craaw  t. 
Wineor,  2  Utah,  248;  Btraii  y.  Brown,  16  Kcy.  317;  S.  C,  40  Am.  Rep.  497. 
And  he  may  sue  for  a  diYerrion  thereof:  Hqjfman  y.  £Uonet  eupra;  but  nofe 
for  the  value  of  the  water  diverted,  for  until  it  flowa  into  his  ditch  it  is  not 
his  property:  Parke  Ocmal  etc  Co.  v.  Hoyt,  ISJ  OaL  44.  If  other  parties,  min- 
ing above  his  ditch,  corrupt  the  water  by  dArie  to  an  unreasonable  extenti 
so  as  to  unfit  the  water  for  his  use,  he  may  sue  tiierefor:  HUl  y.  Smith,  27  Id. 
480.  But  he  can  not  complain  of  a  reasonable  use  of  the  water  above  him 
for  mining  purpoaea,  though  the  water  is  aomewhat  deteriorated:  Bear  Rimer 
etc  Co.  v.  New  York  Mining  Co.,  8  Id.  327>  criticising  BUt  v.  King,  eiqira. 
And  he  may  sue,  as  for  a  private  nuisance,  for  a  corruption  of  the  stream  1^ 
a  stranger:  Crane  v.  Wineor,  eupra, 

Thb  BuDim  AiTXB  A  Pbiob  Afpbofriation  may  be  appropriated  bj 
others  out  of  the  water  of  the  same  stream,  if  there  is  no  interferenoe  wiUi 
the  prior  appropriator:  Kelly  y.  NatomaWater  Co.,  6  OaL  105;  Bntte  Caiud 
etc  Co.  v.  Vaughn,  11  Id.  143;  Ortman  v.  Dixon,  13  Gal.  33;  McDonald  y. 
Bear  River  etc  Co.,  Id.  220;  Nevada  etc  Co.  v.  PoweU,  34  Id.  109;  Higging 
Y.  Barker,  42  Id.  233;  Proctor  v.  Jewninge,  6  Nov.  83.  And  if  the  prior  ap- 
propriation is  only  for  certain  days  in  the  week,  others  may  appropriate  tiia 
water  for  other  days:  Smith  v.  G*Hara,  43  OaL  371;  Bamea  v.  Sabron,  10 
Nev.  217. 

Abandonmbht  Br  Pbiob  Appbofbiatob. — If  a  prior  appropriator  aban- 
dons the  water  so  appropriated,  without  an  intent  to  recapture  it,  he  loaea 
his  priority  against  parties  subsequently  appropriating  it:  BarHeg  v.  Tiddoe^ 
2  Mont.  59;  Dame  y.  Oale,  32  GaL  26.  Geaaing  to  use  a  mining  ditch  for  a 
long  time  after  the  appropriator*B  mine  is  worked  out  is  evidence  of  an  aban- 
donment: Daioie  v.  OaU,  eupra.  Bat  under  the  United  Statea  statute  of 
1866,  it  is  held  in  Oregon  that  non>user  works  no  abandonment,  unlesa  con- 
tinued long  enough  to  give  a  titie  to  realty  under  the  statute  of  limitationa: 
Dodge  v.  Marden,  7  Or.  456.  Suspension  of  work  on  the  ditch  for  a  limited 
time  is  not  an  iU>andonment:  Atchison  v.  Peterson,  I  Mont  561.  Turning 
the  water  into  a  natural  stream,  without  an  intent  to  recapture  it,  is  an  aban- 
donment: Davis  v.  Oale,  32  Gal.  26.  Otherwise,  where  the  natural  stream  is 
intended  merely  as  a  conduit  or  part  of  the  appropriator's  ditch:  Butte  Canak 
etc  Co.  V.  Vaughn,  11  Id.  143. 

Thx  Galdobnia  Giyil  Godx  makes  express  provision  for  the  acquiaitioa 
sf  property  "in  running  water  flowing  in  a  river  or  stream,  or  down  a  canyon 
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or  imTine:"  Sec.  1410.  And  the  spirit  of  the  foregoing  decisions  as  to  the 
rights  of  the  appropriator  is  incorporated  into  the  statatory  law:  Sees.  1411- 
1421.  But  it  is  expressly  enacted  that  '*the  rights  of  riparian  proprietora 
ara  not  affected*'  by  these  provisions:  Sec.  1422. 


Cowan  v.  Wheeleb. 

[35  Uadib,  2S7.] 

Ov  DsMUSREK  TO  Part  OF  BiLL  LxAviNo  Anotkkb  Pabt  Uhnotioid  liy 
plea,  answer,  or  demurrer,  it  is  clearly  irregular  to  set  the  oanae  down 
for  argument  on  bill  and  demurrer. 

Tbdbt  dobs  not  Rebult  prom  Merb  Breach  of  Contbact,  but  the  rem- 
edy  ia  at  law. 

Vo  Tftun  Abisss  on  Conditional  Cont&aot  to  Oonybt  Land,  especially 
whorft  the  oonditiona  are  not  performed.  Hence,  wheire  a  surety  for 
the  pnrohaaer  of  land  takes  the  conveyance  in  his  own  name  as  security, 
and  givea  the  purchaser  a  written  agreement  to  convey  to  him  upon  con- 
dition  that  he  pays  the  notes  for  the  purchase  money,  but  the  latter, 
alter  paying  part,  fails  to  pay  the  residne,  without  the  surety's  fault,  the 
aurety  will  not  be  adjudged  a  trustee,  nor  will  the  contract  be  enforoed 
agiunathim. 

Ckat  Aiabobd  Tbuvrb  nr  Such  Oasb  has  Suffkuxnt  Funds  of  Plaint- 
m  to  perfonn  the  conditions  of  the  oontract^  will  not  render  him  chazge- 
aUe  as  trustee,  especially  where  the  funds  are  not  alleged  to  be  in  his 
hands  tar  that  puzpose,  though  if  he  held  them  for  that  purpose  it  mi^t 
smount  to  virtoal  performaaoe  of  the  conditions  entitling  the  plaintiff  to 
*  speoifio  pcrfbrmsnoe. 

To  OoNnriTUTB  WunNO  a  Diolabation  of  TBim,  it  must  be  of  sudh  a 
nature  that  the  party  must  be  believed  to  have  intended  it  as  such. 
Loose  and  inadvertent  dedaiations  are  insufficient  for  that  purpose. 

AvzEB  Tbzal  at  Law  Equitt  oan  not  Bb-bxajonb  matters  there  liti- 
gsted. 

XQUirr  OAN  NOT  Enjoin  Pabtt  to  Ck>N8BMT  to  Nbw  Tbial  at  law  in  the 
same  oourtk 

Bnx  in  equity,  to  enfoiod  an  alleged  trust  in  certain  land. 
The  bill  set  forth,  in  sabetance,  that  the  plaintiff,  having  con« 
traoted  to  pnrohafle  the  land  in  question,  prooored  the  defend* 
ant  to  become  his  smety  on  the  notes  for  the  purchase- money, 
and  to  secure  the  defendant,  caused  the  deed  to  be  made  to  him, 
taking  from  him  a  "written  obligation  to  convey  the  land  to  the 
plaintiff's  wife,  provided  that  the  plaintiff,  or  his  representatives, 
should  **  well  and  tmly  pay,  or  cause  to  be  paid,"  the  notes  on 
which  the  def  en  dant  was  surety ,  with  all  interest  and  costs.  The 
bill  further  averred,  that  the  plaintiff  had  paid  all  the  notes  but 
one,  which  had  beoi  paid  by  the  defendant,  but  that,  *'  in  the 
judgment  and  belief  of  the  plaintiff,''  the  defendant  then,  and 
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eyer  since,  had  snfficient  funds  of  the  plaintiff  to  pa^r  the  same, 
but  the  plaintiff  had  not  demanded  an  execution  of  the  trust, 
because  the  defendant  was  under  other  liabilities  for  him.  It 
was  further  ayerred,  that  the  defendant,  ten  years  after  the  con- 
yeyance  to  him,  had,  in  response  to  the  urgent  demands  of  the 
plaintiff  for  a  settlement  of  the  matters  between  them,  written 
to  the  plaintiff  a  certain  letter,  copied  into  the  bill,  which,  the 
plaintiff  charged,  contained  a  new  declaration  of  trust.  The 
letter,  after  referring  to  some  other  matters  in  controyersy  be- 
tween the  parties,  said:  **  With  regard  to  the  other  points,  I 
think  they  may  be  settled  between  ourselyes.  When  I  can  be 
cleared  of  your  liabilities  on  which  I  am  responsible,  and  paid 
what  is  due  me,  I  should  haye  no  objection  of  deeding  the 
Barrows  farm  [the  land  now  in  dispute]  to  you,  or  Newton,  or 
anybody  else  you  may  name,  if  that  adjustment  can  be  made  in 
any  reasonable  time."  The  plaintiff  further  alleged,  that  ''ac- 
cording to  his  beet  judgment  and  belief,"  a  full  settlement  be- 
tween the  parties,  which  the  plaintiff  had  frequently  offered  to 
make,  would  show  that  the  defendant  had  ample  funds  of  the 
plaintiff  to  meet  all  liabilities  assumed,  and  all  amounts  paid  by 
the  defendant  for  the  plaintiff  on  the  notes  aboye  referred  to, 
as  well  as  on  all  other  accounts.  It  was  also  alleged  in  the  bill, 
in  substance,  that  the  plaintiff,  being  in  occupation  of  the  land 
in  controyersy,  soon  after  the  conyeyance  to  the  defendant,  in 
consequence  of  certain  litigation  in  which  the  defendant  was 
inyolyed,  had,  in  recognition  of  the  defendant's  legal  title,  ac- 
cepted a  lease  from  the  defendant,  at  a  certain  rent,  for  one  year, 
which  was  subsequently  extended  another  year,  but  was  not 
again  renewed,  nor  had  any  rent  been  claimed,  though  the 
plaintiff  continued  in  occupation  of  the  farm  for  a  number  of 
years;  but  that,  after  the  letter  aboye  referred  to,  the  plaintiff 
haying  sued  the  defendant  at  law  for  the  balance  of  a  certain 
account,  the  defendant  had  set  off  against  his  demand  the 
rent  of  the  farm  during  the  plaintiff's  occupancy,  and  because 
the  jury  could  not  take  jurisdiction  of  the  trust  in  the  land 
arising  out  of  the  matters  alleged  in  the  bill,  they  had  found  for 
the  defendant.  The  plaintiff  prayed  a  settlement  of  the  matters 
between  the  parties,  and  a  discoyery  on  oath,  offered  to  pay 
whateyer  should  be  found  due  the  defendant  from  the  plaintiff, 
and  asked  a  decree  for  a  conyeyance.  He  further  prayed,  that 
the  defendant  be  enjoined  to  consent  to  a  new  trial  of  the  action 
at  law,  aboye  mentioned,  and  to  withdraw  the  alleged  setpoff, 
leaving  all  matters  connected  with  the  trust  in  said  land  to  be 
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settled  in  this  suit.  Demimrer,  on  the  ground,  that  the  letter 
mentioned  in  the  bill  did  not  constitute  a  declazation  of  trust, 
and  that  the  plaintiff  ^nis  therefore  not  entitled  to  a  decree. 

WeUa,  for  the  defendant. 

Weston^  for  the  plaintiff. 

By  Court,  Whiticar,  0.  J.  The  plaintiff's  faill  is  founded 
upon  a  supposed  trust  in  the  defendant,  which  he  has  not  exe- 
cuted. We  must  first  ascertain  whether  a  trust,  such  as  is  cog- 
nizaUe,  under  our  statutes,  by  this  court,  in  fact  existed  between 
the  parties.  If  not,  the  bill  must  be  dismissed.  The  plaintiff, 
first,  sets  forth  certain  transactions  which  took  place  between 
himself  and  the  defendant;  and  then  ayers,  that  they  consti- 
tuted a  trust.  He  then  sets  forth  a  writing,  of  a  subsequent 
date,  in  the  form  of  a  letter  from  the  defendant,  which  he  avers 
amounted  to  a  declaration  of  trust  on  his  part  in  reference  to 
those  former  transactions.  To  the  latter,  as  it  would  seem, 
from  the  abstract  with  which  we  have  been  furnished,  the  de- 
fendant demurs  spedallj;  but  neither  answers,  pleads,  nor  de- 
murs to  the  former.  Yet  the  cause  has,  in  technical  phrase, 
been  set  down  for  argument,  upon  bill  and  demurrer.  This  is 
clearly  an  irregularity.  The  first  part  of  the  statement,  which 
the  plaintiff  ayers  amounted  to  a  trust,  unexecuted  on  the  part 
of  the  defendant,  should  have  been  noticed  by  answer,  plea,  or 
demurrer.  We  should  be  warranted  in  concluding,  that  the  de- 
fendant, by  such  course  of  proceeding,  intended  to  admit  those 
allegations,  whieh  he  has  not  seen  fit  to  trayerse;  or  in  oyerrul- 
ing  the  demurrer. 

But  the  parties  have  proceeded  in  their  arguments,  without 
confining  themselyes  at  all  to  the  point,  which  it  would  seem, 
they  haye  seen  fit  particularly  to  put  in  issue,  to  the  considera- 
tion of  the  case  upon  its  general  merits,  as  if  the  whole  had 
been  properly  put  in  issue.  Upon  their  haying  so  done,  it  may 
not  be  inexpedient  for  the  court,  in  the  hope  that  an  end  may 
be  put  to  further  litigation,  manifestly  destined  to  be  fruitless 
in  the  end,  to  suggest  the  impressions  made  upon  our  minds, 
in  regard  to  the  condition  of  the  suit.  Trusts,  properly  so 
called,  do  not  result  merely  from  a  breach  of  contract,  the  rem- 
edy in  which  cases  is  to  be  sought  for  by  a  suit  at  common  law 
for  damages;  nor  do  they  embrace  cases  of  conditional  contracts 
of  sale.  In  such  cases  it  is  for  the  person,  on  whom  the  per- 
formance of  the  condition  rests,  to  be  careful  that  no  delin- 
quencsy  takes  place  on  his  part.    If  he  fails  to  do  so,  without 
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fault  on  the  other  side  hindering  him  therein,  he  is  withctut 
remedy;  unless  it  be  in  some  matter  not  of  the  essence  of  the 
contract,  although  he  may  have  proceeded  therein  nearly  to  its 
completion.  Equity  can  not  aid  him  to  compel  the  other  pariy 
to  perfect  the  sale  upon  terms  other  than  those  agreed  upon. 
He  can  not,  in  any  sense  of  the  word,  be  held  to  be  a  trustee 
BO  long  as  he  is  not  in  fault.  In  the  case  presented,  the  defend- 
ant was  answerable,  only,  upon  his  contract,  according  to  its 
terms.  His  contract  is  in  writing.  The  court  has  no  power  to 
vary  its  terms.  His  stipulation  was,  that,  if  the  plaintiff  paid 
certain  notes  of  hand,  as  they  might  become  due,  he  would 
convey  a  certain  estate  to  the  wife  of  the  plaintiff.  The  bill  ad« 
mits,  that  the  plaintiff  did  not  pay  the  last  of  the  notes,  but 
that  that  one  was  paid  by  the  defendant.  Here,  then,  there  was 
a  breach  of  the  condition,  which  at  law,  certainly,  absolved  the 
defendant  from  his  obligation  to  make  the  conveyance. 

But  the  plaintiff  avers,  that,  at  the  time  of  the  payment  of 
that  note,  the  defendant  had,  and  ever  since  has  had,  ''  in  the 
judgment  and  belief  of  the  plaintiff,''  funds  belonging  to  him 
to  a  greater  or  equal  amount;  but  that,  the  defendant  having 
assumed  other  liabilities  for  the  plaintiff,  he  did  not  demand  the 
execution  of  the  supposed  trust.  It  is,  however,  nowhere 
averred,  that  such  funds  were  in  the  defendant's  hands  for  the 
purpose  of  paying  said  note,  nor  of  what  they  might  or  could 
have  consisted.  On  the  other  hand,  if  there  were  any  such 
funds  in  the  defendant's  hands,  according  to  the  plaintiff's  own 
showing,  they  were  suffered  to  remain  there  for  a  purpose  other 
than  for  the  payment  of  the  note.  If  indeed  the  plaintiff  had 
funds  in  the  defendant's  hands  for  the  purpose  of  paying  the 
note,  it  would  have  been  a  virtual  performance  of  the  condition; 
and  by  instituting  a  process  in  equity,  in  conjunction  with  his 
wife,  to  compel  a  specific  performance  of  the  contract,  the  de- 
fendant might  be  compelled  to  make  the  conveyance.  But  such 
facts  would  not  have  formed  a  case,  authorizing  the  court  to 
take  cognizance  of  it  as  a  trust.  The  refusal  to  convey  would 
be  but  a  breach  of  an  express  contract.  As  to  the  letter  of  the 
defendant,  before  referred  to,  it  can  not  be  regarded  as  a  decla- 
ration of  trust.  It  contains  no  admission,  that  the  defendant 
holds  the  estate  in  trust,  properly  so  called.  The  admission,  at 
the  utmost,  is,  only,  that  he  holds  it  as  security;  with  an  intima- 
tion, merely,  that  if  he  can  be  paid  what  was  due  him  from  the 
plaintiff,  and  be  cleared  from  the  liabilities  he  was  under  for 
him,  within  any  reasonable  time,  he  shall  be  willing  to  convey 
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it  as  may  be  desired.  This  might,  perhaps,  be  ayailable  to  the 
plaintiff  on  a  bill  for  specific  performance,  by  way  of  show- 
ixkg  a  waiver  on  account  of  the  want  of  punctuality  of  perform- 
ance on  the  part  of  the  plaintiff;  but  can  not  amount  to  an  ad- 
mission of  holding  the  estate  in  trust,  in  legal  contemplation. 
To  constitute  a  declaration  of  trust  it  should  be  such  as  that 
the  party  making  it  must  be  belieyed  to  haye  intended  it  as  such. 
Loose  and  inadyertent  declarations  are  not  sufficient  for  the  pur- 
pose: Steere  y.  Steere,  5  Johns.  Ch.  1  [9  Am.  Dec.  66]. 

There  is  a  statement  in  the  bill  concerning  a  yerdict,  which 
has  been  returned  in  a  suit  instituted  by  the  plaintiff  against 
the  defendant,  on  an  account,  from  which  it  is  inferable,  that 
much,  if  not  all  of  the  controyersy  between  the  parties,  has,  at 
the  instance  of  the  plaintiff,  been  fully  litigated  at  law;  and  that 
the  plaintiff  was  there  fotmd  indebted  to  the  defendant.  If 
such  were  the  case,  there  can  be  no  re-ezamination  thereof  in 
equity. 

But  the  plaintiff  in  his  bUl  prays,  that  the  court  would  enjoin 
upon  the  defendant  to  consent  to  a  new  trial  in  the  action  at 
law,  and  that  the  defendant  may  be  compelled  to  withdraw  cer- 
tain items  in  his  account  in  set-off,  yiz. ,  for  the  rent  of  the  prem- 
ises in  question.  This  request  is  unprecedented  and  novel.  It 
is  that  this  court,  sitting  as  a  court  of  equity,  should  compel  a 
defendant  to  consent  to  the  new  trial  of  an  action  decided  in 
the  same  court,  at  law,  when  it  has  power  at  law  to  grant  new 
trials  at  discretion,  whenever  it  shall  appear  that,  otherwise,  in- 
justice will  be  done.  The  bare  statement  of  such  a  proposition 
can  not  fail  to  make  the  impropriety  of  it  manifest.  If  the 
plaintiff  has  attempted  at  common  law  to  obtain  a  new  trial, 
and  has  failed,  he  is  without  remedy  in  equity;  if  he  has  not, 
then,  that  appropriate  course  is  open  to  him.  In  either  case  he 
can  not  be  relieved  from  the  effect  of  that  decision  tmder  this 
bill. 

On  the  whole,  it  is  clear,  that  this  UIl  should  be  dismissed, 
with  costs  for  the  defendant. 

DsoLABATioN  OF  Tbcbt,  SuffiUiJmoT  OF:  Loom  and  Tftgue  dedarationi 
in  a  letter  In  regard  to  holding  land  in  tmst  for  the  reodyer  of  the  letter,  art 
insufficient  to  ratae  a  tnut  by  implication:  Steere  y.  Steere^  9  Am.  Dec  256. 
Nor  is  a  trust  created  by  a  written  acknowledgment  by  one  party  that  an- 
other ia  entitled  to  certain  property  without  proof  of  a  consideration  for 
SQch  acknowledgment:  TTwmpeon  v.  Branch,  33  Id.  153.  A  parol  agreement 
to  pay  hire  for  slayes  is  held  to  be  a  aafBcient  declaration  of  tmst  to  vest  the 
equitable  title  in  the  cestui  que  trust  without  delivery,  and  the  obligation  of  a 
£atfaer  to  provide  for  his  daughter  is  a  good  and  meritorious  oooaideration  to 


I 


288  Sanborn  v.  Southabd.  [Maine. 

rapport  a  trust  except  as  to  creditors:  BUdoe  r,  Jone$,  21  Id.  530.  In  Stftrt 
▼.  Steert,  0  Id.  256,  it  is  held  that  a  writing  is  not  neoessary  to  the  creatian 
of  a  trast,  bat  that  the  statnte  of  frauds  requires  that  its  terms  and  condi- 
tions must  be  dearly  manifested  and  proved  in  writing  under  the  hand  of  the 
party  to  be  charged,  before  the  court  will  carry  it  into  execution.  See,  gen- 
erally, as  to  the  admissibility  of  parol  evidence  of  a  trust  in  reslty,  SmUheal 
V.  Gray,  34  Id.  664;  flames  v.  O^Conntr,  36  Id.  180,  and  the  note  thereto 
collecting  the  previous  esses  in  this  series  on  that  point  See  also  Lethey  v. 
Cfardner,  38  Id.  764;  Phmoek  v.  CUmgh,  42  Id.  521,  and  note. 

Equitt  will  Dbcrkb  Nxw  Trial  at  Law,  when:  See  the  note  to  OUver 
v.  Pray,  10  Am.  Dec.  603,  and  Bcunia  v.  Milne,  24  Id.  422,  and  cases  cited 
in  the  note  thereto.  See,  generally,  as  to  when  equity  will  grant  or  refuse 
relief  after  a  trial  at  law,  Le  Ouen  v.  Oowsemeur,  1  Id.  121;  Smith  v.  />iir- 
rtU,  2  Id.  714;  Morrimm  v.  Hart,  4  Id.  663;  DaMson  v.  Oivins,  Id.  695; 
Cowan  V.  Prke,  Id.  627;  Clay  v.  Fry,  6  Id.  654;  Cfatlm  v.  KUpairkky  Id. 
057;  King  v.  Baldirin,  8  Id.  415;  ifore  v.  Ba^,  12  Id.  144;  Tameey  v. 
Doumer^  15  Id.  35;  MeCampbell  v.  MeCampbeU,  Id.  48;  McClurt  v.  MiOtr, 
21  Id.  522;  Henderson  v.  MUeheU,  Id.  526;  Risher  v.  Roush,  22  Id.  442; 
Kearney  v.  Smith,  24  Id.  550;  Haughy  v.  Strang,27ld,  648;  Twmerw.  Davis, 
80  Id.  502;  Fowier  v.  Lee,  32  Id.  172;  Jones  v.  Hardesty,  Id.  180;  Tar^er^ 
smgh  ▼.  Tkompsonf  41  Id.  626^  and  esses  cited  in  the  notes  thereto. 


Sanbobn  v.  Southabd. 

D»liAZsa,4M.) 

Pabol  Syidbhcb  to  Vabt  Gontbact  Implied  ibom  Blakk  IznxxBsnun 

of  a  note  is  inadmissible. 
Pabol  Eyideztcb  or  Watvxr  ov  Demand  and  Notice  by  an  indorsee  In 

blank  at  the  time  of  indorsing  a  note  is  admissible;  as,  where  an  in- 

dorser  promises,  at  the  time  of  indorsing  an  overdue  note,  that  he  will 

pay  it  if  the  maker  does  not. 
DncAMD  OH  Note  Indobsed  Ansa  Dub  is  snffiolent  if  made  within  a  vea- 

sonable  time  thereafter. 

Absuhpstf.  The  opimon  statoB  the  case.  Plaintiff^  baingnoD- 
Boitedy  filed  exceptions. 

A,  Sanbam,  for  the  plamtiflT. 

Cutting,  for  the  defendant. 

By  Court,  Sheplet,  J.  This  is  a  suit  bgr  the  indorsee  against 
the  indorser  of  a  negotiable  promissoiy  note,  made  on  September 
16, 1837,  by  Bobert  Moore,  for  the  sum  of  one  hundred  and  fif- 
teen dollars,  payable  to  the  defendant  in  one  year  after  date,  with 
interest,  and  indorsed  by  him.  The  witness  states  in  his  deposi- 
tion, that  the  defendant  indorsed  and  delivered  the  note  to  him  the 
last  of  Januaiy  or  first  of  February,  after  it  became  payable;  and 
that  at  the  same  time,  he  promised  that  he  would  pay  it  himself, 
if  he  did  not  get  payment  of  Moore.    The  presiding  judge  es- 
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eluded  the  testimony  to  prove  that  promise.  Testimony  to  con- 
tradict or  yaiy  the  legal  contract,  implied  by  a  blank  indorse- 
ment, is  not  to  be  receiyed.  Testimony  of  the  description  ofiEered 
in  this  case  has  not  been  regarded  as  of  that  character;  batascTi* 
dence  only  of  a  waiver  of  the  performance  of  the  demand  or  duty 
required  by  the  law:  Lane  y.  Steward^  20  Me.  98.  The  witness 
states,  that  he  made  a  demand  for  payment  of  the  maker,  a  little 
past  the  middle  of  the  month  of  March  following,  and  on  the 
same  day  gave  notice  thereof  to  the  defendant.  The  indorse- 
ment having  been  made  after  the  note  was  overdue,  the  demand 
would  have  been  sufficient,  if  made  within  a  reasonable  time 
after  the  indorsement.  The  case  does  not  present  sufficient 
&cts  to  enable  the  court  to  determine,  that  the  holder  delayed 
the  presentment  for  payment  for  an  unreasonable  time. 
Exception  sustained  and  a  new  trial  granted. 

Pabol  £vn>BNCB  TO  Vabt  EmoT  OF  Blaux  Insobsimbiit,  or  other  lii- 
doneinent,  admiaaibility  of:  See  Rhodea  v.  RiOey^  1  Am.  Deo.  096;  Hm  v. 
Ely,  9  Id.  376,  «nd  note,  diecoBBing  thia  robject  at  loiiie  length;  Daniel  ▼. 
JdcRae,  11  Id.  787,  aod  note;  Miner  y.  Robinton,  12  Id.  694;  Joknmm  ▼• 
MarUntis,  17  Id.  464;  Fuller  v.  McDanakl,  23  Id.  499;  Barrowt  ▼.  Lane,  26 
Id.  293;  Perkina  v.  CcUUn,  29  Id.  282,  and  note;  Bright  v.  Cairpenter,  34  Id. 
432;  Pros$er  v.  Luqueer,  40  Id.  288;  Hall  v.  Newxmb,  42  Id.  82,  and  note. 

Parol  Evidknob  of  Waivxb  of  Demand  and  NonoB  by  an  indorser  ia 
•dmiBsible:  Fuller  y.  McDonald,  23  Am.  Deo.  499;  HMard  v.  RuueU,  41 
Id.  733.  Aa  to  wairer  of  demand  and  notice  by  a  eabeeqnent  promiBe  to  pay. 
Bee  Commercial  Bank  ▼.  Perry,  ante,  168,  and  cases  dted  in  note. 

lNXX>BSBIt  OF  OVBBD0B  NOTB  IB  NOT  LlABLB  WITHOUT    RbABONABLB  Db- 

MAND  AND  NoTiGB:  Berry  v.  Robinson,  6  Am.  Deo.  267;  Poole  v.  ToQemm^ 
10  Id.  663;  Ek^ert  v.  Du  Coudret,  12  Id.  609;  HiU  v.  MarUn,  13  Id.  872| 
Nash  ▼.  Harrnigion,  16  Id.  672;  OoU  y.Bamatrd,29  Id.  584;  KirfyairiekY. 
HeCfuOoiigK  30  Id.  168. 


BuBDrrr  v.  Hunt. 

[36MAnm,419.] 

Pabol  Evidbkgb  of  Date  of  Execution  of  Undated  MoBiXOAOB  of  chat- 
teli,  is  admissible,  u&der  a  statute  reqairing  mortgagee  to  be  in  writing. 

MoBTOAOB  OF  Aix  Q00D6  '<Now  IN  THE  Store  Oocufied"  by  the  mortga- 
gor, snpplemented  by  parol  proof  of  what  gooda  were  in  the  store  at  the 
execntion  of  the  mortgage,  ia  sufficient  to  pass  the  property. 

TbOVEB   dobs   NOT   LlE  AGAINST  OnE  COMINO    INTO  POSSESSION  BT  DeUV- 

EBT  or  finding  of  goods,  without  proof  of  some  tortious  act  on  his  part. 

SBBVANT  IS   HOT  LlABLB   IN   TrOVEB   FOR  G0OD8  BOUOHT  BT    MaBTBB  JOt 

Unauthorized  Sale  by  a  mortgagor  in  poBsesdon,  and  delivered  by  the 

mortgagor  to  the  servant  to  be  carried  to  his  master,  where  the  servant 

oarries  and  delivers  them,  but  has  no  knowledge  of  the  want  of  authority 

to  sell,  and  ia  guilty  of  no  tortioua  act. 
Am.  Dbo.  Vol.  XUn— 19 
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Tboyeb.  The  opinion  BufBciently  states  the  facts.  Terdiet 
for  the  plaintiffs  and  exceptions  by  the  defendants  to  a  certain 
ruling  of  the  court  admitting  parol  evidence  of  the  date  of  ex* 
ecution  of  the  mortgage  under  which  the  plaintiffs  claimed, 
and  also  to  an  instruction  as  to  the  liability  of  McMuUen,  de» 
fendant. 

Rowe,  for  the  defendants. 
Eobinson^  for  the  plaintiffs. 

By  Court,  Sheplkt,  J.  This  is  an  action  of  trover  for  goods 
claimed  imder  a  conditional  bill  of  sale  made  to  the  plain  tifb  by 
Robert  Eellen.  It  was  without  date,  and  was  duly  recorded  on 
February  1, 1842.  A  part  of  the  property  conveyed  is  described 
as  all  the  goods  "  now  in  the  shop  occupied  by  me  in  Bangor." 
In  defense,  it  is  contended  that  parol  testimony  ought  not  to 
have  been  received  to  prove  the  date  of  its  execution,  because 
the  statute,  c.  125,  sec.  82,  requires,  that  there  should  be  writ- 
ten evidence  of  such  a  sale;  and  that  veithout  such  testimony  the 
conveyance  would  be  void  for  uncertainty.  The  true  date  of 
the  execution  and  of  the  delivery  of  a  written  instrument  may 
be  proved,  without  a  violation  of  the  rule,  that  would  exclude 
all  such  testimony  to  contradict  or  vary  the  terms  of  it:  Hall  v. 
Cazenove^  4  East,  477.  It  does  not  appear  to  have  been  the  in- 
tention to  establish  by  the  statute  a  different  rule  respecting 
mortgages  of  personal  property.  The  goods  which  were  in  the 
shop  at  the  time  of  delivery  might  be  ascertained  by  testimouy, 
and  the  description  would  be  sufficient  to  convey  them.  The 
goods  having  been  left  in  the  possession  of  the  mortgagor  with 
authority  to  sell  them  for  cash  in  small  parcels,  he  sold  and  de- 
livered those,  for  which  this  action  was  brought,  to  the  defend- 
ant, Hunt;  but  in  so  doing  exceeded  his  authority.  There  was 
testimony  tending  to  prove,  that  the  other  defendant,  McMul- 
len,  as  the  servant  of  Hunt,  was  sent  for  them,  and  that  he  re- 
ceived them  by  the  delivery  of  the  mortgagor,  and  deposited 
them  in  Hunt's  shop;  that  he  was  ignorant  of  the  existence  of 
the  mortgage  and  of  the  terms  of  the  sale  to  Hunt;  and  that  he 
had  no  other  connection  with  them. 

The  jury  were  instructed,  if  Hunt  was  liable,  and  McMullen, 
as  his  servant,  aided  him  in  removing  the  goods,  he  would  be 
liable  for  those  which  he  removed.  A  servant,  who  receives 
goods  delivered  to  him  and  carries  and  delivers  them  to  his 
master,  can  be  held  responsible  for  them  in  action  of  trover 
only,  on  the  ground,  that  such  a  removal  of  them  amounts  to  a 
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oonyeraion.  If  each  a  poeition  could  be  maintained,  common 
camera  and  other  persons,  by  receiving  goods  deliyered  to  them 
by  a  person  in  possession  of  them,  and  carrying  them  to  another 
|daoe  would  thereby  be  made  liable  for  their  value,  if  it  should 
afterward  be  made  to  appear,  that  the  goods  were  deliyered 
without  authority  from  the  owner.  And  yet  the  possession  of 
personal  property  is,  prima/acie,  evidence  of  ownership.  Such 
a  position  can  not  however  be  sustained.  Conversion  is  the 
gist  of  the  action  of  trover;  and  conversion  is  a  tort:  Draper  v» 
ISdkes,  Yelv.  165;  FuUer  v.  Smiih,  3  Salk.  866.  When  goods 
oome  to  the  possession  of  a  person  by  delivery  or  by  finding,  he 
18  not  liable  in  trover  for  them  without  proof  of  a  tortious  act: 
WUbraham  v.  /Siuno,  2  Saund.  47,  h;  MuLgrave  v.  Ogden^  Cro. 
Eliz.  219. 

The  reception  of  them  by  delivery  from  one,  whom  he  is  en- 
titled to  regard  as  the  owner,  and  the  conveyance  from  him  to 
another,  to  whom  they  are  sent,  are  not  tortious  acts.  In  the 
case  of  Parker  v.  Oodin,  2  Stra.  813,  the  defendant,  who  acted 
as  the  friend  or  servant  of  another,  was  held  liable  in  such  an 
action,  because  he  pawned  the  goods  in  his  own  name,  which 
had  been  improperly  delivered  to  him.  In  the  case  of  PerkvM 
V.  Smithy  1  Wils.  828,  a  bankrupt  after  the  act  of  bankruptcy 
delivered  goods  to  a  servant  to  be  carried  to  his  master,  and  the 
servant  sold  them  for  his  master's  use,  and  was  held  to  be  liable 
for  them  in  such  an  action.  In  both  these  cases  the  servant  waa 
considered  to  be  liable  only  on  the  ground,  that  they  committed 
tortious  acts  by  pawning  and  selling  the  goods.  A  refusal  to* 
deliver  goods  on  a  demand  made  by  the  owner  may  be  a  tortious 
act  and  a  conversion  by  one,  who  is  in  possession  of  them. 
There  is  no  evidence  exhibited  in  this  case  tending  to  prove, 
that  the  servant  committed  any  tortious  act;  or  that  he  assisted 
his  master  in  such  an  act. 

Exceptions  sustained,  and  new  trial  granted. 

MoBTGAOX  or  All  thb  Goods  dt  a  Builddto,  with  a  atipfalatioii  that  a 
■chednle  thereof  shall  be  annexed,  ia  valid  aa  to  all  goods  in  the  building  at 
the  time,  so  far  aa  they  remain  and  are  capable  of  identification,  though  no 
schedule  is  in  &ct  annexed;  bat  a  mortgage  of  **  articles  contemplated  to  bo 
placed  **  in  a  boilding,  without  any  enumeration  or  specification,  is  not  suffi- 
ciently definite  and  certain  to  constitute  a  lien  upon  articles  afterwards  plaoed 
in  the  building:  Whulow  v.  Merchants*  In$.  Co.,  38  Am.  Dec.  368. 

Pabol  Bvidbkgb  is  ApMnwiBLB  TO  ExFLAur  DBSCBiFTioir  in  a  deed,  wil]» 
or  other  writing,  and  to  apply  it  to  the  subject-matter:  Doe  ex  dem,  MorUm 
V.  ■/bdboii,  40  Am.  Dec.  107»  and  the  note  thereto  <<i«ftn— lug  this  subjeeli 
McCorry  v.  Kh^f^  ffeire.  30  Id.  165. 
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OoimBSiOK,  WHAT  GoKflTrTDTKS:  See  the  note  to  Hale  t.  Ames,  15  Am. 
Dea  160.  See  also  Porter  v.  Foster,  37  Id.  59,  and  cases  cited  in  the  nott 
thereto;  Hyde  v.  2iol)le,  33  Id.  508;  Wyman  v.  HurOmH,  40  Id.  461;  Thomp^ 
son  y.  Rose^  41  Id.  121.  One  whose  possession  of  goods  was  originally  law- 
ful can  be  made  liable  in  trover  only  by  proof  of  some  subsequent  tortious 
act:  Fletcher  v.  Fletcher,  28  Id.  359.  A  party  purchasing  property  from  one 
who  has  no  right  to  sell  it,  and  holding  it  as  his  own,  is  guilty  of  oonversioQ 
without  a  demand  and  refusal:  Hyde  v.  Noble,  38  Id.  508.  And  where  one 
who  is  ignorant  of  the  title  of  a  third  person  to  a  chattel  enters  into  a  con- 
tract of  exchange  or  purchase,  and  after  being  informed  of  the  true  ofwner^ 
title  continues  to  use  the  article,  he  is  liable  in  trover  withoot  a  demands 
Porter  v.  Foster,  37  Id.  59. 


GoLBUBN  V.  Mason. 

[3S  MAm,  43i.] 

To  Ck)N8nTUTi  OuBTXR  OF  Ovs  Co-tenant  bt  Anothxb  in 

some  notorious  and  unequivocal  act  indicating  an  intention  to  hold  ad- 
versely is  necessary. 

Ouster  or  Go-tenant  is  not  Shown  bt  Prooy  ov  Admission  ot  Possh^ 
sioN  by  a  tenant  in  common,  coupled  with  a  statement  that  "it  is  hard 
to  pay  twice"  for  the  land,  upon  being  informed  of  the  co-tenant's  dainu 

Wbtt  of  entry,  to  recover  an  undivided  part  of  certain  land. 
The  demandants  proved  that  when  their  deed  was  shown  to  the 
tenant,  and  he  was  informed  that  the  land  referred  to  was  that 
in  his  possession,  he  said:  '*  Yes,  it  is  hard  to  pay  twice."  The 
other  facts  and  the  instructions  of  the  court  appear  from  the 
opinion.  Verdict  for  the  demandants,  and  exoeptions  l^  the 
tenant. 

J,  Appleton,  for  the  tenant. 

N.  Wilson,  for  the  demandants. 

£j  Court,  Whitman,  0.  J.  By  the  declaration  in  the  demand* 
ant's  writ  it  appears,  that  they  claim  to  recover  possession  of  one 
undivided  fourth  part  of  a  certain  parcel  of  real  estate,  to  hold  in 
fee  and  in  mortgage;  and  the  tenant  does  not  question  their  right 
thereto;  and  has  in  his  brief  statement,  set  forth  in  substance  a 
special  non-tenure  thereof;  at  the  same  time  avening  a  title  in 
himself  to  another  undivided  fourth  part  of  the  same  estate,  aa 
tenant  in  common  with  the  demandants;  and  that  he  never  had 
withheld  from  the  demandants  the  possession  of  their  quarter 
part  thereof.  That  the  tenant  was  seised,  as  he  cloima,  seema 
to  be  incontrovertible,  and  in  fact  is  not  questioned. 

One  tenant  in  common  occupying  the  estate  does  not  oust  or 
disseise  another  tenant  in  common,  or  one  who  claims  to  be  such, 
without  some  unequivocal  act  manifesting  an  intention  to  do  so. 
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Ekush  tenantB  are  indiTidually  seised  per  my  et  per  taui.  The 
entiy  of  one  is  the  entiy  of  both.  Either  has  a  right  to  actual 
posseesioD;  and  his  entry  will  be  presumed  to  be  in  accordance 
with  his  title;  and  this  presumption  will  hold  until  some  noto- 
zious  and  unequiyocal  act  of  exclusion  shall  have  occurred:  Jacl> 
mm  Y.WhUbeck,  6  Cow.  632;  Jackson  v.  TOMa,  9  Id.  241;  Doe 
ex  dem,  Fishar  et  al.  v.  Prosser^  1  Oowp.  217.  In  the  last  case  the 
language  of  Lord  Mansfield  was:  "  The  possession  of  one  ten- 
ant in  common,  eo  nomine,  as  tenant  in  common,  can  never  bar 
his  companion;  but  is  support  of  their  common  title;  and  by 
paying  him  his  share  he  acknowledges  him  co-tenant;  nor  in- 
deed is  his  refusal  to  pay,  of  itself,  sufScient,  without  denying 
his  title.  But  if  upon  demand  of  the  co-tenant  of  his  moiety, 
the  other  denies  to  pay  and  denies  his  title,  saying  he  claims  the 
whole,  and  will  not  pay,  and  continues  in  possession,  such  pos- 
session is  adverse,  and  ouster  enough." 

Upon  the  issue,  arising  under  the  brief  statement,  it  was  in- 
cumbent on  the  demandants  to  show,  that  the  tenant  denied 
their  right  to  possession,  or  did  some  notorious  act,  indicative 
of  a  holding  adversely  to  them.  It  does  not  seem  that  the  evi- 
dence could  have  been  considered  as  amounting  to  anything  of 
the  kind.  Beliance  is  placed  upon  admissions  made  by  the  ten- 
ant as  detailed  by  the  witness,  Wilson.  But,  from  those,  it  can 
not  be  gathered,  that  the  tenant  distinctly  claimed  to  hold  ad- 
versely to  the  plaintiffs.  He  admitted  himself  to  be  in  posses- 
sion of  the  estate;  and  as  a  tenant  in  common  he  had  a  right  to 
be  so.  Not  a  word  escaped  his  lips  tending  to  a  denial  of  the 
demandant's  right  as  a  co-tenant.  He  said  it  would  be  hard  to 
pay  for  the  land  twice.  Was  this  a  denial  of  the  demandant's 
title  ?  Was  it  not  rather  an  ejaculation  of  a  regret  that  he  should 
be  obliged  to  pay  for  the  land  again?  Clearly  it  could  not 
amount  to  an  unequivocal  denial  of  the  demandants'  title.  The 
instruction  to  the  jury,  therefore,  which  was,  "  if  the  defendant 
was  in  possession  of  the  premises  demanded  as  a  tenant,  at  the 
time  of  the  service  of  the  writ,  that  the  demandants  were  entitled 
to  their  verdict,"  can  hardly  be  deemed  such  as  the  case  required. 

Exception  sustained;  new  trial  granted. 

OuBZEB  or  TsNAirr  in  common  bt  Co-tknant,  What  CoirsTrrnnM:  See 
PkUlip$  ▼.  Oregg,  30  Am.  Dec.  158,  and  prior  cases  in  this  series  coUeoted  in 
the  notes  thereto;  Hart  ▼.  Oregg,  Id.  166;  WaUon  v.  Oregg,  Id.  176;  BolUm 
▼•  Hamilton,  37  Id.  509;  Robertson  v.  Robertson,  38  Id.  148.  The  presumption 
is,  that  a  oo-tenant  in  possession  holds  for  his  co-tenants  as  well  as  for  him- 
■elf,  unless  the  contrary  is  distinctly  shown  by  some  act  manifesting  an  inteni 
to  disseise  them:  Dubois  v.  Campan,  28  Mich.  316. 
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TuBNEB  V.  PboTEonoN  Insubanoe  Gompaki. 

[35  ILmffX,  616.] 
COITRT  MUST  KOT  CONSIDER  CALCULATTOlfS  NOT  IK  TeBTIMOKT,  and  whlch  tlM 

jury  could  not  be  expected  to  make,  in  determining  whether  a  verdict  ii 
against  eridenoe;  such  as  calculations  from  the  log-book  of  a  vessel  as  to 
hex  position  and  distance  from  particular  ports  at  the  time  of  an  accident 
rendering  her  unseaworthy,  in  a  case  of  marine  insurance. 

IirsuRER  or  Vessel  can  not  Rbquikb  Deviation  fok  Repair  op  Injcbib 
to  the  vessel  rendering  it  unsafe  to  proceed  on  the  voyage  without  re- 
pairs, if  the  master,  being  faithful  and  intelligent,  thinks  that  the  voy- 
age may  be  pursued  in  safety. 

Insurer's  Interest  should  not  Control  Master  in  Dbcidino  as  to  D» 
viation  of  an  insured  vessel. 

Controlling  Considerations  with  Master  in  Deciding  upon  Dbtiatiov 
of  an  insured  vessel,  for  repairs,  should  be,  first,  the  safety  of  the  lives 
on  board,  and,  second,  the  security  of  the  property  intnuted  to  him. 

Mahter  must  Seek  Nearest  Land  in  Case  ot  Imxinbnt  Peril  to  life  and 
property,  outweighing  all  other  considerations,  and  requiring  an  instanil 
and  entire  departure  from  the  voyage  insured. 

Master  can  Deviate  from  Voyage  oiOiT  so  Far  as  Nbcbssart  for  the 
repairs  required  in  case  of  an  injury  to  an  insured  vessel,  rendering  it 
unsafe  to  proceed  on  the  voyage  without  repairs,  if  the  peril  is  not  im- 
minent, and  he  is  not  required  to  seek  the  nearest  port  out  of  the  oonise 
of  the  voyage. 

To  Determine  what  Port  to  Seek  vor  Repairs  to  an  insured  vessel,  in- 
jured on  the  voyage,  the  master  should  consider  the  extent  of  the  dan- 
ger, the  distance  of  the  port  from  the  course  of  the  voyage,  and  the  ease 
and  quickness  with  which  the  necessary  materiak  can  there  be  procured. 

Master  Acitno  bona  tide  in  Deviating  from  Negbssitt  from  the  courss 
of  the  voyage,  and  using  his  best  judgment-  with  a  view  solely  to  bring- 
ing the  vessel  to  her  destination  by  the  safest  and  sh<»te6t  course,  doea 
not  vitiate  an  insurance  on  the  cargo,  although  he  errs  in  judgment. 

Master,  after  Deviation  for  Repairs,  must  Pursue  New  Course  with- 
out further  deviation,  unless  prevented  by  some  xuforeseen  obstacle;  but 
if  the  state  of  the  weather  renders  it  dangerous  to  enter  the  new  port,  he 
may  seek  another  convenient  port»  without  vitiating  an  insurance  on  the 
cargo,  though  it  is  thereby  lost. 

Assumpsit  on  a  policy  of  insurance.  The  opinion  states  the 
facts.  The  court  instructed  the  jury,  among  other  things,  thai 
in  this  case  the  master,  having  determined  to  seek  a  port  to 
refit,  was  not  bound  to  de{)art  entirely  from  the  course  of  the 
voyage  and  seek  the  nearest  port,  though  convenient  for  refit- 
tiug,  but  was  bound  to  seek  a  }>ort  the  least  out  of  his  course, 
which  he  could  reasonably  expect  to  reach;  that  he  was  agent 
for  all  concerned,  and  bound  in  good  faith  to  act  according  to 
his  judgment  for  the  best  interest  of  all,  and  if  he  had  done  so, 
and  was  a  suitable  master  for  such  a  voyage,  the  defendants 
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were  not  discharged  because  he  had  not  songht  the  nearest 
port  to  refit,  or  because,  after  steering  for  one  port  for  that  pur- 
pose, he  had  found  it  more  prudent  to  seek  another.  Verdict 
for  the  plaintiff,  to  be  set  aside  if  the  instructions  wei^  in* 
correct. 

Deblois  and  8.  Fsssenden,  for  the  defendants. 

IF.  P.  Fessenden  and  W.  Chodenow,  for  the  plaintiff. 

By  Oourt,  Sheplet,  J.  This  suit  is  upon  a  policy  of  insur- 
ance, on  the  freight  of  goods  composing  the  cargo  of  the  barque 
Isadore  during  a  voyage  from  Havana  to  St.  Petersburg,  with 
liberty  to  go  to  Matanzas  to  complete  her  lading.  The  vessel 
appears  to  have  sailed  from  Matanzas  on  July  6,  1844,  and  to 
have  been  lost  with  her  cargo  on  Trundy's  reef,  near  Portland, 
on  the  morning  of  the  second  day  of  August  following.  It  was 
contended  in  defense,  that  the  vessel  was  not  seaworthy;  and 
that  she  deviated  from  the  course  of  the  voyage.  Th<9  jury  hav- 
ing found,  under  proper  instructions,  that  she  was  seaworthy, 
that  point  of  the  defense  is  not  now  presented  for  consideration. 
A  motion  has  been  made  to  have  a  verdict  for  the  plaintiff  set 
aside,  on  the  ground  that  the  testimony  does  not  show  sufficient 
cause  for  the  admitted  deviation.  It  is  also  insisted,  that  the 
instructions  did  not  state  the  law  correctly,  respecting  the  du- 
ties of  the  master  in  relation  to  it. 

The  motion  to  set  aside  the  verdict  on  the  aUeged  defect  of 
proof,  will  be  first  considered.  It  appears  from  the  testimony 
of  the  master,  that  the  vessel,  after  leaving  her  port,  met  with 
rough  weather,  and  a  heavy,  short  sea.  That  she  soon  leaked 
so  much  as  to  require,  at  times,  three  thousand  strokes  of  a 
pump  in  an  hour  to  keep  her  free;  that  on  the  morning  of  the 
eighteenth  of  July  the  crew  made  a  representation  to  him,  that 
they  were  exhausted  by  their  labors  at  the  pumps,  and  that  they 
requested  him  to  make  a  i>ort.  He  states,  that  it  was  perhaps 
safe  to  have  kept  on  their  course,  and  that  he  should  have  kept 
on  his  course,  had  it  not  been  for  the  crew's  coming  aft,  as  they 
did,  and  refusing  to  pimip.  That  during  that  day  he  altered 
his  course  with  the  intention  of  going  into  Boston  bay  to  make 
a  port.  He  then  supposed  his  vessel  to  be  in  latitude  thirty- 
four  degrees  and  thirteen  minutes,  and  longitude  sixty-eight  and 
a  half,  and  to  be  three  or  four  hundred  miles  from  the  Chesa- 
peake bay,  and  about  the  like  distance  from  the  Delaware.  The 
wind,  as  he  states,  was  fair  for  Norfolk,  and  that  was  a  con- 
venient port  for  making  repairs.     That  he  made  Oay  head  on 
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Jnly  29tk9  was  within  fourteen  milea  of  Cape  Ood  on  July  81flA^ 
and  he  might  have  ran  into  Boston,  bat  the  weather  was  coming 
on  thick  and  hazj,  and  he  was  afraid  to,  as  a  south-east  wind 
drives  the  fog  into  the  bay.  That  he  was  tweniy  or  thirty  miles 
nearer  to  Boston  than  to  Porthind.  That  he  thought  Portland 
the  most  safe  and  convenient  port,  and  much  easier  to  enter. 
That  in  going  into  Boston,  he  most  lie  by  for  a  pilot;  that  he  was 
a  sufficient  pilot  to  take  the  vessel  into  Portland;  that  he  knew 
more  about  the  port,  than  he  did  about  the  port  of  Boston; 
that  he  considered  the  difference  in  distance  between  Boston 
and  Portland  more  than  compensated  by  his  better  knowledge 
of  Portland  harbor;  and  that  it  was  as  easy  to  make  Portland 
as  any  other  harbor,  after  he  made  the  land.  The  defendants 
introduced  the  log-book,  and  the  testimony  of  a  couple  of 
masters  of  vessels.  Their  testimony  does  not*  greatly  differ 
from  that  of  the  master  in  any  essential  particular. 

The  counsel  contend,  that  the  master  should  have  made  the 
port  of  Norfolk,  and  omitting  that,  the  port  of  New  York,  or  of 
Newport,  or  of  Boston,  as  he  had  opportunity.  They  have  caused 
a  calculation  to  be  made  from  the  log-book  by  taking  the  bearinf^ 
and  distance  of  the  vessel  ^m  Great  Bahama  isle  on  July  lOthi 
and  from  Qay-head  light,  on  July  29th,  to  exhibit  her  positiou 
on  the  ocean  during  several  intervening  days,  and  thereby  to 
show,  that  on  different  days  she  was  much  nearer  to  some  one 
of  those  porta  than  the  master  stated  her  to  be.  And  it  is  ^d, 
that  the  winds  appear  by  the  log-book  to  have  been  fair  for  her 
to  enter  them.  By  that  calctdation  she  would  appear  to  have 
been  within  one  hundred  and  seventy-three  miles  of  Norfolk  on 
July  19th;  within  thirty-nine  miles  of  Sandy  Hook  on  July 
26th;  and  within  eighteen  miles  of  Newx>ort  on  July  29th. 

It  is  insisted,  that  the  master  had  no  right  to  neglect  or  re* 
fuse  to  enter  either  one  of  them  for  the  purpose  of  attempting 
to  reach  a  }>ort  in  Boston  bay  or  the  port  of  Portland.  When 
the  question  for  consideration  is,  whether  the  verdict  of  the 
jury  was  unauthorized  by  the  testimony,  the  court  must  judge  of 
their  conduct  from  the  testimony  presented  for  their  consider- 
ation, and  not  from  calculations,  however  correct,  which  were 
not  presented  in  the  testimony,  and  which  they  could  not  be 
expected  to  make.  To  enable  a  person  to  make  such  calcula- 
tions he  must  be  informed  of  the  latitude  and  longitude  of  the 
several  ports  and  points  of  land,  and  the  results  would  still  be 
subject  to  the  uncertainty  occasioned  by  currents  in  the  ocean. 
Uasters  or  pilots,  having  a  knowledge  of  these,  might  be  en« 
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abled  to  state  the  yessel's  place  on  different  days  vriiix  a  suffi* 
cient  degree  of  accuracy  for  practical  purposes  by  an  inspection 
of  the  log-book.  But  the  court  would  not  be  authorized  to 
consider  that  jurors  had  been  negligent  of  duiy  should  they 
make  no  attempt  to  ascertain  it.  Especially  in  this  case,  when 
it  appeared  from  the  testimony  of  one  of  the  masters  introduced 
by  the  defendants,  "  that  a  ship's  place  could  not  be  accurately 
ascertained  by  the  log-book;"  and  from  the  testimony  of  both 
of  them,  that  a  master  on  the  deck  of  his  vessel  could  judge 
better  than  any  other  person,  of  the  propriety  of  attempting  to 
make  a  particular  port.  The  court  is  not  authorized  to  set  aside 
this  verdict  for  any  neglect  of  duty  or  misconduct  of  the  jury. 

With  respect  to  the  law  applicable  to  the  case,  the  counsel 
insist  that  the  vessel  should  have  proceeded  to  the  nearest  port, 
where  she  could  have  been  conveniently  repaired,  in  preference 
to  one  more  distant  and  more  nearly  in  her  course  and  more 
convenient  for  making  the  necessaiy  repairs;  and  that  the  jury 
should  have  been  so  instructed.    They  contend,  that  as  soon  aa 
a  vessel  becomes  unseaworthy,  it  is  the  duty  of  the  owner  to 
make  her  seaworthy  with  the  least  possible  delay;  that  his  in- 
terest to  pursue  the  voyage  as  nearly  as  may  be,  and  to  find  the 
most  convenient  port  to  repair,  is  not  to  be  preferred  to  his 
daty  to  keep  his  vessel  seaworthy.     If  this  should  be  admitted, 
it  could  not  be  decisive  in  this  case,  as  the  testimony  does  not 
fully  prove,  that  the  vessel  was  in  so  dangerous  a  condition,  as 
to  make  it  necessary  that  she  should  seek  a  }>ort  for  repair,  the 
master  stating  that  he  should  have  kept  on  his  course,  if  the 
orew  had  continued  their  labors.     If  the  vessel  was  not  in  such 
peril  as  to  require  an  immediate  departure  from  the  course  of 
the  voyage,  it  could  not  have  been  justified,  if  the  crew  had  not 
insisted  upon  it.     If  the  master,  from  prudential  considerations, 
should  in  such  case  defer  to  their  judgment,  influenced  perhaps 
by  their  fears  or  desire  of  ease,  he  should  yield  no  further  than 
the  circumstances  in  which  he  was  placed  seemed  to  require;  and 
should  depart  from  the  course  of  his  voyage  as  little  as  he  could, 
and  secure  their  performance  of  duty;  and  provide  for  any  an- 
ticipated danger. 

But  it  can  not  be  admitted,  that  the  law  is  correctly  stated  in 
those  propositions.  The  primary  purpose  of  the  owner  of  the 
vessel  and  of  the  cargo,  and  of  others  interested,  is  to  have  the 
voyage  completed  without  unnecessary  delay.  This  is  known  to 
the  insurer,  when  he  takes  the  risk.  If  the  vessel  suffer  injury 
the  voyage,  that  risk  XDay  be  increased  by  her  weakness. 
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or  lOBs  of  rigging,  or  of  sails,  occasioned  by  stress  of  weather; 
and  yet  that  injuiy  may  not  be  so  great,  that  the  master  would 
be  justified  in  departing  from  the  course  of  the  voyage  for  re- 
pair.    The  insurer  can  not  insist,  that  the  voyage  shall  be  de- 
layed or  varied,  that  the  increased  risk  may  not  be  continued,  or 
that  it  may  terminate  as  soon  as  i>o8sible.    Upon  the  same  prin- 
ciple, if  the  vessel  have  suffered  such  damage,  that  she  can  not 
safely  proceed  to  her  port  of  discharge  without  repair,  yet  so 
long  as  she  may  be  expected  by  an  intelligent  and  faithful 
master  to  pursue  her  voyage  in  safety,  she  will  be  entitled  to  do 
so.   The  interest  of  the  insurer  is  not,  therefore,  the  controlling 
consideration,  that  should  influence  a  master  to  depart  from  the 
course  of  his  voyage.     That  consideration  is  the  safety  of  life. 
Next  to  that  is  the  preservation  of  the  property  intrusted  to  hia 
care;  and  the  pursuit  and  accomplishment  of  the  voyage  can  be 
forsaken  or  delayed  only  so  far  as  it  may  become  necessary  for 
the  security  of  life  and  property.   When  this  requires  an  iostant 
and  entire  departure  from  that  course,  the  duty  of  the  master  is 
determined,  and  he  must  seek  the  nearest  land,  which  he  can 
hope  to  reach,  if  the  peril  be  so  great  as  to  outweigh  all  other 
considerations.    When  the  vessel  can  not  isafely  pursue  her 
course  to  its  termination,  and  the  danger  is  not  imminent,  her 
departure  from  it  should  be  as  little,  and  her  delay  as  short,  as 
it  reasonably  can  be,  for  the  purpose  of  making  such  repairs  as 
may  enable  her  to  complete  the  voyage  in  safety.    To  determine 
what  port  to  seek  for  repair,  the  master  should  consider  the  ex- 
tent of  the  danger,  its  position  as  near  to  or  more  distant  from 
the  course  of  the  voyage,  and  the  facihty  and  speed  with  which 
the  necessaiy  machinery,  materials,  and  labor  can  be  procured 
and  applied  to  the  vessel's  use.    The  master  in  most  cases  must 
necessarily  be  the  principal  judge  of  the  degree  of  peril,  to 
which  his  vessel  is  exposed,  and  of  her  ability  to  proceed  with 
safety  to  a  nearer  or  to  a  more  distant  port,  and  of  the  facilities 
for  repairing  her  at  different  ports.     If  he  be  competent  and 
faithful,  his  decisions  respecting  these  matters,  made  in  good 
faith,  should  be  satisfactory  to  all  interested,  although  he  should 
err  in  judgment.     The  position  stated  by  Marshall,  Ins.,  c.  12, 
sec.  2,  has  been  in  substance  affirmed  by  cases  decided  in  this 
country:  Wiggin  v.Amary,  13  Mass.  123;  Oraham  Y.Commercud 
Ins.  Co.,  11  Johns.  352.   Marshall  states,  that  one  general  prin- 
ciple pervades  all  the  cases;  that  if  the  master  in  departing  from 
the  usual  course  of  the  voyage  from  necessity,  acts  bonajide^  and 
according  to  his  best  judgment,  and  has  no  other  view  but  to 
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oondact  the  ahip  by  the  aaf est  and  shortest  course  to  her  port  of 
destmation,  what  he  does  is  within  the  spirit  of  the  contraety 
and  the  TOjage  will  still  be  protected  by  it.  In  the  case  of  Lor 
vaJbre  y.  WUson^  Doug.  284,  Lord  Mansfield  stated,  that  a  devia- 
iion  from  necessity  must  be  justified  both  as  to  substance  and 
manner.  Nothing  more  must  be  done  than  necessity  requires. 
This  would  not  authorize  a  master,  who  judged,  that  he  was  in 
no  imminent  peril,  to  depart  entirely  from  the  course  of  the 
Toyage  to  seek  the  nearest  port,  where  he  could  conveniently 
refit.  In  the  case  of  the  Maryland  Ins.  Co.  y.  Le  Boy,  7  Cranch, 
80,  the  opinion  states,  that  a  deviation  must  be  strictly  commen- 
Borate  with  the  vis  major  producing  it.  Probably  the  idea  in- 
tended to  be  conveyed  was,  that  the  deviation  must  be  as  great 
and  no  greater  than  the  impending  danger  required. 

It  is  further  contended,  that  if  the  master  could  be  permitted 
to  depart  from  the  course  of  the  voyage  for  a  i>ort  in  Boston 
bay,  that  he  should  have  strictly  adhered  to  his  newly  adopted 
course  and  voyage,  and  should  not  have  departed  again  to  seek 
the  port  of  Portland.  There  can  be  no  doabt  that  it  was  his 
duty  to  pursue  that  new  course  without  delay  or  deviation,  un- 
less prevented  by  some  unforeseen  obstacle.  Such  he  alleges, 
that  he  found  in  the  state  of  the  weather,  by  which  the  fog  was 
carried  into  that  bay  to  such  extent  as  to  render  it  dangerous 
to  attempt  to  enter  a  port  there.  In  his  conclusion,  that  it  was 
better  under  the  circumstances  stated  by  him  to  attempt  to 
reach  Portland,  rather  than  Boston  harbor,  he  appears  to  have 
been  justified  by  the  testimony  of  the  masters  introduced  by  the 
defendants.  One  of  them  states,  that  "  if  the  weather  was  thick 
he  would  keep  off  and  keep  out  rather  than  make  for  Boston 
bay.  That  MJEusisachusetts  bay  is  worse  than  Casco  bay  in  thick 
weather."  There  is  no  testimony  in  the  case  tending  to  prove 
that  he  did  not  act  in  good  faith  in  the  selection  of  Portland 
harbor  as  the  one  which  he  might  hope  to  reach  with  the  least 
danger.  There  is  no  rule  of  law,  which  would  control  him  so 
absolutely  as  to  prevent  his  acting  as  he  judged  to  be  best  for 
the  preservation  of  the  lives  and  the  property  intrusted  to  his 
care.  It  will  be  perceived,  that  the  principles  before  stated 
would  fully  authorize  the  instructions,  which  were  given,  and 
there  must  be  judgment  on  the  verdict. 


DsviATioir,  What  CkiNsriTUTjea,  so  as  to  discharge  an  insaranoe  on  vesBol 
or  Mffgo:  See  BeU  ▼.  WetUm  M.  A  F.  Iw.  Go.^  39  Am.  Deo.  542;  Naichek 
Im.  Co.  ▼.  Stanicn,  41  Id.  602,  and  prior  caaea  in  thia  aeriea  collected  in  the 
thereto. 
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Mebghantb'  Bane  t;.  Marine  Bank. 

[8  GfLb,  M.] 

BKATDtiifT  OT  Facts  or  Casm  Aorieb  upon  at  Fobicke  Tbial  Ii  adndi* 
■ible  in  evidence  on  a  second  tiiAl,  aa  admiasions  by  the  partiM  of  tiM 
facta  therein  set  forth. 

Whxrb  Onv  Deposits  Mokzt  is  Ba^nk  to  Cbxdit  ot  Avothbr,  and  tftkei 
a  certificate  of  deposit  payable  to  the  latter,  whoae  indoraement  is  aftec^ 
wards  forged  thereon,  in  which  condition  it  ia  presented  by  another  bank 
to  the  bank  that  issued  it  and  paid,  and  the  latter  bank,  npon  diaooTeiy 
of  the  forgery,  pays  the  amonnt  to  the  real  payee,  and  demanda  back 
the  money  paid  by  it  to  the  other  bank,  the  latter  bank  will  be  compelled 
to  ref  and  the  amount,  unless  it  can  show  that  at  the  time  anch  demand 
was  made,  it  was  a  bonajide  holder  of  the  certificate  for  valae  paid.  But 
it  will  not  be  regarded  as  a  bonajide  holder  thereof,  if,  at  the  time  of  the 
discovery  of  the  forgery  and  of  the  demand  for  repayment,  it  held  a  bal- 
ance  belonging  to  its  immediate  indorser,  greater  than  the  amooni  of  the 
certificate,  notwithstanding  the  fact  that  it  had  previoosly  credited  saeh 
indorser  with  the  amonnt  of  the  certificate,  and  the  farther  fact  that  be* 
tween  the  time  when  the  certificate  was  paid  and  the  time  when  the  de- 
mand for  repayment  was  made,  the  indoraer's  account  with  the  bank  waa 
temporarily  reduced  to  an  amount  much  smaller  than  that  of  the  oertifi' 
oate.  The  entry  of  such  credit  would  not  be  conclusive  upon  the  bank, 
nor  preclude  it  from  correcting  its  account  when  the  forgery  .was  dis- 
covered. 

Oashibr  of  Bank  has  No  Incidental  Authoritt  to  make  any  dedans 
tions  binding  the  bank,  not  within  the  scope  of  his  ordinary  duties,  and 
if  he  admits  forged  bQls  to  be  genuine,  or  promiaee  to  pay  debta  which 
it  does  not  owe,  his  admission  or  promiae  will  not  bind  the  bank*  nwlaai 
it  had  authorized  or  adopted  the  act. 
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AflsnHPgiT.  Plea»  the  genezal  issue.  The  foUowing  state- 
ment of  facts  was  agreed  to  by  the  parties:  On  September  20, 
1889,  Joel  Yickers  deposited  seven  hundred  and  sixty-two  dol- 
lars in  the  Marine  Bank  of  Baltimore,  to  the  credit  of  J.  Strodt* 
man,  and  subject  to  the  tatter's  order,  and  took  a  certificate  of 
deposit  for  the  amount,  payable  to  said  Strodtman  upon  the 
return  of  the  certificate.  This  certificate  was,  on  September  20, 
1839,  inclosed  in  a  letter  directed  to  St.  Louis.  Said  Strodt- 
man neyer  received  it.  It  fell  into  the  hands  of  another  per- 
son, who  forged  thereon  the  indorsement  of  Strodtman,  and 
passed  it  for  a  valuable  consideration  to  B.  Godfrey  &  Co.,  of 
Alton,  Illinois;  who  indorsed  and  transmitted  it  to  Howes,  God- 
frey &  Robinson,  of  New  York,  who  indorsed  and  transmitted  it 
to  Weld  &  Jenks,  of  Baltimore,  who  kept  an  account  with  the 
Merchants'  Bank  of  Baltimore,  in  which  account  they  were 
csredited  with  the  amount  of  this  certificate,  on  the  second  of 
November,  1839.  On  the  fourth  day  of  the  same  month  the 
Merchants'  Bank  presented  the  certificate  to  the  Marine  Bank, 
and  was  paid  the  amount.  On  the  twenty-first  day  of  the  same 
month  the  forgeiy  was  discovered,  and  the  Marine  Bank  de- 
manded a  return  of  the  money  paid  to  the  Merchants'  Bank  as 
the  bearer  of  the  certificate.  The  Marine  Bank,  before  the 
commencement  of  the  suit,  paid  the  amount  of  the  certificate  to 
J.  Strodtman,  the  real  payee.  On  the  first  trial  there  was  a  ver- 
dict for  the  defendants,  the  Merchants'  Bank,  and  the  Marine 
Bank  apx)ealed.  This  judgment  was  reversed  by  the  court  of 
appeals,  and  the  cause  remanded.  On  the  second  trial  a  laige 
mass  of  testimony  was  taken  on  both  sides,  the  substance  of 
which  will  appear  from  the  prayers  for  instructions  given  below, 
and  from  the  opinion  of  tiie  court.  The  following  are  the 
prayers  of  the  defendant  referred  to  in  the  opinion : 

1.  ^That  if  the  jury  believe  from  the  testimony  that  on  the 
twentieth  of  September,  1839,  Mr.  Joel  Yickers  deposited  seven 
hundred  and  sixty-two  dollars  in  the  Marine  Bank,  and  received 
therefor  the  certificate  in  question,  payable  to  the  order  of  J. 
Strodtman,  and  for  the  purpose  of  remitting  the  same  to  said 
Strodtman,  who  was  then  at  St.  Lotiis,  and  after  said  certificate 
was  issued,  and  before  it  was  presented  for  payment  to  the  Ma- 
rine Bank,  the  cashier  of  said  bank  received  a  signature  of  said 
Strodtman,  which  he  pasted  in  the  signature  book  of  said  bank; 
and  if  the  jury  further  find  that  said  certificate  was  never  re- 
ceived by  said  Strodtman,  but  fell  into  the  hands  of  another 
person,  who  forged  thereon  the  name  of  J.  Strodtman,  and 
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passed  it  for  a  Taluable  consideratioii  to  B.  (Godfrey  &  Go.  of 
Alton,  who  leoeived  it  bona  fide,  and  without  notice  of  said 
forgery;  and  if  the  jury  further  find  that  B.  Oodfrey  &  Co.  in- 
dorsed and  transmitted  said  certificate  to  Howes,  Grodfrey  k 
Robinson,  of  New  York,  who  in  like  manner  received,  indorsed* 
and  transmitted  it  to  Weld  &  Jenks,  of  Baltimore,  who  were 
credited  for  the  amount  of  said  certificate  on  the  second  of  No- 
yember,  1839;  and  if  the  jury  further  find  that  on  the  fourth  of 
November,  1839,  said  Merchants'  Bank  presented  it  to  the  Ma- 
rine Bank,  and  obtained  the  amount  thereof,  bonafide^  and 
without  having  any  notice  of  the  forgery;  and  if  the  jury  fur- 
ther find  that  neither  the  Merchants'  Bank  nor  the  Marine 
Bank  discovered  until  the  tweniy-second  of  November,  1839, 
that  the  name  of  J.  Strodtman  had  been  forged  on  said  certifi- 
cate, then  the  pLuntiff  is  not  entitled  to  recover.  Rejected,  b^ 
cause  it  did  not  require  the  jury  to  find  that  the  defendants  wero 
holders  for  value. 

2.  That  if  they  find  the  facts  stated  in  the  first  prayer,  the 
plaintiff  is  not  entitled  to  recover,  although  they  may  find  that 
on  the  twenty-second  of  November,  1839,  the  Marine  Bank,  upon 
discovering  the  forgeiy,  applied  to  the  Merchants'  Bank  to  re- 
fund the  amount,  and  that  the  cashier  of  the  latter  bank  said 
that  he  considered  said  bank  legally  and  morally  bound  to  return 
the  money,  and  that  said  Marine  Bank  might  send  the  certificate 
into  the  Merchants'  Bank  in  the  check  list  the  next  morning, 
provided  they  further  find  that  after  said  declaration  was  made, 
said  cashier  was  instructed  by  the  counsel  of  said  bank,  and  by 
its  president  pro  tern.,  that  the  bank  veas  not  bound  to  pay  it, 
and  that  said  Weld  &  Jenks  instructed  said  cashier  that  they 
would  not  consent  that  said  bank  should  pay  back  the  amount 
of  said  certificate,  unless  compelled  by  law  so  to  do;  and  pro- 
vided the  jury  further  find  that  said  cashier,  on  the  mbniing  of 
said  day,  after  being  so  instructed,  gave  notice  to  said  Alarine 
Bank  not  to  send  in  said  check,  that  the  Merchants'  Bank  could 
not,  as  then  advised,  return  the  money.  Rejected,  because  the 
prayer  did  not  take  any  notice  of  the  time  of  the  obligation  of 
the  Marine  Bank. 

3.  That  if  they  find  the  facts  stated  in  the  first  prayer,  and 
further  find,  that  at  the  end  of  the  nineteenth  of  November, 
1839,  and  on  the  morning  of  the  twentieth  of  November,  1839, 
Weld  &  Jenks,  relying  on  the  credit  received  for  said  certificate, 
and  in  ignorance  of  Uie  forgery,  had  drawn  out  all  the  money 
they  had  in  said  bank,  including  the  amount  credited  to  them 
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on  aaid  certificate,  except  the  sum  of  fifty-seveii  dollars  and 
seyentyHseven  cents,  then  the  plaintiffs  are  not  entitled  to  re- 
oover,  although  they  may  further  find  the  facts  stated  in  the 
second  prayer. 

4.  That  if  they  find  the  facts  stated  in  the  first  prayer,  and  if 
they  further  find  the  facts  stated  in  the  third  prayer,  then  the 
plaintiff  is  not  entitled  to  recover  any  larger  sum  than  the  said 
sum  of  fifty-seven  dollars  and  seventynseven  cents,  vrith  interest 
thereon,  if  the  jury  find  that  interest  is  due  under  the  circum- 
stances of  this  case. 

5.  That  if  the  jury  find  the  facts  stated  in  the  first,  second, 
and  third  prayers  of  the  defendant,  and  if  they  further  find  that 
on  the  twenty-third  of  November,  1839,  it  was  the  usage  and 
custom  of  plaintiff  and  defendant  for  either  plaintiff  or  defend- 
ant to  send  in  to  the  other  on  the  morning  of  every  day  the 
notes,  checks,  and  other  instruments  received  by  it  on  the  pre- 
vious day,  on  which  it  claimed  credit,  and  to  receive  in  ex- 
change from  the  other  bank  the  notes,  checks,  and  other  instru- 
ments received  by  the  other  bank  on  the  previous  day,  on  which 
it  claimed  credit;  and  if  they  further  find  that  when  the  officers 
of  said  banks  met  to  make  these  exchanges,  it  was  the  custom 
and  usage  for  them  to  deduct  the  amount  claimed  by  one  bank 
from  the  amount  claimed  by  the  other  bank,  and  for  the  officer 
of  the  bank  against  which  the  balance  appeared,  to  enter  said 
balance  to  the  debit  of  said  bank,  and  that  it  was  the  duty  of 
the  paying  teUer  of  each  bank  to  examine  the  checks,  notes,  and 
other  instruments  on  which  the  other  bank  claimed  credit,  and 
to  send  back  to  such  other  bank  his  objection  to  any  credit 
daimed  by  it,  on  the  morning  of  the  same  day  before  eleven 
o'clock  A.  K.,  together  with  the  instrument  to  which  he  objected; 
and  if  the  jury  find  as  a  part  of  such  usage  and  custom,  that 
where  credit  was  improperly  claimed  on  an  instrument,  and  that 
instrument  was  sent  back  to  the  bank  so  claiming  credit  on  it, 
the  mode  of  settling  the  accounts  was  for  the  bank  which  sent 
in  an  improper  claim,  to  pay  over  the  amount  to  the  other,  on 
the  redelivery  of  the  instrument;  and  if  the  jury  further  find 
that  on  the  morning  of  the  twenty-third  of  November,  1839,  the 
exchanges  between  said  banks  were  made  in  accordance  with  the 
usage  of  said  banks,  and  that  among  the  instruments  on  which 
the  Marine  Bank  claimed  credit,  was  the  certificate  of  deposit 
given  in  evidence,  and  that  the  paying  teller  of  the  Merchants' 
Bank,  immediately  on  seeing  said  certificate,  and  before  eleven 
o'clock  A.  ir.  of  that  day,  objected  to  allow  the  credit  claimed 
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for  iiy  and  sent  it  back  to  the  Marine  Bank,  with  the  statement 
that  he  could  not  receive  it,  and  that  said  certificate  was  returned 
to  the  Marine  Bank,  which  then  paid  to  the  Merchants'  Bank  the 
amount  for  which  the  latter  bank  had  refused  to  allow  credit  as 
aforesaid,  then  the  plaintiff  is  not  entitled  to  recover,  although 
the  person  receiving  the  money  promised  that  it  should  be  set- 
tled on  that  day.  Rejected,  because  it  takes  no  notice  of  the 
fact  as  to  the  thne  when  the  Marine  Bank  engaged  to  pay  the 
amount  to  the  real  payee. 

6.  That  if  the  jury  find  the  facts  stated  in  the  first,  second, 
third,  and  fifth  prayers,  said  facts  do  not  amount  to  a  payment 
of  said  certificate  to  the  Marine  Bank  by  the  Merchants'  Bank. 

7.  That  if  the  jury  find  the  facts  stated  in  the  first,  second, 
third,  and  fifth  prayers,  the  promise  or  declaration  made  by  the 
runner  and  cashier  of  the  Merchants'  Bank  was  without  consid- 
eration and  not  binding  on  said  Merchants'  Bank.  The  court 
refused  to  grant  the  defendants'  said  prayers.  The  defendants 
excepted,  and  appealed  to  this  court  • 

Brune  and  Brown,  lot  the  appellants. 

8.  T,  WaUia  and  David  Stewart,  for  the  appellees. 

Spenoe,  J.  ''At  the  trial  of  this  case,  the  plaintiff,  to  lijin- 
tain  the  issue  on  its  part,  offered  to  read  in  evidence  to  the  jury 
the  statement  of  facts  agreed  upon  by  the  counsel  of  the  parties, 
and  submitted  to  the  court  upon  the  previous  trial  of  th3  cause, 
to  the  admissibility  of  which,  as  evidence  in  this  trials  the  de- 
fendant objected;  but  the  court  overruled  the  objection,  and 
permitted  the  said  statement  to  be  read  in  evidence  to  the  jury 
hj  the  plaintiffs,  to  which  the  defendant  excepted."  lliis  judg- 
ment of  the  court  is  first  for  our  revision  in  this  case. 

We  know  of  no  legal  objection  to  this  statement  of  iacts  going 
in  evidence  to  the  jury,  as  the  admissions  of  the  parties  of  the  facia 
therein  set  forth.  The  case  of  Van  Wart  v.  WMey  eial.,  10  Eng. 
Com.  L.  204,  is  so  entirely  analogous  as  not  to  be  distinguished 
upon  principle.  The  court  of  appeals,  on  the  former  trial  of  this 
cause,  decided,  / '  that  if  the  case  stated  showed  that  the  appellee, 
the  Merchants'  Bank,  was  a  Ixmafide  holder  of  the  certificate  for 
value  paid,  the  appellant,  the  Marine  Bank,  would  not  have  been 
entitled  to  recover."  The  county  court  were  right  in  rejecting 
the  first,  second,  third,  fourth,  and  fifth  prayers  on  the  grounds 
assigiicd  in  the  opinion  of  the  court  of  appeals,  namely,  that  to 
enable  the  Merchants'  Bank  to  prevent  the  Marine  Bank  from 
recovering,  it  must  show  itself  to  be  a  bona  fide  holder  for  value 
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of  the  oertificate.  It  is  true,  that  the  hypotheses  of  the  thixd, 
fouTth,  and  fifth  prayers,  each  of  them,  present  the  fact,  that  on 
the  nineteenth  day  of  November,  1839,  Weld  &  Jenks  had  drawn 
oat  of  the  Merchants'  Bank  all  the  money  -which  stood  to  their 
credit,  with  the  exception  of  fifty-seven  dollars  and  seveniy- 
seven  cents;  but  it  is  equally  true,  that  there  was  evidence  to 
the  juiy,  that  on  the  twenty-second  day  of  November,  1839,  the 
day  on  which  the  f  oigeiy  was  discovered,  and  the  demand  made 
on  the  Merchants'  Bank  to  refund  the  money,  there  was  stand- 
ing to  the  credit  of  Weld  &  Jenks,  on  the  books  of  the  Mer- 
diants'  Bank,  a  balance  of  six  thousand  six  hundred  and  nineiy- 
BIX  dollars  and  three  cents. 

It  could  not  be  successfully  contended,  that  if  at  the  time  this 
f  orgeiy  was  discovered,  and  the  demand  made  on  the  Merchants' 
Bank  to  refund  to  the  Marine  Bank  the  amount  paid  on  the  cer- 
tificate. Weld  &  Jenks  had  withdrawn  from  the  Merchants'  Bank 
the  balance  standing  to  their  credit;  that  the  Merchants'  Bank 
would  not  then  have  been  holders  of  the  certificate  honajide^  and 
for  value:  Fulton  Bank  v.  Phoenix  Banh^  1  Hall,  673.  But,  if 
Weld  k  Jenks  had  received  credit  on  the  books  of  the  Merchante^ 
Bank  for  the  amount  of  the  certificate,  that  entry  was  not  con- 
clusive upon  the  Merchants'  Bank;  they  were  not  concluded 
thereby  from  correcting  their  account  when  the  forgery  was  dis- 
covered, on  the  tweniy-seoond  of  November,  1839,  if  they  had 
funds  of  Weld  k  Jenks  in  their  possession,  adequate  to  that 
purpose.  It  was,  as  it  stood,  evidence  prima  facie  against  the 
Merchants'  Bank,  but  not  conclusive:  Oarland  v.  Salem  Bank^  9 
Mass.  408  [6  Am.  Dec.  86]. 

The  county  court  erred  in  rejecting  the  defendant's  sixth 
prayer,  as  there  was  no  evidence  in  the  cause  of  the  payment 
by  the  Merchants'  Bank  to  the  Marine  Bank  of  the  certificate. 
We  are  also  of  opinion,  that  the  county  court  erred  in  refusing 
the  defendant's  seventh  prayer.  **  The  cashier  of  a  bank,  pos- 
sessing no  incidental  authority  to  make  any  declarations  bind- 
ing the  bank,  not  within  the  scope  of  his  ordinary  duties:  so 
if  the  cashier  of  a  bank  should  promise  to  pay  a  debt  which  the 
eoiporation  did  not  owe,  and  was  not  liable  to  pay,  or  should 
admit  forged  bills  of  the  bank  to  be  genuine,  the  bank  would 
not  be  bound  by  such  promise  or  admission,  unless  it  had  au- 
thorized or  adopted  the  act:"  Story  on  Agency,  104,  sec.  116, 
and  Salem  Bank  v.  OUmcester  Bank^  17  Mass.  1  [9  Am.  Deo. 
111]. 

From  the  view  which  we  have  taken  of  the  opinion  given  by 
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the  ooort  of  appeals,  on  the  former  trial  of  this  canse,  we  are  of 
the  opinion,  that  the  Merchants'  Bank  can  not,  in  this  case,  soo- 
oessfully  resist  the  recoTeiy  hj  the  Marine  Bank,  and  therefon 
affirm  the  judgment. 
Judgment  affirmed. 

Aboheb,  0.  J., dissented. 

AuTHOBiTT  or  CASHisa  or  Bank:  See  EfUott  ▼.  iiMoC,  87  Am.  Deo.  227. 
DOte232. 

The  PRDroiPAL  gabs  m  crxd  to  the  point  that  admiariom  and  agree- 
mentfl  made  in  a  caoae  when  tried  originally,  are  competent  and  proper  evi- 
dence on  a  saboequent  trial,  upon  procedendo^  in  the  following  oasee:  Farmer^ 
BankqfMd.  v.  Sprigg,  11  Md.  396;  Mwood  v.  Lannon't  Lemt,  27  Id.  210; 
Woodruffs.  Munroe,  83  Id.  157.  And  it  is  dittingniehed  in  Commercial  a»d 
tkrmen^  National  Bank  ▼.  lint  National  Bank,  80  Id.  18. 


DUGAN   ET   AL.  t;.   GlIllNQS  EX  AL. 

[S  OiLl.,  188.] 

Statutib  ih  pa&i  matibia  mubt  be  Cokbtbusd  Toorhxr. 

Latbr  Statuts  Whioh  dois  iroT,  in  Tkbjcb,  Bxpxal  Eabldcb  Ora  on  the 
leme  labject,  ii  not  to  be  taken  as  a  repeal  by  impUcatioa,  nnlev  it  is 
plainly  repugnant  to  the  former,  or  unless  it  folly  embraces  the  whole 
'  sabjeot-matter. 

FAonm  OT  Gm  fbom  Fatbxb  to  Dauohtbb  ov  hsb  Mabbtao^  is  in- 
oontestably  proved  by  showing  these  facts:  That  after  she  had,  with 
his  consent  and  approTsl,  entered  into  an  engagement  of  mairiage  he 
promised  to  give  her  a  certain  hoose;  that,  before  her  marriage,  he  did 
in  fact  verbally  give  it  to  her  in  fee  as  a  marriage  portion;  that  he  pre- 
pared it  for  her  aiid  pat  her  in  possession  of  it  as  her  own  property;  that 
her  intended  husband  was  cognizant  of  these  arrangements  at  the  time  they 
were  made;  that  the  marriage  was  celebrated  in  this  house;  that  she  and 
her  husband  resided  therein  for  several  years;  that  after  their  removal 
from  it  her  father  paid  to  her  the  rents  accruing  therefrom  for  several 
-  /ears,  and  up  to  the  time  of  her  death;  and  that,  after  her  death,  he  de- 
clared that  it  was  her  property,  and  should  go  to  her  children. 

Equitt  wn.L  NOT  Envobos  Mkbx  Vbbbal  Volitntabt  Ezbodtobt  Aobkb- 
MXNT,  although  it  be  founded  on  the  meritorious  oonsideratioii  of  love 
and  affection. 

Mabkuob  is  a  Yalvabim  Conbidbbatiov  bob  ax  Aombmbnt,  and  a  gift 
made  by  a  father  to  his  daughter  in  contemplation  of  marriage,  and  as  a 
marriage  endowment,  irrevocably  vests  the  property  In  the  donee  against 
all  the  world,  as  effectually  as  if  she  were  a  purchaser  for  an  adequate 
pecuniary  consideration. 

DiuvKBY  or  Profkbtt  GrvBN  bt  Fathxb  to  his  DAnoHTBB  as  a  mar- 
riage endowment,  in  pursuance  of  the  gift,  and  the  fulfillment  of  the 
condition  upon  which  it  was  to  attach,  by  the  consummation  of  the 
riage,  withdraw  the  contract  from  the  reach  of  the  statute  of  franda. 
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PxBVOSMAircB  or  CoHSiDEaATioN  AHD  Chavox  ow  Poofl—ioB  Wider  the 
contract  ahrays  relieve  a  parol  agreement  from  the  operatioii  of  the  stat- 
ute of  franda. 

AVBWZB    OT    BZXOUTBIX    AlLBOZNO    FaCTS    not    WITHIH     HSB    PKBfX>NAL 

Rnowlxdok,  ia  not  within  the  role  that  an  answer  aswirting  a  fact  re- 
sponsiTe  to  the  bill  can  only  be  dispioved  by  two  witnesses,  or  by  one 
wxtnesB  with  strong  corroborating  oiroamstanoes.  Bat  as  sach  answer 
does  not  admit  the  allegations  of  the  bill,  it  pats  the  oomplainant  on 
proof,  and  leaTes  him  to  sastain  them  as  he  can,  anembarrassed  by  any 
sapposed  responsiTe  f eatores  of  the  answer. 

HvraAVD  D  TKXrAVT  BT  OUBTBST  OT  EqUITABIJI  LfHSBITAHCn  OT  HIS  WiFI. 
WXTMBMn    or   ImOLVKNT   TSKAKT  BT  CUBTBST   PaMIS  TO    H1B   Aj98IOim» 

and  if  the  letter  sets  np  an  adverse  claim  against  the  heirs,  the  statate 
of  limitations  will  begin  to  ran  in  his  f ayor,  only  from  the  date  of  the 
insolvent's  death. 

SmxB  DuABiLmiB  oklt  as  Exist  when  Rioht  ot  Aotiok  Fibst  AooBinEa 
an  available  to  a  party;  therefore,  where  a  right  of  action  aocrnes  to  a 
female  minor,  who  afterwards  marries  before  she  attains  her  majority,  it 
Is  not  competent  for  her  to  avail  herself  of  any  other  disability  than 
tiiat  of  infancy. 

SqUJiiT  Apflixs  Statdtb  ot  Lzmizationb  as  It  wouu>  bb  Afpijxd  at 
Law,  In  all  cases  of  conearrent  Jorisdiction  at  law  and  in  eqoity;  bat 
where  the  case  can  be  detennined  in  equity  only,  the  statate  will  not  be 
applied. 

WHXBB  RbOOVBBT  ow   BmSTB  AHB  PbORTB  DbPXMDB  0TOV  AasBBinoN  OT 

Titlb,  which  ooald  not  be  saoceasfally  maintained  at  law,  the  statate  of 
Umitfttions  will  not  oonstitate  a  bar  to  sach  recovery  in  a  court  of  equity. 

biocTTEEX  DOBS  NOT  ADMIT  SuTTidBNor  OT  Abbbtb  by  merely  stating  In 
her  answer  that  she  has  xeoelved  assets  shown  by  her  return  to  the  or> 
phans'  court,  iHileh  she  is  prepared,  when  required,  to  produce. 

Wmbbb  GoMniADrAJiT  Fails  to  Pbovb  Matkbial  Allboatiok  ot  hib 
BiLi^  the  defendant  is  not  precluded,  by  the  act  of  1832;  c.  902,  from 
raising  that  objection  in  the  court  of  appeals. 

Avpsal  from  tlie  equiiy  side  of  the  Baltimore  oouniy  oonrL 
The  bill  "was  filed  by  John  S.  Qittings  and  Eleanor  A.,  his  wife, 
And  James  0.  Gittings  and  Rebecca  N.,  his  wife,  against  Mar- 
garet Dugan,  widow  and  executrix  of  Cumberland  Dugan,  de- 
ceased, and  J.  S.  Hollins  and  wife  and  R.  S.  Hollins  and  wife. 
The  female  complainants  were  the  daughters  and  only  heirs  of 
William  R.  and  Margaret  Smith,  mentioned  in  the  opinion. 
The  bill  prayed  that  the  defendants  might  be  decreed  to  convey 
the  property  mentioned  and  described  therein  to  the  complain- 
ants, and  that  the  defendants  be  forever  enjoined  from  inter- 
meddling with  or  claiming  the  same,  and  that  the  said  executrix 
be  compelled  to  account  to  them  for  the  rents  and  profits.  Thi 
other  facts  sufficiently  appear  from  the  opinion. 

John  Ndmm  and  Reverdy  Johnson^  for  the  appellants. 
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MjJUahon  and  Olenn,  for  the  appeUees. 

By  Court,  Mabtdt,  J.   It  appears  from  the  record  in  this  caae, 
that  the  original  decree  was  passed  by  Baltimore  cooniy  oonrti 
as  a  court  of  eqniiy,  on  the  twenty-fourth  of  March,  1841.   The 
final  decree  ratifying  and  confirming  the  auditor's  report,  was 
pronounced  on  the  twenty-fifth  of  March,  1843.  An  appeal  was 
taken  on  the  part  of  all  of  the  defendants  from  this  decree,  on 
the  tenth  of  October  of  the  same  year,  but  the  appeal  which  was 
entered  by  the  infant  defendants  having  been  dismissed,  the 
case  is  presented  upon  the  appeal  alone  of  Mrs.  Margaret  Dugan, 
John  Smith  HoUins  and  wife,  and  Bobert  S.  Hollins  and  wife. 
In  this  condition  of  the  case,  the  counsel  for  the  appellees  have 
contended,  that  the  decree  of  the  twenfy-fourth  of  March,  lS41t 
not  having  been  appealed  from  within  the  period  prescribed  by 
the  act  of  1785,  c.  72,  is  not  now  open  for  objection  in  this 
court;  that  the  decree  is  conclusive  as  to  the  matters  settled  by 
it,  and  it  must  be  regarded  as  establishing  the  appellees'  right 
to  the  property  decreed  to  be  conveyed;  and  also  to  an  account 
of  the  rents  and  profits  thereof,  from  the  death  of  William  B. 
Smith,  leaving  open  only  the  questions,  as  to  the  proper  statement 
and  adjustment  of  that  account.     The  proposition  stated  by  the 
counsel  for  the  appellees  is,  that  as  the  decree  of  the  twenty- 
fourth  of  March,  1841,  was  one  from  which  the  appellants  had 
the  right  to  appeal,  they  were  obliged  to  exercise  the  privilege, 
upon  the  authority  of  the  case  of  Strike  v.  M^Bonaldy  2  Har.  & 
O.  260;  and  having  failed  to  do  so  in  due  time,  the  matters  ad- 
judicated by  that  decree,  are  to  be  regarded  as  conclusively 
established,  and  not  now  open  for  objection  or  examination  in 
this  court. 

By  an  act  of  assembly  of  1830,  c.  185,  sec.  1,  it  is  provided, 
*'  that  no  appeal  shall  hereafter  be  allowed  from  any  decree  or 
order  of  the  chancery  court,  or  county  court,  sitting  as  a  court 
of  equity,  unless  it  be  a  final  decree,  or  order  in  the  nature  of  a 
final  decree;  and  that  upon  appeal  from  a  final  decree  or  order, 
in  the  nature  of  a  final  decree,  within  the  time  limited  bylaw  for 
such  appeals,  all  previous  orders  and  decrees  passed  in  the  cause, 
shall  be  open  in  the  appellate  court,  in  the  same  manner  as  if  such 
previous  orders  or  decrees  had  been  as  heretofore  appealed  from, 
within  nine  months  from  the  time  of  the  passing  of  the  same." 
These  are  the  provisions  of  the  act  of  1830,  and  it  is  clear,  that 
if  that  clause  of  the  first  section,  which  declares,  that  upon  an 
appeal  from  a  final  decree,  all  previous  orders  and  decrees  passed 
in  the  cause,  shall  be  open  intheapx)ellatecourt,is  still  in  force. 
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{he  right  to  inqnire  into  the  ooirectness  of  the  decree  of  1841| 
belongs  to  the  appellate  court,  for  it  has  been  conferred  by  the 
express  terms  of  the  statate.  The  language  of  the  act  has  been 
made  so  comprehensiye,  as  to  embrace  idl  orders  or  decrees, 
"whether  they  are  matured  decrees,  professing  to  establish  all  the 
rights  in  controversy  between  the  parties,  as  in  th^  case  of  Strike 
T.  McDonald,  2  Har.  &  G.  260,  or  mere  interlocutory  and  pre- 
paratory orders,  as  in  the  case  of  Snowden  y.  Doraey,  6  Har.  & 
J.  114.  If  the  order  or  decree  in  dispute,  was  passed  in  the 
cause,  and  was  previous  to  the  final  decree,  it  becomes  open  for 
lerision  in  the  appellate  court,  by  force  of  the  very  words  of  the 
statute.  The  only  question,  therefore,  that  can  arise  on  this 
branch  of  the  case  is,  whether  this  clause  of  the  first  section  of 
the  act  of  1830,  has  been  repealed  by  the  act  of  1841,  c.  11  ? 

By  the  first  section  of  that  act,  it  is  declared,  **  that  so  much 
of  the  first  section  of  the  act  of  1830,  chapter  185,  as  takes  away 
the  immediate  right  of  appeal  from  any  decree  or  order  of  the 
court  of  chancery,  or  any  couniy  court,  for  the  sale,  conTeyance, 
or  delivery  of  real  or  personal  property,  be,  and  the  same  is 
hereby  repealed;  and  that  from  any  such  decree  or  order  here- 
tofore, or  hereafter  to  be  passed,  the  right  of  an  immediate  ap- 
peal is  hereby  given;"  and  we  are  satisfied,  that  although  the 
legislature  have  directly  repealed  that  branch  of  the  first  section 
of  the  act  of  1830,  which  denied  to  the  defendant  the  privilege 
of  appealing  from  any  decree  which  was  not  final  in  its  charac- 
ter, and  restored  to  him  the  right  of  an  immediate  appeal,  from 
the  particular  decrees  enumerated  in  its  first  section,  they  have 
left  in  force  that  part  of  the  section  which  declares,  that  on  an 
api)eal  from  a  final  decree,  all  previous  orders  shall  be  open  in 
the  appellate  court,  in  the  same  manner  as  if  such  orders  had 
been,  as  heretofore,  appealed  from. 

It  is  perfectly  obvious,  from  an  inspection  of  the  act  of  1841, 
that  the  legislature  did  not  contemplate  a  total  repeal  of  the  act 
of  1830.  To  what  part  then  of  the  act  of  1830,  did  they  propose 
to  apply  the  repealing  power  ?  An  answer  to  the  question  is  to 
be  found  in  the  words  of  the  first  section,  which  declare,  that 
80  much  of  the  antecedent  act  as  takes  away  the  immediate  right 
of  appeal  from  any  decree  of  the  court  of  chancery,  for  the  sale^ 
conveyance,  or  delivery  of  real  or  personal  property,  is  repealed; 
and  it  is  manifest,  that  the  object  was  to  repeal  only  that  por- 
tion of  the  former  act,  which  had  abridged  the  right  of  appeal. 
The  court  of  appeals  had  decided,  in  the  December  term,  1840, 
in  the  case  of  Lee  v.  Pindle,  11  OiU  &  J.  364,  that  the  object  of 
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praying  an  appeal,  and  filing  an  appeal  bond,  tinder  ihe  proviso 
contained  in  the  first  section  of  the  act  of  1830,  was  not  to  effect 
an  immediate  remoTal  of  the  caose  to  the  court  of  appeals,  bat 
that  it  merely  suspended  the  execution  of  the  decree,  for  the 
sale  or  delivery  of  the  specific  property,  tmtil  a  final  decree  was 
passed,  when  the  whole  case  might  be  brought  up  for  review  in 
the  appellate  court;  and  the  legislature,  believing  that  a  pariy 
ought  to  possess  the  right  of  appealing  immediately  from  de- 
crees of  this  nature,  repealed,  in  this  respect,  the  act  of  1830, 
without,  however,  imposing  on  the  defendant  the  obligation  of 
appealing  from  such  decree,  or  depriving  him  of  the  right  of 
having  it  reviewed  in  the  appellate  court,  on  an  appeal  from  the 
final  decree,  as  secured  to  him  by  one  of  the  provisions  in  the 
former  act. 

There  is,  we  think,  no  ground  for  contending,  that  the  pro- 
vision in  the  act  of  1830,  under  which  the  appellants  have 
claimed  the  right  to  subject  to  the  review  of  this  court,  the  de- 
cree of  the  twenty-fourth  of  March,  1841,  has  been  repealed, 
either  directly  or  by  implication.  These  two  statutes  being  in 
pari  materia,  are  to  be  construed  together.  A  later  statute  on  a 
given  subject,  not  repealing  an  earlier  one,  in  terms,  is  not  to 
be  taken  as  a  repeal  by  implication,  unless  it  is  plainly  repug- 
nant to  the  former,  or  unless  it  fully  embraces  the  whole  sub- 
ject-matter: Ooddard  v.  Boston^  20  Pick.  410;  O'lAnda  v.  Loihrop, 
21  Id.  297;  McCartee  v.  Orphan  Asylum,  9  Cow.  437  [17  Am. 
Dec.  516];  Bowen  v.  Lease,  5  Hill,  221;  Foster's  Case,  11  CJo.  63; 
Dwar.  on  Stat.  675.  Having  disposed  of  this  preliminary  point, 
and  considering  the  whole  case  as  properly  before  us,  we  pro- 
ceed to  an  examination  of  the  grounds,  on  which  the  appellants 
claim  a  reversal  of  the  decree,  pronounced  by  the  counly  court. 

The  first  point  made  in  the  cause,  and  that  which  was  pressed 
VTith  most  emphasis,  is,  that  the  appellees  have  entirely  failed  to 
establish  by  evidence,  the  existence  of  any  such  contract  or 
gift,  as  is  charged  in  the  bill,  and  that  Cumberland  Dugan 
never  gave,  or  promised  to  give,  the  property  mentioned  in  the 
bill  to  the  mother  of  the  appellees,  as  a  marriage  endovnnent. 
The  bill  alleges,  that  the  late  Mr.  and  Mrs.  Smith  were  married 
in  the  month  of  October,  1798.  That  the  alliance  was  con- 
tracted with  the  knowledge  and  the  approbation  of  Mr.  Cum- 
berland Dugan,  the  father  of  Mrs.  Smith.  That  Mr.  Dugan 
was  also  the  father  of  Mrs.  Purviance,  and  that  after  she  had 
become  engaged,  he,  in  the  autumn  of  the  same  year,  gave  to 
her,  as  a  marriage  portion,  the  house  in  which  the  judge  and 
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Mrs.  Pnrviaaoe  now  reside.  That  he  was  at  this  time  a  man  of 
ample  fortune.  That  having  advanced  one  daughter,  and  the 
other  being  at  the  time  addressed,  with  his  approbation,  Mr. 
Dugan  deemed  it  proper  and  just  to  make  a  similar  provision 
for  his  daughter  Margaret,  by  way  of  advancement,  and  in 
contemplation  of  her  marriage  with  Mr.  Smith.  That  accord- 
ingly, a  short  time  before  the  marriage  of  Mrs.  Smith,  he  an- 
nounced his  determination  to  give  to  her  the  house  in  Cimiber- 
land  row  (the  subject  of  the  present  controversy),  and  that  he 
in  fact,  did  give  to  her,  in  fee,  the  house  in  question,  a  short 
time  before  the  celebration  of  the  marriage,  as  a  marriage  por- 
tion. That  this  establishment  was  prepared  for  the  reception 
of  his  daughter,  and  she  was  placed  in  possession  of  it,  by  Mr. 
Dugan,  as  her  own  property.  That  these  arrangements  were 
known  to  the  husband.  That  their  nuptials  were  celebrated 
there.  That  they  continued  to  reside  in  this  house  until  the 
spring  of  1799,  and  from  that  period  to  the  time  of  the  death  of 
Mrs.  Smith,  she  was  in  the  enjoyment,  under  the  gift,  of  the 
rents  arising  from  this  property,  with  the  knowledge  and  con- 
sent of  her  father,  and  that  the  rents  were  sometimes  paid  to 
her,  either  by  Mr.  Dugan  or  his  agent. 

The  object  of  the  bill  is  two-fold.  First,  to  procure  a  convey- 
ance of  the  house  and  lot  in  controversy,  to  the  complainants, 
from  the  devisees  of  Cumberland  Dugan;  and  as  consequent 
upon  the  assertion  of  a  title  to  the  property,  an  account  and 
payment  of  the  rents  received  by  Mr.  Dugan.  These  are  the 
material  statements  and  allegations  of  the  bill,  and  we  are  satis- 
fied that  they  have  been  fully  established  by  the  testimony  in 
the  cause. 

The  delivery  of  the  possession  of  this  house  to  Mrs.  Smith, 
prior  to  her  marriage,  as  her  own  property  under  the  gift;  the 
fact  that  she  resided  there  with  her  husband  imtil  the  spring  of 
1799,  and  then  removed,  only  that  Mr.  Smith  might  prosecute, 
with  more  convenience,  the  affidrs  of  a  partnership,  which  had 
been  concerted  by  Mr.  Dugan,  between  Mr.  Smith  and  the 
brother  of  Mrs.  Smith,  in  the  business  of  the  rope-walk;  the  pay- 
ment of  the  rents  issuing  from  this  property  by  Mr.  Dugan,  err 
his  agent,  until  within  a  few  months  before  the  death  of  Mrs. 
Smith,  and  then  withheld  that  they  might  be  applied  by  Mr. 
Dugan  to  the  discharge  of  some  responsibility  in  which  he  had 
become  implicated  for  Smith;  the  declarations  of  Dugan,  be- 
fore the  marriage,  and  after  it  had  been  solemnized,  that  he  in- 
tended to  give,  and  had  given,  this  property  to  his  daughter  as 
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A  marriage  adTancement  or  portion,  and  his  declaration  after 
the  death  of  his  daughter,  '*  that  it  "was  her  property,  and  should 
go  to  her  children,"  constitute  a  mass  of  proof  upon  Hie/acium 
of  the  gift,  which  it  is  impossible  to  resist.  It  is  true,  that  a 
mere  verbal,  voluntary,  executory  agreement,  although  founded 
on  the  meritorious  consideration  of  love  and  affection,  can  not 
be  enforced  by  a  court  of  equiiy,  and  the  party  who  made  it 
may,  at  his  will,  violate  or  abandon  it.  In  Pennington  v.  QU' 
tings,  2  Oill  &  J.  217,  this  court  said:  "The  consideration  of 
natural  love  and  affection  is  sufficient  in  a  deed,  but  a  mere 
executory  contract  that  requires  a  consideration,  can  not  be 
supported  on  a  consideration  of  blood,  or  natural  love  and 
affection;  there  must  be  something  more,  a  valuable  considera- 
tion, or  it  is  not  good,  and  can  not  be  enforced  at  law,  but  may 
be  broken  at  the  will  of  the  party.  And  being  void  at  law  for 
want  of  a  sufficient  consideration,  chanceiy  can  not  sustain  and 
enforce  it:"  2  Story's  Eq.,  sec.  987. 

But  this  is  not  the  character  of  the  contract  now  tmder  exam- 
ination. Having  been  made  in  contemplation  of,  and  as  a  mar- 
riage endowment,  it  has  for  its  support  a  valuable  consideration* 
It  can  not  be  revoked  or  violated  at  the  will  of  the  party  who  made 
it.  The  marriage  was  a  consideration  which  vested  the  interest  in 
the  donee  against  all  the  world;  she  is  to  be  regarded  as  a  pur- 
chaser, and  as  much  so  as  if  she  had  paid  for  the  property  an  ade- 
quate pecuniary  consideration:  SterryY,  Arden,  1  Johns.  Ch.  261. 
It  can  not  be  necessary  to  cite  authorities  to  maintain  the  propo- 
sition, that  marriage  is  to  be  regarded  as  a  valuable  consideiv 
ation.  In  Buchanan  v.  Deshon,  1  Har.  &  G.  280,  the  court  of 
appeals,  in  speaking  of  a  marriage  contract,  say,  that  it  was 
founded  upon  a  consideration  which  was  valuable,  and  one 
upon  which  the  law  looks  with  a  favorable  eye.  The  same  doc- 
trine is  announced  by  the  supreme  court  in  the  case  of  Magniae 
V.  Thompson,  7  Pet.  393.  The  late  Mr.  Justice  Stoiy  stated, 
in  the  opinion  of  the  court  delivered  by  him,  "  that  marriage, 
in  contemplation  of  the  law,  is  not  only  a  valuable  considera- 
tion, but  is  a  consideration  of  the  highest  value,  and  from  mo- 
tives of  the  soundest  policy  is  upheld  with  a  steady  resolution." 

We  are,  also,  very  clearly  of  opinion,  that  the  delivery  of 
this  property  by  Mr.  Dugan  to  his  daughter,  in  pursuance  of 
the  gift,  and  the  fulfillment  of  the  condition  on  which  it  was  to 
attach,  by  the  consummation  of  the  marriage,  extracted  this 
contract  from  the  reach  of  the  statute  of  frauds.  The  consum- 
mation of  the  marriage,  in  a  case  like  this,  is  to  be  oonsideied 
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as  eqmTalent  to  Uie  payment  of  the  purchase  money  in  a  peca- 
tiiaiy  contract;  in  both  cases  the  consideration  is  discharged. 
There  is  to  be  found  then,  in  this  case,  two  ingredients,  which, 
when  combLaed,  have  always  been  regarded  as  relieving  the 
parol  agreement  from  the  operation  of  the  statute — ^performance 
of  the  consideration,  and  a  change  of  possession  under  the 
contract:  Drwry  y.  Conner^  6  Har.  &  J.  292;  2  Story's  Oom., 
■ec.  763;  1  Sug.  Y.  and  P.  143;  Gregory  y.  mgheU,  18  Yes.  328» 
note  a. 

Before  we  leave  this  branch  of  the  case  it  is  proper  to  state, 
that  we  do  not  consider  the  answer  of  Mrs.  Margaret  Dugan  as 
within  the  general  rule  that  an  answer  asserting  a  fact  respon- 
siTe  to  the  bill  can  only  be  disproved  by  two  witnesses,  or  one 
witness  with  strong  corroborating  circumstances.  The  doctrine 
on  this  subject  is  stated  with  great  perspicuity  and  precision  by 
fhe  late  chief  justice  of  this  court,  in  the  case  of  Pennington  y. 
CHUings,  2  Gill  &  J.  215,  and  is  directly  applicable  to  the  ques> 
tion  before  us.  He  says:  "A  plaintiff,  by  calling  on  the  defend- 
ant to  answer  the  aUegations  in  his  bill,  upon  oath,  makes  the 
answer  evidence;  and  as  one  witness  would  only  be  equiyalent 
to  the  answer,  and  the  plaintiff  to  prevail,  must  have  preponder- 
ating proof,  it  is  necessary  that  he  should  have  another  witness, 
or  circumstances  in  addition  to  the  testimony  of  one,  in  order 
to  turn  the  scale.  But  looking  to  the  answer  as  testimony  only, 
it  must  be  treated  as  any  other  testimony,  and  the  weight  of  it 
must,  from  the  very  nature  of  evidence,  in  some  degree  depend 
on  the  fact  it  asserts.  Therefore,  when  an  executor  or  admin- 
istrator answering  in  his  representative  character,  alleges  facts 
of  which  he  can  have  no  personal  knowledge,  it  can  but  amount 
to  an  assertion  of  his  impressions,  and  his  speaking  positively 
ean  not  alter  the  character  of  his  testimony,  merely  because  it 
oomes  in  the  shape  of  an  answer,  but  must  be  allowed  its  due 
weight  only,  and  is  not  entitled  to  the  full  influence  of  the  an- 
swer of  a  man,  speaking  of  facts  which  may  be  within  his  own 
knowledge.  And  upon  the  obvious  principle,  that  when  a  wit* 
nesB  asserts  a  fact,  of  which  further  developments  in  the  course 
of  his  examination  prove  him  to  be  in  a  situation  to  prevent  his 
having  a  full  knowledge  of  the  subject,  his  testimony  is  not  en- 
titled to  the  weight  of  that  of  a  man  swearing  to  facts  which 
may  be  fully  within  his  knowledge.  The  answer  in  this  case  is 
of  that  description,  and  is  not,  we  think,  such  as  to  require  the 
testimony  of  two  witnesses,  or  one  with  circumstances  to  out* 
weigh  it.    But  as  it  does  not  admit  the  aUegations  in  the  faiU« 
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it  puts  the  complainant  on  proof,  and  leayeshim  tosustii  *  -h  m 
as  he  can,  unembarrassed  by  any  supposed  responsiTe  xeacnres 
of  the  answer:"  Olarl^a  Ea^rz  y.  Van  Biemsdyk,  9  Cranch,  160. 
The  principle  which  withholds  from  an  answer  of  this  descrip- 
tion, the  weight  to  which  it  would  be  entitled,  if  it  came  from 
the  party  to  the  transaction,  can  not  be  changed  by  the  period 
at  which  the  complainant  may  have  filed  his  bill,  no  matter  by 
what  motives  he  was  influenced  in  postponing  the  institution  of 
his  suit,  because  the  answer  being  in  i1»  nature  testimony  only, 
the  influence  to  be  attached  to  it  must  always  depend  on  the 
fact  it  asserts,  and  the  position  of  the  party  who  makes  the 
assertion. 

Assuming  that  the  gift  claimed  by  the  appellees  was  originally 
made,  and  so  made  and  executed  as  to  have  been  valid  in  law 
against  the  donor  or  settlor,  we  do  not  think  that  the  proof  in 
the  cause  shows,  as  has  been  maintained  by  the  counsel  for  the 
appellants,  the  substitution  of  another  property  (described  as 
the  rope-walk),  in  place  of  the  house  in  contest,  by  the  con*^ 
sent  of  all  parties  concerned,  even  if  the  appellants  could  avail 
themselves  of  this  ground  of  defense  under  the  pleadings  in  the 
cause.    Mrs.  Smith  died  in  1806.    The  deed  from  Gboige  Du- 
gan  to  Judge  Purviance,  as  her  trustee,  conveying  the  property 
described  as  the  rope-walk,  was  executed  on  the  first  of  June, 
1803.     And  yet  we  find  Cumberland  Dugan  paying  to    his 
daughter  the  rents  of  the  property  in  Cumberland  row,  to 
within  a  few  months  of  her  death,  and  after  her  demise  a£5rm- 
iiig  that  the  house  belonged  to  her,  and  should  go  to  her  chil- 
dren.    These  facts  are  entirely  inconsistent  with  the  idea,  that 
there  was,  with  the  consent  and  understanding  of  all  parties, 
a  substituted  gift  of  another  property  for  that  which  was  orig- 
inally given.     It  appears,  also,  that  so  far  from  the  independent 
matter  thus  relied  on,  having  been  advanced  by  the  answer  as  a 
groimd  of  defense,  the  argument  presupposes  the  existence  of 
an  agreement  and  gift,  which  the  answer  directly  repels,  and  it 
may  perhaps  be  doubted,  upon  the  case  of  Boon  v.  Chiles,  10 
Pet.  209,  whether  it  would  have  been  competent  for  the  appel- 
lants to  have  availed  themselves  of  this  defense,  under  the 
pleadings  in  the  cause.     We  do  not  mean,  however,  to  deter- 
mine this  question,  and  overrule  this  objection  to  the  decree,  on 
the  grotmd  that  there  is  no  evidence  to  support  it. 

The  propositions  which  we  propose  next  to  examine,  are  those 
presented  by  the  pleas  of  the  statute  of  limitations  and  lapse  of 
time.    This  defense  has  been  taken  by  the  answer,  and  the  in- 
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quiry  is,  has  it  been  snstainedf    It  is  dear,  that  William  B. 
Smith  was  entitled  to  a  life  estate,  as  tenant  hj  the  cortesy,  in 
this  equitable  inheritance  of  his  wife:  1  Bop.  19;  Deerhursl  t. 
Si.  Albans,  5  lladd.  249.    And  the  principle  is  now  established 
by  the  case  of  Morgan  v.  Morgan^  6  Id.  408,  that  the  husband 
is  tenant,  by  the  curtesy,  of  the  equitable  inheritance  of  his 
wife,  notwithstanding  a  direction  to  pay  the  rents  and  profits 
to  her  separate  use,  during  the  coYerture;  the  receipt  of  the 
rents  and  profits  being  a  sufficient  seisin  in  the  wife.    The  yice- 
ehancellor  adopted  the  opinion  of  Lord  Hardwicke,  in  Bdbert$ 
T.  Dixivell,  1  Atk.  607,  as  containing  the  true  doctrine  on  this 
subject.    The  interest  of  William  B.   Smith,  in  this  estate, 
passed  to  Cumberland  Dugan,  as  his  assignee,  by  force  of  the 
deed  of  the  thirteenth  of  August,  1801,  and  Dugan  must  be  re- 
garded as  occupying  the  property,  in  this  character,  until  the 
death  of  Smith,  in  1818.    It  is  manifest,  therefore,  that  no 
cause  of  action  had  accrued  to  the  appellees,  in  respect  to  this 
estate,  imtQ  1818,  when  their  father  died.    At  this  period,  then^ 
for  the  first  time,  the  statute  of  limitations  was  put  in  motion 
by  the  adverse  claim  of  Dugan. 

It  appears  that  one  of  the  appellees,  Mrs.  Eleanor  Oittings, 
was  of  age  in  July,  1820,  and  married  in  the  spring  or  winter 
of  1821;  and  that  Mrs.  Bebecca  Gtittings  attained  the  age  of 
twenty-one  years  in  1825,  and  was  married  in  1822.  And  not- 
withstanding, in  the  case  of  Mrs.  Bebecca  Gittings,  there  was 
coverture  before  the  termination  of  her  infancy,  it  was  not  com- 
petent for  her  to  avail  herself  of  any  other  disability  than  that 
of  infancy:  the  disability  that  existed  at  the  time  her  cause  of 
action  accrued.  The  doctrine  upon  this  subject,  was  correctiy 
stated  by  the  counsel  for  the  appellants,  and  not  disputed  by 
their  opponents.  The  role  is  this:  a  party  is  protected  by  the 
disability  that  exists  at  the  time  his  right  of  action  first  accrued, 
because  the  case  is  within  the  express  terms  of  the  saving  clause 
in  the  statute.  For  the  same  reason,  if  there  are  in  existence 
several  disabilities,  at  the  time  the  right  of  action  accrues,  the 
statute  does  not  begin  to  run  until  the  pariy  has  survived  them 
all.  But  it  is  now  firmly  established,  that  you  can  not  prevent 
the  operation  of  the  statute  by  ciunulative  disabilities:  Dem- 
area  y.Wynkoop,  8  Johns.  Ch.  138  [8  Am.  Dec.  467];  Eager  v. 
ComfnonweaUh,  4  Mass.  182;  Thompson  v.  Smith,  7  Serg.  &  B. 
210  [10  Am.  Dec.  4681;  Mercer  v.  Selden,  1  How.  (U.  S.)  62. 
The  whole  doctrine  was  examined  with  elaborate  care  by  Chan" 
oellor  Sent,  in  the  case  of  Demarest  v.  Wynkoop,  supra,  and  the 
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opiziion  pxanonnced  bj  him,  has  been  receiyed  as  containing  the 
ooirect  rule  upon  the  subject.  If  subsequent  disabilities  were 
to  be  regarded,  the  right  of  action  might  be  saved  for  centuries; 
and  the  statute  would  be  rendered  incapable  of  aooomplifihing 
the  important  purposes  for  which  it  was  passed. 

The  bill  was  filed  on  the  third  of  January,  1837,  and  as  between 
that  period  and  1818,  when  the  right  of  action  accrued,  twenlj 
years  had  not  elapsed;  a  right  of  entry  in  the  plaintiffs  would 
not  have  been  tolled,  had  they  been  clothed  with  the  legal  title, 
and  a  court  of  equiiy,  in  applying  the  statute  of  limitations  an- 
alogically, would  not  permit  the  claim  of  a  party  to  be  affected 
by  any  devolution  of  time,  short  of  that  which  would  hava 
barred  them  at  law,  in  an  action  of  ejectment:  Elmendorf  t. 
Taylor,  10  Wheat.  152.  We  think,  therefore,  the  appellees'  claim 
to  the  property  is  not  barred,  either  by  limitations  or  lapse  of 
time.  It  has  however  been  contended  by  the  counsel  for  the 
appellants,  that  although  the  appellees  are  not  barred,  so  far  as 
their  claim  for  the  property  is  concerned,  yet  they  are  barred  by 
limitations  and  lapse  of  time,  from  recovering  any  rents,  except 
such  as  were  received  by  Mr.  Dugan,  within  three  years  before 
the  filing  of  the  bill.  The  ground  upon  which  this  argument 
has  been  placed  is,  that  it  would  have  been  competent  for  the 
plaintiffs,  on  the  case  made  in  their  bill,  to  have  recovered  the 
rents  from  Dugan,  in  an  action  of  indebitatua  assumpsit,  and  it 
was  a  case,  therefore,  of  concurrent  jurisdiction,  between  the 
courts  of  equity  and  law. 

It  is  true,  that  the  statute  of  limitations,  in  all  cases  of  con- 
current jurisdiction  at  law  and  in  equity,  is  equally  obligatory 
in  each  court.  In  such  cases,  courts  of  equiiy  do  not  act  so 
much  in  analogy  to  the  statute,  as  in  obedience  to  it.  They  ap- 
ply the  statute  as  it  would  have  been  applied  at  law.  In  JlUr- 
ray  v.  Coster,  20  Johns.  583  [11  Am.  Dec.  333],  Chief  Justice 
Spencer  said:  ''AH,  however,  I  mean  to  deduce  from  this  con- 
sideration is,  that  it  is  impossible  in  a  case  like  this,  where  there 
was  ample  remedy  at  law,  that  the  change  of  the  forum  should 
produce  a  change  in  the  rights  of  the  parties;  for  beyond  all 
doubt,  had  the  respondents  sued  at  law,  the  appellants  could 
have  pleaded  the  statute;  whether  successfully  or  not,  remains 
to  be  considered.  I  have,  therefore,  no  hesitation  in  saying, 
that  in  a  case  where  there  is  a  concurrent  jurisdiction  in  the 
courts  of  common  law  and  of  equiiy,  the  rule  must  be  the  same, 
and  the  statute  of  limitations  may  be  pleaded  with  the  saoM 
effect  in  the  one  court,  as  the  other.'' 
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The  same  dooizine  is  azmonnced  by  Chancellor  Kent,  in  Kane 
▼.  Blodgood,  7  Johns.  Ch.  121  [11  Am.  Dec.  417],  where  he  says: 
'*  I  understand  this  proposition  to  mean,  that  if  the  party  has  a 
legal  title,  and  a  legal  right  of  action,  and  instead  of  proceeding 
at  law,  resorts  to  equity;  instead  of  bringing  his  action  of  ao- 
oount,  or  detinue  or  case  for  money  had  and  received  at  law,  files 
his  bill  for  an  account,  the  same  period  of  time  that  would  bar 
him  at  law,  will  bar  him  in  equity.  This  is  the  principle  that 
pervades  the  cases:"  Edvenden  v.  Armesley^  2  Sch.  &  Lef.  607. 
This  being  the  principle  by  which  courts  of  equity  are  governed, 
in  the  application  of  the  statute  of  limitations,  if  the  counsel  for 
the  appellants  could  have  maintained  the  proposition,  that  the 
appellees  had  a  remedy  at  law  for  the  recovery  of  the  rents,  the 
statute  would  have  operated  as  a  positive  bar. 

But  it  is  clear,  we  think,  that  the  rents  and  profits  of  this 
property  could  not  have  been  recovered  at  law,  by  the  appellees, 
either  in  indd)iJtaivji  assumpsUy  or  any  other  form  of  action.  It 
is  evident,  that  in  a  case  like  this,  the  right  to  the  rents  would 
be  consequent  only  upon  the  successful  assertion  of  title  to  the 
property,  and  as  this  contract,  resting  in  parol,  would  have  been 
absolutely  void  at  law,  no  recoveiy  in  that  court  could  have  been 
obtained.  The  doctrine  of  part  performance  is  peculiar  to  the 
ehanceiy  courts,  and  is  not  regarded  at  law  as  taking  a  case  out 
of  the  statute  of  frauds:  Jackson  v.  Pierce^  2  Johns.  222. 

Another  insuperable  objection  to  the  maintenance  of  an  action 
■i  law,  would  have  been,  that  in  that  court  the  plaintifis  could 
not  have  stood  upon  their  equitable  title.  In  Matthews  v.  Ward^ 
10  GUll  &  J.  466,  the  court  of  appeals  declared,  that  the  doctrine 
of  Lord  Mansfield,  in  Armstrong  v.  Feirse,  8  Burr.  1901,  has  been 
receded  from,  and  that  it  had  been  repeatedly  decided  that  the  le- 
gal estate  shall  prevail  against  the  equitable  title.  In  Doe  v.Wrooi^ 
6  East,  188,  Lord  Ellenborough  says:  "  We  can  only  look  at  the 
legal  estate;  if  the  devisees  have  an  equitable  interest,  they  must 
daim  it  elsewhere,  and  not  in  a  court  of  law:"  Doe  v.  Vernon,  7 
East,  22;  Jackson  v.  Fierce,  2  Johns.  226.  In  Welsh  v.  Welsh,  5 
Ohio,  480,  it  is  said:  "  Does  it  follow  that  because  the  plaintiff 
has  an  equitable  daim  against  the  defendant,  he  can  enforce 
this  daim  if  he  sues  in  assumpsUf  If  he  prosecutes  his  suit  in  a 
eourt  of  law,  he  must  in  assumpsU,  as  well  as  in  any  other  form 
of  action,  show  that  he  has  a  legal  right  of  action.  When  this  is 
shown,  the  action  will  be  governed  by  equitable  principles." 

The  same  proposition  is  established  in  Kane  v.  Bloodgood,  7 
Johns.  Oh.  115  [11  Am.  Deo.  417],  and  would  have  been  hdd 
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by  a  oonrt  of  law,  as  fatal  to  ih6  xecoTeiy  of  the  plaintiffs 
Chancellor  Kent,  in  speaking  of  the  case  of  Lawfy  ▼.  Lately  9 
Mod.  82,  says:  "  In  ibis  case,  lands  were  settled,  by  will,  on 
trustees;  and  one  of  the  trusts  was,  that  if  the  son's  wife  snr- 
Yiyed,  she  was  to  reoeiye  the  rents  and  profits  of  the  land,  as 
the  same  were  at  that  time  let.  Her  husband  afterwards  greatly 
increased  the  rent,  and  upon  his  death,  his  wife  enjoyed  the 
wliole  of  the  rents,  mating  no  distinction  between  the  original 
and  the  additional  rent.  A  number  of  years  after  her  death,  her 
executor  was  sued  by  the  devisee  in  tail,  being  a  grandson  of 
the  testator,  for  an  account  of  the  surplus  rents  reoeiTed  by  her 
and  by  her  executor.  The  plea  of  the  statute  of  liznitaiiona 
was  oTormled,  because  the  estate  in  law  was  in  trustees,  and  the 
executor  was  decreed  to  account  for  the  improved  rents  vaeeiTed 
by  her,  or  by  him  since  her  death." 

There  is  no  reason  given,  the  chancellor  says,  for  this  decree, 
but  what  is  to  be  inferred  from  the  single  observation,  that  the 
estate  in  law  was  in  trustees,  and  that  must  be  understood  to 
mean,  that  the  plaintiff  in  the  bill  had  not  the  legal  title,  and 
could  not  have  maintained  an. action  at  law.    Again,  he  says: 
"  It  was  a  suit  by  one  cestui  que  trust  against  the  representative 
of  another  cestui  qu£  trust,  for  receiving  more  of  the  rents  than 
belonged  to  her;  and  I  can  see  no  reason  why,  as  between  them, 
the  statute  could  not  have  been  applied,  unless  we  adopt  the 
plain  rule,  upon  which  alone  the  decision  is  intelligible  and 
just,  that  the  plaintiff  was  a  cestui  que  trust,  without  any  title  or 
remedy  at  law:"  Kane  v.  Bloodgood,  7  Johns.  Ch.  116  [11  Am. 
Dec.  417].    Without  pursuing  this  subject  further,  or  adverting 
to  other  objections  that  might  have  been  raised  against  a  recov- 
eiy  at  law,  we  think  that  the  only  remedy  open  to  the  appellees 
is  that  which  they  have  adopted,  the  assertion  of  their  title  to 
the  property  in  a  court  of  equity,  and  as  consequent  upon  that 
title,  an  account  and  payment  of  the  rents  and  profits.    In  our 
opinion,  therefore,  the  court  below  committed  no  error  in  over- 
ruling the  plea  of  the  statute  of  limitations.    It  is  scarcely  nec- 
essary to  add,  that  we  do  not  adopt  the  proposition  supposed  to 
have  fallen  from  the  learned  chimcellor,  in  the  case  of  Oabome 
V.  Oodfreyy  8  Desau.  617  [6  Am.  Dec.  693],  that  in  controversief 
between  parties  standing  in  the  relation  of  parent  and  child, 
"the  statute  of  limitations  does  not  apply,  and  time  is  unim- 
portant," for  the  plain  reason  that  the  court  have  no  power  to 
interpolate  into  the  statute  new  exceptions  and  provisions. 
But  we  place  our  opinion  on  the  ground,  that  as  the  faiU  was 
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instiiated  bj  the  ajypellees,  within  leas  than  twenty  yean  from 
the  period  at  which  their  right  of  action  accrued;  and  as  their 
elaim  for  an  account  and  payment  of  the  rents  was  incidental  to, 
and  consequent  upon  their  assertion  of  titie  to  the  property, 
they  are  not  barred  by  either  limitations  or  laches. 

We  think,  howeyer,  that  the  decree  of  the  county  court  was 
erroneous  on  the  question  of  assets.  In  Eixma  v.  Iglehart,  6 
GHll  &  J.  197,  this  court  said:  **  The  rule  upon  the  subject  of 
assets  is  different  in  the  court  of  equity  from  what  it  is  at  law. 
"Where  you  seek  to  charge  an  executor  or  administrator,  in  his 
representative  character,  before  the  latter  tribunal,  assets  are 
presumed,  unless  as  a  fact  it  is  put  in  issue  by  the  pleadings, 
but  before  the  former  tribunal,  assets  in  his  hands  must  be  al- 
leged, and  if  denied  or  not  admitted,  must  be  proTed."  In 
Warfield  t.  GambriU,  1  OiU  &  J.  611,  it  was  decided,  "that  a 
respondent  submitting  to  answer  must  answer  fully,  but  if  the 
answer  be  defeotiTe,  and  insufficient  to  meet  the  allegations  and 
interrogatories  of  the  bill,  the  complainant,  desiring  a  further 
response,  must  except  to  the  answer.  If  he  do  not,  he  can  not 
rely  on  the  silence  of  the  respondent  in  relation  to  any  material 
allegation,  but  mast  prove  it.*'  And  in  Young  t.  Orundy,  6 
Cranch,  61,  the  supreme  court  say,  "  that  if  the  answer  neither 
admits  nor  denies  the  allegations  of  the  bill,  th^  must  be 
proved  upon  the  final  hearing.'' 

Mrs.  Dugan  states,  in  her  answer,  that  she  has  received,  as 
the  executrix  of  Cumberland  Dugan,  the  assets  shown  by  her 
return  to  the  orphans'  court,  which  she  is  prepared,  when  re- 
quired, to  produce.  Surely  this  can  not  be  regarded  as  an  ad- 
mission of  the  sufficiency  of  assets,  unless  upon  the  principle 
asserted  in  Smith  v.  Smiih,  4  Paige,  272  [27  Am.  Dec.  76],  ''  that 
as  the  executrix  does  not  in  her  answer  state  that  there  is  any 
deficiency  of  assets,  the  court  must  presume  there  is  sufficient 
for  the  purposes  of  the  suit."  A  proposition  directiy  in  conflict 
with  the  decisions,  both  of  this  and  the  supreme  court  The  de- 
cree below,  in  this  respect,  was  clearly  erroneous,  and  as  the 
objection  is  directed  not  against  any  vice  or  infirmity  in  the  bill, 
or  to  the  competency  of  witnesses,  or  to  the  admissibility  of 
testimony,  but  because  the  complainants  failed  to  establish,  by 
proof,  a  material  allegation  in  their  bill,  the  appellants  are  not 
precluded,  by  the  act  of  1832,  c.  802,  from  raising  it  in  this  court: 
BoeOer  v.  Brookes,  7  Gill  &  J.  166. 

It  appearing  to  us  that  the  substantial  merits  of  the  case  will 
not  be  determined  by  affirming  or  reversing  the  decree  of  the 
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county  oonrty  and  that  the  puix>OB6B  of  justioe  Trill  be  advanced 
by  permitting  further  proceedings  therein,  and  further  testi- 
mony to  be  taken  in  relation  to  assets,  in  pursuance  of  the  sixth 
section  of  the  act  of  December  session  1832,  c.  302,  the  cause  vrill 
be  remanded  to  Baltimore  oounly  court,  as  a  court  of  equity. 
Cause  remanded. 

Statutss  on  Samb  Subject  to  bb  Constbubd  Tooxthbb  :  See  Lorknkr 
T.  Lewi$,  39  Am.  Deo.  461,  note  465;  BiUingdey  y.  StaJte,  14  Md.  876^  dting 
the  principal  case. 

Latxb  Statute,  when  not  Bepbal  of  Fobheb  One:  See  note  to  ZoH- 
wder  V.  LtmB,  39  Am.  Dec.  465. 

Pabol  Gift  fbom  Fatheb  to  Dauobteb  can  be  eatablished  only  by  oletr 
and  convincing  evidence:  Ccilint  v.  Lq^im,  34  Am.  Dec  719. 

Equitt  will  not  Enforce  Mebe  Voluntabt  Aoseement:  See  Andermm 
y.  Qrten^  23  Am.  Dec  417,  note  423;  note  to  Seymour  y.Detaney,  15  Id.  302. 

Mabbiaoe  is  Valuable  Considebation:  See  Andenon  v.  Oreen,  23  Am. 
Dec  417;  Wood  v.  Jaehmm,  22  Id.  603;  Chichester  v.  Fom,  4  Id.  531. 

Pabt  Pbbfobmance,  Effect  of,  on  Statuie  of  Frauds:  See  JDdettm  y. 
Cfiarkaon,  38  Am.  Dec  177,  note  178. 

Running  of  Statute  of  Limitations  ib  not  Suspended  by  a  dinluliij 
that  occurs  Bubseqnently  to  the  time  that  the  right  of  action  aooraed:  BeneeB 
y.  ChanceUor,  34  Am.  Dec  561. 

SUOOKSSIYB  OB  CUMULATIVE  DlSABIUTIBS  CAN  NOT  BE  TAKEN  ADyANTAOE 

OF:  See  Jcuiheon  y.  Johnaon^  15  Am.  Deo.  433,  note  449;  Fhyd  t,  Johnson,  13 
Id.  255,  note  261;  Thompwm  y.  SmUh,  10  Id.  453,  note  457;  Demartti  t. 
Wynhoop,  8  Id.  467. 

The  pbincipal  oase  is  cited  to  the  point  that,  in  all  casee  of  concaxrent 
Jurisdiction  at  law  and  in  equity,  the  statute  of  limitatipns  is  equally  obliga- 
tory, in  each  court,  in  the  following  cases:  HerUe  v.  Schwartte,  3  Md.  383; 
Teackle  v.  OibsoTi,  8  Id.  87;  OelsUm  y.  Thwnpson,  29  Id.  600;  Insolvent  Estate 
qf  Conrad,  32  Id.  240.  It  is  cited  in  the  following  cases  to  the  point  thai 
where  an  appellant  appeals  from  the  final  decree  in  a  cause,  all  the  previooi 
orders  and  decrees  may  be  reviewed:  Stem  v.  Cox,  16  Id.  538;  Waleh  v.Boyle^ 
80  Id.  269;  Wilhelm  v.  Cayhr,  32  Id.  161;  Barton  v.  Biggins,  41  Id.  546. 
In  Hancock  v.  Harper,  86  HI.  453,  it  is  cited  to  the  point  that  equity  will 
not  permit  a  claim  to  real  property  to  be  barred  by  a  lapse  of  time  shorter 
than  that  which  would  have  barred  an  action  of  ejectment  at  law.  In  Cuher 
y.  Third  Nat,  Bank  of  Chicago,  64  Id.  534,  to  the  point  that  a  later  statute 
on  a  sdvoMk  subject,  not  repealing  an  earlier  one  in  terms,  is  not  to  be  taken 
as  a  repeal  oy  implication,  unless  it  Ib  plainly  repugnant  to  the  former,  or 
unless  it  fully  embraces  the  whole  subject-matter.  In  Maurice  v.  fForden, 
62  Md.  295,  to  the  point  that  where  the  statute  of  limitations  has  onoe  com- 
menced to  run,  no  subsequent  disability  will  arrest  it.  In  Bechiel  v.  Cone^ 
Id.  707,  to  the  point  that  execution  of  contract,  by  payment  of  the  purchase 
money  and  entry  into  possession,  withdraws  it  from  the  operation  of  the  stat- 
nte  of  frauds;  and  to  the  same  point  in  Bowie^e  Executor  v.  Bowie,  1  Id.  05. 
It  is  dted  in  Bowie  v.  Stonestreet,  6  Id.  432,  in  support  of  the  prc^ositioiiv 
that  where  a  wife  has  an  equitable  claim  against  her  husband  which  ahe  oaa 
not  enforce  against  him  during  his  life,  in  a  court  of  law«  there  is  no  statnta 
€f  limitations  that  can  operate  as  a  positive  bar. 
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BuDD  t;.  Bbooee  et  al. 

[S  aiLL»  198.] 

Whkbb  P^bt  of  IxrszBucnoH  Asked  iob  u  Qooi>  .akd  Pibt  B4S^  tlit 
oonrt  wMj  reject  the  whole,  aocozding  to  its  meriti^  m  pteeanted  In  lii 
entirety. 

Thm  Wobds  "BuHHnro  uf  a  CBnK"  abb  hot  a  Bzhdivo Call  js  a  Pa»- 
BHTy  hot  merely  Indicate  the  general  direction  of  the  line,  which  nuutho 
run  in  a  etraight  direction  from  bonndaiy  to  hoandary.  But  where  inch 
creek  1%  in  another  part  of  the  patent^  made  the  boundary,  the  length  d 
the  line  must  be  expended  en  the  meanden  of  the  creek,  and  the  lino 
will  terminate  at  the  point  where  snch  distance  is  expended.  And  if  the 
aacond  boundary  named  In  the  patent  can  not  ha  foond  co  the  creek,  tha 
line  to  be  anpplied  is  a  line  drawn  from  anch  point  on  the  creek  to  aooh 
aecond  bonndaty,  and  not  one  drawn  from  the  aeoond  bonndaiy  to  tha 
nearest  point  on  the  creek. 

Tbdb  Mbahuto  or  BiNDuia  BrrBBsnoB  nr  Patbot  mnr  bb  Avpubd^  no 
matter  in  what  part  of  the  instmment  snch  expression  may  be  foond. 

Faxbrt  should  bb  so  Cohstbubd  a8  to  Bbooboilb  All  m  Pab!1%  and  la 
giye  effect  to  every  word  in  it,  if  possible. 

CouBSB  OF  LiHB  u  GoMTBOLLBD  BT  Ourjuionvo  Bebdoto  Qall  in  n 
patent. 

DBBDS  abb  to  bb  CoNBTEUBD  most  STBOiSaLT  AOAIBBff  TBB  GBABTOB,  foS 

the  benefit  of  the  grantee. 

CouBSB  AND  BisTAiroB  GoBTBOL  Gall  FOB  BouBOBD  Ubb  described  b 
patent  as  standing  on  a  point  at  the  month  of  a  creak,  where  both  tha 
tree  and  the  spot  on  which  it  stood  are  lost. 

FlnmnoBT  BnmNO  Gall»  or  Patbnt,  fob  a  Cbbbk,  changes  the  gensral 
nde  that  a  line  calling  for  a  lost  bonndaiy  must  ba  ran  by  its  cousa  and 
I'Tf^f^*^,  and  in  snch  case,  the  conrse  and  distance  mnst  ba  expended  on 
the  creek,  and  no  other  line  can  be  interpolated  to  extend  sooh  line  be* 
yond  the  spot  where  such  coarse  and  distance  leave  il 

ItemcoBT  HAvnro  Ko  Tkndbnot  to  Pbotb  thb  Fact  which  It  is  oflsrsd 
to  show,  should  be  rejected  as  immaterial. 

Tbrimokt  Inadmissiblb  fob  thb  Pubposb  fob  Whigh  It  n  Ofibbbd^ 
mnst  be  rejected  by  the  coort,  whether  it  be  inadmlssihle  for  tha  reaaoB 
assigned  or  not. 

▼abiation  of  Maonbiio  KBtBUi  OAV  voT  Affbot  Linb  Whiok  icuvt  bb 
Run  according  to  the  calls  in  a  patent^  which  are  to  be  gratified  In  the 
aame  manner  as  if  no  coarse  for  the  line  ware  expressed  in  the  patent. 

Abcdbt  Plot  is  not  Admsmiblb  in  Bvidbnob  in  a  canse  in  which  defenss 
Is  made  on  a  warrant  of  resarvey,  onless  it  Is  correctly  located  upon  the 
plots  prepared  for  the  trial  of  each  canse;  snd  where  it  is  so  anintelli*> 
giUy  represented  on  soch  plots  that  it  is  almost  impossible  for  either 
coort  or  Jory  to  say  whether  or  not  the  locations  on  snch  plot  ware  truly 
located  on  the  plots  in  saoh  canse,  snch  sncient  plot  mnst  be  rejected. 

Wbbbb  Plaintiff  in  Ejboim  brt  Dbolabbs  fob  Tbaot  of  Land  Galub 

**NoNBSUOH,"  professing  to  locate  it  according  to  its  patent,  and  thsce 

Is  no  location  of  any  tract,  made  np  of  other  panels,  which  had  by  rapn- 
AM.I>ne.  Tcbi  ZUn— U 
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tetioo  Acquired  the  name  of  "Noneeaoht"  ho  oaa  not  boaDowodtoprofre 
thftt  ''Nonetach"  wm  known  under  each  reputed  namo  as  oomptinng 
■neh  other  pueels,  nor  to  prove  the  extent  and  linea  of  "  Nooemch"  aa 
located  by  the  defendant,  for  if  there  had  been  no  looatioo  of  "Non^ 
aadh'*  aa  a  tract  inolnding  aach  other  paroela,  there  oonld  not  have  been 
any  counter  location  by  tiie  defendant. 

Wbebm  Coubt  Admits  thb  Entdui  TuriKoinr  in  a  Bill  of  Exosr' 
TI0K8,  if  any  part  of  it  which  ia  material  to  the  iaauea  ia  inoofnpetenti 
the  judgment  muat  be  reveraed. 

KmiPLiFisD  Copt  of  Dkbd  m  not  ADmssiBUi  in  evidence  to  prov«  titla 
to  the  land  which  the  deed  pnrporto  to  convey,  nnleaa  it  appears  to  haw 
been  executed  with  all  the  eaaentlal  formalitiea  required  to  wamnt  ita 
enrollment  under  the  lawa  of  the  atate. 

Unauthosizxd  Rioordiko  of  Dbkd  Giyxs  it  vo  Additional  VAUDirr^ 
and  a  certified  copy  thereof  Ib  no  more  evidence  of  ita  firiatnnnn  tliaa 
would  be  a  copy  certified  by  any  private  individnaL 

Laws  or  Maktland  do  not  Dnucr  Aoxnowledomnntb  of  Dism  to  vm 
Bbcx)RDBD»  except  the  acknowledgments  of  /erne*  covert;  yet  it  haa  been 
the  uniform  custom  of  all  recording  officers  to  record  them,  and  thecoorts 
have  always  received  their  authentications  of  such  recording  aasa£Boieiit 
evidence  of  the  aoknowledgmenta. 

Unaoknowledou)  Dksd,  Datid  in  1084»  and  Hboordvd  in  170S»  derivea 
no  validity  from  the  curing  proviuona  of  the  atatutea  of  1002;  1690,  and 
1715,  for  thoee  provisions  cured  only  such  defective  conveyaAoea  aa  were 
recorded  within  the  year. 

Dud  is  No  Evidnncn  of  Titlb  ob  Looation,  when,  in  giving  a  dsaoription 
of  the  land  which  it  purports  to  convey,  it  has  only  two  atnlght  linea, 
which  can  not  embrace  any  tract  of  land. 

Tna  OF  Rxoobdino  of  Dkno  is  Sometimbs  Matteb,  to  vm  l>RBBifnnED 
by  the  court,  and  sometimes  to  be  submitted  to  the  Jury. 

Whkbn  Official  iNDOBanoNT  on  Dkbd  Shows  teat  It  was  not  Rb- 
OOBDBD  within  the  time  prescribed  by  law,  and  there  ia  no  competent 
evidence  to  contravene  such  indorsement^  the  oourt  alone  mnat  paaa  npon 
the  question  of  its  admimibility;  but  where  there  ia  such  evidence^  the 
question  o'  its  admissibility  is  to  be  left  to  the  Jury,  with  a  hypothotioal 
infltruction  from  the  court. 

Whsbb  thxbb  ABB  NO  Indobsbmbntb  ON  Rboobded  Dbbd  to  ahow  whether 
it  was  recorded  in  or  out  of  time,  it  ii  for  the  jury  to  determine  whothar 
or  not  it  was  recorded  in  time,  and  the  court  oaa  not,  without  pioo^  d^ 
cide  that  it  waa  recorded  in  time. 

Wills  op  Land  in  Mabtland  must  bb  Adbottbd  to  Pbobatb  in  the 
courts  of  Maryland,  and  an  exemplified  copy  of  aueh  a  will,  admitted  ta 
probate  in  the  oourta  of  another  state,  and  devising  lands  in  Maryland, 
is  not  evidence  of  title  in  the  devisee  here. 

OoNTBTANOXs  TO  Pabtt  WILL  NOT  BB  Pbbsumbd  unloaB  the  pTOof  of  ths 
possession  on  which  the  presumption  rests  is  dear,  sufficient,  and  coo- 
sistent. 

OOOBT  MUST  OONSTBUB  GbANT  80  AS  TO  BcTFBOTCATB  InTBNTION  of  the  par> 

tiea,  provided  the  terms  used  in  it  will  admit  of  such  a  construction. 
Pbbmthbs  of  Dbbd  Includb  Bvbbttbino  that  Pbbobdbs  thb  Habbndi7ii« 
and  it  ii  in  the  premises  of  a  deed  that  the  thing  ii  really  granted. 
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IjmxAnoir  nr  Hammuum  Oohiuoiiho  with  Ebxatb  Qimr  ur  FmnoBn 
ot  dMd  must  be  rejeofeed,  and  the  cstete  giveo  In  the  premises  most  pr»> 

BXfUEUi    OF    FlLATXR   lOK    LfRRITOnOIIB  MAT  BB  RiOBT,  altboogh  it  WW 

made  on  a  wrong  oonstmotiaa  of  the  evidence,  provided  the  instnietion 
was  one  that  ought  not  to  be  given. 

EiJonmiT,  brought  by  the  appellees  against  the  appellant. 
The  plaintiffii  declared  for  nineteen  nndiTided  twentieths  of  » 
tract  of  land  called  ''  Nonesuch/'  which  they  described  by  course 
and  distance  according  to  the  lines  of  said  tract,  corrected  from 
the  original  grant  thereof  to  the  year  1800.  A  certain  William 
Bndd  appealed  to  the  declaration,  pleaded  not  guilty,  and  took 
defense  npon  warrant  of  resnrvey ,  which  was  accordingly  issued. 
His  death  was  afterwards  suggested,  and  his  derisee,  the  present 
appellant,  appeared  to  defend  the  action.  The  jury  found  a 
Terdict  for  the  plaintiffii.  The  description  in  the  original  pai> 
ent  of  the  tract  called  "Allanson's  Folly,"  dated  June  23, 1668, 
is  as  follows:  ''  Beginning  at  a  marked  white  oak,  standing  on 
the  west  side  of  a  litUe  creek  called  St.  Katharine's  Greek, 
and  running  east-north-east  up  Chincomuxen,  for  breadth  the 
length  of  two  hundred  perches,  to  a  marked  oak,  standing  by  » 
marsh  side,  against  a  hammock  of  trees  that  standeth  in  the 
marsh;  bounded  on  the  east  with  a  line  drawn  south-east  from 
the  said  oak,  into  the  woods,  for  the  length  of  tibree  hundred 
and  twenty  perches,  to  a  marked  oak;  on  the  south  with  a  Una 
drawn  south-west  from  the  end  of  the  former  line,  until  it  intei^ 
sect  a  parallel  line  drawn  from  the  first  marked  oak  at  St.  Eatli* 
arine's  Greek;  on  the  west  with  the  said  parallel;  on  the  north 
with  Ghincomuzen/'  That  of  the  tract  called  ''  WicksaU,"  in 
the  original  patent  dated  Noyember  25,  1667,  is  as  follows: 
<«  Beginning  at  a  marked  oak  by  the  creek  side — ^being  the 
bounded  tree  of  the  land  formerly  laid  out  for  the  said  Allan- 
son  called  'Allanson's  Folly' — and  running  south-west  down 
ihe  creek,  for  breadth  the  length  of  one  hundred  perches,  to  a 
marked  oak  standing  upon  a  point  at  the  mouth  of  the  said  creek ; 
bounding  on  the  south  by  a  line  drawn  south-east  into  the  woods^ 
the  length  of  tibree  hundred  and  twenty  perches  to  a  bounded 
oak;  on  the  east  by  a  line  drawn  north-east  from  the  end  of  the 
former  line,  the  length  of  one  hxmdred  perches  to  a  bounded 
hickory  that  intersects  a  parallel  line  drawn  north-west,  to  the 
first  marked  oak;  on  the  north,  with  the  said  parallel;  on  the 
west,  with  the  said  creek."  And  that  of  the  tract  called  ''As* 
pinall's  Hope,"  in  the  original  patent  dated  March  16, 1681,  is 
as  follows:  *'  Beginning  at  a  bounded  oak,  bound  tree  of  a  pat 
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od  of  land  oaUed  'Wickaall/  standing  on  tbe  aonth  side  of 
Ghinoomnxon  creek,  on  a  point  at  the  month  of  the  said  creek; 
ninning  thence  Bouth-south-west  eighty  perches;  thence  south 
bj  east  forty  perches  to  a  bounded  chestnut  oak;  thence  binding 
upon  Fletcher's  Addition,  south-east  one  hundred  and  twenty- 
fiye  perches,  to  a  bounded  red  oak;  thence  east  and  by  north 
one  hundred  and  ten  perches  to  an  oak  in  the  line  of  *  Wick- 
sall;'  thence  binding  on  '  Wicksall,'  to  the  first  bound  tree." 
The  defendant  stated,  in  her  eighth  explanation,  that  she  located 
for  her  defense,  the  seisin  and  possession  of  Bichard  Brooke 
and  Walter  T.  Brooke,  of  part  of  a  tract  of  land  called  None- 
such, according  to  the  deed  of  said  Walter  T.  and  Bichard 
Brooke  to  Lott  Mason;  the  possession  and  seisin  of  Lott  Ma- 
son of  the  same  land,  and  his  dying  seised  and  possessed;  the 
irill  of  Lott  Mason,  devising  said  land  to  William  Budd;  the 
Letter's  seisin  and  possession,  and  his  dying  so  seised  and  pos- 
sessed; the  will  of  William  Budd,  devising  said  land  to  the 
defendant  for  life,  and  her  seisin  and  possession.  The  testimony 
excepted  to  by  apx)ellant  in  the  fourth  bill  of  exceptions  was 
that  of  Francis  Dunnington,  who  testified  that  he  was  present 
at  the  running  of  the  line  to  the  termination  thereof  at  Moss* 
point;  that  said  point  is  the  outermost  and  most  prominent  point 
at  the  mouth  of  Ohickamuxon  creek;  that  said  point  was  the 
first  one  reached  in  running  the  first  line  of  Wicksall;  that 
near  said  point  the  bank  terminated  abruptly,  and  seemed  as  if 
a  portion  might  have  been  worn  away  by  the  action  of  the  wa- 
ters and  the  lapse  of  time;  that  there  was  no  tree  at  said  point, 
nor  did  he  ever  hear  that  a  tree  had  stood  upon  said  point.  The 
habendum  of  the  grant  referred  to  in  the  opinion  of  the  court  in 
passing  upon  the  tenth  bill  of  exceptions,  is  as  follows:  "To 
have  and  to  hold  the  same  unto  the  said  Sarah  Brooke,  Walter 
Brooke,  and  Bichard  Brooke,  their  heirs  and  assigns  forever,  to 
be  holden  of  us  and  our  heirs,  in  free  and  common  socage  by 
fealty  only."  The  other  facts  sufficiently  appear  from  the  opinion. 

Alexander  and  MoMahon,  for  the  appellants. 

B,  J,  Brent f  for  the  appellee. 

By  Oourt,  Dobset,  J.  The  court  below  was  right  in  rejecting 
the  appellants'  prayer  in  the  first  bill  of  exceptions.  Instead  of 
its  specifying  the  parts  of  the  testimony  to  which  the  objection 
was  intended  to  apply,  the  court  was  called  upon  to  reject  it  in 
mass.  If  any  part  of  it,  therefore,  was  admissible,  for  the  pur- 
pose for  which  it  was  ofibred,  the  court,  in  overruling  the 
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yasyetf  committed  no  error.  Where  an  entixe  pnqrer,  made  to 
ihe  oomrty  is  good  in  part,  and  bad  in  part,  tbat  is,  which  the 
court  ought  to  giant  in  part,  and  in  like  manner  refnee,  had  the 
eobjeot-matter  been  properly  divided,  and  a  distinct  prayer 
made  on  each  anbdi^ision,  the  court  is  not  bound  to  assume^ 
what  appropriately  belongs  to  counsel,  the  duly  of  analyzing 
the  subject-matter  of  the  prayer,  and  admitting  that  which 
ought  to  be  granted,  and  rejecting  that  which  ought  not;  but 
flie  court  may  content  itself  in  granting  or  rejecting  the  prayer 
according  to  its  merits,  as  presented  in  its  entirety.  There  is 
no  error,  therefore,  in  the  court's  opinion,  complained  of  in  the 
first  bill  of  exceptions;  some  of  the  CTidence  objected  to  being 
undeniably  admissible:  See  EUioU  et  cd.  t.  Peirdol  et  oL^  1  Pek 
888,  and  Moore  r.  The  Bank  of  MetropcliM,  13  Id.  810. 

The  appellee's  prayer,  in  the  second  bill  of  exceptions,  which 
was  granted  by  the  court,  was  **  to  instruct  the  jury  that,  upon 
the  true  construction  of  the  patent  of  Allanson's  Folly,  its  first 
line  must  run  from  the  true  beginning  thereof,  as  found  by  the 
jury,  so  as  to  bind  on  Ohickamuxon  creek,  to  the  place  where 
the  jury  shall  find  the  second  boundary  of  Allanson's  FoUy 
stood;  and  if  the  jury  shall  find  the  said  first  and  second 
boundaries  of  Allanson's  Folly,  or  either  of  them,  do  not  stand 
on  Chickamuxon  creek,  then  it  is  lawful  to  supply  a  course  from 
the  point  of  said  creek  nearest  to  eaid  boundaries,  or  either  ol 
ihem  respectiyely."  If  there  are  binding  expressions  in  the 
patent  of  Allanson's  Folly,  which  bind  its  first  line  on  Chicka- 
muxon creek,  the  granting  of  that  part  of  the  prayer  which  re* 
lates  to  the  first  boundary,  would  follow  as  a  matter  of  course, 
according  to  the  settled  principles  of  locations,  in  actions  ol 
ejectment  in  Maryland,  as  established  by  the  decisions  of  its 
Idgheet  judicial  tribunals.  But  not  so  as  to  the  second  bound- 
ary. Instead  of  the  line,  supplied  to  reach  that  boundaiy, 
being  run  from  the  point  on  the  creek  nearest  to  it,  the  line 
must  be  run  from  the  point  on  the  creek  where  the  two  hundred 
perches  (the  distance  expressed  in  the  patent),  expended  on  the 
meanders  of  the  creek,  terminate.  The  line  from  that  point  to 
the  second  boundary,  is  the  line  to  be  supplied  to  cozmect  that 
boundary  with  the  binding  call  of  the  first  line  of  Allanson's 
Folly  with  the  creek. 

In  determining  on  the  correctness  of  the  remaining  portion 
of  the  court's  decision  in  this  bill  of  exceptions,  all  we  ha^e  to 
do  is  to  ascertain,  from  an  inspection  of  the  patent  of  A  Hanson's 
Fo%,  whether,  from  the  true  construction  of  the  calls  and  es* 
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pceasionB  in  ilie  giant,  its  first  line  does  impeiatiTely  bind  on 
the  creek.  Allanson's  Folly  is  described  in  the  patent  as  l}ing 
*'  on  the  sonth  side  of  a  creek  called  Chincomnzon  creek,  begin- 
ning at  a  marked  white  oak,  standing  on  the  west  side  of  a  little 
oreek  called  St.  Katharine's  creek,  and  running  east-north-easl 
up  Ohincomnxon,  for  breadth  the  length  of  two  hundred  perches 
to  a  marked  oak."  Had  no  other  more  binding  expression,  in 
relation  to  this  line,  been  used  in  the  patent,  the  line  must  be 
ran  in  a  straight  direction  from  boundary  to  boundary:  the 
words  "  running  up  a  creek,"  not  being  a  binding  call,  bat 
merely  indicating  the  general  direction  of  the  line  referred  to. 
This,  however,  is  not  the  only  binding  expression  in  the  patent, 
in  relation  to  this  line,  as  one  of  the  bounds  of  the  entire  tract, 
which  has  four  sides  to  it.  The  patent,  after  stating  how  the 
tract  of  land  is  "  bounded"  on  the  east,  how  it  is  "  bounded** 
on  the  south,  and  how  it  is  **  bounded"  on  the  west,  states,  thai 
it  is  bounded  on  the  north  (where  its  first  line  runs)  with  Chin- 
comuxon.  In  arriring  at  the  true  construction  of  this  patent, 
it  is  a  matter  of  no  moment  that  this  binding  expression  is  used 
after  all  the  other  lines  and  bounds  of  the  tract  of  land  had  been 
given.  Appearing  where  it  does,  it  as  much  controls  the  location 
of  the  first  line  as  if  it  had  immediately  preceded  it  in  the  patent. 
By  adopting  this  construction,  we  reconcile  all  its  parts,  and  grat- 
ify the  full  import  and  meaning  of  ereiy  word  in  the  patent,  ex- 
cept the  course  of  the  line,  which  in  all  cases  is  held  to  interpose 
no  obstacle  to  the  gratification  of  a  conflicting,  binding  call; 
but  disregard  this  binding  call,  and  there  are  virtually  expunged 
from  the  patent,  the  words,  **  on  the  north  with  Chincomuxon," 
words  so  emphatically  inserted  to  dedaie,  and  establish  the 
northern  bounds  of  the  land  granted.  Thus  reversing  one  of 
the  most  just  and  sound  principles  of  the  law,  that  deeds  are  to 
be  construed  most  strongly  against  the  grantor,  for  the  benefit 
of  the  grantee.  And  this  reversal  will  be  made  after  this  rule 
of  construction  has  been  adopted  and  proclaimed,  in  perhaps 
every  land  trial  in  the  state,  where  its  influence  could  have  been 
felt.  Nothing  but  the  error  of  the  county  court,  in  fixing  the 
place  of  the  beginning  of  the  supplied  line  to  reach  the  second 
boundary,  prevents  our  giving  to  its  granting  the  prayer  of  the 
appellees  in  this  bill  of  exceptions,  our  entire  concurrence. 

Were  the  county  court  right  in  overruling,  as  it  did,  the  ap- 
pellants' objection  to  the  location  of  the  first  line  of  Wickaall, 
as  terminating  at  the  extremity  of  the  point  at  the  mouth  of  the 
creek,  is  the  only  question  for  our  consideration  under  the  third 
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faill  of  exoeptaons.    The  bonndaiy  being  lost,  and  no  OTidenoe 
being  adduced  of  the  place  where  it  stood,  the  appellees,  disre- 
garcUng  the  course  and  distance,  located  the  line  as  aboTC  men- 
tioned, upon  the  ground,  as  we  presume,  that  although  no 
proof  was  offered  as  to  the  actual  locality  of  the  tree  itself,  yet 
that  the  patent,  by  binding  the  line  on  the  creek,  so  identified 
the  spot  where  it  stood,  that  the  course  and  distance  are  to  be 
disregarded;  and  that  by  proYing  to  what  point  the  call  re- 
referred,  the  termination  of  the  line  was  established  as  at  the 
extremity  of  the  point.    The  first  line  of  Wioksall  calls  to  run 
south-west,  down  the  creek,  for  breadth  the  length  of  one  hun- 
dred perches,  to  a  marked  oak  standing  upon  a  point  at  the 
mouth  of  the  said  creek,  and  this  line  is  made  to  bind  on  the 
creek,  by  language  almost  identical  with  that  which  we  ha^e 
eaid  binds  the  first  line  of  Allanson's  Folly  on  the  creek.    But» 
for  this  binding  call,  under  the  proofs  in  this  cause,  we  think 
that  the  location  of  the  first  line  of  Wicksall,  in  disregard  of  its 
course  and  distance,  would  be  manifestly  erroneous.    "Where  a 
bounded  tree,  called  for  as  standing  at  the  end  of  a  line,  can 
not  be  found,  nor  the  particular  spot  where  it  stood  be  identi- 
fied, to  ran  the  line  by  its  course  and  distance  is  the  best  means 
left  of  ascertaining  its  true  location  and  terminus.    The  fact 
that  the  boundary  called  for  is  represented  by  the  patent  as 
standing  upon  a  point  at  the  mouth  of  a  creek,  is,  in  the  event 
of  its  loss,  too  Tague  and  indefinite  to  control  the  positiye  ex- 
prossions  of  the  grant,  as  to  course  and  distance.    By  pursuing 
the  course  and  distance,  we  have  the  fixed  and  specified  means 
of  obtaining  the  identity  of  the  spot  where  the  line  is  to  ter- 
minate.   To  reject  the  course  and  distance,  is  to  determine  that 
the  particular  spot  on  which  the  boundary  stood  is  ascertained 
with  reasonable  certainty.    The  statement  in  the  patent,  that 
it  stood  on  a  point  at  the  mouth  of  a  creek,  is  not,  of  itself,  suf- 
ficient evidence  of  its  identical  locality.    Such  a  point  may  be 
ten  feet  long,  or  it  may  be  a  mile  long,  and  it  may  be  subject  to 
the  same  uncertaaniy  as  to  its  breadth.    There  is  no  semblance 
of  analogy  between  such  points  and  mathematical  points. 

The  expression,  standing  on  a  point  at  the  mouth  of  a  creek, 
identifies  no  particular  spot  as  that  whereon  the  tree  called  for 
stood.  The  oquression  in  the  grant  is  equally  gratified,  whether 
jon  locate  the  tree  on  the  north  end,  or  the  south  end,  the  east 
side,  or  the  west  side  of  the  point.  The  call  for  a  bounded 
tree,  standing  on  a  point  at  the  mouth  of  a  creek,  where  the 
tree,  and  spot  where  it  stood,  are  lost,  and  are  both  incapable 
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of  aioertiiniBaiii  wiUi  *  mwonable  dogxee  of  Mrtainlgr, 
haxui  with  leas  ceriainij  than  the  eonne  and  diatenoe,  the  ta^ 
mination  of  the  line,  and  therofoze,  can  not  control  them;  ear- 
iainty  being  the  controlling  object  in  all  locationa.  Bat  the 
peramptoiy^  binding  call  for  the  creek,  in  the  patent  of  Widc- 
■all,  changee,  in  this  case,  the  general  role,  that  a  line  calling 
for  a  lost  bonndaiy,  znnst  be  nm  by  its  course  and  disfcance.  If 
the  tree  had  not  been  lost;  there  would  have  been  two  impend 
tive  calls,  both  of  which,  if  practicable,  must  have  been  grati- 
fled.  The  line  must  have  terminated  at  the  tree,  and  it  must 
have  been  made  to  bind  on  the  creek,  until  its  distance  (thai  is 
number  of  perches)  was  exhausted  at  some  spot  on  the  margin 
of  that  projection  of  land  at  the  mouth  of  the  creek,  called  the 
point.  And  if  the  tree  called  for  had  stood  at  some  distanine 
from  that  spot,  a  line,  not  called  for  in  the  patent,  must  be  ran 
from  it  to  such  boxmdaiy.  See  Dorsej's  Ejectment,  69,  70, 
and  the  diagram  in  the  same  book,  60.  But  if,  as  here,  the 
bounded  tree  be  lost,  and  the  spot  where  it  stood  incapable  ol 
ascertainment  with  a  reasonable  degree  of  certainij,  ihere  can 
be  no  such  interpolated  line,  and  the  line  in  question  must  ter^ 
minate  at  the  spot  aboTC  mentioned.  Thero  is  nothing  in  the 
calls  of  the  patent  of  Wicksall,  which  tenninates  its  first  line  al 
the  extreme  verge  of  Moss'  point.  In  perfect  consistence  with 
those  calls,  it  might  haye  terminated  at  any  other  place  upon 
the  maigin  of  that  iK>int.  We,  thereforo,  think  the  court  below 
erred  in  assuming,  as  a  matter  of  law,  and  so  instructing  the 
juxy,  that  the  termination  of  the  first  line  of  Wicksall  was  al 
the  north-western  extremity  of  Moss'  point. 

In  oTerruling  the  appellant's  objection  to  the  testimony  of  the 
appellees  in  the  fourth  bill  of  exceptions,  we  think  the  county 
court  erred,  not  only  for  the  reasons  we  have  stated,  as  to  the 
second  bill  of  exceptions,  but  uiK>n  another  ground:  the  testi- 
mony  offered,  had  no  tendency  to  proye  where  the  marked  oak 
stood,  and,  therefore,  should  haye  been  rejected  on  account  of 
its  immateriality. 

There  is  error  in  the  court's  opinion,  oyerrnling  the  appel- 
lant's objection  to  the  testimony  offered  in  the  fifth  bill  of 
exceptions.  If  for  any  reason,  no  matter  whether  it  be  for  file 
reason  assigned  or  not,  the  testimony  objected  to,  be  inadinisHi- 
Ue  for  the  purpose  for  which  it  is  offered,  it  should  be  rejeotad 
by  the  court.  The  appelleea  haying  proyed  tibe  beginning  of 
Aspinall's  Hope  to  be  ''  at  the  point  distingniahed  on  the  plots, 
1^  the  words.  Moss'  Point»"  claimed  to  run  the  fint  line  of 
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pinall's  Hope  aoooxdiiig  to  its  ootmses  and  distances,  as  in  ^bm 
patent  thereof » *'  with  an  allowance  of  thirty  degrees  of  Taria* 
tion  to  the  westward  of  said  patent  conrsey  drawn  with  the  nsnal 
allowance  for  yariationy  from  the  date  of  said  patent,"  so  as  to 
Und  on  the  Potomac  ri^er;  and  for  the  purpose  of  sustaining 
flaid  allowance  for  yariation  in  the  first  line  of  Aspinall's  Hope, 
offered  to  prove,  by  James  Brawner,  a  competent  8iirTeyor,who 
made  the  pUts  and  executed  the  snireys  in  this  case,  that  he 
eonld  ascertain  to  mathematical  certainiy,  from  the  plots  in  this 
eanae,  and  the  locations  made  by  him,  according  to  his  seyeral 
Borveys,  the  yariation  required  in  the  patent  course  of  the  first 
lineof  Wicksall  (from  the  date  of  said  patent  of  Wicksall),  so  as 
lo  bind  said  first  line  of  Wicksall  on  Ohickamuxon  creek,  and 
that  the  yariation  required  for  that  purpose,  in  said  first  line  of 
Wicksall,  oyerand  above  the  variation  usuallyallowed  in  similar 
cases,  is  thirfy-eight  degrees  to  the  westward.  To  this  evidence 
the  defendants  objected,  but  the  court  overruled  the  objection, 
and  permitted  the  evidence  to  go  to  the  jury.  In  so  doing,  we 
think  the  couniy  court  was  deaiiy  in  error.  The  testimony 
offered,  had  no  connection  with,  or  bearing  upon  the  question, 
as  to  what  correction  ought  to  be  allowed  for  the  variation  of 
the  magnetic  needle,  to  ascertain  the  true  original  location  of 
lands  held  by  courses  and  distances.  To  open  the  door  to  such 
proof,  under  the  circumstances  in  which  it  was  offered,  would 
unsettle  the  rights  of  all  landholders,  whose  estates  are  held  bj 
eourses  and  distances,  and  introduce  a  multiplicity  of  litigation 
and  confusion  in  land  tities,  of  which  the  foresight  of  man  can 
form  no  estimate.  It  would  unsettle  the  whole  theozy  of  allow- 
ance for  variation  in  the  surveying  of  lands,  as  practiced  under 
and  established  in  Maryland,  and  substitute  in  its  place,  a  stand- 
ard ever  changing  and  utterly  uncertain,  and  which  had  notthe 
slightest  relevancy  to  the  allowance  which  ought  to  be  made, 
aooording  to  the  established  principles  and  experience  of  ages, 
upon  the  subject.  The  first  line  of  Wicksall,  by  the  terms  of 
its  patent,  binds  on  Ohickamuxon  creek,  and  in  ronning  it, 
therefore,  its  course  is  rejected,  and  the  line  run  in  conformity 
to  the  imperative  call,  in  the  same  manner  as  if  its  course  had 
■ot  been  expressed  in  the  patent.  In  locating  the  first  line  of 
Wicksall,  you  do  not  ran  it  the  coarse  expressed  in  the  })atent, 
eorrsoted  for  variation  by  such  a  number  of  degrees,  as  will 
■lake  it  conform  to  the  binding  call  imposed  on  it;  but  you  r»> 
jeot  altogether  the  course  in  the  patent,  and  run  the  line  the 
which  will  gratify  the  caD,  in  the  same  manner  as  if  na 
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ooiirse  for  the  line  were  ezpresaed  in  the  patent.  Yon  gratify 
the  call,  and  shape  your  oonrse  by  the  point  of  the  needle,  and  I 

the  question  of  Tariation  has  nothing  to  do  with  such  a  proceed-  ^ 

ing.  If  a  due  south  line,  with  a  binding  expression  in  the  pat- 
ent, which  takes  it  due  north,  is  to  be  located,  the  surreyor  must 
run  the  line  due  north  by  the  point  of  the  needle,  and  in  such  a 
case,  he  never  dreams  that  he  is  doing  what,  if  the  testimony 
objected  to  be  admissible,  we  assume  that  he  has  done,  viz.,  cor- 
rected the  course  in  the  patent  one  hundred  and  eighty  degrees, 
as  an  allowance  for  variation.  In  changing  the  course  to  gratify 
a  call,  the  line  is  run  accordingly,  either  to  the  east  or  to  the 
west,  without  regard  to  the  fact,  whether,  from  the  date  of  the 
original  surrey  to  the  time  of  the  location  of  the  line,  the  Taria- 
tion of  the  needle  has  been  to  the  east  or  to  the  west,  and,  con- 
sequently, no  such  fact  could  be  deduced  from  it,  as  that  for 
which  such  testimony  has  been  offered  in  the  case  before  ns. 

Of  the  opinion  of  the  county  court,  in  the  sixth  bill  of  exceptions^ 
we  think  the  apx)ellant  has  equal  cause  to  complain.  The  court 
ought  to  have  rejected  the  testimony,  for  the  purpose  for  which  it 
was  offered,  as  well' for  the  reasons  assigned  in  the  preceding  bill 
of  exceptions,  as  on  account  of  its  immateriality  and  irreleranoy 
to  the  subject-matter,  which  was  designed  to  be  deduced  from 
it.  It  had  not  the  slightest  tendency  to  prove  that  an  allowance 
of  thirty  degrees,  oyer  and  above  the  usual  allowances,  ought  to 
be  made,  for  the  purpose  of  binding  on  the  Potomac  river,  the 
first  line  of  Aspinall's  Hope.  What  was  the  testimony  offSared 
in  this  bill  of  exceptions,  to  establish  this  unnatural  and  irra- 
tional allowance  for  variation  f  First,  the  patent  of  Aspinall's 
Hox)e,  which  gave  not  the  slightest  countenance  to  such  a  deduc- 
tion; and  secondly,  the  oral  proofs  that  the  tenants  of  Walter 
Brooke,  and  those  claiming  under  him,  had  possessed  the  land 
lying  between  the  first  and  second  lines  of  Aspinall's  Hope  and 
the  Potomac  river;  but  that  the  witness  never  knew  or  heard 
that  the  land  so  possessed  was  called  Aspinall's  Hope;  on  the 
contrary,  that  he  always  heard  and  understood  that  it  was  called 
and  known  as  "  Nonesuch,"  a  tract  of  land  located  in  this 
cause,  as  containing  the  land  in  question.  How  this  proof  had 
any  tendency  to  establish  this  extraordinary  allowance  for  varia- 
tion, we  are  unable  to  discover. 

The  only  ground  for  an  objection  to  the  testimony  offered  in 
the  seventh  bill  of  exceptions,  which  we  can  discover,  is,  that 
the  locations  made  of  the  plot  offered  in  evidence  have  been  so 
unintelligibly  represented  on  the  plots  and  exj^anations  in  this 
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oauae,  that  it  was  almost  impossible  for  either  the  oonrt  or  juij 
io  say,  whether  the  locations  on  the  plot  offered  in  evidenoe 
"were  tmly  located  on  the  plots  filed  in  this  cause.  And  upon 
no  other  principle,  than  its  apparently  correct  location,  could 
it  be  given  in  CTidence  to  support  any  of  the  locations  made  on 
the  jdots  before  us.  It  is  true,  that  the  surveyor  has  certified, 
in  his  explanations  returned  with  the  plots,  that  "  the  plaintiff 
locates  a  plot  made  out  by  Theophilus  Hanson,  in  an  ejectment 
suit,  wherein  the  lessee  of  Walter  Brooke  was  plaintiff,  and 
James  Davis  was  defendant,  which  said  plot  is  indorsed,  '  filed 
ihe  twenty-third  of  October,  1789.'''  <'AU  the  locations  made 
on  said  plots  are  transferred  or  copied  on  the  plots  returned  in 
this  cause,  and  are  to  be  taken  and  considered,  to  all  intents 
and  purposes,  the  same  as  original  locations  in  this  cause,  as 
well  as  evidence  of  the  locations  made  by  Walter  Brooke,  in  said 
ejectment  suit;  and  will  also  be  relied  on  by  the  plaintiff,  as  ex- 
planatory of  the  grounds  of  said  ejectment,  the  finding  of  the 
juiy,  and  the  possession  delivered  to  said  Walter  Brooke,  by 
judgment  of  the  general  court  of  Ifaiyland."  But  how  the 
lines  thus  located  are  distinguishable  from  the  other  locations 
on  tiie  plots;  where  they  commence  or  terminate;  with  what 
calls,  or  by  what  courses  and  distances  they  are  run,  we  are  left 
io  speculate  on  the  wide  ocean  of  conjecture  and  uncertainty, 
without  chart  or  compass  to  guide  us,  on  our  hopeless  voyage 
of  discovery.  If  tiiere  be  any  case  in  which,  on  account  of  an 
almost  infinitude  of  locations,  and  a  failure  of  the  surveyor  to 
Hie  with  the  plots  returned,  the  explanations  requisite  to  their 
comprehension  by  the  court  and  jury,  this  court  would  be  justi- 
fied in  reversing  the  judgment  and  remanding  the  case  for  a 
new  trial — &e  present  is  a  fit  case  for  the  exercise  of  such  a 
power. 

Had  the  plots  and  explanations  returned  by  the  surveyor  in 
this  cause,  identified,  as  they  ought  to  have  done,  the  lines  to 
sustain  the  location,  of  which  the  plot  offered  in  evidence  was 
adduced,  and  it  had  appeared  that  they  had  been  truly  located, 
{hen,  would  the  plot  offered  in  evidence  have  been  dearly  ad- 
missible. But,  in  consequence  of  the  defects  of  the  plots  and 
caq;ilanations  of  the  surveyor,  it  not  appearing  affirmatively  to 
the  court,  that  the  lines  in  question  had  been  tmly  located,  con- 
formably to  their  location  on  the  plot  from  which  they  were 
taken,  on  the  objection  raised  to  the  jdot  offered  in  evidence,  we 
think  the  court  below  ought  to  have  rejected  it. 

In  admitting,  for  the  purpose  for  which  it  was  offered,  thi 
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testimoa J  of  tibe  appeUeeB,  objected  to  faj  the  appellant  in  hoc 
eighth  faill  of  ezoeption,  we  ijeo  impute  error  to  the  court  be- 
low.   The  plaintiffii  below»  had  not  located  Wicloaall,  Aftpinall's 
Hope,  and  part  of  AUanaon's  FoUj,  as  a  body  of  land,  which 
had  acquired  the  name  of  Nonesuchy  by  reputation.     On  the 
contrazy,  their  location  of  Nonesuch,  professed  to  have  been 
made  according  to  its  patent;  and  the  location  of  Nonesuch  as 
made  1^  the  appellant,  and  offered  in  CTidence  1^  the  appellees, 
is  also  stated  to  have  been  made  agreeably  to  the  patent.    There 
being,  then,  no  location  of  Nonesuch,  as  a  parcel  of  land  whidi, 
by  reputation,  had  acquired  that  name,  there  could  have  beea 
no  counter-location  thereof,  and  consequently,  the  evidence  of- 
fered to  prove  it,  was  out  of  the  issues  in  the  cause.     In  what 
we  have  said  on  this  bill  of  exceptions,  we  are  not  to  be  under* 
stood  as  intimating  any  opinion,  that,  under  the  circumstances 
of  this  case  (if,  indeed,  under  any  circumstances  it  could  be 
done),  the  appellees  could  recover  the  lands  in  controyeray, 
under  the  name  of  Nonesuch,  as  a  name  acquired  by  reputation. 
Had  the  county  court,  in  the  ninth  bill  of  exceptions,  as  it 
did  in  the  first,  have  contented  itself  with  simply  overruling  the 
general  objection  raised  to  all  the  testimony  offered,  and  leaving 
it,  as  being  no  otherwise  objected  to,  to  go  to  the  jury,  for  the  rea- 
sons assigned  by  us  in  the  examination  of  tbe  first  bill  of  excep- 
tions, the  course  pursued  by  the  county  court  would  have  been 
sustained  by  this  court.    But  such  was  not  the  course  pursued 
by  the  court  below.    It  did  not  content  itself  with  ovenmling 
the  objection  made,  and  permitting  the  testimony  to  pass  to  the 
jury  as  otherwise  unobjected  to,  but  it  preceded  to  analyze  the 
proof,  and  to  pronounce  its  opinion  to  the  jury  upon  the  admis- 
sibility of  several  portions  of  it,  and  asMrted  all  the  evidence 
offered,  to  be  admissible,  and  gave  thereon  an  instruction  as  to 
its  legal  effect  and  operation.    In  doing  so,  the  court  did  not, 
as  in  the  first  bill  of  exceptions,  assume  a  mere  passive  attitude 
by  permitting  testimony  to  go  to  the  jury,  to  which  no  valid  ob- 
jection had  been  urged;  but  its  action  was  positive;  it  decidedg 
that  not  only  were  certain  enumerated  portions  of  the  testimony 
competent  to  go  to  the  jury,  but  that  all  of  it  was  admissible 
before  them.    If,  then,  any  portion  of  the  testimony  offered  in 
this  bill  of  exceptions  (material  to  the  issues  on  the  bnal  before 
the  jury),  was  incompetent,  the  judgment  of  the  county  court 
must  be  reversed.    The  duly,  therefore,  to  some  extent,  devolves 
upon  us ,  of  examining  the  several  parts  of  the  evidence  snbmitte4 
to  the  jury,  to  see  how  far  each  and  eveiry  portion  otitis  admissH 
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Me.  The  fimt  pert  of  the  teeBinony,  the  iidTniiwibOity  of 
is  flUBctioiied  bj  the  oonniy  courty  is  the  ooipj  of  the  deed  from 
Hmnphrej  S.  Aspinall  to  Elisabeth  Swinbume,  and  the  copy  of 
the  deed  from  William  Moss  to  G^ige  Mason,  and  the  copy  of 
Geoige  Mason's  will.  To  render  an  exemplified  copy  of  a  deed» 
admissible  in  evidence,  to  proTe  title  to  the  land  which  the  deed 
professes  to  conyey,  it  mnst  appear  to  have  been  executed  with 
all  the  esBential  forms  required  to  warrant  its  enrollment  under 
the  laws  of  this  state.  In  1684  (the  date  of  the  alleged  deed 
from  Humphrey  S.  Aspinall  to  Elizabeth  Swinburne),  the  act  of 
assembly  required  that  such  a  deed  should  be  acknowledged  be- 
fore some  of  the  judicial  tribunals  or  public  officers,  enumerated, 
and  recorded  within  one  year.  From  the  copy  before  us,  it  does 
not  appear  that  this  deed  had  been  acknowledged  pursuant  to 
the  provisions  of  the  act  of  1674,  chapter  2.  The  recording  of 
U,  therefore,  not  being  authorized  by  the  act  of  assembly,  gave 
to  it  no  additional  yalidity,  and  the  record  thus  made,  or  the 
exemplified  copy  therefrom,  is  no  more  evidence  of  the  exist- 
ence of  the  deed,  than  would  be  a.  copy  of  such  deed  certified 
by  any  private  individual.  This  objection  to  the  admissibil- 
i^  of  the  copy,  has  been  attempted  to  be  obviated  by  the  aa- 
aertion,  that  the  act  of  1674,  chapter  2,  did  not  require  the 
recording  of  the  certificate  of  the  acknowledgment  of  a  deed  for 
lands.  It  is  a  sufficient  answer  to  this  assertion  to  state,  that  it 
IB  sustained  by  no  judicial  sanction  in  this  state.  That  none  of 
the  various  acts  of  assembly  prescribing  the  mode  in  which  con- 
Teyanoes  of  land  are  to  be  made,  direct  the  certificate  of  the  ao- 
knowledgment  of  a  deed  to  be  recorded,  except  the  certificate 
of  the  acknowledgment  of  a  feme  covert.  Tet,  from  the  passage 
d  the*act  of  1674  to  the  present  day,  it  has  been  the  uniform 
custom  of  all  recording  officers  to  record  such  acknowledgments; 
and  their  authentications  of  such  recording,  have,  in  all  the 
judicial  tribunals  of  the  state,  been  receiTed  as  sufficient  evi- 
dence of  those  acknowledgments.  Such  efficacy  could  not  have 
been  given  by  courts  of  justice  to  such  authentications,  unless 
they  regarded  such  recording,  as  a  compliance  with  the  requisi- 
tions of  our  system  of  registration.  The  ruinous  consequences 
to  landholders  resulting  from  this  novel  suggestion,  are  too  ob- 
vious and  alarming  to  permit  its  receiving,  for  a  moment,  the 
sanction  of  this  court. 

The  deed  from  Aspinall  to  Swinburne,  derives  no  validiij 
from  the  confirmatory  or  curing  provisions  in  the  acts  of  1692, 
e.  80;  1099,  c.  42;  and  1716,  c.  89;  or  either  of  them:  those 
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provisionB  oxily  ouring  saoh  defeotive  oonveyanoeBy  as  had  beea 
recorded  -within  the  year.  That  deed  beandate  on  the  fiistday 
of  March,  1684,  and  by  an  indorsement  upon  it,  properly  le* 
corded  with  it,  it  is  apparent  that  it  could  not  have  been  recorded 
prior  to  the  tenth  day  of  December,  1705,  and,  therefore,  can 
derive  no  aid  from  the  confirmatory  enactments  of  1692, 1699, 
and  1716.  It  would  have  been  otherwise,  had  the  deed  ap- 
peared to  haye  been  recorded  within  the  year.  That  is,  it  would 
have  been  admissiUe  to  sustain  any  locations  made  according  to 
its  courses,  distances,  and  calls,  upon  the  plots  in  the  cause. 
To  that  extent  it  was  admissible  to  show  title,  or  sustain  the 
correct  locations  of  Wicksall  and  Aspinall's  Hope,  but  not  to 
show  title  to,  or  sustain  the  appellees'  locations  of  part  of  Allan- 
son's  Folly,  because  the  deed  professes  to  couTey  **  part  of  a 
parcel  of  land  called  Allanson's  Folly,"  and  in  giving  its  de- 
scription by  courses  and  distances,  it  has  but  two  straight  lines, 
which  can  embrace  no  deed,  or  any  part  of  the  tract  of  land 
called  «<Allanson's  Folly." 

But  it  is  alleged,  that  the  time  of  the  recording  of  a  deed  is 
a  matter  of  fact  to  be  determined  by  the  ]uxy«  and  not  a  matter 
of  law,  resting  in  the  decision  of  the  court.  To  this,  as  a  uni- 
versal proposition,  we  can  not  give  our  assent.  The  time  of 
the  recording  of  a  deed  is,  sometimes,  a  matter  to  be  determined 
hj  the  court,  and  sometimes  a  question  to  be  submitted  to  the 
finding  of  a  jury.  If  it  plainly  appears,  from  indorsements 
officially  made  upon  a  deed,  or  its  exemplification,  that  it  has 
not  been  recorded  within  the  time  prescribed  by  law;  and  theie 
is  no  admissible  evidence  in  contravention  of  such  indorse- 
ments, then  the  admissibility  of  the  deed,  or  its  exemplification 
in  evidence,  is  determined  by  the  court  without  any  reference 
on  the  subject  to  the  jury.  But  if  there  be  such  admissible 
contravening  testimony,  as  to  the  time  of  the  recording  of  the 
deed,  legally  sufficient  to  be  left  to  the  jury  to  warrant  them  in 
finding  that  the  deed  was  recorded  in  due  time,  then  is  the  ques- 
tion, as  to  the  time  of  recording  of  the  deed,  to  be  submitted 
with  an  hypothetical  instruction  from  the  court  to  the  jury.  Am 
to  the  exemplification  before  us,  there  is  no  such  contravening 
testimony,  and  the  objection  taken  to  its  admissibility  ought  to 
have  been  sustained  by  the  court. 

In  regard  to  the  exemplified  copy  of  the  deed  from  William 
Moss  to  QeoTge  Mason,  the  facts  upon  which  its  admissibility 
depends,  are  somewhat  variant  from  those  connected  with  tbi 
deed  from  Humphrey  S.  Aspinall  to  Elizabeth  Swinburne.    Am 
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to  the  foimer  deed»  it  does  not  appear  hy  any  indorsements 
apon  it,  whether  it  was  recorded  in  time  or  out  of  time.  If  in 
time,  though  unacknowledged  and  not  indented,  by  the  curing 
influence  of  the  act  of  1715,  c.  47,  it  would  have  been  admissi- 
ble to  prove  title  to  Wicksall  and  Aspinall's  Hox)e,  or  to  sus- 
tain locations  made  in  conformity  to  it.  In  1705,  the  date  of 
the  conveyance  from  Moss  to  Mason,  a  deed,  to  be  effectual  for 
the  conveyance  of  land,  must  have  been  recorded  in  one  year. 
He  who  asserts  title  under  such  a  conveyance,  must  prove  its 
enrollment  within  the  period  prescribed  by  law.  The  onus  pro- 
handi^  in  that  respect,  rests  on  him.  The  deed,  it  is  true,  is 
proven  to  have  been  recorded;  but  as  to  the  time  of  its  enroll- 
ment, there  is  not  a  shadow  of  proof.  Why  such  proof,  so 
accessible  to  both  parties,  was  not  produced,  it  is  difficult  to 
fanagine.  Had  it  been  adduced,  its  sufficiency,  in  point  of  fact, 
Co  establish  the  enrollment  of  the  deed  within  the  requisite  pe- 
riod, was  a  matter  for  the  determination  of  the  jury,  not  of  the 
court.  The  county  court,  therefore,  we  think  was  in  error,  in 
assuming  the  jurisdiction  which  appropriately  belongs  to  the 
jury.  And  the  error  is  apparent,  when  we  advert  to  the  ciroum- 
stance,  that  the  court  drew  its  conclusion,  that  the  deed  was  en- 
rolled in  time,  without  any  proof  sustaining  such  an  inference. 
Ab  respects  the  copy  of  George  Mason's  will,  offered  in  evidence 
by  the  appellees,  we  can  not  entertain  a  momentary  doubt  of  its 
inadmissibility.  Of  wills  of  land  in  Maryland,  our  own  courts 
only  are  authorized  to  take  probate.  If  a  title  to  lands  in  this 
state,  is  derived  xmder  Mason's  will,  its  existence  and  validity 
must  be  proved  by  other  testimony,  than  a  mere  exemplified 
copy  of  its  probate,  in  a  court  in  the  state  of  Virginia. 

From  the  instruction  given  by  the  court  to  the  jury  in  this 
bUl  of  exceptions,  we  also  dissent.  This  court  having  deter- 
mined that  the  copies  of  the  deeds  from  Aspinall  and  Moss,  and 
of  the  will  of  Mason,  were  inadmissible  as  evidence  under  the 
circumstances  in  which  they  were  offered;  and  the  appellees 
having  shown  by  their  own  testimony,  that  Sarah  Mason  was 
not  an  heir  at  law  of  Gteoige  Mason,  and  as  such,  entitled  to 
the  lands  in  controversy,  her  possession  not  being  lawfully  de- 
rived from  him,  can  not  be  so  connected  with  his,  that  from  the 
long  continuance  of  the  possession  by  the  two  (till  1824),  reg- 
ular conveyances,  from  the  patentees  of  Wicksall  and  Aspinall's 
Hope,  might  be  presumed  to  the  said  George  Mason.  The  pos- 
session of  Sarah  Mason  being  out  of  the  question,  the  only  pos- 
session on  which  this  presumption  of  ''regular  conveyances 
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from  the  origiiial  patenteeB"  of  Wickaall  and  Aspinall's  Hope  k 
foondedy  is  that  of  Qeorge  Mason. 

'  And  what  is  the  proof  of  possession  of  these  two  tracts  of 
land,  and  of  its  oontinnanoe  bj  Qeorge  Mason?  The  only  efi- 
denoe  of  his  possession,  is  an  extract  of  an  entiy  from  old  rant 
roll,  number  1,  for  St.  Maiy*s  and  Charles  oonnties,  which  states 
Colonel  Mason,  of  Yirginia,  to  be  the  possessor.  But  when  that 
entry  was  made,  or  for  how  many  years  it  was  continiied;  whether 
the  possession  lasted  for  one  year  or  twenty  years,  the  admissi- 
ble CTidenoe  in  the  cause,  furnishes  us  with  no  means  of  ascer- 
taining. For  anght  that  we  can  know.  Colonel  Mason  may  ha^e 
been  an  intruder,  and  possessor  for  one  year  only.  To  make 
the  presumption  required  in  support  of  such  possession,  as  that 
proved  to  haye  been  in  Colonel  Mason,  can  not  meet  the  ap- 
proval of  this  court.  Nor  can  we  readily  perodye  how  the 
county  court,  after  sustaining  the  validity  of  the  deeds  from 
Humphrey  S.  Aspinall  to  Elizabeth  Swinburne,  and  from  William 
Moss  to  George  Mason,  could,  in  opposition  to  those  deeds,  and 
to  their  utter  exclusion,  direct  the  jury  to  presume  r^g^ular  con- 
veyances from  the  original  patentees  of  Wicksall  and  Aspinall's 
Hope,  to  George  Mason.  If  the  deedsof  Humphrey  S.  Aspinall 
and  William  Moss  were  sanctioned  by  the  court,  they  repelled 
the  idea  of  conveyances  from  the  original  patentees  to  George 
Mason;  and  the  only  presumption  of  grants  that  could,  consist- 
ently with  its  own  decision,  be  raised  by  the  county  court,  was 
from  the  patentees  of  Wicksall  and  Aspinall's  Hope  to  Humr 
phrey  S.  Aspinall.  Having,  already,  stated  sufficient  grounds 
for  tiie  reversal  of  the  judgment  of  the  county  court  upon  the 
ninth  bill  of  exceptions,  we  forbear  to  scrutinize  other  portions 
of  the  testimony  therein  detailed,  to  ascertain  if  they  be  not  ob- 
noxious to  the  objection  taken  to  their  admissibility. 

The  appellees,  in  the  tenth  bill  of  exceptions,  **  prayed  the 
court  to  instruct  the  jury,  that,  according  to  the  true  constmo- 
tion  of  the  patent  of  Nonesuch,  aforesaid,  the  said  Sarah,  Bich- 
ard,  and  Walter  Brooke,  the  grantees  therein,  were  joint  tenants, 
in  fee  simple,  of  the  land  granted  by  the  patent;  and  that  if  the 
jmy  find,  that  said  Walter  survived  said  Saiah  and  Richard,  the 
other  patentees,  then  the  fee  simple  in  said  lands  so  granted, 
devolved  upon  the  said  Walter."  This  instruction  the  court 
granted,  and  the  correctness  of  their  so  doing,  is  the  question 
we  must  decide,  under  the  tenth  bill  of  exceptions.  In  constm- 
ing  a  grant,  it  is  the  duty  of  the  court,  first,  to  ascertain  what 
the  parties  intended  should  be  effected  by  it.    And  that  inten- 
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tion  being  collected  from  an  inspection  of  the  grant  itself ,  it  is 
the  duty  of  the  court  to  give  to  it  such  an  interpretation  as  will 
effectuate  that  intention,  proyided  the  terms  and  expressions 
used  in  the  grant,  will  admit  of  such  a  construction.  Looking 
to  the  premises  only  in  this  grant,  we  think  that  its  design,  and 
the  intention  of  the  parties  to  it,  are  too  clearly  and  fully  ex- 
pressed, to  admit  of  any  reasonable  doubt  as  to  what  they  were. 
It  states,  in  substance,  that  the  grantees  had  applied  for  the 
grant  to  be  issued  to  them,  agreeably  to  the  deyise  or  "  bequest" 
in  the  last  will  and  testament  of  Thomas  Brooke,  and  that  the 
grantor  had  consented  to  make  the  grant  accordingly.  And  it 
proceeds  to  state,  that  '*  therefore,  in  consideration  thereof;" 
that  is,  in  pursuance  of  such  intent  and  agreement,  the  grantor 
did  "  give,  grant,  and  confirm  unto  the  grantees,  the  aforesaid 
tracts  or  parcels  of  escheat  land,  now  resurveyed,  with  the  va- 
cancy added,  reduced  into  one  entire  tract,  and  called  Nonesuch, 
and  bounded  as  follows,"  etc.  If  this  grant  had  issued  without 
the  "  habendum,"  could  a  serious  doubt  have  been  urged,  but 
that  it  would  have  fully  effectuated  the  design  and  intention  of 
both  the  grantor  and  grantees;  and  that  the  tract  of  land  called 
''  Nonesuch,"  would  have  vested  in  the  grantees,  agreeably  to 
the  recited  clause  in  the  last  will  and  testament  of  Thomas 
Brooke?  We  think  not.  It  matters  not  that  it  is  given  to  the 
grantees,  without  any  express  words  of  inheritance.  The  terms 
used  in  the  granting  clause  itself,  sufficiently  declare  the  inten- 
tion of  the  grantor,  to  transfer  to  the  grantees  the  same  interests 
and  estates  in  the  lands  granted,  with  which  it  was  designed  to 
invest  them,  by  the  last  will  and  testament  of  Thomas  Brooke; 
and  whether  such  declared  intent  preceded  or  succeeded  the 
words,  give,  grant,  etc.,  our  construction  of  this  clause  of  the 
grant,  would  be  in  no  wise  changed  thereby. 

**  The  technical  meaning  of  the  word  premises,  in  a  deed  of 
odnveyance,  is  everything  which  precedes  the  habendum;"  "  and 
it  is  in  the  premises  of  a  deed,  that  the  thing  is  really  granted." 
The  premises  of  the  grant  before  us,  passing,  as  we  conceive, 
the  lands  granted  in  conf  ormify  to  the  last  will  and  testament 
of  Thomas  Brooke,  and  the  declared  intent  of  both  grantor  and 
gxanteea,  the  next  inquiry  to  be  answered  is,  has  the  habendum 
such  controlling  influence  over  the  grant  as  to  defeat  the  estates 
created  by  the  premises,  and  substitute,  in  their  places,  entirely 
different  estates,  contrary  to  the  manifest  intent  of  the  parties 
tothegxantf  According  to  our  construction  of  the  giant,  made 
by  the  premises,  it  is  in  direct  conflict  with  that  ooiTiatiniWI  ia 
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the  habendum.  BoUi  can  not  preyail.  One  must  oyemile  the 
other.  Which  takes  precedence,  is  the  question.  In  our  opin- 
ion, the  limitation  contained  in  the  habendum  must  be  rejected, 
and  the  estates  given  in  the  premises  must  prevail.  In  2 
Lomax's  Digest,  188,  it  is  stated,  that  **  where  there  are  two 
clauses  in  a  deed,  of  which  the  latter  is  contradictory  to  the 
former,  there  the  former  shall  stand.''  And  in  page  215,  of 
the  same  book,  it  is  said,  that  "  where  the  habendum  is  repug- 
nant and  contraiy  to  the  premises,  it  is  void,  and  the  grantee 
shall  take  the  estate  given  in  the  premises.  This  is  a  conse- 
quence of  the  rule  already  stated,  that  deeds  shall  be  construed 
most  strongly  against  the  grantor;  therefore  he  shall  not  be 
allowed  to  contradict  or  retract,  by  any  subsequent  part  of  the 
deed,  the  gift  made  in  the  premises.''  It  follows,  from  the  views 
we  haveexpressed,  that  we  think  the  county  court  erred  in  gzani- 
ing  the  appellees'  prayer  in  the  tenth  bill  of  exceptions. 

It  is,  we  think,  apparent,  that  the  prayer  of  the  defendant  be- 
low, in  the  eleventh  bill  of  exceptions,  has  not  been  correctly 
transcribed  in  the  record  transmitted  to  this  court,  it  being,  in 
a  great  measure,  unintelligible.  We,  however,  have  no  alter- 
native but  to  assume,  that  the  county  court  acted  upon  it  in 
the  form  in  which  it  appears  before  us;  and,  therefore,  on  ac- 
count of  its  unintelligibility,  properly  rejected  it. 

We  also  concur  with  the  couniy  court  in  its  refusal  to  grant 
the  defendants'  prayer  in  the  twelfth  bill  of  exceptions,  but  for 
very  different  reasons  from  those  which  influenced  the  action  of 
that  tribunal.  Under  the  act  of  1825,  c.  117,  the  only  point 
decided  by  the  court  below,  was  the  insufficiency  of  the  cause 
assigned,  in  bar  of  the  appellees'  right  to  recover.  The  prayer 
was,  **  that  the  plaintiffs  can  not  claim  title  to  the  lands  in  con- 
troversy, and  maintain  an  action  of  ejectment  for  the  same,  in 
virtue  of  the  grant  from  the  lord  proprietary  to  Sarah  Brooke, 
Walter  Brooke,  and  Bichard  Brooke,  because  said  grant  is  re- 
pugnant to,  and  in  violation  of  the  express  terms  of  the  will  of 
Thomas  Brooke,  and  is  a  fraud  upon  his  devisees."  In  respond- 
ing to  this  prayer,  the  county  court  was  bound  to  give  its  true 
construction  to  this  grant,  so  for  as  concerns  the  objection  urged 
against  it  That  construction,  this  court  have  said,  so  far  from 
being  repugnant  to,  is  in  perfect  consonance  with  tlie  will  of 
Thomas  Brooke,  and  is,  consequently,  no  fraud  upon  his  devi- 
sees. In  this  view  of  the  question  we  must  say,  that  the  court 
below  committed  no  error  in  its  refusal  of  the  appellant's  prayer 
in  her  twelfth  bill  of  exceptions. 
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We  concur  wiih  the  cotmiy  court  in  its  rejection  of  the  appel- 
lant's prayers  in  the  first,  eleventh,  and  twelfth  bills  of  excep- 
tions; but  dissenting  from  its  instruction  to  the  jury  in  the 
second  and  third  bills  of  exceptions,  and  from  its  overruling  the 
appellant's  objections  to  the  evidence  offered  in  the  fourth, 
fifth,  sixth,  seventh,  eighth,  and  ninth  bills  of  exceptions,  and 
from  its  granting  the  appellees'  prayer  in  the  tenth  bill  of  ex- 
ceptions, we  reverse  its  judgment. 

Judgment  reversed. 

IiimTioir  ov  Vaxiob  bbguld  Govbbn  in  CoirexatronoN  ov  OovTBAOti  8m 
TmdallT.  Conover^  40  Am.  Deo.  220,  note  224,  wh«re oiher  OMes  are  oollected. 

OoNSTBUonoN  ov  DxKD  SHOULD  Qivs  BvFBOV  TO  BiVZBT  Pabt:  See  ShmU^ 
V.  Young,  40  Am.  Deo.  413. 

DsacaiPTioir  in  Dksd  should  bb  Consibuxd  most  Stbonqlt  in  Favob 
cw  THs  Grantxs:  JIleMn  v.  PtcpHeU)r9,  38  Am.  Dec  384,  note  383. 

BouNDABDB  WmoH  Pbxvail;  See  note  to  ^etomim  v.  Foiier,  84  Am.  Dee. 
106. 

Whzbs  Visiblb  Landkasks  can  not  bb  Asoebtainbd,  reeort  mnst  be  had 
to  oouBea  and  diitanoe:  Bryan  v.  BedUey,  12  Am.  Deo.  276. 

Allowancb  roR  Vabiation  ot  Maonbtio  Nbbdlb,  whbn  Madb:  See 
Brpan  v.  BeeBey,  12  Am.  Deo.  270. 

FBBSUMPnoN  OF  Grant:  See  WcUBm  v.  Pedb,  40  Am.  Deo.  166,  note  166. 

If  ant  Portion  of  £vide2ice  Objected  to  is  Admissiblb,  it  la  error  to 
reject  the  whole:  WaiiT9  v.  Dashiell,  1  Md.  474;  Naihr  v.  Bourie,  3  Id.  266) 
HaUcn  v.  AfeCli$h,  0  Id.  416;  CarroU  v.  OranUe  Mfy,  Co.,  11  Id.  399;  Berrjf 
V.  Matthews,  13  Id.  659,  all  citing  the  principal  caae  to  thia  point. 

Where  Objection  is  Made  to  the  Whole  Evidbnob  Oifebbd,  if  any 
part  is  admissible,  the  conrt  most  overrule  the  objection:  Chiiker  v.  Matflk^ 
8  Md.  156;  Emory  v.  Owmgs,  Id.  185;  Stewart  v.  Spedden,  6  Id.  448;  Prtikm 
▼.  LHghton,  6  Id.  97;  Levy  v.  Taylor,  24  Id.  293;  ShertU  v.  N^,  28  Id.  186» 
all  citing  the  principal  case  to  this  points 

The  principal  case  is  cited  in  the  following  cases,  to  these  points:  In 
BeaUy  v.  ^foson,  30  Md.  411,  of  wills  of  land  in  Maryland,  oar  own  ooorts 
•nly  are  aathorissed  to  take  probate;  in  Newman  v.  Beiehard,  Id.  410,  parol 
jvidenoe  is  not  admissible,  in  an  action  of  ejectment,  where  there  are  no  plats 
or  looationa  in  the  cause,  for  the  purpose  of  showing  that  a  tract  known  by  a 
jertain  name  was  actually  embraced  within  the  lines  of  a  patent  of  another 
tract;  in  Ccie  v.  PemUngton,  33  Id.  480,  the  recording  of  an  instrument  not 
«ntitled  to  record  affords  no  ground  whatever  for  admitting  an  authentication 
tiiereof  as  evidence;  in  Langley  v.  Jones,  26  Id.  474,  where  title  paper  is  so 
unintelligibly  represented  on  the  plots  and  explanations,  as  that  it  is  almost 
impossible  for  either  the  oourt  or  jury  to  say  whether  the  locations  are  truly 
nude,  such  title  paper  can  not  be  used  as  proof;  in  Barry  v.  Hoffman,  6  Id. 
87,  where  the  indorsement  on  a  deed  is  all  the  evidence  offered  of  the  time 
when  it  was  admitted  to  record,  the  conrt  should  not  submit  the  question  to 
the  jnry,  but  where  there  is  countervailing  proof  offered,  the  jury  is  the  proper 
tribunal  for  its  determination;  in  Clary  v.  Kimmell,  18  Id.  265,  plaintiff  in 
ejectment  can  not  abandon  his  locations,  if  they  prove  unavailing,  and  prove^ 
by  parol,  his  possession  of  the  locus  in  quo  and  the  reputed  name  of  the  land;  ia 
Farquhairmm  v.  Bichdberyer,  16  Md,  CTjtamises  of  deed  oontrol  tbo  hahendwKu 
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Somervell  v.  Somervell. 

[8  amw  976.] 

Fast  ov  Lmaot  Otxbpazd  bt  EnouroR  gah  hot  bm  RauuvsKiD  BiOi 

Id  ad  action  at  law. 

Absuicpsit.    The  opinion  states  the  case. 

Boyle,  for  the  appeUant. 

Bandall  and  N.  Brewer ^  for  the  appellee. 

By  Court,  Spenoe,  J.    Action  of  assumpfni  in  GalTert  coonij 
court.     The  declaration  contained,  a  count  for  work  and  labor; 
the  common  money  counts;  a  count  on  an  account  stated;  and 
a  special  count,  which  charged,  that  the  plaintiff,  as  executor  of 
John  Somervell,  had  paid  oyer  to  the  defendant,  as  one  of  the 
specific  legatees  of  his  testator,  her  specific  legacy,  yalued  at 
two  hundred  and  ninety-three  dollars  and  twenty  cents.     That 
as  such  executor  he  had  overpaid  the  estate,  by  reason  whereof 
the  defendant  became  liable  to  contribute  and  pay  the  plaintiff 
fifiy-nine  dollars  and  thirty-one  cents,  so  overpaid.     To  this 
declaration  the  defendant  pleaded  non  assumpsit,  and  the  statute 
of  limitations.    The  plaintiff  at  the  trial  offered  in  evidence  the 
will  of  his  testator;  the  inventories;  his  second  administration 
account,  showing  an  over-payment  of  one  thousand  nine  hun- 
dred and  ninety-one  dollars  and  ninety-one  cents;  and  various 
receipts  from  the  specific  legatees,  and  among  them,  the  defend- 
ants, and  there  rested  his  case.     "  The  defendant,  by  her  ooun- 
sel,  prayed  the  court  to  instruct  the  jury,  that  from  the  declara- 
tion and  pleading,  and  evidence  in  the  cause,  the  plaintiff  can 
not  recover:  1.  Because  this  court  has  not  full  jurisdiction  ovec 
the  subject-matter  thereof .    2.  Because  the  remedy  of  the  plaint- 
iff (if  any  he  have),  is  in  a  court  of  equity,  where  alone,  all  the 
parties  can  be  brought  before  the  court,  and  full  justice  done  to 
all  interested,  by  a  final  decree,  in  the  premises;  of  which  opin- 
ion was  the  court,  and  so  instructed  the  jtuy/' 

The  only  question  presented  in  this  case  for  our  revision,  and 
the  only  one  which  we  intend  to  decide,  is,  whether  the  county 
oonrt,  as  a  court  of  law,  had  jurisdiction.  This  was  an  action 
at  law,  to  recover  back  a  part  of  a  spedflo  legacy,  which,  as  ezeo- 
utor,  the  plaintiff  had,  by  reason  of  a  defidenqy  of  assets  to  pay 
in  full  creditors  and  legatees,  overpaid  to  the  defendant.  'Li 
the  case  of  Johnmon  v.  J6hn9on,  8  Bos.  k  Pol.  169,  Lord  Alvan- 
1^9  0.  J.»  says:  "  If  an  executor,  thinting  he  has  settled  Hie 
afldrs  of  biff  testator,  pay  the  legacies,  I  have  no  difllooUy  i| 
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Mjixig^  that  a  court  of  oomxnon  law  would  not  entertain  an  ao- 
tion  for  money  had  and  receiTed,  against  a  legatee,  sinoe  such  a 
court  can  not  take  into  consideration,  as  a  court  of  equity  would 
do,  the  mode  in  which  the  funds  might  haye  been  applied."  In 
Doe  ex  dem.  Lord  Saye  and  Sele  t.  Ouy^  8  East,  123,  Lord 
Ellenborough,  0.  J.,  said:  '/  But  it  neyer  could  be  doubted, but 
that  at  law  the  interest  in  any  specific  thing  bequeathed,  yests 
in  the  legatee  upon  the  assent  of  the  executor.  If  it  should 
afterwards  appear  that  there  is  a  deficiency  of  assets  to  pay  cred- 
itors, the  court  of  chancery  will  interfere,  and  make  the  legatee 
refund,  in  the  proportion  required." 

Mr.  Justice  Story  in  his  commentary  on  equity,  p.  507, 
see.  634,  in  commenting  on  the  jurisdiction  of  courts  of  equity, 
in  cases  of  administration  and  settlement  of  estates,  uses  this 
language:  "  But  the  fact  of  its  being  a  constructiye  trust,  is  not 
the  sole  ground  of  jurisdiction.  Other  auxiliary  grounds  also 
exist;  such  as  the  necessity  of  taking  accounts,  and  compelling 
a  discoyery;  and  the  consideration,  that  the  remedy  at  law, 
when  it  exists,  is  not  plain,  adequate,  and  complete." 

We  think,  therefore,  both  upon  principle  and  authority,  then 
was  no  error  in  the  judgment  of  the  county  court 

Judgment  afBrmed. 

EXBOOTOB  OAK  VOT  SSOOyXB  BaOK  OTKKBAXb  laaAfOtX    DtMfU  T.    Nem' 

Mon,  40  Am.  Deo.  764.    899  a;bo  Tklmor  r.  Hanit,  Id.  l»i  ZoOieb^  r. 
Btth,  44  Md.  874,  dtiiig  the  prindpftl 
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9):*:^. 


[S  QUA.  460.] 

Mabter  07  Insubkd  Vx88kl  hat  Skll  heb,  in  Case  ot  Uboknt  Naon- 
nrr,  mad  snoh  sale,  made  in  good  faith,  will  conatitate  a  total  loes.  And 
if  the  jary  find  that,  under  all  the  drcnmBtancee  attending  her  aitiia- 
tion,  coneeqnent  on  injnriet  reoeiyed  by  her  from  one  of  the  perik  in* 
■nzed  against,  it  was  neoeaaary  for  the  intereat  of  all  oonoemed  to  aeO 
her,  the  inaored  may  recoTor  for  a  total  loaa,  although  he  baa  made  no 
Talid  abandonment  of  her. 

Wkbbb  Pbopxb  JswnajcTiovs  CovEBJOfo  thb  Wholi  Gbound  or  Coh« 
TBOVXB8T  are  giTen  by  the  oonrt,  the  judgment  will  not  be  reTeraed, 
mevaly  beoanae  aome  inatmotiona  aaked  for  and  rejeoted  might  haTe  beaa 
0Eaiitedi 

AaeuMntr,  against  Uie  appellants.    The  opaian,  atatea  Um 


David  Stewart  and  Maii/er^  fox  the  appeUanta. 
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Olenn  and  McMdhon,  for  the  appellees. 

£j  Court,  Magbtjdbb,  J.    This  suit  was  brought  in 


countj  court,  by  the  defendant  in  this  court,  on  a  policy  of  in- 
surance; the  yessel  insured  being,  by  some  of  the  disasters 
insured  against,  much  damaged.  The  policy  on  which  the  suit 
was  instituted,  bears  date  the  thirteenth  of  August,  1842,  and 
was  effected  on  the  brig,  T.  Street,  valued  in  the  policy  at  ten 
thousand  dollars.  On  her  voyage,  she  encountered  a  gale, 
which  did  her  yeiy  much  damage.  While  malring  her  way  to  a 
port  of  safeiy,  she  was  grounded  on  a  reef  about  twenty  miles 
from  Key  West,  at  which  place  she  arrived,  on  the  fourteenth  of 
August,  1842,  laden  with  about  one  thousand  two  hundred  bar- 
rels of  flour.  Surveyors,  appointed  for  the  purpose,  reported, 
that  the  condition  of  the  vessel  did  not  justify  her  being  re- 
paired, and  they  recommended  that  a  sale  of  her  should  inmie- 
diately  be  made;  or,  that  the  expense  of  keeping  her  afloat 
should  be  avoided,  by  allowing  her  to  sink,  until  a  sale  should 
be  made.  There  is  much  other  proof  with  respect  to  the  dam- 
age done  to  the  vessel,  the  hopelessness  of  her  condition,  and 
the  unavoidable  expense  of  any  delay  in  making  sale  of  her. 
Immediately  after  her  arrival  at  Key  West,  the  salvors  filed  their 
libel,  in  which  they  claimed  salvage  for  the  vessel  and  cargo. 
The  court  decreed  a  sale,  allowing  to  the  salvors  one  half  of  the 
amount  of  sales,  after  deducting  all  expenses.  A  few  days 
thereafter,  the  brig  was  sold  for  one  thousand  and  ten  dollars. 
On  the  twenty-foiurth  of  October,  the  plaintiff  in  the  court  be- 
low, addressed  a  letter  to  the  defendant,  giving  ''the  only 
information"  he  had,  relative  to  the  brig,  T.  Street,  and  claim- 
ing a  total  loss.  An  answer  to  that  letter,  bearing  date  the 
twenty -eighth  of  November,  "  disclaimed  all  interest  in  the  brig, 
T.  Street,  and  denied  their  liability  for  any  but  a  partial  loss  for 
the  said  vessel,  under  their  policy."  The  claim,  then,  of  the 
plaintiff  in  the  court  below,  was  for  a  total  loss;  while  his  ad- 
versary insisted,  that  a  recovery  could  only  be  had  for  a  partial 
loss.  The  verdict  was  for  the  plaintiff,  and  the  case  comes  hers 
upon  several  exceptions  taken  by  the  defendant  there. 

In  opposition  to  this  claim,  it  was  insisted,  in  the  first  place, 
that  there  is  no  proof  in  the  record  of  a  valid  abandonment  of 
this  vessel.  Of  this  opinion  was  the  court  below,  and  indeed, 
the  plaintiff  did  not  insist  upon  it,  or  seem  to  have  supposed, 
that  Uie  letter  written  by  him  to  the  underwriter,  would  have 
entitled  him  to  claim,  as  for  a  total  loss;  and  accordingly  he 
maintained,  that  in  a  case  like  this,  the  underwriter  is  under  no 
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obligation  to  abandon  at  all,  in  order  to  recover  for  a  total  loss. 
The  ground  on  which  the  daim  was  rested,  was,  that  a  sale  of 
the  veesel  was  necessary,  and  that  it  was  for  the  interest  of  all 
oonoemed,  that  the  vessel  should  be  sold;  and  nnder  such  neces- 
fatjy  she  was,  in  good  faith,  sold  at  the  time  mentioned  in  the  evi- 
dence. Of  all  ttyu9  the  jury  were  to  judge,  and  by  their  verdict 
have  established,  the  necessity  for  the  sale;  that  it  was  for  the 
interest  of  all  concerned;  and  nnder  sooh  necessity,  she  was  in 
good  fiiith  sold,  at  the  time  and  in  the  manner  stated.  All  of  this 
is  conclusively  established  by  the  verdict  of  the  jury,  unless,  in- 
deed, the  jury  was  misled  by  some  erroneous  instruction  which 
they  received  from  the  court,  or  in  consequence  of  a  refusal  by 
the  court  to  give  an  instruction  which  was  asked,  and  ought  to 
have  been  granted.  If  the  court  was  correct  in  the  opinions 
which  it  expressed,  and  especially  in  the  opinion,  that  there  was 
no  valid  abandonment,  it  seems  to  be  quite  unnecessary  to  in- 
quire, what  proof  would  have  been  necessary  in  order  to  make 
out  the  case,  if  the  plaintiff  below,  to  make  out  his  case,  had  been 
obliged  to  prove  a  valid  abandonment,  or  an  acceptance  of  the 
abandonment. 

It  is  insisted,  that  the  necessiiy  which  is  to  justify  the  sale  of 
the  ship  by  the  master,  must  be  one  which  leaves  him  no  oppor^ 
tunity  of  consulting  the  owner,  or  underwriter,  and  that  the 
master  can  only  act  for  them,  when  they  have  no  opportunity  of 
acting  for  themselves.  We  do  not  discover,  that  the  learned 
judge  who  instructed  the  jury,  thought  otherwise.  In  his  in- 
struction he  says:  "  If  there  be  an  urgent  necessiiy  for  it,  the 
master  as  agent,  both  of  the  insured  and  underwriter,  has  a 
right  to  sell  the  vessel;  and  such  sale  constitutes  a  total  loss, 
for  which  the  underwriters  are  resx>on8ible.  If  the  jury  should 
believe,  from  all  the  circumstances,  that  such  sale  was  made  un- 
der an  urgent  and  absoltrte  necessiiy,  there  was  no  obligation  on 
the  part  of  the  plaintiff  to  make  the  abandonment."  Again, 
using  the  language  of  Justice  Story,  The  Brig  Sarah  Ann,  2 
Sumn.  215,  when  answering  a  remark,  that  "  as  the  stranding 
was  on  a  home  shore,  at  no  great  distance  from  the  residence  of 
the  agents  of  the  owners,  the  master  was  not  authorized  to  sell, 
without  consulting  the  agent  of  the  owners,"  he  said:  "  I  agree 
at  once  to  the  position — if  there  be  no  urgent  necessiiy  for  a 
Bale.  But  if  such  urgent  necessity  does  exist,  as  renders  delay 
highly  perilous,  or  ruinous  to  the  interests  of  all  concerned,  the 
duiy  of  the  master  is  the  same,  whether  the  vessel  be  stranded 
on  the  home  shore*  or  on  a  foreign  shore;  whether  the  owner's 
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vesideuce  be  near,  or  at  a  distance."  And  after  this,  adopting 
also  the  language  of  another,  he  states:  "  The  necessity  which 
will  justify  the  master  of  a  ship  in  selling  her,  is  one  in  whidi 
he  has  no  opportuniiy  of  consulting  the  owners,  or  insorerB — 
which  leases  no  altematiye.  The  sale  should  be  indispensably 
requisite."  Surely  in  these  passages,  to  be  found  in  the  opinion 
of  the  court  below  (and  others  might  be  added  to  them,  if  mors 
were  requisite),  the  jury  received  from  the  judge,  all  the  instroo* 
tion  which,  as  yet,  our  courts  have  deemed  to  be  requisite. 

It  is  insisted,  however,  that  **  the  necessity  should  be"  de- 
fined "  to  the  jury,  and  that"  a  standard  be  "  furnished,  by  which 
the  question  of  adequate  necessiiy  is  to  be  tested;"  and  in  or* 
der  to  supply  this  ''standard,"  and  to  justify  the  exercise  of 
what  is  called  **  the  master's"  "  extreme  authority,"  it  is  said« 
that  the  language  to  be  used  by  the  judge,  must  be  like  this: 
"  The  necessify  must  be  urgent  and  stringent" — *'  a  necessity 
which  leaves  no  alternative,  and  puts  the  party  in  a  positive 
state  of  compulsion  to  act."  We  do  not  mean  to  say,  that  sadb 
language,  in  such  a  case,  is  inadmissible;  we  merely  deny  that  it 
is  necessary  to  introduce  those  phrases  into  a  judge's  instruc- 
tion. It  may  be  added,  that  these  phrases  insisted  upon,  do  not 
furnish  to  tiie  minds  of  the  jury,  any  better  **  standard,"  than 
the  language  used  by  the  court  below,  whereby  to  enable  them 
to  judge,  whether  "  an  adequate  necessiiy"  existed  for  a  sale. 

In  the  case  of  the  Patapsco  Inaurance  Company  v.  SauUhgate  H 
«{.,  5  Pet.  619,  the  supreme  court  of  the  United  States  affirmed 
the  judgment  of  the  court  below,  in  which,  among  others,  was 
this  instruction  given  to  the  jury:  "  If  they  should  be  of  opinion 
that  it  was  not  such  a  case  of  urgent  necessity  as  to  justify  the 
sale,  then  the  plaintiffs  are  not  entitled  to  recover  for  a  total 
loss."  In  the  same  opinion,  the  court  seemed  to  suppose,  that 
the  difficulty  in  such  cases  is  impost  upon  the  juiy,  rather 
than  the  court.  "The  difficulty,"  said  Judge  Thompson,  ''in 
all  these  cases,  consists,  principally,  in  the  application  of  a  rule, 
to  a  given  case,  than  in  determining  what  the  rule  is."  This 
court,  too,  in  the  case  of  Cohen  v.  Neptune  Inewrance  Company^ 
discovered  no  error  in  the  instruction,  in  effect,  that  if  it  was 
necessary,  in  the  opinion  of  the  jury,  for  the  interests  of  all 
concerned,  that  said  vessel  should  be  sold,  and  that  under  sudi 
necessity,  she  was  in  good  faith  sold,  then  the  plaintiff  is  en- 
titled to  recover  on  the  policy,  though  no  valid  abandonment 
was  made.  We  conclude  then,  that  the  court  below  did  not 
ecr  in  granting  the  instruction  asked  by  the  plaintiff  there;  that 
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there  was  eridenoe,  from  which  ihe  jury  might  infer  a  neoeesity 
io  sell;  and  that  the  instruction  giTen  to  the  jtuy  was  quite  suf- 
fioient  to  enable  them  to  apply  the  rule  of  law  to  Ihe  droum- 
stanoes  of  the  case. 

We  thus  dispose  of  the  important  questions  raised  in  the  court 
below.  There  were,  it  is  tme,  some  other  exceptions;  bat  in 
these  we  find  nothing  which  will  warrant  a  reyersal  of  the  judg- 
ment. In  this  case,  it  was  preferred  to  submit  at  once  a  yariety 
ot  prayers,  and  that  the  court  should,  in  one  change,  embody 
BO  much  of  them  as  the  judge  thought  to  be  correct.  It  is  no 
wonder,  that  among  them  are  to  be  found  prayers  which  would 
demand  our  attention,  if  others  had  been  disposed  of  otherwise 
than  they  were.  We  discover  nothing  that  was  said,  or  omitted 
to  be  said  by  the  judge,  whereby  the  defendant  in  the  court  be- 
low was  aggrieved;  though  something  to  be  found  in  those 
prayers  might  have  been  proper,  if  there  had  been  a  valid  aban- 
donment;  and  upon  this  ground  alone,  the  plaintiff  in  the  court 
below  had  claimed  as  for  a  total  loss. 

Some  ot  the  instructions  which  were  asked  for,  and  refusedi 
might  have  been  granted;  but  it  is  believed,  that  the  instruction 
given  covers  the  whole  grotmd,  and  therefore,  for  the  rejection 
of  them,  the  judgment  ought  not  to  be  reversed.  For  this 
there  are  precedents,  one  of  which  may  be  found  in  8(obe$  v. 
SdUonstaU,  13  Pet.  191. 

Judgment  affirmed. 

Ihsubxd  Vissbl,  wmnr  mat  bb  Sold  vt  Mastkb:  See  OakkoeU  v.  ITmI* 
emM.  dsF.  In§.  Oo.^  86  Am.  Deo.  667,  note  671;  Bobertmn  ▼.  We&iem  M.  S 
J!  /«M.  Co.,  Id.  673»  note  677;  RMnmm  ▼.  Owrgu  In$.  Ob.,  80  Id.  289; 
Peiree  ▼.  Oceam  In§,  Co.,  29  Id.  667,  and  note  676,  where  other  oMee  aie 
tited. 

Total  Loss,  Whax  Covbtitutis!  See  note  to  Bobimaon  v.  Otorgea  /am. 
Ch,t  36  Am.  Deo.  243,  where  other  oMee  are  ooUeoted. 

Thb  trjscifaL  0A8B  IB  oiTKD  to  the  poInt  stated  in  the  leoond  anbdivia* 
Ion  of  the  ayllabna,  hi  the  following  oaaea:  Keener  v.  Harrod^  2  Md.  74;  Nem 
Tark  L.  Ins,  Co.  v.  FUuh^  3  Id.  856;  Ptt^grewy,  Sfarmmi,  11  Id. 451;  Mofor 
etc  qfBaUMmoTt  v.  PeimiingUm,  15  Id.  17;  BdUmwrt  <6  0.  J^.  R.  Co.  v.  WoHk- 
kigkm,  21  Id.  281;  Staiylor  Y.WQUam,  24  Id.  201;  Dovia  v.  FutUm,  27  Id. 
646;  PhOadelphia^W.  ^ B.  B.  B.  Co.  t.  harper,  29 Id.  888;  SmUkT.Wood, 
81Id.299|  KenkMrY.Kenkner,WU.ZU. 


OASES 


SUPREME  JUDICIAL  COURT 

Of 

MASaAOHnSETTEL 


Inoallb  V.  Bills  bf  al. 

[9  IfBEOAUr,  1.] 
OAMETinMi  OF   PASaSirOKBa  VOB    Hl&B  ABB    LlABLB  IO&  SVOB    LrjUBOB  M 

happen  to  the  latter  by  xeason  of  defeoti  in  the  meana  of  oo&Teyanoek 
and  frhich  might  have  been  disooyered  by  the  most  careful  and  thoron^ 
examination,  bat  they  are  not  liable  where  the  accident  ariaee  firom  a 
hidden  and  internal  defect  which  such  an  examination  woold  not  disclose. 

PlOFBUTOB  OT  COAOH  IS    NOT    LlABLB  FOB  IkJITBT  TO  PaSSENOBB^   whlch 

resulted  from  the  breaking  of  an  axle-tree  in  which  there  was  a  slighl 
flaw  that  oonld  not  be  disoovered  by  the  most  carefol  examination  eztei^ 
nally. 
Wkxbx  Passbkokb,  in  Exxboisb  07  BsASONABLB  Pbboautiok,  Leaps  tboh 
CSoAOH  to  escape  peril  from  an  accident  for  which  the  proprietors  thereof 
are  liable,  they  are  responsible  to  him  for  the  injury  he  sustains,  although 
he  might  have  retained  Ids  seat  with  safety. 

AssDicpsiT  on  an  implied  promise  by  the  defendants,  as  oom^ 
mon  carriers  of  passengers,  to  convey  the  plaintiff  safely  from 
Boston  to  Cambridge.  At  the  trial  it  appeared  in  evidence  that 
the  plaintiff  was  riding  on  the  top  of  defendants'  coach,  which 
was  proceeding  at  a  moderate  rate,  when,  without  coming  in  con- 
tact with  any  obstruction,  the  hind  axle-tree  broke,  one  of  the 
hind  wheels  came  off,  and  the  coach  settled  down  on  one  side, 
without  upsetting.  The  plaintiff,  thereupon,  becoming  alarmed, 
jmnped  from  the  top  of  the  coach  to  the  pavement,  and  sus- 
tained the  injuries  complained  of.  The  defendants  introduoed 
evidence  tending  to  prove  that  they  had  taken  all  possible  care 
that  the  coach  should  be  of  the  best  materials  and  workmanship, 
and  that  they  had  always  exercised  the  utmost  vigilance  and  care 
to  keep  it  in  a  safe  and  roadworthy  condition.    But  it  appeared 
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from  ihe  evidence  that  there  ^was  a  slight  flaw  in  the  iron  of  the 
axle-tree/ which  was,  howeTer,  entirely  surrounded  by  sound  iron 
a  quarter  of  an  inch  thick.  And  this  flaw  could  not  have  been 
discoyered  by  any  examination  externally.  The  defendants  asked 
the  court  to  instruct  the  jury,  that  if  the  defendants  used  all 
possible  care  in  providing  a  good  coach,  in  keeping  it  in  repair, 
and  in  duly  examining  into  its  condition,  and  the  accident  hap- 
pened without  any  fault  or  negligence  on  their  part,  but  by  rea- 
son of  a  defect  which  they  could  not  discover,  then  the  verdict 
should  be  for  them,  and  that  the  plaintiff  could  not  recover  im- 
less  there  was  some  degree  of  fault  or  negligence  on  the  part  of 
the  defendants.  The  judge  declined  to  give  this  instruction, 
but  charged  the  jury  to  the  effect  stated  in  the  opinion.  He 
further  instructed  them  that  if  they  found  that  in  consequence 
of  the  defendants'  failure  to  fulfill  their  obligations,  the  plaintiff 
as  a  prudent  precaution  was  induced  to  leap  from  the  coach,  the 
owners  were  liable  for  any  injury  he  sustained  thereby,  although 
it  might  now  appear  that  he  might  have  safely  retained  his  seat. 

Pancms  and  Qreenleqf^  for  the  defendants. 

L.  WUliams  and  Nutter,  for  the  plaintiff. 

By  Court,  Hubbabd,  J.  The  question  presented  in  this  case 
is  one  of  much  importance  to  a  community  like  ours,  so  many 
of  whose  citizens  are  engaged  in  business  which  requires  their 
transportation  from  place  to  place  in  vehicles  furnished  by 
others;  and  though  speed  seems  to  be  the  most  desirable  element 
in  modem  travel,  yet  the  law  points  more  speci^cally  to  the 
security  of  the  traveler. 

Under  the  charge  of  the  learned  judge  who  tried  this  case,  we 
are  called  upon  to  decide  whether  the  proprietors  of  stage-coaches 
are  answerable  for  all  injmies  to  passengers  arising  from  acci- 
dents happening  to  their  coaches,  although  proceeding  from 
causes  which  the  greatest  care  in  the  examination  and  inspection 
of  the  coach  could  not  guard  against,  or  prevent;  or,  in  other 
words,  whether  a  coach  must  be  alike  free  from  secret  defects, 
which  the  owner  can  not  detect,  after  the  most  critical  examina- 
tion, as  from  those  which  might,  on  such  an  examination,  be  dis^ 
oovered.  The  learned  judge  ruled,  that  the  defendants,  as  pro- 
prietors of  a  coach,  were  bound  by  law,  and  by  an  implied  prom- 
ise on  their  part,  to  provide  a  coach,  not  only  apparently  but 
really  roadworthy,  and  that  they  were  liable  for  any  injury  thai 
might  arise  to  a  passenger  from  a  defect  in  the  original  con- 
atmction  of  the  coach,  although  the  imperfection  was  not  visi- 
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ble,  and  ooald  not  be  diaoovered  upon  inspection  and  exami 
nation. 

The  law  veBpeoting  oommon  oaniera  has  ever  been  zigidly  en- 
forced, and  piobaUy  there  has  been  as  little  relaxation  of  the 
doctrine,  as  maintained  by  the  ancient  authorities,  respecting  this 
species  of  contract,  as  in  any  one  branch  of  the  common  law. 
This  arises  from  the  great  confidence  necessarily  reposed  in  per- 
sons engaged  in  this  employment.  Goods  are  intrusted  to  their 
sole  charge  and  oversight,  and  for  which  they  receive  a  suitable 
compensation;  and  they  have  been,  and  still  are,  held  responsi- 
ble for  the  safe  delivery  of  the  goods,  with  but  two  exceptions, 
viz.,  the  act  of  Ood,  and  the  king's  enemies;  so  that  the  owners 
of  goods  may  be  protected  against  collusive  robberies,  against 
thefts  and  embezzlements,  and  negligent  transportation.  But 
in  regard  to  the  carriage  of  passengers,  the  same  principles  of 
law  have  not  been  applied;  and  for  the  obvious  reason,  that  a 
great  distinction  exists  between  persons  and  goods,  the  passen- 
gers being  capable  of  taking  care  of  themselves,  and  of  exer- 
cising that  vigilance  and  foresight,  in  the  maintenance  of  their 
rights,  which  the  owners  of  goods  can  not  do,  who  have  intrusted 
them  to  others. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  pro- 
prietor of  a  stage-coach  is  held  responsible  for  the  safe  carriage 
of  passengers,  so  far  that  he  is  a  warrantor  that  his  coach  is  road- 
worthy,  that  is,  is  absolutely  sufficient  for  the  performance  of 
the  journey  undertaken;  and  that  if  an  accident  happens,  the 
proof  of  the  greatest  care,  caution,  and  diligence,  in  the  seleo- 
tion  of  the  coach,  and  in  the  preservation  of  it  during  its  use, 
will  not  be  a  defense  to  the  owner;  and  it  is  insisted  that  this 
position  is  supported  by  various  authorities.  The  cases,  among 
many  others  cited,  which  are  more  especially  relied  upon,  are 
those  of  Israel  v.  Clark,  4  Esp.  259;  Crofts  v.  Waterhouse,  8  Bing. 
819;  Bremner  v.  WUUama,  1  Car.  &  P.  414;  and  Sharp  v.  Orey, 
9  Bing.  457.  If  these  cases  do  uphold  the  doctrine  for  which 
they  are  cited,  they  are  certainly  so  much  in  conflict  with  other 
decided  cases,  that  they  can  not  be  viewed  in  the  light  of  estab- 
lished authorities.  But  we  think,  upon  an  examination  of  them, 
and  comparing  them  with  other  cases,  they  will  not  be  found  so 
dearly  to  sustain  the  position  of  the  plaintiff,  as  has  been  argued. 
It  must  be  borne  in  mind,  that  the  carrying  of  passengers  for 
hire,  in  coaches,  is  comparatively  a  modem  practice;  and  that 
though  suits  occur  against  owners  of  coaches,  for  the  loss  of 
goods,  as  early  as  the  time  of  Lord  Holt,  yet  the  first  case  of  a 
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Boit  to  recover  damages  by  a  passenger,  which  I  haye  notioed,  is 
that  of  White  y.  Baidton,  Peak.  Gas.  113,  which  was  tried  before 
Ix>rd  Eenyon  in  1791,  and  published  in  1796.  That  was  an 
action  against  the  proprietors  of  the  Chester  mail  coach  for  the 
n^ligence  of  the  driver,  by  reason  of  which  the  coach  was  over- 
tomed,  and  the  plaintiff's  arm  broken,  and  in  which  he  recov- 
ered damages  for  the  injury;  and  Lord  Eenyon,  in  delivering 
his  opinion,  said,  "when  these  [mail]  coaches  carried  passengers, 
the  proprietors  of  them  were  bound  to  cany  them  safely  and 
properly."  The  correctness  of  the  opinion  can  not  be  doubted, 
in  its  application  to  a  case  of  negligence.  The  meaning  of  the 
word  "  safely,"  as  used  in  declarations  for  this  species  of  injury, 
is  given  hereafter. 

The  next  case  which  occurred  was  that  of  Aston  v.  Heaven,  2 
Esp.  533,  in  1797,  which  was  against  the  defendants,  as  pro- 
prietors of  the  Salisbury  stage-coach,  for  negligence  in  the 
driving  of  their  coach,  in  consequence  of  which  it  was  overset 
and  the  plaintiff  injured.  This  action  was  tried  before  Eyre, 
0.  J.  It  was  contended  by  the  counsel  for  the  plaintiff,  that 
ooach-owners  were  liable  in  all  cases,  except  where  the  injury 
happens  from  the  act  of  Ood  or  of  the  king's  enemies;  but  the 
learned  judge  held  that  cases  of  loss  of  goods  by  carriers  wer« 
totally  unlike  the  case  before  him.  In  those  cases,  the  parties 
are  protected  by  the  custom;  but  as  against  carriers  of  persons^ 
the  action  stands  alone  on  the  ground  of  negligence. 

The  next  case  was  that  of  Israel  v.  Clark,  4  Esp.  259,  in 
1803,  where  the  plaintiff  sought  to  recover  damages  for  an  in« 
jury  arising  from  the  overturoing  of  the  defendant's  coach,  in 
oonaequence  of  the  axle-tree  having  broken;  and  one  count 
alleged  the  injury  to  have  arisen  from  the  overloading  of  the 
ooach.  It  was  contended  that  if  the  owners  carried  more  pas- 
sengers than  they  were  allowed  by  act  of  parliament,  that  should 
be  deemed  such  an  overloading.  To  this  Lord  Ellenborough, 
who  tried  the  cause,  assented,  and  said:  "  If  they  carried  more 
than  the  statute  allowed,  they  were  liable  to  its  penalties;  but 
they  might  not  be  entitled  to  cany  so  many;  it  depended  on  the 
strength  of  the  carriage.  They  were  bound  by  law  to  provide 
■uffioient  cazriages  for  the  safe  conveyance  of  the  public  who 
had  oooasioii  to  travel  by  them.  At  all  events,  he  would  expect 
a  dear  landworthiness  in  the  carriage  itself  to  be  established.'' 
This  is  one  <rf  the  cases  upon  which  the  present  plaintiff  spe- 
dally  vaUes.  It  was  a  nisi  prius  case,  and  it  does  not  appear 
opcm  which  ooont  the  jury  found  their  verdict.    But  the  point 
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pending  in  the  present  case  was  neither  disonssed  nor  started, 
▼iz.,  whether  the  accident  arose  from  the  negligence  of  the 
owner  in  not  providing  a  coach  of  sufficient  strength,  or  from 
a  secret  defect  not  discoverable  upon  the  most  careful  examina- 
tion. No  opinion  was  expressed  whether  the  action  rests  upon 
negligence  or  upon  an  implied  warranty.  But  it  was  stated 
that  the  defendants  were  bound  by  law  to  provide  sufficient  car- 
riages for  the  passage,  and,  at  all  events,  that  there  should  be  a 
dear  landworthiness  in  the  carriage  itself. 

The  general  position  is  not  denied  with  regard  to  the  duty  of 
an  owner  to  provide  safe  carriages.  The  duty,  however,  does 
not  in  itself  import  a  warranty.  The  judge  himself  may  have 
used  stronger  expressions,  in  the  terms  ''  landworthiness  in  the 
caniage,"  than  he  intended  by  the  thought  of  seaworthiness  in 
a  ship,  and  the  duty  of  ship-owners  in  that  respect.  If  the  sub- 
ject had  been  discussed,  and  the  distinctions  now  presented  had 
been  raised,  and  then  the  opinion  had  foUowed,  as  expressed  in 
the  report,  it  would  be  entitled  to  much  more  consideration  than 
the  mere  strength  of  the  words  now  impart  to  it. 

The  next  case  was  that  of  OhrisHe  v.  Origgs,  2  Camp.  79,  in 
1809.  There  the  axle-tree  of  the  coach  snapped  asunder  at  a 
place  where  there  was  a  slight  descent  from  the  kennel  crossing 
the  road,  and  the  plaintiff  was  thrown  from  the  top  of  the 
coach.  Sir  James  Mansfield,  in  instructing  the  jury,  said:  **Ab 
the  driver  had  been  cleared  of  negligence,  the  question  for  the 
jury  was  as  to  the  sufficiency  of  the  coaeh.  If  the  axle-tree  was 
sound,  as  far  as  human  eye  could  discover,  the  defendant  was 
not  liable.  There  was  a  difference  between  a  contract  to  cany 
goods  and  a  contract  to  cany  passengers.  For  the  goods,  the 
carrier  was  answerable  at  all  events,  but  he  did  not  warrant  the 
safety  of  the  passengers.  His  undertaking  as  to  them  went  no 
further  than  this,  that,  as  far  as  human  care  and  foresight  could 
go,  he  would  provide  for  their  safe  conveyance.  Therefore,  if 
the  breaking  down  of  the  coach  was  purely  accidental,  the 
plaintiff  had  no  remedy  for  the  misfortune  he  had  encountered." 

The  case  of  Bremner  v.  WiUiamSf  1  Oar.  &  P.  414,  in  1824,  is 
relied  on  by  the  plaintiff.  There,  Best,  0.  J.,  said  he  consid- 
ered that  ''  every  coach  proprietor  warrants  to  Uie  public  thai 
his  stage-coach  is  equal  to  the  journey  it  undertakes,  and  that  it 
is  his  duty  to  examine  it  previous  to  tiie  commencement  of  evecy 
journey.''  And  so,  in  Grafts  v.  Waterhouae,  8  Bing.  821,  in  1821, 
Beet,  0.  J.,  said:  "  The  coachman  must  have  competent  ddU,  and 
use  that  skill  with  diligence;  he  must  be  wdl  acquainted  wifli 


Uarch,  1845.]  Ingalls  u  BiLLa  851 

the  road  he  onderiakes  to  drive;  he  must  be  provided  mth 
steady  horses,  a  ooaoh  and  harness  of  snffident  strength,  and 
properly  made;  and  also  "with  lights  by  night.  If  there  be  the 
least  failure  in  any  one  of  these  things,  the  duty  of  the  coaoh 
proprietors  is  not  fulfilled,  and  they  are  answerable  for  any  in- 
jury or  damage  that  happens."  But  though  this  language  is 
strong,  and  would  apparently  import  a  warranty,  on  the  part  of 
the  stage  proprietor,  as  to  the  sufficiency  of  his  coaoh,  yet  Park, 
J.,  in  the  same  case  said,  **  a  carrier  of  passengers  is  only  liable 
for  negligence."  This  shows  that  the  court  did  not  mean  to  lay 
down  the  law,  that  a  stage  proprietor  ib  in  &ct  a  warrantor  of 
the  sufficiency  of  his  coach  and  its  equipments,  but  that  he  is 
bound  to  use  the  utmost  diligence  and  care  in  making  suitable 
provision  for  those  whom  he  caxries;  and  we  think  such  a  con- 
struction is  warranted  by  the  language  of  the  same  learned 
judge  (Best)  in  the  case  of  Harris  v.  Gastar^  1  Oar.  &  P.  636,  in 
1825,  where  the  averment  in  the  declaration  was,  that  the  de- 
fendant undertook  to  cany  the  plaintiff  safely.  The  judge 
held  that  it  did  not  mean  that  the  coach  proprietor  undeortook 
to  convey  safely  absolutely,  but  that  it  was  to  be  construed  like 
all  other  instruments,  taking  the  whole  together,  and  meant 
that  the  defendants  were  to  use  due  care. 

But  the  case  mainly  relied  upon  by  the  plaintiff  is  that  of 
Sharp  V.  Chrey^  9  Bing.  457,  where  the  axle-tree  of  a  coach  was 
broken  and  the  plaintiff  injured.  There  the  axle  was  an  iron 
bar  inclosed  in  a  frame  of  wood  of  four  pieces,  secured  by 
clamps  of  iron.  The  coach  was  examined,  and  no  defect  was 
obvious  to  the  sight.  But  after  the  accident,  a  defect  was  found 
in  a  portion  of  the  iron  bar,  which  could  not  be  discovered 
without  taking  off  the  wood  work;  and  it  was  proved  that  it 
was  not  usual  to  examine  the  iron  under  the  wood  work,  as  it 
would  rather  tend  to  insecurity  than  safety.  It  does  not  ap- 
pear by  the  statement,  that  the  defect  could  not  have  been  seen, 
on  taking  off  the  wood  work;  but  it  would  rather  seem  that  it 
might  have  been  discovered.  However  that  may  be,  the  lan- 
guage of  different  judges,  in  giving  their  opinions,  is  relied 
upon  as  maintaining  the  doctrines  contended  for  by  the  plaint- 
iff!. Ghuielee,  J.,  held  that  *'  the  burden  lay  on  the  defendant 
to  show  there  had  been  no  defect  in  the  construction  of  the 
coach."  Bosanquet,  J.,  said:  "The  chief  justice"  (who  tried 
the  case) ''  held  that  the  defendant  was  bound  to  provide  a  safe 
vehicle^  and  the  accident  happened  from  a  defect  in  the  axle- 
tne.    If  80»  when  the  coach  started  it  was  not  roadworthy,  and 
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ihe  defendsnt  is  liaUe  for  the  consequenoe,  upon  the  Bama 
principle  as  a  ship-owner  who  famishes  a  yessel  whidb  is  not 
seaworthy."  And  Alderson,  J.,  said  he  was  of  the  same  opin* 
ion,  and  that  '*  a  coach  proprietor  is  liable  for  all  defects  in  his 
yehicle,  which  can  be  seen  at  the  time  of  constmction,  as  well 
as  for  such  as  may  exist  afterwards,  and  be  discovered  on  inves- 
tigation.  The  injmy  in  the  present  case  appears  to  have  been 
occasioned  by  an  original  defect  of  construction;  and  if  the  de- 
fendant were  not  responsible,  a  coach  proprietor  might  buy  ill- 
constructed  or  unsafe  Tehides,  and  his  passengers  be  without 
remedy." 

This  case  goes  far  to  Bupx>ort  the  plaintiff  in  the  doctrine  con- 
tended for  by  his  counsel,  as  it  would  seem  to  place  the  case 
upon  the  ground  that  i3ie  coach  proprietor  must,  at  all  eventSi 
provide  a  coach  absolutely  and  at  all  times  sufficient  for  the  jour- 
ney, and  that  he  is  a  warrantor  to  the  passenger  to  provide  such 
a  coach.  But  we  incline  to  believe  the  learned  judges  gave  too 
much  weight  to  the  comparison  of  Bosanquet,  J.,  viz.»  that  a 
coach  must  be  roadworthy  on  the  same  principle  that  a  ship 
must  be  seaworthy.  We  think  the  comparison  is  not  correct, 
and  that  the  analogy  applies  only  where  goods  are  carried,  and 
not  where  passengers  are  transported.  And  no  case  has  been 
cited,  where  a  passenger  has  sued  a  ship-owner  for  an  injury  aris- 
ing to  him  personally  in  not  conducting  him  in  a  seaworthy  ship. 
If  more  was  intended  by  the  learned  court,  than  that  a  coach 
proprietor  is  bound  to  use  the  greatest  care  and  diligence  in  pro* 
viding  suitable  and  sufficient  coaches,  and  keeping  them  in  a 
safe  and  suitable  condition  for  use,  we  can  not  agree  with  them 
in  opinion.  To  give  their  language  the  meaning  contended  for 
in  the  argument  of  the  case  at  bar  is,  in  fact,  to  place  coach  pro- 
prietors in  the  same  predicament  with  common  carriers,  and  to 
make  them  responsible,  in  all  events,  for  the  safe  conduct  of  pas- 
sengers, so  &r  as  the  vehicle  is  concerned.  But  that  the  case  of 
Sharp  V.  Orey  iB  susceptible  of  being  placed  on  the  ground  which 
we  think  tenable,  namely,  that  negligence  and  not  warranty  lies 
at  the  foundation  of  actions  of  this  description,  may  be  inferred 
from  the  language  of  Mr.  Justice  Park,  who,  in  giving  his  opin- 
ion, says:  **  This  was  entirely  a  question  of  fact.  It  is  clear 
that  there  was  a  defect  in  the  axle-tree;  and  it  was  for  the  jury  to 
say  whether  the  accident  was  occasioned  by  what,  in  law,  ib  called 
negligence  in  the  defendant,  or  not"  And  Tindal,  0.  J.,  who 
tried  the  cause  before  the  jury,  left  it  for  them  to  consider  whether 
tfaere  had  been  that  vigilance  which  was  required  by  the  defend- 
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ant's  engagement  to  cany  the  plaintiff  safely;  thus  apparently 
putting  the  case  on  the  ground  of  negligence  and  not  of  war- 
ranty. See  also  BreQierton  y.  Wood,  3  Brod.  &  B.  54;  S.  C,  6 
Moore,  141;  Anaea  y.  Waterhouse,  6  Mau.  &  Sel.  885;  S.  C,  2 
Chit.  1. 

The  same  question  has  arisen  in  this  country,  and  the  decis- 
ions exhibit  a  uniformity  of  opinion  that  coach  proprietors  are 
not  liable  as  common  carriers,  but  are  made  responsible  by  rea- 
son of  negligence.    In  the  case  of  Camden  and  Ainboy  Railroad 
Co.  Y.  Burke,  13  Wend.  626  [28  Am.  Dec.  488],  the  court  say 
that  the  proprietors  of  public  conYeyances  are  liable  at  all  cYents 
for  the  baggage  of  passengers;  but  as  to  injuries  to  their  persons, 
they  are  only  liable  for  the  want  of  such  care  and  diligence  as  is 
characteristic  of  cautious  persons.     And  in  considering  the  sub- 
ject again  in  the  case  of  HollitUer  y.  Nowlen,  19  Id.  236  [32  Am. 
Dec.  455],  they  say,  that ''stage-coach  proprietors,  and  other 
carriers  by  land  and  water,  incur  a  Yery  different  responsibility 
in  relation  to  the  passenger  and  his  baggage.     For  an  injury  to 
the  passenger,  they  are  answerable  only  where  there  has  been  a 
want  of  proper  care,  diligence,  or  skill;  but  in  relation  to  bag- 
gage, they  are  regarded  as  insurers,  and  must  answer  for  any 
loss  not  occasioned  by  incYitable  accident  or  the  public  en- 
emies."   In  a  case  which  occurred  in  respect  to  the  transporta- 
tion of  slaYes,  Boyce  y.  Anderson,  2  Pet.  155,  Chief  Justice  Mar- 
shall, in  giYing  the  opinion  of  the  court,  says:  ''  The  law  appli- 
cable to  common  carriers  is  one  of  great  rigor.     Though  to  the 
extent  to  which  it  has  been  carried,  and  in  cases  to  which  it  has 
been  applied,  we  admit  its  necessity  and  policy,  we  do  not  think 
it  ought  to  be  carried  further,  or  applied  to  new  cases.     We 
think  it  has  not  been  applied  to  liYing  men,  and  that  it  ought 
not  to  be  applied  to  them."     So  in  the  case  of  Stokes  y.  Salton- 
lUcUl,  13  Id.  181,  the  question  arose  and  was  thoroughly  dis- 
cussed; and  the  same  opinions  are  maintained  as  in  the  cases 
aboYe  cited  from  Wendell.     And  the  whole  subject  is  examined 
by  Judge  Story,  in  his  treatise  on  bailments,  sees.  592-600,  with 
his  usual  learning;  and  his  result  is  the  same. 

If  there  is  a  discrepancy  between  the  English  authorities 
which  haYe  been  cited,  we  think  the  opinions  expressed  by  Chief 
Justice  Eyre  and  Chief  Justice  Mansfield  are  most  consonant 
with  sound  reason,  as  applicable  to  a  branch  of  the  law  compar- 
aUYely  new,  and,  though  giYcn  at  nisi  prius,  are  fully  sustained 
by  the  discussions  which  the  same  subject  has  undergone  in  the 
courts  of  our  own  country.     We  haYe  said,  as  being  moit  con- 
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Bonant  with  Bound  reason,  or  good  common  sense,  as  applied  to 
BO  practical  a  subject;  because,  if  such  a  warranty  were  imposed 
by  force  of  law  upon  the  proprietors  of  coaches  and  other 
Tehicles  for  the  convejance  of  passengers,  they  would  in  fact 
become  the  warrantors  of  the  work  of  others,  oyer  whom  they 
have  no  actual  control,  and — ^from  the  number  of  artisans  em- 
ployed in  the  construction  of  the  materials  of  a  single  coach — 
whom  they  coiild  not  follow.  Unless,  therefore,  by  the  applica- 
tion of  a  similar  rule,  every  workman  shall  be  held  as  the  war- 
rantor, in  all  eyents,  of  the  strength,  sufficiency,  and  adaptation 
of  his  own  manufactures  to  the  uses  designed — ^which,  in  a  com- 
munity like  ours,  coiild  not  be  practically  enforced — the  war- 
ranty would  really  rest  on  the  persons  purchasing  the  article 
for  use,  and  not  upon  the  makers. 

If  it  should  be  said,  that  the  same  observations  might  be  ap- 
plied to  ship-owners,  the  answer  might  be  given,  that  they  have 
never  been  held  as  the  warrantors  of  the  safety  of  the  passen- 
gers whom  they  conveyed;  and  as  to  the  transportation  of  goods, 
owners  of  general  ships  have  always  been  held  as  common  car- 
riers, for  the  same  reasons  that  carriers  on  land  are  bound  for 
the  safe  delivery  of  goods  intrusted  to  them.  But  as  it  respects 
the  seaworthiness  of  a  ship,  the  technical  rules  of  law  respecting 
it  have  been  so  repeatedly  examined,  and  the  facts  upon  which 
they  rest  so  often  investigated,  that  the  questions  which  arise  are 
those  of  fact  and  not  of  law,  and  in  a  vast  proportion  of  in- 
stances depend  upon  the  degree  of  diligence  and  care  which  are 
used  in  the  preservation  of  vessels,  and  practically  resolve  them- 
selves into  questions  of  negligence;  so  that  the  evils  are  very  few 
that  arise  from  the  maintenance  of  the  doctrine  that  a  ship  must 
be  seaworthy  in  order  to  be  the  subject  of  insurance. 

The  result  to  which  we  have  arrived,  from  the  examination  of 
the  case  before  us,  is  this:  That  carriers  of  passengers  for  hire 
are  bound  to  use  the  utmost  care  and  diligence  in  the  providing 
of  safe,  sufficient,  and  suitable  coaches,  harnesses,  horses,  and 
coachmen,  in  order  to  prevent  those  injuries  which  human  care 
and  foresight  can  guard  against;  and  that  if  an  accident  hap- 
pens from  a  defect  in  the  coach,  which  might  have  been  discov- 
ered and  remedied  upon  the  most  careful  and  thorough  examin- 
ation of  the  coach,  such  accident  must  be  ascribed  to  negligence, 
for  which  the  owner  is  liable  in  case  of  injury  to  a  passenger, 
happening  by  reason  of  such  accident.  On  the  other  hand, 
where  the  accident  arises  from  a  hidden  and  internal  defect, 
whibh  a  careful  and  thorough  examination  would  not  disclose^ 
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and  which  cotild  not  be  goarded  against  by  the  exercise  of  a 
aomid  judgment  and  the  most  vigilant  oyendght,  then  the  pro- 
prietor is  not  liable  for  the  injury,  bnt  the  misfortune  must  be 
borne  by  the  sufferer,  as  one  of  that  class  of  injuries  for  which 
the  law  can  afford  no  redress  in  the  form  of  a  pecuniary  recom- 
pense. And  we  are  of  opinion  that  the  instructions,  which  the 
defendants'  counsel  requested  might  be  given  to  the  jury  in  the 
present  case,  were  correct  in  point  of  law,  and  that  the  learned 
judge  erred  in  extending  the  liability  of  the  defendants  further 
than  was  proposed  in  the  instructionB  requested. 

The  point  arising  on  the  residue  of  the  instructions  was  not 
pressed  in  the  argument;  and  we  see  no  reason  to  doubt  its 
correctness,  provided  the  peril  to  which  the  plaintiff  was  ex- 
posed arose  from  a  defect  or  accident  for  which  the  defendants 
were  otherwise  liable:  Jones  v.  Boyoe,  1  Stark.  493. 

New  trial  granted. 

AcnOKS  AOAINST  GaBRXXBS  fob  InJUBUS   StTSTAINED  BT  PAaSBNOBRB.— 

Altiiough  a  few  old  English  cases  seem  to  have  oountenanced  the  doctrine 
that  common  carriers  of  passengers  are  liable  as  insurers  of  the  safety  of  the 
paoaengers  whom  they  undertake  to  carry,  it  has  been  long  since  settled, 
both  in  England  and  in  the  United  States,  that  they  are  only  liable  for  neg- 
ligence. The  doctrine  of  the  principal  case  on  this  point  is  now  firmly  estab- 
Uiidied:  2  Bedfield  on  Railways,  216  et  aeq.,  6th  ed.;  Ang.  on  Carriers,  sec. 
070;  Ford  ▼.  Lmidon  A  8.  W,  R,  W.  Co,,  2  Post.  &  Fin.  730;  Pym  v.  Qrtai 
Norihem  R,  W.  Co.,  Id.  619;  ReadMad  v.  Midland  R.  W.  Co,,  L.  R.,  2  Q.  R 
412;  S.  C,  L.  R.,  4  Q.  B.  379;  S.  C,  Thompson  on  Carriers  of  Passengers, 
124;  Pemmtfflvainia  R,  R.  Co,  v.  Roy,  102  U.  S.  451;  Railroad  Co,  y.  PoUard, 
22  Wall.  341;  Stokes  v.  SalUmstaU,  13  Pet.  181;  Philadelphia  A  R,  R,  R,  Co, 
▼.  Boyer,  97  P^  St.  91;  ifeJer  v.  Pennsylvania  R.  R.  Co.,  64  Id.  225;  S.  C,  3 
Am.  Bep.  681;  CarroU  r.  Statm  Island  R,  R.  Co,,  68  1^.  Y.  126;  S.  C,  17 
Am.  Rep.  221;  McPadden  v.  New  York  C.  R,  R,  Co.,  44  N.  Y.  478;  S.  C,  4 
Am.  R^.  705;  Frink  v.  Potter,  17  Dl.  406;  JeffersonviUe  R,  R,  Co,  v.  Hen- 
drieks,  26  Ind.  228;  Foard^ld  v.  Ccdifomia  Stage  Co.,  13  Cal.  599;  Sawyer  r, 
Hannibal  A  8,  J,  R.  R.  Co,,  37  Mo.  240;  MeOlary  v.  Sioux  City  A  P,  R,  R. 
Co.,  3  Neb.  44;  S.  C,  19  Am.  Rep.  631. 

Deobxb  of  Cabs  Deicandbd  of  Cabbibbs  of  Passbnoebs. — Carriers  ol 
passengers  for  hire  are  bound  to  observe  the  utmost  care  and  caution,  and 
they  are  responsible  to  their  passengers  for  such  injuries,  received  by  them 
in  the  course  of  their  transportation,  as  might  have  been  avoided  or  guarded 
against  by  the  exercise  of  extraordinary  vigilance,  aided  by  the  highest  skill: 
Story  on  Baihn.,  sec.  601;  2  Redf.  on  R'ys,  5th  ed.,  216;  Pennsylvania  Rail- 
road  Co.  v.  Roy,  102  U.  S.  461;  Jamison  v.  San  Josi  A  S.  C.  R,  R.  Co.,  55 
Cal.  593;  FairchUd  v.  Ccdifomia  Stage  Co.,  13  Id.  599;  Ltiwrn  v.  Chanslor, 
68  Ma  340;  S.  C,  30  Am.  Rep.  799;  Taylor  v.  Grand  Trunk  R,  W,  Co:,  48 
K.  H.  304;  S.  C,  2  Am.  Rep.  229;  McPadden  v.  New  York  C,  R.  R.  Co,,  44 
K.  Y.  478;  S.  a,  4  Am.  R^.  705;  Ktokuk  Packet  Co.  v.  True,  8S  lU.  608; 
Ckkago,  B.  A  Q.  R,  R.  Co.  v.  Cfeorge,  19  Id.  510;  FHnk  y.  Potter,  17  Id.  406; 
Thomp.  Car.  Pass.  200;  Warren  v,  FUehlmrg  R,  R,  Co..  8  Allen,  233;  EaUm 
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V.  Boston  A  L.  R.  R.  Co.,  11  Id.  505;  Simmons  v.  New  Bedford,  V.  d:  N,  8, 
Co.,  97  Mass.  363,  the  last  three  citing  the  principal  caae. 

The  language  of  the  American  judges  and  text- writers  on  this  subject  is  very 
strong.     A  few  quotations  will  convey  to  the  reader's  mind  a  clear  idea  of 
the  established  American  doctrine  on  this  point.     Stoiy,  in  his  work  on  bail- 
ments, sec.  601,  says:  "As  they  undertake  for  the  carriage  of  haman  beings, 
whose  lives  and  limbs  and  health  are  of  great  importance,  as  well  to  the  pub- 
lic as  to  themselves,  the  ordinary  principle,  in  criminal  cases,  where  persons 
are  made  liable  for  personal  wrongs  and  injuries  arising  from  slight  neglect, 
would  seem  to  furnish  the  true  anidogy  and  rule.     It  has  been  accordingly 
held,  that  passenger  carriers  bind  themselves  to  cany  safely  those  whom  they 
take  into  their  coaches,  as  far  as  human  care  and  foresight  will  go,  that  is, 
for  the  utmost  care  and  diligence  of  very  cautious  persons,  and  of  conree, 
they  are  responsible  for  any,  even  the  slightest,  neglect."    Mr.  Justice  Grier, 
delivering  the  opinion  of  the  court  in  Philadelphia  Js  R,  R,  R.  Co.  v.  Derby, 
14  How  (U.  S.)  468,  486,  said:  "  Wlien  carriers  undertake  to  convey  persons 
by  the  powerful  but  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and  diligence.     And 
whether  the  consideration  for  such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.     Any  negligence,  in  such  cases,  may  well 
deserve  the  epithet  of  'gross.*"    Shaw,  C.  J.,  delivering  the  opinion  of  tl» 
court  in  McElrofj  v.  2T<vth\ia  dt  L.  R.  R,  Corp.,  4  Cush.  400,  402,  said:  "As 
passenger  carriers,  the  defendants  were  bound  to  the  most  exact  care  and 
diligence,  not  only  in  the  management  of  the  trains  and  cars,  but  also  in  the 
structure  and  care  of  the  track,  and  in  all  the  subsidiary  arrangements  neces- 
sary to  the  safety  of  passengers."    Church,  C.  J.,  delivering  the  opinion  of 
thft  court  in  Ccddxcell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  288,  said:  **By 
these  authorities  it  is  established,  that  the  carrier  of  passengers,  especially  in 
vehicles  and  conveyances  propelled  by  steam,  where  the  consequences  of  an 
accident  from  defective  machinery  are  almost  certainly  fatal  to  human  life, 
is  ))ound  to  use  every  precaution  which  human  skill,  care,  and  foresight  can 
provide,  and  to  exercise  similar  care  and  foresight  in  ascertaining  and  adopting 
new  improvements  to  securo  additional  protection.     *     *     *    If  a  defect  ex- 
isted, which  could  have  been  avoided  or  remedied  by  any  means  which  science 
had  furnished  or  disclosed,  the  defendant  should  have  employed  such  means, 
although  not  generally  used. "    And  in  the  subsequent  case  of  CcarroU  v.  Stolen 
Island  R.  R.  Co.,  58  N.  Y.  138;  S.  C,  17  Am.  Rep.  228,  in  the  same  court,  An- 
drews, J.,  delivering  the  opinion,  said:  "Carriers  of  passengers  are  not  insurers 
of  the  safety  of  persons  whom  they  carry;  nor  do  they  undertake  that  the  ves- 
sels or  vehicles  which  they  use,  or  that  the  machinery  they  employ,  are  abso- 
lutely free  from  defects.    They  are  held  to  the  exercise  of  the  utmost  skill  and 
care  in  the  construction  and  management  of  both;  and  when  they  undertake  to 
carry  by  the  dangerous  agency  of  steam,  and  injury  is  occasioned  to  passen- 
gers thereby,  they  can  not  escape  liability,  unless  it  appears  that  the  accident 
happened  from  causes  beyond  their  control,  and  to  which  neither  the  negli- 
gence of  the  carrier,  or  of  the  manufacturer  of  the  machinery,  or  of  those  em- 
ployed to  manage  it,  contributed."    In  Union  Paeijic  R,  R,  Co.  v.  Hand,  7 
Kan.  380,  382,  Kingman,  C.  J.,  speaking  for  the  court,  said:  "At  the  re- 
quest of  the  plaintiff  below,  the  court  instructed  the  jury,  that  Mf  the  defend- 
ant could  have  prevented  the  accident  by  the  utmost  human  sagacity  and 
foresight,  with  respect  to  their  track,  then  the  defendant  is  liable.'    This  is 
established  law."    In  the  case  of  BaUhnort  A  O.  R,  R.  Co.  v.  Wightman,  28 
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Gratt.  431 ;  S.  C,  26  Am.  Rep.  384,  this  inatmotion  was  given  by  the  oonrt  to 
the  jury:  "The  law,  in  tenderness  to  human  life  and  limbs,  holds  railroad 
companies  liable  for  the  slightest  negligence,  and  compels  them  to  repel,  by 
satisfactory  proofs,  every  imputation  of  such  negligence.  When  carriers  un- 
dertake to  convey  passengers  by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to  the  greatest  possible  care 
and  diligence.  Any  negligence  or  default  in  such  case  will  make  such  carri- 
ers liable  in  damages."  The  supreme  court  held  that  these  iostructiona  were 
fully  sustained  by  the  most  respectable  courts  in  this  country. 

English  Rule  ox  This  Subject.— Mr.  Thompson,  in  his  recently  pub- 
lished treatise  on  carriers  of  passengers,  page  206,  section  G,  says:  *'The  modem 
English  rule  appears  to  be,  that  carriers  of  passengers,  even  railway  com- 
panies carrying  by  the  agency  of  steam,  *are  only  bound  to  the  care  and 
caation  which  may  he  reasonably  expected  to  be  used  by  reasonable  men.' 
The  measure  of  their  liability  is  thus  brought  down  to  the  standard  of  ordi- 
nary or  reasonable  care  which  obtains  in  other  circumstances."  The  learned 
author  cites  in  sup^iort  of  these  views  the  following  cases:  Pym  v.  Chreai 
Xorthern  li.  W,  Co,,  2  Fost.  &  Fin.  610;  Withers  v.  North  Kent  R,  W,  Co., 
27  L.  J.  Exch.  417;  Bird  v.  Ortal  Northern  R.  W.  Co.,  28  Id.  3;  BirkeU  v. 
Whitehaven  Junction  R.  W.  Co.,  4  HurL  &  Norm.  730;  Wyhwn  v.  Qreal 
Xyrthem  R.  W.  Co.,  1  Fost  &  Fin.  162;  and  MetropolUan  R.  W.  Co.  v.  Jacl> 
aon,  L.  R.,  3  App.  Cas.  193.  We  have  carefully  examined  those  cases,  but 
have  not  been  able  to  coincide  with  the  view  which  the  learned  author  takes 
of  them.  Pym  v.  Great  Northern  R,  W.  Co.,  was  an  action  brought  by  an 
administratrix  to  recover  for  the  death  of  her  husband,  the  intestate.  The 
deceased  was  a  passenger  by  the  railway  whose  train  went  off  the  line  at  a 
spot  where  a  rail  was  under  repair  on  account  of  some  defect  in  it,  and  from 
that  cause  the  injuries  ensued,  from  which  he  died.  The  rail  was  seen  to 
break  as  the  engine  went  over  it,  and  the  evidence  showed  that  the  rail  was 
lit  such  a  damaged  state,  through  wear  and  tear,  that  it  was  dangerous  to 
allow  it  ti>  remain  on  the  lin&  Cockbom,  G.  J.,  in  instructing  the  jury,  saids 
*'  Railway  companies  are  not  insurers  of  their  passengers'  lives.  They  are  only 
bound  to  use  the  care  and  caution  which  may  be  reasonably  expected  by  rea- 
stmable  men.  If  you  should  be  of  opinion  that  the  accident  was  owing  to 
the  fntuture  of  the  mil,  and  that  the  use  of  the  rail  was  negligence  on  the 
part  of  the  company,  the  plaintiff  is  entitled  to  your  verdict."  The  jury 
returned  a  verdict  for  the  plaintiff  for  thirteen  thousand  pounds.  We 
think  that  Mr.  Thompson,  by  inserting  the  words  *'to  be  used"  after  the 
word  '* expected  "  in  the  second  sentence  of  the  eharge,  has  given  to  the  sen- 
tence a  meaning  different  from  that  intended  by  the  chief  justice.  The  ques- 
tion of  the  degree  of  care  does  not  seem  to  have  been  involved  in  the  case. 
In  the  case  of  Withers  v.  North  Kent  R.  W.  Co.,  the  question  upon  which 
the  case  turned  was  whether  the  defendant  was  bound  to  provide  against  an 
extraordinary  flood  which,  at  the  time  of  the  accident,  had  washed  away  the 
embankment  upon  which  the  line  was  laid,  causing  the  train  to  run  off  the 
track  by  reason  of  which  the  plaintiff  was  injured.  It  was  in  evidence  that 
the  embankment  had  stood  for  five  years  in  a  country  subject  to  floods,  and 
there  was  no  evidence  offered  to  show  that  water  would  wash  away  the  soU 
of  which  the  embankment  was  made,  or  that  the  defendants'  servants  knew 
that  there  was  water  on  the  line.  The  court  held  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendants,  and  that  they  were  not  bound 
to  provide  against  extraordinary  floods.  The  question  of  the  degree  of  care 
required  of  the  defendants  was  not  before  the  conrt.    All  the  judges  agreed 
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that  there  was  no  evidenoe  of  any  negligence.  In  Bird  v.  Oreat  WtaUm  A 
W,  Co.,  the  qnestiou  of  the  degree  of  negligence  was  not  before  the  ooart 
The  case  was  decided  on  the  ground  that  the  plaintiff  failed  to  prove  neg^ 
gence  at  all.  The  court  said:  "The  whole  question  was  left  to  the  jury,  and 
the  meaning  of  their  finding  was,  that  they  could  not  find  for  the  plaintiff; 
iu  effect,  that  he  had  not  proved  that  the  accident  arose  from  negligence. 
It  is  impossible  to  say  that  the  accident  itself,  even  if  prima  fcu^  proof  of 
negligence,  was  conclusive  proof  of  it.  And  if  not,  then,  as  there  was  evi- 
deuce  ou  both  sides,  the  question  was  for  the  jury;  and  their  finding  was 
substautially  a  finding  for  the  defendants,  on  the  ground  that  there  was  no 
negligence." 

In  IlirkeU  v.  Whitehaven  Junction  R.  W.  Co.,  no  question  as  to  the  degree 
of  care  arose.  The  question  of  negligence  was  left  to  the  jury;  they  found 
for  the  plaintiff,  and  Pollock,  B.,  said:  **  The  rule  must  be  discharged,  on  the 
ground  tliat  the  question  of  negligence  was  left  to  the  jury,  and  found  by 
them  against  the  defendants.  The  conclusion  arrived  at  by  the  jury  appean 
to  have  been  well  founded,  and  not  open  to  objection."  Martin,  B.,  said:  '*  It 
was  the  <luty  of  the  company  to  take  care  to  carry  tfte  deceased  safely.  **  Bram« 
well,  B.,  said:  **  There  was  danger  in  coming  over  them  (the  points  in  the 
switch)  without  extraordinary  preccuUions,  and  the  defendants,  not  having 
token  such  precautions,  wore  guilty  of  negligence."  Watson,  B.,  concurred, 
and  the  rule  was  discharged.  The  language  employed  by  the  court  in  decid- 
ing this  case  does  not  comport  with  the  recognition  of  the  so-called  rule  of 
reasonable  care.  The  case  of  iVybom  v.  Oreat  Northern  R,  W.  Co.  grew  out 
of  the  same  accident  as  Pym  agaiust  the  same  defendant,  already  referred  to; 
but  in  this  case  the  engineers  admitted  that  they  saw  water  in  the  fields  on 
the  sides  of  the  line,  and  that  a  little  of  it  was  on  the  line  at  or  near  the  place 
where  the  train  ran  off  the  track.  They  denied  that  they  could  see  it  on  the 
line,  before  they  came  to  that  part  of  the  line,  but  there  was  evidenoe  that 
they  could.  Watson,  R,  charging  the  jury,  said:  "The  plaintiff  can  only 
recover  by  reason  of  negligence  on  the  part  of  the  defendants*  servants.  Neg- 
ligence is  a  relative  term.  The  care  which  is  required  in  one  state  of  things, 
is  different  from  that  which  is  required  in  another;  and  the  question  is, 
whether  there  was  due  care  under  the  circumstances.  Now,  the  night  being 
stormy,  that  was  a  reason  for  greater  care;  and  if  the  water  was  over  the  line, 
that  would  be  a  reason  for  going  slowly,  because  it  would  be  impossible  to 
know  what  the  effect  of  the  water  might  have  been,  or  what  stones  or  rub- 
bish it  might  not  have  carried  upon  the  line.  You  must  consider  whether, 
by  keeping  a  good  lookout,  the  drivers  might  not  have  seen  that  there  was 
water  on  the  line,  and  whether  it  was  prudent  to  go  at  the  usual  rate  of  speed 
under  such  circumstances.  It  was  hardly  necessaiy  to  call  witnesses  to  show, 
that  the  train  should  not  have  been  driven  at  that  pace  over  a  line  covered 
with  water.  That  is  a  matter  for  your  own  understanding  to  judge  of.  If 
tlie  accident  was  entirely  owing  to  the  act  of  Qod  in  that  extraordinary  storm, 
and  that  very  shortly  before  the  train  came  up  the  line  had  been  washed 
away  by  it,  the  company  would  not  be  answerable  for  that.  But  if  you  think 
that  the  company's  servants  were  not  keeping  a  good  lookout  in  otder  to  see 
water,  or  if  they  did  see  it,  by  not  slackening  their  speed,  were  guilty  of  neg- 
ligence, then  the  plaintiff  is  entitled  to  the  verdict.**  Verdict  for  two  hun- 
dred and  fifty  pounds.  The  court  granted  a  rule  nisi,  but  Watson,  B.,  adhered 
to  his  opinion,  and  the  rest  of  the  court  did  not  arrive  at  the  conclusion  that 
it  was  wrong.  In  Metropolitan  B.  W.  Co.  v.  Jack&on^  L.  E.,  3  App.  Caa.  183» 
the  only  question  before  the  court  was,  whether  in  that  case  there  was  any 
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reftaonable  evidence  to  be  left  to  the  jury,  of  negligence  occasioning  the  in 
Joxy  oomplalDed  of,  and  the  home  of  lonls  held  that  there  was  not.  The 
question  we  are  now  considering  was  not  passed  npon,  nor  even  referred  tO| 
by  the  lord  chancellor  nor  by  any  of  the  lords  who  delivered  opinions.  Lord 
Gordon  said:  "I  think  that  what  happened  was  a  pure  accident,  for  which 
the  appellants  were  not  responsible;  and  that  the  judge  who  tried  the  case 
ahoald  have  so  ruled."  And  this  seems  to  have  been  the  ground  upon  which 
the  whole  house  reversed  the  judgment  of  the  lower  court. 

In  Richardwn  v.  QretU  JSagtem  R.  W.  Co,,  L.  R.,  10  C.  P.  Gas.  486,  the 
facts  were  these:  The  defendant  company  was  by  statute  required  to  receive 
on  its  system  of  railways  the  engines  and  carriages  of  all  companies  and  per- 
sons upon  payment  of  certain  tolls.  The  truck,  from  the  breaking  of  which 
the  injury  happened  to  the  plaintiff,  did  not  belong  to  the  defendants,  but  to 
a  wagon  company,  who  were  bound  to  keep  it  in  repair.  It  came  on\to  the 
defendants'  line  from  another  railway,  and  was  at  that  time  subjected  to  an 
examination  by  a  person  in  the  employ  of  the  wagon  company.  He  found  a 
defect  ill  one  of  the  springs,  and  repaired  it.  He  also  discovered  a  crack  in 
the  sole  of  the  truck,  but  did  nothing  to  this.  There  was  also  a  crack,  not 
discovered  by  him,  in  the  fore-axle,  which  defect  was  admitted  to  have  been 
the  cause  of  the  accident.  The  axle  broke,  and  this  threw  the  break- van  off 
the  rails  and  against  the  xjassenger  train  in  which  the  plaintiff  was  riding,  and 
injured  him.  The  defective  axle  was,  at  the  time  of  the  examination,  cov- 
ered with  dirt,  so  that  the  defect  in  it  could  not  have  been  discovered  with- 
oat  scraping  off  the  dirt.  The  defendants'  line  received  at  the  point  where 
this  truck  came  on  to  it,  between  twenty  thousand  and  thirty  thousand  trucks 
per  week  from  other  lines.  At  the  trial  three  questions  were  left  to  the  jury; 
1.  Would  the  defect  in  the  axle  have  been  discovered  or  discoverable  upon 
any  fit  and  careful  examination  of  it  to  which  it  might  have  been  subjected  f 
To  which  they  answered,  yes.  2.  Was  it  the  duty  of  the  defendants  to  ex- 
amine this  axle  by  scraping  off  the  dirt,  and  minutely  looking  at  it — so  mi- 
nutely as  to  enable  them  to  see  the  crack,  and  so  to  prevent  or  remedy  the  mis- 
diief  7  To  which  they  answered,  uo.  3.  If  that  was  not  their  duty  upon  the 
first  view  of  the  truck,  did  it  become  their  duty  so  to  do  when,  upon  having 
discovered  the  defect,  they  ordered  it  to  be  repaired,  and  it  remained  for  four 
or  five  days  on  their  premises  for  that  purpose  7  To  which  they  answered 
that  it  was  their  duty  to  require  of  the  wagon  company  some  distinct  assur- 
ance that  it  liad  been  thoroughly  examined  and  repaired.  Kelly,  C.  B.,  be- 
fore whom  the  case  was  tried,  tbereui>on  directed  the  jury  to  find  for  the  de- 
fendants, with  leave  to  plaintiff  to  move  to  enter  a  verdict  for  him  for  two 
hundred  and  fifty  pounds  agreed  damages.  Plaintiff  obtained  a  rule  ntM, 
and  the  rule  was  made  absolute.  During  the  course  of  the  argument  of  the 
motion  to  show  cause,  Brett,  J.,  said:  "The  contract  of  the  company  with 
the  plaintiff  was  to  carry  him  with  reasonable  safety.  When  the  examiner 
found  that  the  truck  required  repair,  and  omitted  to  cause  it  to  be  repaired 
before  they  allowed  it  to  proceed  on  its  journey,  it  seems  to  me  that  there 
was  negligence  on  their  part."  At  a  subsequent  stage  of  the  argument,  Cole- 
ridge, C.  J.,  said:  ''The  real  question  is,  whether  the  defendants  performed 
their  duty  with  reasonable  diligence."  These  expressions,  taken  by  them- 
selves, might  afford  some  ground  for  believing  that  those  judges  meant  to 
adhere  to  the  rule  of  reasonable  care.  But  these  expressions  were  not  made 
by  them  in  delivering  their  opinions  in  the  case.  They  were  simply  dropped 
by  them  during  the  argument  of  counsel.  There  is  nothing  in  the  opinion  of 
■ay  one  of  the  three  judges,  (yoleridgOi  C.  J.,  Denman,  J.,  and  Huddleeton» 
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J.,  who  delivered  opinioiis,  to  show  that  they  oonnteiianeed  any  such  rule. 
Coleridge,  C.  J.,  said:  "A  proper  examination  of  the  axle  would  have  dis- 
closeil  the  defect  in  itb  The  railway  company  could  not  themselves  make 
such  an  examination;  but  it  was  their  duty  to  see  that  some  one  else  did.  That 
is  the  fair  result  of  the  several  seemingly  contradictory  findings  of  the  jury. 
The  com|taDy  could  not  discharge  themselves  except  by  showing  that  a  care> 
ful  and  proper  examination  had  been  made  by  somebody.'* 

Denman,  J.,  referring  to  the  facts  of  the  case,  said:  "It  is  not  to  my  mind 
unreasonable  to  say  that  this  state  of  things  called  for  the  eoeercue  of  greater 
vigilance  than  ordinary  on  the  part  of  the  defendants.*'  And  it  was  npon 
this  view  of  the  case,  without  doubt,  that  the  court  rendered  the  decision  that 
it  did.  The  case  was  subsequently  carried  to  the  court  of  appeal,  and  is 
reported  in  L.  R.,  1  G.  P.  Div.  342.  On  the  appeal,  the  decision  of  the  com- 
mon pleas  was  reversed.  The  court  of  appeal  held  that  the  defendants 
liad  done  all  that  they  were  bound  to  do  in  the  way  of  examining  the  foreign 
trucks,  and  as  the  defects  discovered  had  no  oonnection  with  the  defect 
that  caused  the  accident,  they  were  not  responsible  for  failing  to  discover 
such  defect,  or  to  make  inquiry  of  the  wagon  company.  Jessel,  M.  R., 
said:  "Now  I  read  the  answer  of  the  jury  to  the  third  question  as  meaning 
that  there  was  no  such  duty  as  suggested  by  the  question,  but  that  the 
defendants  ought  to  have  inquired.  But  there  Was  no  evidence  on  which  they 
were  entitled  to  find  that  such  duty  existed,  or  that  it  had  been  neglected. 
It  is  not  for  the  jury  to  lay  down  an  absolute  duty,  such  as  this,  irrespective 
of  the  case  and  the  evidence  laid  before  them."  Mellish,  L.  J.,  said:  "The 
question  depends  on  the  nature  of  the  defendants'  obligation  with  regard 
to  what  are  called  foreign  trucks,  t.  e.,  trucks  sent  on  to  their  lines  by  other 
companies.  They  are  bound,  in  point  of  law,  to  carry  on  these  trucks  to 
their  destination,  unless  they  can  show  some  good  reason  for  refusing."  It 
is  apimreut  that  this  decision  was  not  made  in  reference  to  any  supposed 
rule  of  reasonable  care.  We  have  considered  these  cases  at  some  length,  be- 
cause we  regard  the  question  involved  as  one  of  the  greatest  importance.  The 
rule  requiring  the  utmost  care,  diligence,  and  skill  from  common  carriers 
of  passengers  is  one  that  must  commend  itself  to  the  intellectual  and  moral 
sense  of  every  just  and  candid  person.  It  is  a  rule  which  has  been  laid 
down  and  followed  by  the  most  illustrious  writers  and  judges  of  this  country, 
and  it  is  some  gratification  to  us  to  know  that  it  is  still  the  rule  adhered 
to  in  the  English  courts.  That  it  is  still  the  rule  in  England  is  apparent  from 
the  very  recent  case  of  Hyman  v.  Nyt^  L.  R.,  6  Q.  B.  685;  S.  C,  29  Moak's 
Eng.  K.  769,  decided  in  1881,  nearly  six  years  later  than  any  of  the  oases  dted 
Dy  Mr.  Thompson  on  this  point.  In  that  case  the  plaintiff  was  injured  by 
an  accident  caused  by  the  breaking  of  a  bolt  in  a  carriage  which  he  had  hired 
from  the  defendant.  The  trial  judge  in  effect  told  the  jury  that  if  in  their 
opinion  the  defendant  took  all  reasonable  care  to  provide  a  fit  and  proper 
carriage,  their  verdict  ought  to  be  for  him.  The  jury,  being  thus  directed, 
foimd  for  the  defendant,  and  in  particular  found  "  that  the  carriage  wom 
reasonably  fit  for  the  purpose  for  which  it  was  hired,  and  that  the  defect  in 
the  bolt  could  not  have  been  discovered  by  the  defendant  by  ordinary  ea99 
and  attention"  The  plaintiff  moved  for  a  new  trial,  and  complained  that  the 
direction  to  the  jury  "  was  too  favorable  to  the  defendant,  inasmnch  as  the 
judge  did  not  sufficiently  explain  the  degree  of  care  which  the  defendant 
was  bound  to  take,  and  the  jury  were  led  to  believe  that  the  defendant  was 
not  liable  for  defects  of  which  he  knew  nothing,  and  which  were  not  dii- 
eoverable  by  him  by  ordinary  care  and  attention.** 
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Here«  then,  we  have  the  question  squarely  presented  for  the  decision  of  the 
conrt.  A  new  trial  was  granted;  and  Lindley,  J.,  after  citing  a  long  line  of 
anthorities  in  support  of  his  views,  said:  ''A  careful  study  of  these  author- 
ities leac?4  me  to  the  conclusion,  that  the  learned  judge  at  the  trial  put  the 
duty  of  tne  defendant  too  low.  A  person  who  lets  out  carriages  is  not,  in 
my  op'juon,  responsible  for  all  defects,  discoverable  or  not;  he  is  not  an  in- 
•or^f  against  all  defects;  nor  w  Kt  bound  to  take  mare  care  than  coach  proprie- 
tors,  or  rcudwa^  companieSy  who  provide  carriages  for  the  public  to  travel  in; 
hut,  «»»  n*y  opinion,  he  is  bound  to  take  as  much  care  as  they;  and  although  not 
an  fisuvsr  against  all  defects,  he  is  an  insurer  against  all  d^ects  which  care 
^n  i  tJt'dL  czin  gtutrd  against.  His  duty  appears  to  me  to  be  to  supply  a  car- 
nag'*  03^,  for  the  purpose  for  which  it  is  hired,  as  care  and  akiU  can  render 
it;  Mud  if,  whilst  the  carriage  is  being  properly  used  for  such  purpose,  it 
breaks  down,  it  becomes  incumbent  on  the  person  who  has  let  it  out  to  show 
that  the  break-down  was  in  the  proper  sense  of  the  word  an  accident,  not 
preventable  by  any  care  or  akiU.  If  he  can  prove  this,  as  the  defendant  did 
in  Christie  v.  Griggs,  and  as  the  railway  company  did  in  Beadhead  v.  Mid- 
land  Railway  Co,,  he  will  not  be  liable;  but  no  proof  short  qfthis  will  exoner-' 
ale  him.  Nor  does  it  appear  to  me  to  be  at  all  unreasonable  to  exact  such 
vigilance  from  a  person,  who  makes  it  his  business  to  let  out  carriages  for 
hire.  As  between  him  and  the  hirer,  the  risk  of  defects  in  the  carriage,  so 
far  as  care  and  skill  can  avoid  them,  ought  to  be  thrown  on  the  owner  of  the 
carriage.  **  *  *  In  many  of  the  cases  bearing  on  this  subject,  the  expres- 
sion *  reasoa&bly  fit  and  proper,'  is  used.  This  is  a  little  ambiguous,  and  re- 
quires ozolanation.  In  a  case  like  the  preseut,  a  carriage  to  be  reasonably 
fit  and  proper  must  be  as  fit  and  proper  as  care  and  skill  can  make  it  for  use 
in  a  reasonable  and  proper  manner,  t.  e.,  as  fit  and  proper  as  care  and  skill 
can  make  it  to  cany  a  reasonable  number  of  people,  conducting  themselves 
in  a  reasonable  manner,  and  going  at  a  reasonable  pace  on  the  journey  for 
which  the  carriage  was  hired;  or  (if  no  journey  was  specified)  along  roads,  or 
over  ground  reasonably  fit  for  carriages.  A  carriage  not  fit  and  proper  in 
this  sense,  would  not  be  reasonably  fit  and  proper,  and  vice  versa.  The  ex- 
pression '  reasonably  fit'  denotes  something  short  of  absolutely  fit,  but  in  a 
case  of  this  description  the  difference  between  the  two  expressions  is  not 
great."  In  the  light  of  this  decision,  we  fire  led  to  believe  that  the  expres- 
sion "  reasonable  care,"  is  used  by  the  English  judges  in  the  sense  expUdned 
by  Ck>lt,  J.,  in  delivering  the  opinion  of  the  supreme  court  of  Massachusetts 
in  the  case  of  f^eital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398,  405;  S.  C,  12  Am. 
Rep.  725:  '  *  It  is  true,  that  a  carrier  of  passengers  does  not  warrant  the  absolute 
safety  of  his  passengers.  His  undertaking  goes  no  further  than  this,  that  he  will 
use  reasonable  care,  according  to  the  nature  of  his  contract;  and  as  that  involves 
the  safety  of  the  lives  and  limbs  of  paasengers,  the  law  requires  the  highest  de- 
gree of  care  which  is  consistent  with  the  nature  of  the  undertaking."  When 
the  expression  *'  reasonable  care"  is  to  be  taken  in  this  sense,  no  fault  can  be 
found  with  the  making  of  it  the  rule  by  which  to  measure  the  liability  of 
carriers  of  passengers.  A  recent  decision  of  the  supreme  court  of  Michigan, 
seems  to  manifest  a  disposition  on  the  part  of  that  court  to  somewhat  relax 
the  strictness  of  the  rule  which  we  are  now  considering.  And  see,  also,  Yerkes 
V.  Keokuk  Packet  Co.,  7  Mo.  App.  266. 

In  the  Michigan  case.  Grand  Rapids  <&  Ind,  R.  R.  Co.  v.  Huntley,  38  Mich. 
637f  546,  Campbell,  J.,  delivering  the  opinion  of  the  court,  said:  "These  [car- 
riers] arc  liable  only  when  there  has  been  actual  negligence  of  themselves  or 
their  servants.     If  they  exercise  their  functions  in  the  same  way  with  pru 
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dent  railway  oompanies  generally,  and  fnmiBh  their  road  and  ran  it  f^  tbt 
cnatomary  manner  which  ia  generally  found  and  believed  to  be  safe  and  pm* 
dent,  they  do  all  that  is  incumbent  upon  them."  And  farther,  at  page  548^ 
he  said:  **They  [caaea  criticised]  entirely  ignore  the  tme  gronnd  of  responid- 
bility  aa  depending  on  the  actual  negligence  of  the  cazrier.  There  is  no  tusk 
thing  as  implied  negligence,  when  there  is  none  in  fact."  Mr.  Thompson, 
after  referring  to  this  case,  justly  says:  "But  we  must  ignore  the  teachings 
of  nearly  all  the  cases,  unless  we  conclude  that  a  court  is  warranted,  in  all 
aasos  of  this  kind,  in  telling  the  jury  that  the  carrier  is  bound  to  exercise  for 
the  safety  of  his  passengers  a  higher  degree  of  care  than  that  which  springs 
out  of  ordinary  social  obligations:"  Thomp.  Garr.  Pass.  208. 

LiABiurr  OF  Cabkiek  vob  Difsots  in  Vbhioles,  Roadway  akd  Othkr  Af- 
PLiANCBS. — It  is  the  duty  of  carriers  of  passengers  to  exercise  a  high  degree  of 
care  in  providing  all  appliances  necessary  for  the  safe  carriage  of  those  whom 
they  undertake  to  carry.   And  if  injuries  happen  to  their  passengers  from  their 
failure  to  perform  this  duty,  they  will  be  liable  therefor.    Thus  railway  com- 
ponies  are  liable  for  not  keeping  their  roadways  in  good  traveling  order: 
Vtrginia  Cent,  R.  R,  Go.  v.  Sanger,  16  Oratt.  230,  236;  Union  Pae.  R.  >V,  Co. 
V.  Hcmd,  7  Kan.  380;  NashvilU  A  O,  R.  R,  Co,  v.  Mesnno,  I  SneeO^  220; 
Hanley  v.  Harlem  R,  R,  Co,,  Edm.  Sel.  Gas.  359;  OrecU   W,  R,  FT.  Co   <}/ 
Canada  v.  Braid,  1  Moo.  P.  0.  C.  (N.  S.)  101.     Stage  proprietors  are  liable 
for  faiUng  to  provide  safe  coaches  and  careful  and  competent  drivers:  Hynum 
V.  Nye,  L.  R.,  6  Q.  B.  685;  S.  C,  29  Moak's  Eng.  R.  769;  TuOer  v.  Talbot. 
23  111.  357;  Sawyer  v.  Sauer,  10  Kan.  466;  Story  on  Bailm.,  sees.  502,  593. 
A  carrier  of  passengers  is  liable  if  he  does  not  use  the  utmost  care  and  skill 
in  the  manufacture  of  his  vehicles:  Thomp.  Garr.  Pass.  221;  liegeman  v. 
Western  R.  R.  Corp.,  13  N.  Y.  9;  Caldwell  v.  New  Jemey  S,  Co.,  47  Id.  282; 
Meier  v.  Pennsylvania  R.  R,  Co.,  64  Pa.  St.  225;  S.  C.,  3  Am.  Rep.  681.    In  the 
case  last  cited,  Agnew,  J.,  delivering  the  opinion  of  the  court,  said:  *'Rail* 
roads  must  keep  pace  with  science  and  art  and  modem  improvement,  in  theix 
application  to  the  carriage  of  passengers.  **    And  where  a  manufacturer  of  vehi- 
cles  has  failed  to  apply  proper  tests  to  discover  or  guard  against  defects  in  the 
vehicles,  his  negligence  will  be  imputed  to  the  carrier  who  uses  them.     And  it 
is  not  sufficient  to  exonerate  the  carrier  from  liability,  to  show  that  the  mann- 
facturer  was  of  good  repute  in  hia  business:  Carroll  v.  SkUen  Island  R,  R, 
Co.,  58  N.  Y.  126;  S.  G.,  17  Am.  Rep.  221;  CaldioeU  v.  New  Jersey  S.  Cfo.^ 
47  N.  Y.  282;  Hegeman  v.  Western  R.  R.  Corp.,  13  Id.  9.     But  see,  coiUrO) 
Grand  Rapids  Jb  I.  R.  R.  Co.  v.  Huntley,  38  Mich.  637. 

But  the  carrier  is  not  liable  for  latent  defects  which  oould  not  have  been 
discovered  by  the  most  careful  and  thorough  examination:  Richardson  v. 
Great  Eastern  R.  W.  Co.,  L.  R.,  1  G.  P.  Div.  342;  Stokes  v.  EaM^m  CotuUies 
R.  W.  Co.,  2  Post.  &  Fin  691;  Pittsburgh  C.  ikSt.  L.  R.  W.  Co,  v.  Thmipson, 
50  HI.  138;  Ladd  v.  New  Bedford  R.  R.  Co.,  119  Mass.  413;  S.  G.,  20  Am. 
Rep.  331,  citing  the  principal  case;  Thomp.  Gsjt.  Pass.  216. 

Ltabilitt  for  Neglioekt  Manaqemekt  of  Vshiolbs. — Oarriers  ai« 
bound  to  manage  their  vehicles  in  such  a  manner  as  to  secure  the  safety  of 
their  passengers.  And,  therefore,  a  railway  company  is  liable  for  negligence 
in  suddenly  starting  a  train  after  it  has  once  stopped,  without  allowing  a  rea- 
sonable time  for  passengers  to  get  on  or  off:  Curtis  v.  Detroit  A  M.  R.  R.  Co., 
27  Wis.  168;  Doss  v.  Mo.  K.  A  T.  R.  R.  Co.,  59  Mo.  27;  S.  G.,  21  Am.  Rep. 
371;  KeaUng  v.  N.  T.  Cent.  R.  R.  Co.,  49  N.  Y.  673;  Mitchell  v.  Westrm^A. 
R.  R.  Co.,  30  Ga.  22;  J^ersonvUle  R.  R.  Co.  v.  Hendricks,  26  Ind.  228;  Gillis 
V.  Pennsylvania R.  R.  Co.,  59  Pa.  St.  143;  Rosev.  North E.  R.  W.  Co.,  L.  R., 
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2  Bxch.  Div.  248;  BobtanT.  NorthE.  R.  W,  Co.,  L.  B.,  2 Q.  B.  Div.  85;  SwOh- 
em  R,  R,  Co,  v.  Kendriek,  40  Miss.  374.    Ganien  of  pt— engeri  are  bound  to 
repress  aU  disorderly  and  indecent  conduct  in  their  cars,  and  are  liable  for  any 
injuries  that  result  to  paasengers  from  such  conduct:  FUtdntrgh  A  C.  R,  R» 
Co.  V.  PiOow,  76  Pa.  St.  510;  S.  C,  18  Am.  Bep.  424;  PiuOmrgh,  F,  W.  A  C. 
E.  W.  Co.  V.  Hinds,  53  Id.  512;  Flint  v.  Norwich  A  N.  T.  F,  Co,,  34  Conn. 
554;  New  Orleeuu,  8t  L.  A  C,  R.  R,  Co,  ▼.  Burke,  53  Miss.  200;  S.  C,  24 
Am.  Rep.  689;  Pvtnam  y.  Broadtoay  A  Seventh  Av,  R,  R.  Co,,  55  N.  T.  108; 
S.  C,  14  Am.  Rep.  190.    Gordon,  J.,  delivering  the  opinion  of  the  court  in  the 
case  of  PUUburgh  A  C  R,  R.  Co.  v.  PUhw,  76  Pa.  St.  513;  S.  C,  18  Am. 
Sep.  427,  sal d :  "  We  can  not  perceive  the  f oroe  of  the  argument  of  the  counsel 
lor  the  plaintiff  in  error,  wherein  he  endeavors  to  raise  a  distinction  between 
•ccideiita  arising  from  negligence  in  the  equipment  or  management  of  the  train, 
ftnd  those  ariaiug  from  the  misconduct  of  passengers  upon  it.   If  the  employees 
of  the  road  had  no  control  or  power  over  passengers,  this  argument  would  be 
sound.   But  they  have  such  power,  and  they  are  just  as  responsible  for  its  proper 
exercise  as  they  are  for  the  proper  running  of  the  train. "    So,  too,  carriers  are 
liable  for  negligence  in  overloading  their  vehicles:  DerwooH  v.  Loomer,  21  Conn. 
245;  Maury  v.  Tcdmadgt,  2  McLean,  157.     In  PenneylvaaMa  R,  R.  Co.  v. 
Rot/ J  102  U.  S.  451,  the  railroad  company 'were  held  liable  for  the  negligent 
act  of  its  porter,  in  leaving  the  berth  of  a  sleeping-car  in  such  a  condition 
that  it  fell  upon  the  plaintiff  and  injured  him.    Railroad  companies  may  make 
reasonable  regulations  respecting  passengers  traveling  on  its  lines.    See  note 
to  Commonwealth  v.  Powers,  41  Am.  Dec.  471.    And  they  are  liable  for  inju- 
ries to  passengers  resulting  from  a  failure  on  the  part  of  their  servants  to 
confonn  to  their  own  rules:  Thomp.  Carr.  Pass.  224;  Piitdmrgh,  F.  W.  A  C 
R.  W.  Co.  v.  Hinds,  53  Pa.  St  512;  New  Orleans,  St.  L.  A  C.  R.  R.  Co.  v. 
Burke,  53  Miss.  200;  S.  C,  24  Am.  Rep.  680;  Putnam  v.  Broadway  A  Se^- 
emth  Av.  R.  R.  Co.,  55  N.  T.  108;  S.  C,  14  Am.  Rep.  190;  ffoUy  v.  Atlanta 
8.  R.  R.  Co.,  61  Oa.  215;  C/iicago,  B.  A  Q.  R.  R.  Co.  v.  George,  19  lU.  510| 
Chicago  A  N.  W.  R.  W.  Co.-  v.  Taylor,  69  Id.  461;  S.  C,  18  Am.  Bep.  626; 
Vose  V.  LaneaMre  etc  R.  W.  Co.,  4  HurL  &  Norm.  728. 

LiABiLiTT  07  Cabbizbs  TOR  Injttsixs  caused  by  the  wrongful  acts  of 
their  servants:  See  note  toWare  v.  Baratairia  A  L.  Canal  Co,,  35  Am.  Deo 
201. 

Happeniko  of  Aoczdsztt  as  Prima  Facu  Evidsncs  of  Nsquobnoi. — 
Where  a  person,  suing  a  carrier  of  passengers  for  an  injury,  shows  that  the 
injury  happened  to  him,  without  fault  or  negligence  on  his  part,  in  conse- 
quence of  the  breaking  or  failure  of  the  vehicle,  roadway,  or  other  appliances 
owned  or  controlled  by  the  carrier  in  making  the  transit,  he  makes  out  a 
jfrima  fade  case  for  recovery  of  damages:  Thomp.  Carr.  Pass.  210;  Aug.  on 
Carr.,  sec  560;  Terkes  v.  Keokuk  Packet  Co.,  7  Mo.  App.  265;  Lemon  v. 
Chandor,  68  Mo.  340;  Carpus  v.  London  A  B.  R.  W.  Co.,  5  Ad.  &  £1.  (N.  S.) 
747;  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398;  Bowen  v.  N.  Y.  C.  R.  R. 
Co.,  18  N.  Y.  408;  Cheat  Western  R.  W.  of  Canada  v.  Baird,  1  Moo.  P.  C.  C. 
(N.  S.)  101;  ToUdo,  W.  A  W.  R.  W.  Co.  v.  Beggs,  85  HL  80;  Pittsburg,  C.  A 
St.  L.  R.  W.  Co.  V.  Thompson,  56  Id.  138;  Daitimort  A  C.  R.  R.  Co.  v.  Wights 
man,  29  Gratt  431;  SuUivan  v.  PhOadelphia  A  R.  R.  R.  Co.,  30  Pa.  St.  234; 
Afeier  v.  Pennsyltfonia  R.  R.  Co.,  64  Id.  230;  Fairchikl  v.  California  Stage  Co., 
13  CaL  599;  Stokes  v.  SaUonstall,  13  Pet.  181;  Railroad  Co.  v.  Pollard,  23 
WalL  341.  In  delivering  the  opinion  of  the  court  iu  Meier  v.  Pennsylvania 
R.  R.  Co.,  supra,  Agnew,  J.,  said:  ^* Prima  faae,  where  a  passenger  beiqg 
aarried  on  a  train  is  injured  without  fault  of  his  own,  there  is  a  legal  pn- 
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sumption  of  n^ligenoe,  casting  npon  the  carrier  the  anM»  cf  disproving  it." 
Bat  where  the  plaintifTs  own  evidence  shows  that  the  act  of  God  was  an  op- 
erating, and  perhaps  a  sufficient  cause  of  the  accident,  this  rule  does  not  apply: 
Gillespie  v.  St.  Louis,  K,  C.  is  N.  R.  W.  Co.,  6  Mo.  App.  554;  McClary  v.  Skmx 
C.  d:  P,  R.  R,  Co,,  3  Neb.  44.  The  reason  assigned  for  the  adoption  of  the 
rule,  that  the  happening  of  the  accident  is  prima  facie  proof  of  the  negligence 
of  the  carrier,  is  the  fact  that,  from  the  very  nature  of  things,  the  means  of 
proving  due  care  and  diligence  on  his  part  are  more  within  his  power  than 
are  the  means  of  proving  negligence,  in  the  power  of  the  party  injured.  Mr. 
Thompson,  in  discussing  this  question,  says:  *'The  law,  looking  both  to  the 
convenience  and  justice  of  the  case — convenience,  because  the  evidence  is  gen- 
erally iu  the  possession  of  the  defendant  and  not  in  that  of  the  plaintiff; 
and  justice,  because  the  plaintiff  should  not  be  required  to  give  evidence  as 
to  facts  which  are  known  to  the  defendant  and  not  to  him,  and  which  the  de- 
fendant is  interested  in  withholding  from  him — ^requires  the  defendant  to 
prove  affirmatively  that  such  care  and  skill  were  exercised:"  Thomp.  Cair. 
Pass.  211. 

OoNTBiBUTOBr  Nbguosnok  07  Passenoxr. — ^A  passenger  is  bound  to  ex- 
ercise ordinary  care  and  prudence  to  avoid  injury,  and  if,  by  his  misnonduct, 
he  fails  to  use  such  care  and  thereby  directly  contributes  to  his  injury,  he 
can  not  recover:  Thomp.  Carr.  Pass.  257;  Shearm.  &  ILedf.  on  Neg.,  sec.  25 
et  seq.;  2  Thomp.  on  Neg.  1148;  JeffenonvUle  R,  R,  Co.  v.  Hendricks^  26  Ind. 
228.  See  also  note  to  Hartfield  v.  Roper,  34  Am.  Dec.  273,  and  the  casea 
there  cited  and  collected,  on  the  general  subject  of  contributory  negligence. 
In  this  connection  we  shall  confine  our  attention  to  the  cases  in  which  the 
question  of  what  is  or  what  is  not  contributory  negligence,  has  been  consid- 
ered. It  is  contributory  negligence  on  the  part  of  a  passenger  to  attempt  to 
get  on  or  off  a  train  while  it  is  in  motion:  J^ersonviUe  R.  R.  Co.  v.  HendrickSf 
28  Ind.  228;  Dougherty  v.  Chicago,  B.  d:  Q.  R.  R.  Co.,  86  111.  467;  Damoni 
V.  New  Orleans  ds  C.  R.  R.  Co.,  9  La.  Ann.  441;  Railroad  Co.  v.  Aspell,  23 
Pa.  St.  147;  S.  C,  Thomp.  Carr.  Pass.  252.  It  is  contributory  negligence 
for  a  passenger  to  attempt  to  get  on  to  a  car  while  it  is  slowly  moving  past  a 
station  where  he  has  purchased  a  ticket:  Phillips  v.  Renssflaer  <t*  8.  R.  i?. 
Co.,  49 N.  Y.  177;  Knighty.  PorUchartrain  R.  R.  Co.,  23  La.  Ann. 462;  Harper 
V.  ErieR.  W.  Co.,  32N.  J.  L.  88;  ChicagodsN.  W.  R.  W.  Co.  v.  Sealea^  90 IIL 
586.  But  it  is  not  contributory  negligence  for  a  passenger  to  jump  off  a  train 
which  is  moving  so^  slowly  that  danger  in  doing  so  is  not  apparent  to  a  reason- 
able person,  and  particularly  where  the  passenger  acts  under  instructions  from 
the  company's  conductor  or  brakeman:  Lambeth  ▼.  North  CaroUna  R.  R.  Co., 
66  N.  C.  494;  Filer  v.  NewYorkC.  R.  R.  C7o.,68N. Y.  124;  S.  a, 10 Am.  B«p. 
327 ;  Wf/aU  v.  Citixena'  R.  W.  Co. ,  55  Mo.  485.  Whether  or  not  a  railroad  com- 
pany which  fails  to  bring  its  train  to  a  full  stop  at  a  station,  shall  be  held  lia- 
ble in  damages  for  an  injury  sustained  by  a  passenger  in  attempting  to  get  oS, 
will  depend  upon  whether,  under  all  the  circumstances.  It  was  prudent  for  him 
to  make  the  attempt:  Price  v.  St.  LoiUa,  K,  C.  da  N.  R.  W.  Co,,  72  Mo.  414. 
"Even  when  a  train  is  distinctly  under  way,  there  are  cases  *  *  *  where 
it  must  be  left  to  the  jury  to  say  whether  the  danger  of  going  aboard  was  so  ap- 
parent that  it  would  be  culpable  negligence:"  Agnew,  J.,  delivering  the  opin- 
ion of  the  court  in  Johnson  v.  West  Chester  <fc  P.  R.  R.  Co.,  70  Pa.  St,  357,  364; 
imnois  Cent.  R.  R.  Co.  v.  Able,  59  IU.  131 ;  Georgia  R.  R.  is  B.  Co.  y.  McCwdy, 
45  Ga.  288;  S.  G.,  12  Am.  Rep.  577.  Whether  or  not  there  has  been  contributory 
negligence  in  a  case  is  generally  a  question  for  the  jury,  upon  a  view  of  all  the 
facts:  Jamison  v.  San  Jos6  db  8.  C.  R.  R.  Co.,  66  GaL  603.     Where  a  railroad 
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company,  by  the  negligence  of  its  servants,  compels  a  passenger  to  choose 
l>etween  incnrring  some  risk  in  leaping  from  the  train,  and  being  exposed  to 
other  inconveniences  to  which  it  has  no  right  to  expose  him,  and  he  is  injured 
in  getting  off  under  circumstances  which  would  not  prevent  a  person  of  ordi- 
nary prudence  from  doing  so,  the  company  will  be  liable:  DtlamoUyr  v.  Mil- 
vxaiket  A  P.  D,  C,  R.  R,  Co.,  24  Wis.  578.  And  a  passenger  may,  without 
negligence,  leap  from  a  vehicle  in  order  to  save  himself  from  actual  or  reason- 
ably apprehended  peril:  Jones  v.  Boyce,  1  Stark.  493;  S.  C,  Thomp.  Can*. 
Pass.  246;  Stohea  v.  SaUonataa,  13  Pet.  181;  8.  C,  Thorap.  Carr.  Pass.  183; 
Frink  v.  PoUer,  17  HI.  406;  Eastman  v.  Sanborn,  3  Allen,  596,  citing  the 
principal  case. 

When  Name  of  Station  is  Called  out  by  the  servant  of  a  railroad  com- 
pany, the  passenger  has  a  right  1 3  infer  that  the  first  stoppage  of  the  train 
wyi  be  at  that  station,  and  he  will  not  be  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery,  by  construing  such  stoppage  as  an  invitation  to 
alight:  Central  R.  R.  Co,  v.  Van  Horn,  38  N.  J.  L.  133;  Milliman  v.  New 
York  C.  <fc  //.  R.  R,  R.  Co,,  66  N.  Y.  642;  Cockle  v.  Lo7id<m  «fc  S.  E.  R,  W.  Co., 
^  R.,  7  C.  P.  321,  326.  In  the  last  case  cited,  Cockbum,  C.  J.,  said:  "But 
ft  appears  to  us  that  the  bringing  up  of  a  train  to  a  final  stand-still  for  the  pur- 
pose of  the  passenger's  alighting,  amounts  to  an  invitation  to  alight,  at  all 
events,  after  such  a  time  has  elapsed  that  the  passenger  may  reasonably  in- 
fer that  it  is  intended  that  he  should  get  out,  if  he  purposes  to  alight  at  that 
particular  station.  But  otherwise,  if  the  passenger  had  no  reason  to  expect 
that  the  stoppage  was  final:"  Lewis  v.  London  G,  A  D,  R,  W,  Co.,  L.  R.,  2  Q. 
B.  66. 

In  the  case  of  Oee  v.  Metropolitan  R,  W,  Co,,  L.  R.,  8  Q.  B.  161,  the  plaint- 
iff, l)eing  a  passenger  on  defendants*  railway,  got  up  from  his  seat  and  put  his 
hand  on  the  bar  which  passed  across  the  window,  with  the  intention  of  look- 
ing out  to  see  the  signal  lights  at  the  next  station,  and  the  pressure  caused 
the  door  to  fly  open,  and  he  fell  out  and  was  injured.  There  was  no  other 
evidence  as  to  the  construction  of  the  door  and  its  fastenings.  The  court  of 
exchequer  chamber  held  that  the  plaintiff  was  not  guilty  of  contributory  neg- 
ligence so  as  to  prevent  his  recovery.  Cockbum,  J.,  said:  *'The  passenger 
did  nothing  more  than  that  which  came  within  the  scope  of  his  enjoyment  while 
traveling,  without  committing  any  imprudence.  In  passing  through  a  beau- 
tiful country,  he  certainly  is  at  liberty  to  stand  up  and  look  at  the  view;  not 
in  a  negligent,  but  in  the  ordinary  manner  of  people  traveling  for  pleasure." 
But  in  Adams  v.  Lancashire  etc.  R.  W.  Co.,  L.  R.,  4  C.  P.  739,  the  door  of 
the  plaintiff's  carriage  flew  open  three  times,  and  was  by  him  shut  each  time 
without  accident.  The  weather  was  fine,  and  there  was  room  in  the  carriage 
for  the  plaintiff  to  sit  away  from  the  door.  The  door  flew  open  a  fourth  time, 
about  three  minutes  before  the  train  came  to  a  station,  and  in  endeavoring  to 
shut  it  the  plaintiff  fell  out  and  was  injured.  The  court  held  that  he  could 
not  recover.  'When  a  railroad  company  has  been  in  the  habit  of  receiving 
and  discharging  passengers  at  places  other  than  their  regular  stations,  it  is 
not  negligence  for  passengers  to  get  on  or  off  at  those  places,  while  the  train 
is  standing  still,  and  there  is  no  apparent  danger  in  so  doing:  Keating  v.  N, 
r.  Cent,  d!  H,  R.  R,  R,  Co.,  49  N.  Y.  673;  MiUheU  v.  WeUem  A  A,  R,  R.  Co., 
30Ga.22. 

RiDiNO  nr  Unautbobizkd  Position  is  generally  regarded  as  proof  of  oon- 
tribotory  negligence.  Aa  where  a  passenger  rides  with  part  of  his  person  pro- 
truding beyond  the  base  of  an  open  window,  while  the  train  is  in  motion:  Todd 
▼.  Old  CoUmy  A  F.  R.  R,  Co,,  7  Allen,  207;  LatUsvilU  A  N.  R,  R.  Co,  v.  Sidsmgs, 
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5  Btuh,  1;  IndUxnapolia  A  (7.  R.  R,  Co,  v.  RtOher/ord,  29  Ind.  82;  PMburgh  A 
a  R.  R,  Co.  ▼.  Andrews,  39  Md.  329;  S.C.,18  Am.Bep.568;  ffolbrooky.  Utka 
4kS,R,R,Co,,l2^,Y,2ae;PUUburghd!C,R.R,Co.y,McClurg,mTA,St.2&^ 
In  the  case  last  cited,  Thompson,  C.  J.,  delivering  the  opinion  of  the  ooart, 
«aid:  *'A  passenger  on  entering  a  railroad  car,  is  presumed  to  know  the  use 
of  a  seat  and  the  use  of  a  window;  that  the  former  is  to  sit  in,  and  the  latter 
is  to  admit  light  and  air.  Each  has  its  separate  use;  the  seat  he  may  occupy 
In  any  way  most  comfortable  to  himself;  the  window  he  has  a  right  to  enjoy, 
but  not  to  occupy.  Its  use  is  for  the  benefit  of  all,  not  for  the  comfort  alone 
of  him  who  has  by  accident  got  nearest  to  it.  If,  therefore,  he  sit  with  his 
elbow  in  it,  he  does  so  without  authority;  and  if  he  allow  it  to  protrude  out, 
and  is  injured,  is  this  due  care  on  his  part?  He  was  not  put  there  by  the 
carrier,  nor  invited  to  go  there;  nor  misled  in  regard  to  the  fact  that  it  is  not 
a  part  of  his  seat,  nor  that  its  purposes  were  not  exclusively  to  admit  light 
and  air  for  the  benefit  of  aU.  His  position  is,  therefore,  without  authority. 
His  negligence  consists  in  putting  his  limbs  where  they  ought  not  to  be,  and 
liable  to  be  broken,  without  his  ability  to  know  whether  there  is  danger  or 
not  approaching.  In  a  case,  therefore,  where  the  injury  stands  confessed,  or 
is  proved  to  have  resulted  from  the  position  voluntarily  or  thoughtlessly  taken 
in  a  window,  by  contact  with  outside  obstacles  or  forces,  it  can  not  be  other- 
wise characterized  than  as  negligence,  and  so  to  be  pronounced  by  the  court." 
But  see  contray  Spencer  v.  Milwaukee  ds  P,  D,  C,  R.  R,  Co,,  17  Wis.  487;  Ch^ 
eago  <t  A,  R,  R,  Co.  v.  Pondrom,  51  111.  333,  decided  under  the  Dlinois  rule 
of  comparative  negligence. 

In  Ptnneylvania  R,  R,  Co.  v.  Langdon,  92  Pa.  St.  21,  it  was  decided  that 
it  is  contributory  negligence  on  the  part  of  a  passenger  to  ride  in  the  baggage- 
car,  contrary  to  a  known  rule  of  the  company.  Mr.  Justice  Paxson,  de- 
livering the  opinion  of  the  court  in  that  case,  after  reviewing  all  the  decided 
cases  on  this  subject,  said:  *'  I  am  not  aware  that  it  has  been  decided  in  any 
well-considered  case  that  a  passenger  may,  as  a  matter  of  right,  ride  in 
the  baggage-car  at  the  risk  of  the  company.  In  a  few  cases  it  has  been  held 
that  the  assent  of  the  conductor  is  sufficient  to  charge  the  latter  with  the 
consequences  of  such  act,  that  it  amounts  to  a  waiver  of  the  rule  forbidding 
passengers  to  ride  in  the  baggage-car.  But  how  can  a  conductor  waive  a  rule 
which,  by  its  very  terms,  he  is  commanded  to  enforce?  He  may  neglect 
to  enforce  it,  and  when  the  rule  is  a  mere  police  arrangement  of  the  company, 
such  neglect  may  perhaps  amount  to  a  waiver  as  between  the  passenger  and 
the  company.  But  when  the  rule  is  for  the  protection  of  human  life,  the 
case  is  very  different.  We  are  not  disposed  to  encourage  conductors  or  other 
railroad  officials  in  violating  reasonable  rules  which  are  essential  to  the  pro- 
tection of  the  traveling  public.  If  it  is  once  understood  that  a  man  who  rides 
in  a  baggage-car,  in  violation  of  the  rules,  does  so  at  his  own  risk,  we 
•hall  have  fewer  accidents  of  this  description."  But  in  Jacohtia  v.  St,  Paul  <ft 
M,  R.  R.  Co,,  20  Minn.  125,  it  was  decided  that  even  though  the  passenger 
is  duly  informed  of  a  regulation  excluding  passengers  from  the  baggage-car, 
yet  if  he  is  suffered  to  remain  there,  he  does  not  do  so  at  his  peril;  the  com 
pany  is  still  bound  to  exercise  the  highest  degree  of  care  for  his  safety.  See 
also  Wateon  v.  Northern  R.  W.  Co.,  24  Upper  Canada  Q.  B.  98;  Carroll  v. 
New  York  A  N.  H.  R.  R.  Co.,  1  Duer,  571.  Voluntarily  and  unnecessarily 
standing  on  the  plfttform  of  a  train  while  in  motion  is  such  negligence  as  will 
prevent  recovery  by  a  passenger  for  an  injury  received  by  him  while  in  that 
position:  JTidbey  ▼.  BoiUm  A  L.  R.  R.  Co.,  14  Allen,  429;  Quinn  v.  lUiiyoU  C. 
B.  R.  Co.,  51  HI.  495;  Bud  v.  N.  T.  Cent.  R,  R.  Co.,  31  K.  Y.  314.   Fassen- 
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gen  are  not,  however,  to  be  deemed  guilty  of  negligenoe  for  standing  on  the 
platform  of  cars  in  motion,  when  there  are  no  vacant  seata  inside  the  car: 
WiUis  V.  Lang  Island  B,  Ji.  Co.,  84  N,  Y.  670.  Nor  is  it  per  «e  negligence 
for  a  passenger  to  be  riding  on  the  platform:  Zemp  v.  EaUroad  Co.,  9  Rich. 
L.  84.  Biding  on  the  platform  of  a  street-car  ia  not,  for  obvions  reasons,  sub- 
ject to  the  same  mle  as  riding  on  the  platform  of  cars  propelled  by  steam. 
A  passenger,  therefore,  who  rides  on  the  platform  of  a  street-car  is  not  guilty 
of  such  contributory  negligence  as  to  prevent  his  recovery:  MteatL  v,Lynn 
ds  B.  R,  R.  Co.y  8  Allen,  234;  Augusta  A  S.  R.  R.  Co,  v.  Rem,  55  Oa.  128; 
Spooner  v.  Brooklyn  CUy  R.  R,  Co,,  54  N.  Y.  230;  S.  C,  13  Am.  Bep.  570. 
A  railroad  company  is  not  liable  for  injury  received  by  a  person  riding  on  the 
engine,  against  a  rule  of  the  company,  even  though  he  does  so  by  permission 
of  the  engineer:  Robertson  v.  New  York  A  E,  R.  R.  Co,,  22  Barb.  91.  But  a 
passenger  who,  through  the  negligence  of  the  carrier,  received  an  injury  while 
riding  on  the  outside  of  a  coach,  may  recover  for  such  injury,  although  he 
had  been  warned  by  an  agent  of  the  company  that  he  rode  on  the  outside  at 
his  risk:  KeUh  v.  Pinkham,  43  Me.  501. 

LiABiLiTT  OF  Gabsiers  OF  Passsnoxbs  AS  Affbcted  bt  Contbaot. — In 
the  note  to  Cole  v.  Ooodunn,  32  Am.  Dec.  498-^500,  it  was  shown  that,  in  Eng- 
land, prior  to  the  passage  of  the  statute  of  17  and  18  Vict.,  c  31,  sec  7,  com- 
mon carriers  of  goods  might  by  express  contract  exempt  themselves  from  all 
liability,  even  for  their  own  negligence,  but  that  in  this  country  it  is  almost 
universally  held  that  common  carriers  can  not  stipulate  for  exemption  from 
the  results  of  their  negligenoe.  The  same  difference  that  was  there  shown 
between  the  £Inglish  and  American  decisions  on  that  question,  exists  also  be- 
tween those  on  ^e  subject  under  discussion.  For  while  in  England  a  carrier 
of  passengers  may  exempt  himself,  by  contract  to  that  effect,  from  any  and  all 
negligence,  in  this  country  it  is  almost  universally  held,  that  a  carrier  of  pas- 
sengers can  not  by  any  contract  exempt  himself  from  the  results  of  his  negli- 
gence. The  following  cases  support  the  English  doctrine:  McCawley  v.  Fumess 
R,  W,  Co,,  L.  B.,  8  Q.  B.  Cas.  67;  QaUin  v.  London  A  N,  W.  R,  W,  Co,,  L.  B.,  10 
id.  212;  HaU  v.  NoHh  E,  R,  W,  Co,,  Id.  437.  And  the  following  cases  main- 
tain the  American  doctrine:  Railroad  Co,  v.  Lockioood,  17  WalL  357;  Jacobus 
V.  8L  Paul  A  C,  R,  R,  Co,,  20  Minn.  125;  Ohio  A  M,  R,  W,  Co,'^,  NUhles, 
'fhind.  271;  Clewland,  P,  A  A,  R,  R.  Co.v.  Cwran,  l»iMf>8t,  1;  Pmrnugl- 
voiiia  R,  R.  Co,  v.  Henderson,  51  Pa.  St.  315;  FUnn  v.  Philadelphia,  W,  A  B. 
R,  R,  Co.^  1  Houst.  469;  Chraham  v.  PacySe  R,  R,  Co,,  66  Mo.  536;  Toledo, 
W.  A  W,  R,  R,  Co.  V.  Beggs,  85  IlL  80;  AmM  v.  lUinois  C,  R.  R,  Co.,  83 
Id.  273;  Rose  v.  Des  Momes  V,  R.  R.  Co,,  39  Iowa,  246;  Railway  Co.  ▼.  Ste^ 
I,  95  U.  8.  656. 


HeNSHAW    ET   AL.   V.   ROBINB. 

[0  MlTGALF,  83.] 

Bill  or  Paboxia  Dbsobibino  Goods  Sold,  or  designating  them  by  a  name 
well  understood,  is  to  be  considered  a  warranty  that  the  goods  are  what 
they  are  so  described  or  designated,  even  where  the  goods  are  exam- 
ined by  the  vendee  at  or  before  the  sale,  if  they  are  so  prepared  and  pre* 
sent  such  an  appearance  as  to  deceive  skillful  dealers. 

Aj98UHP8it  on  an  alleged  warranty  upon  a  sale  of  indigo.    At 
ttie  trial  it  was  agreed,  that  the  defendant,  who  was  an  auotion- 
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eer,  had,  before  the  sale,  advertised  that  he  i;?onld  on  a  certain 
day  sell  "  two  cases  of  Manilla  indigo  of  superior  quality;"  that 
prior  to  the  day  of  sale,  the  ca6es  were  opened  and  an  opportu- 
nity given  for  their  examination,  and  that  one  of  the  plaintifib 
did  examine  them;  thai  the  two  cases  were  struck  off  to  the 
plaintiffs  as  the  highest  bidders,  and  were  immediately  delivered 
to  them  with  the  following  bill  of  parcels:  "August  9,  1843. 
Henshaw  &  Co.,  bought  of  Thomas  W.  Sears  &  Co.,  two  cases 
of  indigo— $272.35."  The  plaintiffs  introduced  evidence  tend- 
ing to  show  that  the  article  was  not  indigo,  but  a  worthless  arti- 
cle. It  was  agreed  that  the  plEiintiffs  had,  within  a  reasonable 
time  from  the  discovery  of  the  nature  of  the  article,  returned  it 
and  demanded  back  what  they  htid  paid  for  it.  It  was  also 
agreed  that  the  article  was  so  prepared  as  to  deceive  skillful 
dealers  in  indigo.  The  court  instructed  the  jury:  *'That  the 
bill  of  parcels,  delivered  by  the  defendant  to  the  plaintiffs,  con- 
tained a  warranty  that  the  article  sold  and  delivered  to  them 
was  indigo;  and  that,  if  the  jury  were  satisfied  that  it  was  not 
indigo,  nor  known  to  merchants,  nor  in  the  market,  as  indigo; 
and  that  it  was  worthless;  and  that  the  plaintiffs,  within  a  rea- 
sonable time  after  the  sale,  returned  the  article  to  the  defendant, 
and  demanded  the  price  paid  therefor;  and  if  the  article  was  so 
prepared,  and  presented  such  an  appearance,  as  would  deceive 
skillful  dealers  in  indigo,  the  plaintiffs  were  entitled  to  a  verdict 
for  the  sum  paid  by  them."  There  was  a  verdict  for  the  plaint- 
iffs, and  the  defendant  excepted  to  the  instructions. 

Robins,  for  the  defendant. 

Whiting,  for  the  plaintiffs. 

By  Court,  Wilde,  J.    Upon  the  exceptions  to  the  instructions 

given  by  the  court  of  common  pleas,  several  questions  have 

been  discussed  by  counsel,  two  only  of  which  we  deem  material 

in  the  decision  of  the  case.    The  first  question  is,  whether  when 

a  bill  of  parcels  is  given,  upon  a  sale  of  goods,  describing  the 

goods  sold,  or  designating  them  by  a  name  well  understood, 

such  a  bill  is  to  be  considered  as  a  warranty  that  the  goods  sold 

are  what  they  are  described  or  designated  to  be  in  the  bill.    The 

second  question  is,  whether,  if  such  a  bill  of  parcels  is  generally 

to  be  considered,  the  rule  applies  to  cases  where  the  goods  were 

examined  by  the  vendee,  at  or  before  the  sale.     On  both  these 

I  questions  there  are  conflicting  decisions.     But  as  to  the  first 

I  question,  we  consider  the  law  of  this  commonwealth  to  be  now 

I  well  settled;  and,  as  it  seems  to  us,  upon  sound  principles. 
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In  Bradford  t.  Manly,  13  Mass.  139  [7  Am.  Deo.  122],  it  was 
decided  that  a  sale  by  sample  is  tantamount  to  a  wanantj  that 
the  article  sold  is  of  the  same  kind  as  the  sample.  And  Chief 
Justice  Parker,  in  deUvering  the  opinion  of  the  court,  refers 
with  approbation  to  a  decision,  at  nisi  prius,  of  a  case  of  a  sale 
of  cocoa,  which  was  advertised  and  offered  for  sale  as  Carao- 
oas  cocoa;  and  it  was  held  that  the  adyertisement  was  equal  to 
an  express  warranty.  The  sample,  in  the  principal  case,  being 
a  representation  of  the  article  sold,  was  considered  as  equivalent 
to  the  advertisement  in  the  case  referred  to.  The  question  was 
afterwards  very  fully  considered,  in  the  case  of  Edsiings  v. 
Layering,  2  Pick.  214  [13  Am.  Dec.  420].  In  that  case,  it  was 
held  that  the  description  of  the  article,  inserted  in  a  bill  of  par- 
cels, or  in  a  sale  note,  such  as  is  used  in  England,  was  evidence 
that  the  thing  sold  was  agreed  to  be  such  as  represented,  and 
amounted  to  a  warranty  to  that  effect  The  words  of  the  bill  of 
parcels  were,  "  Sold  E.  T.  Hastings  two  thousand  gallons  prime 
quality  winter  oil;"  and  the  plaintiff  had  judgment  on  a  decla- 
ration in  asswmpsU  on  the  warranty.  The  doctrine  laid  down  in 
that  case  has  ever  since  been  considered  as  the  setUed  law  of 
this  commonwealth;  and  it  is  in  conformity  with  the  modem 
decisions  in  England,  Pennsylvania,  and  Maryland.  The  ques- 
tion was  very  fully  considered  in  Osgood  v.  Lewis,  2  Har.  &  G. 
495  [18  Am.  Dec.  317],  and  in  Borrehins  v.  Bevan,  3  Bawle,  23  [23 
Am.  Dec.  85] .  The  principle  maintained  by  these  cases  is,  that  the 
description  contained  in  a  bill  of  parcels  of  goods  sold  is  evidence 
of  the  terms  of  the  contract  of  sale,  and  so  imports  a  warranty 
that  the  goods  are  the  goods  described,  and  that  they  substan- 
tially agree  with  the  terms  of  the  description.  And  in  BcUturs 
V.  Sellers  &  Patterson,  6  Har.  &  J.  117  [9  Am.  Dec.  492],  and 
8.  C,  6  Id.  249,  it  was  decided  that  the  bill  of  parcels,  in  that 
case,  was  written  evidence  of  the  contract,  and  could  not  be 
added  to  or  varied  by  oral  testimony.  So  in  Yates  v.  Pym,  6 
Taunt.  446,  in  an  action  on  a  sale  note  of  "  fifty-eight  bales  of 
prime  singed  bacon,"  it  was  decided  that  the  contract  amounted 
to  a  warranty  that  it  was  prime  singed  bacon,  and,  being  in 
writing,  could  not  be  added  to  by  oral  evidence.  Whether 
these  decisions  are  well  founded  as  to  the  inadmissibiliiy  of  oral 
testimony  in  such  cases,  we  are  not  called  upon  to  consider  in 
the  present  case;  as  no  evidence  was  offered  to  control  or  vary 
the  description  in  the  bill  of  parcels.  But  we  do  hold,  that  tha 
description  in  a  bill  of  parcels  imports  a  warranty,  as  before  re- 
tnarked.    It  is  a  representation  and  declaration  that  the  article 
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sold  is  the  aitiole  deecxibed.    And  what  is  tfaia  but  an 
warranty  to  that  effect? 

To  create  an  express  wananty,  the  word  wanant  need  not  bo 
used,  nor  is  any  precise  form  of  expression  neoessaiy;  but  eveij 
affirmation,  at  the  time  of  the  sale  of  personal  chatielsy  amoimtB 
to  a  warranty.  This  seems  to  be  now  settled,  notwithstandiog 
the  old  case  of  Chandehr  t.  Lopus,  Cro.  Jac.  4»  as  to  the  sale  of 
a  bezoar  stone,  to  the  oontiazy.  It  was  so  decided  in  Osgood  ▼. 
Lewis  and  Borrekins  t.  Bevan,  already  cited,  and  in  Power  t. 
Barham,  4  Ad.  k  El.  473;  in  Shepherd  y.  Earn,  5  Bam.  A  Aid. 
240;  and  in  Freeman  t.  Baker,  2  Ner.  k  M.  446.  And  eren  in 
New  York,  where,  in  other  respects,  the  doctrine  in  Chanddor 
T.  Lopus,  supra,  is  adhered  to,  it  has  been  held,  neyertfaelesB, 
that  any  representation  of  the  thing  sold,  or  direct  affirmation 
of  its  qualify  and  condition,  showing  an  intention  to  warrant,  is 
sufficient  to  amount  to  an  express  warranty.  It  was  so  decided 
in  Chapman  t.  Murch,  19  Johns.  290  [10  Am.  Dec.  227];  and  in 
i9io6tt  ▼.  Colgate,  20  Id.  196  [11  Am.  Deo.  266].  To  the  mle  of 
construction  laid  down  in  these  cases,  it  was  objected  by  Chief  Jus- 
tice Gibson,  who  delivered  a  dissenting  opinion  in  Borrekins  t.  Be- 
van,  3  Bawle,  23  [23  Am.  Dec.  85],  tiiat  such  a  principle  would 
extend  to  loose  conversations  between  the  vendor  and  vendee,  in 
which  the  vendor  may  praise  his  goods,  or  express  any  opinion 
as  to  their  qualities.  But  it  is  quite  clear,  I  apprehend,  that  no 
such  conversations  or  opinions  would  or  could  be  construed  as 
amounting  to  a  warranty.  No  expression  of  an  opinion,  however 
strong,  would  import  a  warranty.  But  if  the  vendor,  at  the  time 
of  the  sale,  affirms  a  fact,  as  to  the  essential  qualities  of  his  goods, 
in  clear  and  definite  language,  and  the  purchaser  buys  on  the 
faith  of  such  affirmation,  that,  we  think,  is  an  express  warranty. 
In  the  present  case,  the  bill  of  parcels  affirms  the  article  sold 
to  be  indigo.  This  imports  an  express  warranty,  even  according 
to  the  cases  in  Johnson  before  cited,  if  it  was  so  intended.  And 
it  must  be  so  understood,  there  being  no  evidence  that  it  was 
not  so  intended.  This  case,  therefore,  and  the  cases  above 
cited,  differ  essentially  from  the  cases  cited  by  the  plaintiff's 
coimsel,  where  a  warranty  was  implied  on  the  ground  that  the 
article  sold  was  salable  in  the  market,  and  fit  and  proper  for 
the  purpose  for  which  it  was  purchased.  These  two  classes  of 
cases  depend  on  very  different  legal  principles,  as  to  the  latter 
of  which  we  do  not  intimate  any  opinion.  This  distinction  is 
not  noticed  in  the  New  York  cases,  where  it  has  been  held,  that 
the  description  in  a  bill  of  parcels  is  no  evidence  of  a  warranty. 
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either  express  or  implied.  Chancellor  Kent,  however,  who  deliy- 
ei^  the  opinioD  of  a  majority  of  the  court,  in  Seixaa  y.  Woods,  2 
Cai.  48  [2  Am.  Dec.  215],  the  leading  case  in  New  York,  expresses 
a  doubt  as  to  the  correctness  of  that  and  subsequent  decisions  on 
this  point.  '*  There  is  no  doubt  of  the  general  rule  of  law,"  he 
saySy  "  as  laid  down  in  Seixas  y.  Woods,  and  the  only  doubt  is, 
whether  it  was  well  applied  in  that  case,  where  there  was  a  de- 
scription in  writing  of  the  article  sold  by  the  vendor,  which 
proTed  not  to  be  correct,  and  from  which  a  warranty  might  have 
been  inferred:"  2  Kent's  Com.,  5th  ed.,  479. 

From  a  review  of  these  authorities,  we  think  the  weight  of 
anthoriiy  is  manifestly  in  favor  of  the  law  as  established  in  this 
commonwealth;  and  it  seems  to  us  to  be  founded  on  sound  prin- 
ciples.    The  plaintiff,  therefore,  is  entitled  to  recover,  unless, 
by  the  examination  of  the  article  purehased,  he  is  to  be  consid- 
ered as  having  waived  his  right  to  indemnity  under  the  warraniy. 
On  this  question,  also,  the  authorities  are  conflicting.    But  we 
are  of  opinion  that  the  examination  of  the  article  by  the  plaint- 
iff, at  the  time  of  the  sale,  is  no  evidence  of  his  intention  to 
waive  any  legal  right.     If  the  spurious  nature  of  the  article 
might  have  been  detected  on  inspection,  it  might  have  been 
etherwise;  but  we  must  infer,  from  the  instruction  of  the  court, 
that  the  jury  found  that  the  article  was  so  disguised  that  the 
deception  could  not  have  been  detected  by  a  skillful  dealer  in 
indigo,  without  resorting  to  an  analytical  experiment;  so  that 
no  neglect  can  be  imputed  to  the  plaintiff  in  not  making  a  care- 
ful examination.     In  Bradford  v.  Mardy,  before  referred  to,  the 
cocoa  was  examined  by  the  purchaser  before  the  sale,  and  yet 
the  vendor  was  held  liable  on  his  vrarranty.     And  the  like  de- 
cision was  had  in  l^e  v.  lynmore,  3  Camp.  462.     That  was 
assumpsil  on  a  sale  note  of  **  two  tons  of  fair  merehantable  sas- 
safras wood,  in  logs,  at  six  guineas  per  hundred  weight."    The 
defendant  was  a  druggist,  and  well  skilled  in  articles  of  that 
sort,  and  the  day  before  the  sale,  a  specimen  of  the  wood  sold 
veas  exhibited  to  him,  and  he  kept  it  the  following  night,  and 
had  a  fnU  opportuniiy  to  examine  it.    And  upon  this  evidence. 
Lord  EUenborough  decided  that  it  was  immaterial  that  the  de- 
fendant, the  vendee,  was  a  druggist,  and  skilled  in  the  na- 
ture of  medicinal  woods.     He  was  not  bound  to  exercise  his 
skill,  having  an  express  undertaking  from  the  vendor  as  to  the 
quality  of  tiie  commodity.     This  is  a  vezy  strong  case  on  this 
point.     So  also  is  the  case  of  Shepherd  v.  Kdin^  5  Bam.  &  Aid. 
240.    Li  that  ease,  the  question  depended  on  an  advertisenieiit 
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of  the  sale  of  a  Teaael,  in  which  she  was  desoribed  as  a  copper* 
fastened  yessel,  but  with  these  words  subjoined,  ''the  vooodU 
with  her  stores,  as  she  now  lies,  to  be  taJcen  with  aU  faulta, 
without  allowance  for  any  defects  whatsoeyer."  The  yeflsel, 
when  sold,  was  only  partially  copper-fastened,  and  she  was  not 
what  was  called  in  the  trade  a  copper-fastened  vessel.  The 
buyer,  however,  had  a  full  opportuniiy  of  eTamining  the  vonwil 
before  the  sale.  Upon  these  fi&cts,  it  was  deteimined  that  the 
purchaser  was  entiUed  to  damages,  in  an  action  upon  the  wbi^ 
ranty,  and  that  the  words  "  with  all  faults"  could  only  mean  aU 
faults  which  a  copper-burtened  vessel  might  have. 

Opposed  to  these  authorities  are  the  cases  in  New  York;  bat 
these  were  determined  on  the  assumption  that  there  was  no 
warranty,  express  or  implied,  and  they,  therefore,  have  no  bear- 
ing on  the  question  as  to  the  effect  of  the  inspection  of  tho 
goods  sold  by  the  purchaser. 

We  are  therefore  of  opinion,  that  the  i>laiTitiff  is  weU  enti- 
tied  to  judgment.  Indeed,  he  would  be  entitled  to  recover  bj 
the  law  as  it  is  held  in  New  York;  for,  according  to  all  the  au- 
thorities, he  had  a  right  to  rescind  the  contract.  And,  as  he 
has  returned  the  article  purchased,  he  might  recover  in  this 
action,  on  the  count  for  money  had  and  received,  if  there  had 
been  no  warranty.  We  have,  however,  no  doubt  that  the 
plaintiff  is  entitied  to  recover  upon  the  count  on  the  warranty, 
and  that  the  instructions  to  the  jury  were  in  all  respects  correct. 
The  exceptions,  therefore,  are  overruled,  and  judgment  is  to  be 
entered  on  the  verdict. 


DBsoBiPTioir  »  Bill  or  Pabcels  Amodvtb  to  Warbaktv:  BcrrdBbur, 
Sevan,  23  Am.  Deo.  85;  Osgood  y.  Lewis,  18  Id.  317;  ffeuUngs  t.  Lovenrng^ 
13  Id.  420;  Edwards  v.  Marcy,  2  Allen,  490,  dting  the  principal  csaew  Bat 
■ee  Towtll  V.  Oatewood,  33  Am.  Dec.  437;  HffaU  v.  Boyle^  25  Id.  276. 

Thb  principal  cask  is  citxd  in  Eklwards  v.  Marcy,  2  Allen,  489,  to  tlM 
point  that  any  affirmation  of  the  quality  or  oondition  of  the  thing  sold,  made 
by  the  seller  at  the  time  of  the  sale,  for  the  pnrpoee  of  aasaring  the  bayer  of 
the  tnith  of  the  faet  affirmed,  and  indnoing  him  to  parehaae,  if  ao  reoeiTed 
and  relied  on  by  the  purohaaer,  ia  an  ezprew  waitanty;  and  in  Lfum  v. 
Bertram^  20  How.  (U.  9.)  i53»  to  the  point  th«t  a  deaoription  of  ikmr  at 
Hszall,  imported  a  wananty  that  it  waa  manvfaotond  at  mlUa  that  naad 
that  brand. 
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[0  XkiOAur,  99.] 

Tka  DnnvGUiBHiNo  Cuabactkbibtio  ov  Mubdxb  n  Hojuoidi  wm 

Maijcb  afovethoaght,  express,  or  implied  by  law. 
Malus  is  to  bx  Intxbbed  tbom  ths  Act  ov  Willfullt  and  volimtarlly 

inflicting  a  mortal  wound  upon  the  deceased,  imleaB  soeh  faoto  are  proved 

by  a  pceponderance  of  evidence,  as  will  extenuate  the  homidde  and  ra- 

daoe  it  to  manslanghter. 
SvxBT  Sans  Man  must  bb  Pbbsdicbd  to  Contxmplatx  and  Intknd  the 

necessary,  natural,  and  probable  consequences  of  his  own  aotSr 

WOBDS,  HOWETXB  AOOBAYATINO,  ABB  NOT  C0N8IDBBBD  SumOIBNT  PbOT- 

ocation  to  extenuate  the  killing  of  a  person,  so  as  to  render  it  man* 

slaughter. 
IfALifiB,  IN  thb  Dxtinition  OF  MuBDXB,  18  Imfutkd  TO  AN  AoT  dona 

willfully,  malo  ammo,  wrong  in  itself,  injurious  to  another,  and  for  whioh 

there  is  no  apparent  justification  or  excuse. 
TkUBUMPTiON  OF  Malicb  fbom  Wbonoful  and  Injubioub  Act,  willfully 

done,  is  not  technical  or  artificial,  but  is  the  result  of  a  mode  of  l^gid 

reasoning  which  is  of  general  application. 

OmirilTUTlON  OF  MaSSACHUBXTTB   has   BFraOTUALLT  ADOFTBD   thb  RULBi 

and  principles  of  the  common  law  of  England,  so  far  as  they  are  ap- 
plicable to  our  condition,  and  has  given  to  them  an  authoritative  and 
binding  force  and  effect. 

Tbb  Fact  of  Killing  is  fbika  faoib  Bvidbnob  of  Maijcb,  and  unless 
overcome  by  preponderating  proof  the  other  way,  it  must  be  held  murder. 

taooF  OF  ExousB  OB  Mattxb  of  Bxtbnuation  Ijbs  on  thb  Aocitsbd,  and 
if  such  proof  is  not  made  by  a  preponderance  of  evidence,  the  extenua* 
tion  is  not  proved.  It  is  not  sufficient  to  raise  a  doubt,  even  though  it 
be  a  reasonable  doubt,  of  the  fact  of  extenuation. 

Whxn  Fact  is  to  bb  Pboybd,  it  must  bb  bt  Evidxncb  that  outweighs 
or  overbalances  the  evidence  which  it  is  brought  to  control. 

Whxbb  Fboof  Libs  on  Accused,  Hb  hat  Atail  TTtiwii.f  of  All  Bvi- 
dbnob on  both  sides. 

Ciui  Cbdob,  OB  GoBPus  Dsucn,  hust  bb  Pboybd  bbtond  Bbasonabli 
Bottbt,  otherwise  the  accused  is  entitied  to  an  acquittaL  But  if  the 
homicide  is  proved  beyond  reasonable  doubt,  and  no  fact  of  extenuation 
comes  out  with  the  proof  of  the  homidde,  then  the  offense  is  proved 
beyond  reasonable  doubt. 

Indictment  for  murder.  Defendant's  counsel  attempted  to 
proTe  that  the  offense  was  manslaughter.  After  the  jury  had 
deliberated  for  several  hours,  they  sent  to  the  court  this  ques- 
tion: ''  Were  the  jury  instructed  by  the  court,  that  the  prisoner 
must  prove  provocation  or  mutual  combat,  and  was  not  to  have 
the  benefit  of  any  doubts  on  the  subject  ?"  The  court  returned 
this  answer:  ''It  is  hardly  possible  to  give  a  direct  answer, 
affirmative  or  negative,  to  the  question  of  the  jury,  without  some 
explanation.     The  rule  of  law  is,  when  the  fact  of  killing  ia 
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proved  to  have  been  commiUed  bj  the  accused,  and  nothing 
further  is  shown,  the  presumption  of  law  is  that  it  is  malicious, 
and  an  act  of  murder.     It  follows,  therefore,  that  in  such  casoi 
the  proof  of  matter  of  excuse  or  extenuation  lies  on  the  acciiaed; 
and  this  may  appear,  either  from  evidence  adduced  bj  the  proee-' 
cution,  or  evidence  offered  by  the  defendant.    But  where  theze 
is  any  evidence  tending  to  show  excuse  or  extenuation,  it  is  for 
the  jury  to  draw  the  proper  inferences  of  &ct  from  the  whole 
evidence,  and  decide  the  fact  on  which  the  excuse  or  extenua- 
tion depends,  according  to  the  preponderance  of  evidence.  When 
there  is  evidence  on  both  sides,  it  is  hardly  possible  to  im<^n^ 
a  case  in  which  there  will  not  be  a  preponderance  of  proof  on 
one  side  or  the  other.    But  if  the  case,  on  the  evidence,  should 
be  in  equUibrio,  the  presumption  of  innocence  will  turn  the  scale 
in  favor  of  the  accused;  that  is,  in  a  case  like  the  present,  in 
favor  of  the  lesser  offense.    But  if  the  evidence,  in  the  opinion 
of  the  jury,  does  not  leave  the  case  equally  balanced,  then  it  is 
to  be  decided  according  to  its  preponderance."   The  jury  found 
the  defendant  guilty  of  murder,  and  his  counsel  moved  for  a 
new  trial  on  the  ground  of  misdirection. 

B.  H.  Dana,  jun,,  and  O.  W,  PhUlips,  for  the  defendant. 

8.  D.  Parker,  for  the  commonwealth. 

By  Court,  Shaw,  C.  J.  A  motion  has  been  submitted  by  the 
counsel  for  the  prisoner  after  conviction,  for  a  new  trial,  for  a 
misdirection  in  point  of  law,  in  the  instructions  of  the  court  to 
the  jury.  Such  a  motion  is  of  rare  occurrence;  and  as  a  cap- 
ital trial  is  by  law  a  trial  before  a  full  court,  it  can  not  be  con- 
sidered as  a  matter  of  course,  and  if  allowable  at  all,  it  must  be 
on  occasions  of  real  difficulty  and  importance. 

On  the  present  trial,  after  the  jury  had  retired  to  deliberate 
on  their  verdict,  and  had  been  some  time  in  consultation,  thej 
requested  a  further  instruction  of  the  court;  and  the  courts 
after  a  short  deliberation,  gave  them  instructions  upon  the  point 
proposed.  The  court,  although  they  took  as  much  time  for 
consideration  as  the  circumstances  of  the  case  then  admitted,  had 
yet  little  time  and  opportunity  for  reflection  and  the  examina- 
tion of  authorities,  and  were  very  willing  to  reconsider  the  sub- 
ject, under  the  light  which  might  be  thrown  upon  it,  by  the 
arguments  of  counsel  and  the  citation  of  authorities.  We  have 
had  the  aid  of  a  full  and  able  argument  by  learned  counsel,  and 
are  now  prepared  to  state  the  result.  It  is  a  sulqeot  of  nn* 
feigned  regret,  that  on  a  question  of  this  extreme  ddicai^  and 
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magnitude^  the  members  of  the  court  have  not  been  able  to 
oome  to  a  unanimous  opinion.  But  after  a  repeated  examination 
of  authorities,  and  the  fullest  discussion  and  interchange  of 
cypinion,  we  haye  not  been  able  to  come  to  such  a  desintble  re- 
sult. It  has  become  my  duty  to  state  the  opinion  of  a  majority 
of  the  court 

In  order  to  the  better  understanding  of  the  question  put  by 
Che  jury,  and  the  instructions  of  the  court  giyen  in  answer 
thereto,  it  seems  proper  to  state  briefly  the  course  of  the  trial, 
and  the  questions  in  fact  submitted  to  the  jury.    The  prisoner 
"was  indicted  for  the  willful  murder  of  James  Norton,  on  the 
night  of  the  second  of  July,  1844,  between  eleyen  and  twelve 
o'clock.    There  was  plenary  eyidence,  tending  to  prove  that  the 
said  Norton,  at  the  time  and  place  stated  in  the  indictment,  rfr- 
eeived  a  mortal  wound  by  a  dirk-knife,  the  blade  of  which  had 
penetrated  his  heart,  and  was  found,  on  a  posi  mortem  examina- 
tion, broken  off  in  the  body  of  the  deceased;  of  which  wound 
he  almost  instantly  died;  and  that  this  wound  was  inflicted  by 
the  hand  of  the  prisoner.    There  was  some  evidence  tending  to 
show  some  struggle  and  contest  between  the  parties,  at  or 
shorUy  before  the  time  at  which  the  mortal  wound  was  given, 
and  some  conflicting  evidence  in  regard  to  the  fact  and  to  the 
circumstances  of  such  contest  and  struggle.     The  ground  orig- 
inally taken  by  the  prisoner's  counsel  was,  supposing  the  charge 
of  killing  to  be  proved,  that  the  act  was  done  in  excusable  self- 
defense,  or,  that  if  it  was  a  culpable  homicide,  it  was  not  done 
with  malice,  so  as  to  make  it  murder,  but  done  in  heat  of  blood 
in  mutual  combat,  or  under  such  provocation  as  the  law  admits 
to  be  sufficient  to  extenuate  the  offense,  and  reduce  it  to  man- 
slaughter.    The  defense  was  ultimately  placed  mainly  on  the 
latter  ground,  and  one  of  the  questions  submitted  to  the  jury 
was,  whether  there  existed-  such  heat  of  Uood  in  mutual  com- 
bat, or  such  sufficient  provocation,  so  as  to  reduce  the  homicide 
to  manslaughter. 

The  question  put  by  the  jury,  some  time  after  they  had  with- 
drawn from  the  bar,  and  the  answer  thereto  by  the  court,  were 
thus.  [Here  the  chief  justice  stated  the  question  and  the  answer 
as  set  forth  in  the  facts,  ante,  373, 374.]  The  motion  for  a  new 
trial  is  made  on  the  ground  that  this  was  a  misdirection,  and  that 
the  jury  should  have  been  instructed  that,  if  there  was  sufficient 
evidence  to  raise  a  reasonable  doubt,  whether  the  homicide  was 
malicious,  or  committed  in  heat  of  blood  in  mutual  combat,  or 
suddenly,  upon  adequate  provocation,  so  as  to  extenuate  it  to 
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manslMaghter,  then  they  should  return  a  verdict  of  manfllaugb- 
ier.    This  is  the  question  we  are  to  consider. 

In  the  first  place,  it  is  proper  to  consider  what  the  natoxe  of 
the  homicide  was,  in  the  present  case,  to  distinguish  it  from 
other  species  of  homicide,  and  consider  what  was  the  nature 
and  tendency  of  the  evidence,  upon  which  the  instruction  was 
prayed  by  the  jury.    There  may  be  cases  of  homicide,  properly 
ruled  murder  by  implied  malice,  when  there  was  no  intention 
to  take  the  life  of  the  deceased  party,  as  where  one  wantonly 
throws  timber  from  a  house  into  a  street  in  a  populous  town, 
regardless  of  consequences;  or  where  one  feloniously  shoots  at 
tame  fowls,  with  intent  to  steal  them,  and  the  ball  accidentally 
hits  a  man  and  kills  him;  or  where  one  wantonly  suffers  a  wild 
beast  to  go  at  large;  or  where  one  rides  an  unruly  horse  into  a 
crowd;  or  where  a  mother  exposes  her  infant  child  in  a  garden, 
and  it  is  killed  by  a  kite;  or  where  the  overseers  of  different  par- 
ishes shift  a  pauper  infant  child  from  one  parish  to  the  other,  in 
a  contest  which  shall  support  it,  until  it  dies  of  cold  and  hun- 
ger; or  where  a  son  wantonly  exposes  his  sick  father  to  the  cold, 
so  that  he  dies;  or  where  a  woman  places  her  child  in  a  hog-sty, 
to  secrete  it,  and  it  is  destroyed.    All  these  (and  many  more 
cases,  mentioned  in  the  books,  might  be  named)  are  cases  where 
death  ensues  from  acts  done  recklessly  and  wantonly,  under  cii> 
oumstances  of  inhumanity  and  cruelty,  indicating  a  heart  devoid 
of  social  duty,  and  fatally  bent  on  mischief.     But  as  the  ques- 
tion, whether  such  homicide  be  murder  or  manslaughter,  must 
depend  upon  the  degree  of  carelessness,  cruelty,  or  malignity, 
presented  by  the  evidence,  depending  upon  the  particular  &ctB 
and  circumstances,  the  malice  must  be  an  inference  of  fact  from 
these  circumstances;  and  if  thereby  a  reasonable  doubt  exists, 
upon  the  evidence,  whether  the  fact  of  malice  is  proved,  a  jury 
may  be  properly  instructed  to  return  a  verdici  of  manslaughter. 
But  the  case,  to  which  the  rule  we  are  now  considering  applies, 
is  one  where  the  life  of  the  deceased  has  been  taken  by  the  ac- 
cused, by  a  voluntary  act,  a  wound  inflicted  with  great  violence, 
with  a  deadly  weapon,  and  upon  a  vital  part. 

The  distinguishing  characteristic  of  murder  is  homicide  with 
malice  aforethought,  express,  or  implied  by  law.  The  effect  of 
the  rule  presented  to  the  jury  was,  that  if  it  was  proved,  beyond 
reasonable  doubt,  that  the  defendant  had  willfully  and  voltm* 
tarily  inflicted  a  mortal  wound  upon  the  deceased,  malice  was  to 
be  inferred  from  this  act,  unless  such  facts  were  proved,  by  a 
pxeponderence  of  the  evidence,  as  would  extenuate  the  homicide 
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and  reduce  it  to  manslanghter.  This  rule  seems  to  rest  on  well- 
settled  prindpleSy  and  to  be  supported  by  a  great  weight  of  aa- 
ihorities. 

A  sane  man,  a  voluntaiy  agent,  acting  upon  motiyes,  must  be 
presumed  to  contemplate  and  intend  the  necessazy,  natural,  and 
probable  consequences  of  his  own  acts.  If,  therefore,  one 
▼oluntarily  or  willfully  does  an  act  which  has  a  direct  tendency 
to  destroy  another's  life,  the  natural  and  necessary  conclusion 
from  the  act  is,  that  he  intended  so  to  destroy  such  person's 
life.  So,  if  the  direct  tendency  of  the  willful  act  is  to  do  another 
some  great  bodily  harm,  and  death  in  fact  follows,  as  a  natural 
and  probable  consequence  of  the  act,  it  is  presumed  that  he  in- 
tended such  consequence,  and  he  must  stand  legally  responsible 
for  it.  So,  where  a  dangerous  and  deadly  weapon  is  used,  with 
Tiolence,  upon  the  person  of  another,  as  this  has  a  direct  ten- 
dency to  destroy  life,  or  do  some  great  bodily  harm  to  the  per- 
son assailed,  the  intention  to  take  life,  or  do  him  some  great 
bodily  harm,  is  a  necessary  conclusion  from  the  act. 

But,  however  suddenly  any  act  is  done,  the  intent  to  do  it 
precedes  the  doing  of  it,  and  the  act  is  done  in  pursuance  of 
the  intent  and  formed  design.  However  short  the  interval,  the 
intent  necessarily  precedes.  This  is  manifest  from  the  ordinary 
case  of  a  mortal  blow  given,  with  a  deadly  weapon,  immediately 
upon  words  of  provocation.  Words,  however  aggravating,  not 
being  considered  a  sufficient  provocation  to  extenuate  the  offense 
to  manslaughter,  it  is  uniformly  held  to  be  murder,  an  act  done 
with  malice  prepense;  and  it  is  not  the  less  preconceived,  be- 
cause the  act  immediately  followed  the  guilty  intent.  There  was 
obviously  no  intent  to  do  the  act  of  violence,  until  the  provoca- 
tion was  offered;  and  although  it  is  said  that  the  act  of  resent- 
ment follows  immediately,  yet  such  is  the  rapidity  with  which 
the  mind  operates  and  forms  its  purposes,  and  so  instantane- 
ously does  the  hand  execute  the  purposes  of  the  will,  that  the 
moment  which  intervenes  i^  sufficient  for  the  operation  of  the 
malignant  motive.  Otherwise,  the  suddenness  of  the  mortal 
blow,  on  provocation,  however  slight,  must  exclude  the  impli- 
cation of  malice.  But  the  law,  in  such  cases,  does  impute 
malice  to  the  act,  because  it  does  not  consider  the  weight  of  the 
provocation  such  as  naturally  to  arouse  so  violent  a  resentment; 
and  as  an  act  so  violent  and  cruel  can  not  be  attributed  to  a 
natural  resentment,  incident  to  the  infirmity  of  human  nature— 
on  which  ground  alone  it  can  extenuate  the  homicide — ^it  is  ne(^ 
essarily  attributed  to  malignity  of  heart. 
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Malice,  in  the  definition  of  murder,  is  impnted  to  an  act  done 
willfully,  malo  animo,  an  act  TTiong  in  itself,  injurious  to  another, 
and  for  which  there  is  no  apparent  justification  or  excuse. 
Such  justification  or  excuse  must  depend  on  the  existence  of 
facts;  and  such  facts  must  be  proved  and  fotmd,  in  order  to  be 
the  basis  of  any  judicial  decision.  The  willful  and  Toluntazj 
act  of  destroying  the  life  of  another,  is  an  act  wrong  and  unlaw- 
ful in  itself,  injurious  in  the  highest  degree  to  the  rights  of 
another,  being  the  greatest  wrong  which  can  be  done  to  him, 
oontraxy  to  the  laws  of  nature  as  well  as  society,  and  in  Tioia- 
tion  of  the  plainest  dictates  of  conscience.  The  natural  and 
necessary  conclusion  and  inference  from  such  an  act  willfully 
done,  without  apparent  excuse,  are,  that  it  was  done  malo  animo^ 
in  pursuance  of  a  wrongful,  injurious  purpose,  previously, 
though  perhaps  suddenly,  formed,  and  is  therefore  *'  a  homicide 
with  malice  aforethought,"  which  is  the  true  definition  of  mur- 
der. And  it  appears  to  us  that  this  is  not  a  forced,  arbitrary, 
technical,  or  artificial  presumption  of  law,  but  a  natural  and 
necessary  inference  from  the  fact.  This  will  be  more  appar- 
ent from  considering  what  malice,  in  legal  contemplation,  is, 
and  how  it  is  inferred  from  illegal  and  wrongful  acts,  in  other 
cases  of  crimes  and  offenses  of  less  magnitude.  Malice,  al- 
though, in  its  popular  sense,  it  means  hatred,  ill-will,  or  hostil- 
ity to  another,  yet,  in  its  legal  sense,  has  a  very  different  mean- 
ing, and  characterizes  all  acts  done  with  an  evil  disposition,  a 
wrong  and  unlawful  motive  or  purpose;  the  willful  doing  of  an 
injurious  act  without  lawful  excuse. 

Mr.  Justice  Bayley,  in  giving  the  opinion  of  the  court  in 
Bromage  v.  Prosser^  4  Bam.  &  Cress.  255,  though  on  a  subject 
widely  different  from  homicide,  thus  gives  the  legal  description 
of  malice,  in  contradistinction  to  the  popular  sense,  in  which 
the  term  is  commonly  used:  ''  Malice,  in  common  acceptation, 
means  ill-will  against  a  person;  but  in  its  legal  sense  it  means,  a 
wrongful  act  done  intentionally,  without  just  cause  or  excuse. 
If  I  give  a  perfect  stranger  a  blow  likely  to  produce  death,  I  do  it 
of  malice,  because  I  do  it  intentionally,  and  without  just  cause 
or  excuse.  If  I  maim  catUe,  without  knowing  whose  they  are, 
if  I  poison  a  fishery,  without  knowing  the  owner,  I  do  it  of  xual- 
ice,  because  it  is  a  wrongful  act,  and  done  intentionally.  If  I 
am  arraigned  of  felony,  and  willfully  stand  mute,  I  am  said  to 
do  it  of  malice,  because  it  is  intentional,  and  without  just  cause 
or  excuse."  This  is  sometimes  called  malice  in  law,  in  contra- 
to  malice  in  fact,  because  the  law  draws  the  inference 
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from  the  fact.  So,  in  civil  actions,  and  prosecations  for  minor 
otteuBGB,  some  authorities  in  our  own  books,  and  in  recent  cases, 
allostrate  this  legal  doctrine  of  malice.  In  WUls  y.  Noyes,  12 
Pick.  324,  the  court  charged  the  jury,  that  legal  malice  might 
differ  from  malice  in  the  common  acceptation  of  the  term;  that 
to  do  a  "wrong  or  unlawful  act,  knowing  it  to  be  such,  consti- 
tuted l^ial  malice.  This  was  affirmed  by  the  whole  court,  who 
flay,  that  whatever  is  done,  "  with  a  willful  disregard  of  the 
lights  of  others,  whether  it  be  to  compass  some  unlawful  end, 
or  some  lawful  end  by  unlawful  means,  constitutes  legal  malice." 
So,  in  a  more  recent  case,  Commonwealffi  y.  SneUingy  15  Pick. 
840,  the  court,  after  noticing  the  legal  and  popular  meaning  of 
the  term  "  malice,"  say,  '*  in  a  legal  sense,  any  act  done  willfully 
and  purposely,  to  the  prejudice  and  injury  of  another,  which  is 
unlawful,  is,  as  against  that  person,  malicious."  See,  also,  Fos- 
ter's Orown  Law,  256;  Buss,  on  Or.,  1st  ed.,  614,  note.  These 
instances,  taken  from  cases  having  no  analogy  to  the  crime  of 
homicide,  are  adduced  to  show,  that  the  presumption  of  malice, 
from  a  wrongful  and  injurious  act  willfully  done,  when  applied 
to  homicide,  is  not  technical,  or  artificial,  or  invented  for  the 
particular  occasion,  but  is  the  result  of  a  mode  of  legal  reason- 
ing which  is  of  general  application. 

The  same  doctrine  is  laid  down,  as  the  undoubted  law  of  Eng- 
land, in  a  recent  work  of  good  authority,  frequentiy  republished 
and  in  extensive  use  in  this  country,  2  Stark.  Ev.  903;  in  which 
the  writer  states  the  general  doctrine  I  have  been  stating,  that 
**  malicious"  imports  nothing  more  than  the  wicked  and  per- 
verse disposition  with  which  the  party  commits  the  act;  and  he 
illustrates  the  general  proposition  by  a  reference  to  this  pre- 
sumption of  malice  in  the  case  of  homicide.  His  words  are: 
"  The  application  of  the  term  '  malicious'  is  strongly  illustrated 
in  the  case  of  homicide,  where  the  mdlua  animus^  which  brings 
the  offense  within  the  denomination  of  willful  murder,  is  fre- 
quently to  be  collected  by  the  court,  as  a  matter  of  law,  from 
the  circumstances  of  the  case,  and  is  not  an  inference  of  fact  to 
be  drawn  by  a  jury,  as  it  must  necessarily  be  whenever  malice 
consists  in  the  specific  intention  actually  existing  in  the  mind  of 
the  agent,  at  the  time  of  the  act."  And  it  is  remarkable  that 
Mr.  Qreenleaf ,  whose  recent  treatise  on  evidence  is  to  be  re- 
garded rather  as  a  discussion  and  statement  of  the  grounds  and 
{xrincipleB  of  the  theory  of  proof  in  general,  than  as  a  detail  of 
the  rules  of  evidence,  puts  forth  this  same  presumption  of  mal- 
ice, not  as  an  arbitrary  or  technical  rule,  but  as  a  natural  infer* 
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enoe  dxawn  by  a  fair  coarse  of  reasoning,  from  the  laws  of 
nature,  the  experienced  coarse  of  homan  conduct  and  affiurs, 
and  the  connection  osuallj  found  to  exist  between  certain 
things,  and,  in  this  respect,  standing  upon  the  same  footing  as 
inferences  from  the  known  laws  of  natare.  He  adds:  *'The 
general  doctrines  of  presumptiye  evidence  are  not,  therefore, 
peculiar  to  municipal  law,  but  are  shared  by  it  in  common  with 
other  departments  of  science.  Thus,  the  presumption  of  a 
malicious  intent  to  kill,  from  the  deliberate  use  of  a  deadly 
weapon,  and  the  presumption  of  aquatic  habits  in  an  animal 
with  webbed  feet,  belong  to  the  same  philosophy,  differing  only 
in  the  instance,  and  not  in  the  principle  of  its  application:"  1 
Greenl.  Ev.,  sec.  14.  He  then  distinguishes  between  those 
which  are  conclusive,  and  not  capable  of  being  rebutted  by 
proof,  and  those  which  are  disputable,  and  may  be  overcome  by 
opposing  proof.  Of  the  latter,  the  following  is  the  illustration: 
«  Thus,  on  a  charge  of  murder,  malice  is  presumed  from  the 
fact  of  killing,  unaccompanied  with  circumstances  of  extenua- 
tion; and  the  burden  of  disproving  the  fact  is  thrown  upon  the 
accused:"  Sec.  84. 

I  shall  have  occasion,  hereafter,  to  state  more  fully  that  the 
term  "  deliberate,"  as  used  in  the  first  of  these  passages,  does 
not,  in  its  legal  acceptation,  so  much  import  an  act  done  after 
time  for  reflection,  as  a  voluntary  act,  an  act  done  upon  motive, 
of  purpose,  and  design,  in  contradistinction  to  acts  done  in  the 
heat  of  passion,  a  paroxysm  of  resentment,  in  which  reason  and 
choice,  for  the  moment,  have  no  agency.  The  books  constantty 
speak,  in  this  connection,  of  a  deliberate  act,  however  sudden. 
Whereas,  if  deliberation  implied  time  and  reflection,  a  deliberate 
act  could  never  be  sudden.  So  it  has  been  held  in  Pennsylva- 
nia, under  a  statute  which  requires  premeditation  to  constitute 
murder  in  the  first  degree,  that  the  intention  to  kill,  though  im- 
mediately executed,  is  still  the  true  criterion  of  the  crime,  and 
that  the  intention  of  the  party  can  be  collected  only  from  his 
words  and  actions:  Respvblica  v.  Midatto  Bob,  4  Dall.  146.  And 
in  various  other  cases  under  the  statute,  it  has  been  decided 
that,  where  it  appears  from  the  whole  evidence  that  the  crime 
was,  at  the  .moment,  deliberately  or  intentionally  executed,  the 
killing  is  murder.  It  is  sufficient,  if  the  circumstances  of  will- 
fulness and  deliberation  are  proved,  though  they  arose  and  were 
generated  at  the  period  of  the  transaction:  OommanweaUh  v. 
Dougherty ^  1  Brovme,  app.  xriii;  Penntylvania  r.  JfclUI,  Add. 
267. 
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I  'Will  add  a  few  oilier  authorities,  to  show  that  the  inferenoe 
of  maUoe  from  unlawful  acts  is  not  an  artificial  role  of  law,  but 
a  natural  inferenoe,  legitimately  deduced  from  facts  admitted 
or  proved,  and  that  it  is  not  peculiar  to  the  law  of  homicide,  but 
paevails  in  all  other  departments  of  the  criminal  law.  In  The 
MBng  v.  Dixon^  8  Man.  k  Sel.  11,  the  defendant  was  indicted  for 
deliTering  faiead,  mixed  with  unwholesome  and  nozioos  mate- 
xnls,  as  good  and  wholesome  bread,  for  the  use  of  the  children 
of  the  Royal  Iditaxy  Asylum  at  Ohekea.  There  was  a  motion 
in  amst,  for  the  cause,  among  other  things,  that  the  indictment 
did  not  show  that  the  defendant  intended  to  injure  the  chil- 
dren's health;  whereupon  Lord  Ellenborough  said:  "  It  was  a 
vniTsrsal  principle,  that  when  a  man  is  charged  with  doing  an 
•d  of  which  the  probable  consequence  may  be  highly  injtirious, 
ttie  intention  is  an  inference  of  law  resulting  from  ttie  doing  of 
file  act,  and  here  it  was  alleged  that  he  deliyered  the  loayes  for 
the  use  and  supply  of  the  children."  In  The  King  ▼.  PhUp,  1 
ICoo.  C.  O.  263,  the  prisoner  was  charged  with  burning  a  ship 
of  which  he  was  part  owner,  the  primaiy  purpose  being  to  de- 
fraud the  underwriters.  But  the  evidence  not  being  produced 
to  prove  the  fact  of  insurance,  that  intention  was  not  proved. 
But  there  were  counts  charging  the  accused  with  burning  the 
ship,  of  which  he  was  also  master,  with  an  intent  to  injure  the 
other  part  owners,  and  the  case  proceeded  on  them.  It  was 
argued  by  the  counsel  for  the  prisoner,  that  the  intention  to  de- 
fraud his  co-proprietors  was  not  proved,  but  that  a  different  in* 
tent  was  shown.  But  it  was  answered,  and  resolved  by  the 
court,  that  voluntarily  setting  fire  to  the  ship,  and  destroying 
her,  was  a  willful  act;  that  it  tended  to  a  destruction  of  the 
properly  of  others,  and  that  it  was  a  necessary  inference  of  law, 
that  he  intended  to  injure  them.  The  case  of  The  King  v.  JFbr- 
rington.  Buss.  &  By.  207,  is  to  the  same  effect. 

There  is  a  vexy  recent  case  to  the  same  point,  The  Qtieen  v. 
J3S{,  8  Car.  &  P.  274.  On  the  trial  of  an  indictment,  before 
Mr.  Baron  Alderson,  the  prisoner  was  charged  with  uttering  a 
forged  bill  of  exchange,  with  intent  to  defraud  Samuel  Minor. 
The  counsel  for  the  prisoner,  in  addressing  the  jury,  submitted 
{hat,  on  {he  evidence,  they  ought  to  negative  the  intent  to  de- 
fraud, because  there  was  evidence,  as  he  contended,  that  the 
prisoner  intended  himself  to  take  up  the  bill.  The  learned 
judge  told  the  jury  that  the  questions  for  them  were,  whethef 
the  defendant  uttered  the  bill,  as  a  true  bill,  to  Minor,  and 
whether,  if  he  did  so,  he  knew,  when  he  did  so,  that  it  was 
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foiged;  and  he  instracted  them  that»  if  ihej  should  find  theae 
two  facts,  then  they  ought  to  find,  as  a  neoessaiy  consequence 
of  law,  that  the  prisoner  meant  to  defraud.  **A  man,"  said  he, 
"  must  be  taken  to  intend  the  consequences  of  his  own  acts, 
and  must  intend  to  defraud,  if  he  pays  another  a  &lse  note  in- 
stead of  a  real  one/'  And  this  decision  was  affirmed  by  the 
fifteen  judges.    See  also  Hie  King  t.  Shqapard,  Buss,  k  By.  169. 

That  one  shall  be  presumed  to  intend  the  natural  conse- 
quences of  his  own  acts,  was  decided  in  the  remarkable  case  of 
The  King  y.  Woodbtime  and  Oohe,  in  1722,  referred  to  in  most 
of  the  books  on  crown  law,  and  reported  at  large  in  16  Howell's 
St.  Tr.  54.  The  indictment  was  founded  on  the  Ck>Tentiy  act, 
charging  the  aoonaed  with  lying  in  wait,  and  attacking  Edward 
Orispe,  with  a  sharp  and  heavy  instrument  called  a  bill,  with 
intent  to  maim  and  disfigure  him;  and  proof  of  this  intent  was 
necessary  to  bring  the  case  within  the  act.  The  proof  was,  thai 
they  conspired  to  murder  him;  struck  him  repeated  blows,  with 
a  hedge  bill,  in  his  face  and  on  his  head,  by  which  his  nose  was 
slit;  and  left  him  for  dead;  but  that  he  afterwards  recovered. 
The  ground  taken  by  Coke  was,  that  the  act  was  done,  not  with 
an  intent  to  disfigure,  but  to  murder.  But  it  was  answered  and 
resolved,  that  striking  a  man  in  the  face  with  such  a  weapon, 
with  an  ultimate  purpose  of  murdering  him,  had  a  direct 
tendency  to  maim  and  disfigure  him,  and  therefore  he  must  have 
intended  that  result;  and  he  was  convicted  and  executed. 

I  shall  now  consider  the  more  direct  question,  whether  the 
instruction  to  the  jury,  in  the  present  case,  was  right  and  con- 
formable to  law.  As  a  preliminary  to  this  inquiry,  we  must 
first  ask  where  we  are  to  look  for  the  governing  rules  and  prin- 
ciples of  law  on  this  subject.  The  statute  of  the  common- 
wealth provides  that  murder  shall  be  punished  with  death;  and 
it  prescribes  a  milder,  but  still  a  severe,  punishment  for  man- 
shiughter.  But  our  statutes  nowhere  define  murder  or  man- 
slaughter. They  do  not  declare  what  act  shall  constitute  either 
of  the  offenses,  nor  what  acts  of  homicide  shall  be  deemed  justi- 
fiable or  excusable.  We  are  then  obliged  to  seek  for  these  rules 
and  principles  in  the  common  law.  Our  English  ancestors,  on 
their  first  settlement  of  a  colony  here,  as  it  has  been  signifi- 
cantly expressed,  brought  the  common  law  with  them,  and 
claimed  it  as  their  birthright,  so  far  as  it  was  applicable  to 
their  state  and  condition.  After  the  establishment  of  a  new 
form  of  government,  by  the  grant  of  the  provincial  charter,  in 
1692,  one  of  the  first  acts  of  the  new  government  was,  to  oon- 
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iinae  in  force  all  the  local  laws  made  under  the  colonial  govem* 
ment.  And,  as  we  continued  to  be  English  subjects,  the  laws  of 
England,  with  some  modifications,  continued  in  force  till  the 
reyolution.  And  by  our  present  constitution,  part  2,  c.  6,  art. 
6,  it  is  declared,  that  *'  aU  the  laws  which  have  heretofore  been 
adopted,  used,  and  approved,  in  the  province,  colony,  or  state 
of  Miassachusetts  bay,  and  usually  practiced  on  in  the  courts  of 
law,  shall  still  remain  and  be  in  full  force,  until  altered  or  re- 
pealed by  the  legislature,  such  parts  only  excepted  as  are  repug- 
nant to  the  rights  and  liberties  contained  in  tiiis  constitution." 
These  provisions  have  effectually  adopted  the  rules  and  princi- 
ples of  the  common  law  of  England,  as  the  laws  of  this  com- 
monwealth, so  far  as  they  are  applicable  to  our  condition,  and 
given  them  an  authoritative  and  binding  force  and  effect.  To 
this  great  storehouse  of  learning  and  intelligence  we  must  re- 
sort, as  well  for  the  rules  and  principles  of  law,  as  for  the 
precedents,  forms,  and  modes  of  practice,  as  they  existed  at 
the  time  of  our  revolution,  and  not  since  otherwise  provided  for 
by  statute.  As  this  is  an  unwritten  law,  we  must  seek  for  the 
evidence  of  it  in  judicial  records,  precedents,  and  decisions, 
and  those  digests,  treatises,  and  commentaries,  of  learned  and 
experienced  men,  which  have  acquired  respect  and  confidence 
by  long  usage  and  general  consent.  If  we  consult  English  de- 
cisions made  since  the  revolution,  it  is  not  because  they  have 
any  binding  force  as  rules,  b^it  because  they  are  expositions  of 
the  rules  and  principles  of  the  common  law,  by  men  of  great 
experience  and  judgment  in  the  knowledge  and  application  of 
the  same  laws  which  we  are  seeking  to  expound.  And  if  we 
read  the  digests  and  treatises  of  reputable  authors,  published 
since  we  ceased  to  be  English  subjects,  it  is  because  they  con- 
tain the  authentic  records  of  the  precedents  and  judicial  pro- 
ceedings, which  furnish  the  evidence  of  the  conmion  law.  In 
like  manner,  the  decisions  of  courts  of  other  states,  having  the 
same  conmion  origin,  and  deriving  their  laws  from  the  same 
common  source,  are  valuable  and  useful,  in  enabling  us  the 
more  dearly  to  understand,  and  the  more  fitly  to  apply,  the 
rules  and  principles  of  our  own  authoritative  code  of  laws. 

With  these  views  of  the  sources  of  inquiry,  to  which  it  is  neo- 
essaiy  to  resort,  I  will  proceed  to  the  investigation.  I  will,  in 
the  first  instance,  cite  the  rule  as  laid  down  by  Sir  Michael  Foe> 
ter,  an  eminent  judge  of  the  highest  court  of  criminal  jurisdi<^ 
tion,  many  years  before  our  revolution^  when  the  people  of 
Miassachusetts  were  under  English  jurisdiction.    He  was  also  a 
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most  acnte,  diserixnixiatiiig,  and  exact  writer,  whose  chajyter  oa 
the  law  of  homicide  has  been  a  work  of  etandard  aatfaority  on 
that  aabjecty  for  a  centmy.  Sir  William  Blackstone  says  of  him, 
that  he  was  a  verj  great  master  of  the  common  law.  In  a  caae  of 
great  public  in  tereet ,  in  which  a  habeas  corpus  had  iasaed  from  the 
court  of  king's  bench,  to  obtain  the  discharge  of  the  lord  mayor 
of  London,  who  had  been  committed  to  the  tower  of  liondon, 
by  the  house  of  commons — a  case  inyolving  critical  questions  in 
regard  to  the  liberty  of  the  subject  and  the  power  of  the  com- 
mons — ^Lord  Chief  Justice  De  Ghrey  deliyered  his  opinion,  in 
which  the  other  judges  concurred,  refusing  to  discharge  the 
pariy  and  remanding  him  to  the  tower.  On  that  occasion,  cit- 
ing, among  otheis,  the  opinion  of  Mr.  Justice  Foster,  in  support 
of  his  opinion,  he  speaks  of  him  as  one  "  who  may  be  truly 
called  the  magna  charta  of  liberty  of  persons,  as  well  as  for- 
tunes:" Oaseo/Oro^^  Lord  Mayor  of  London,  QWUa.  203.  His 
work  was  cited  at  large  by  the  court,  and  apparently  relied 
on,  as  authority  for  a  very  important  point  of  law,  in  the  case  of 
OommonweaUh  v.  Knapp,  9  Pick.  517  [20  Am.  Dec.  491]. 

The  rule  is  thus  stated  in  Foster's  Grown  Law,  255 :  **  In  ereiy 
charge  of  murder,  the  fact  of  killing  being  first  proved,  all  the 
circumstances  of  accident,  necessity,  or  infirmity,  are  to  be  sat- 
isfactorily proved  by  the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him;  for  the  law  presumeth  the  fad 
to  have  been  founded  in  malice,  until  the  contraiy  appeareth. 
And  veiy  right  it  is  that  the  law  should  so  presume.  The  de- 
fendant, in  this  instance,  standeth  upon  just  the  same  ground 
that  eveiy  other  defendant  doth;  the  matters  tending  to  justify, 
excuse,  or  alleviate,  must  appear  in  evidence,  before  he  can  avail 
himself  of  them."  As  this  was  not  a  judicial  opinion,  given  in 
the  actual  administration  of  justice,  it  may  become  neceesaiy  to 
trace  it  to  an  earlier  source. 

Lord  Coke,  in  3  Inst.  47,  having  described  murder  as  hom- 
dde,  "  with  malice  forethought,  either  expressed  by  the  party 
or  implied  by  law,"  proceeds,  in  p.  51,  thus  to  define  malice 
prepensed:  ^'  Malice  prepensed  is  when  one  compasseth  to  kill, 
wound,  or  beat  another,  and  doth  it  aedaio  animo.  This  is  said 
in  law  to  be  malice  forethought,  prei>ensed,  maliHa  prwooQ' 
ikUa."  Here,  perhaps,  the  same  remark  may  be  made  on  the 
word ''  sedaio"  which  was  before  made  on  the  word  "  deliberate;" 
that  it  rather  denotes  an  act  done  in  pursuance  of  a  motive,  with 
an  intent  and  formed  design,  in  contradistinction  to  an  act  done 
in  an  ebullition  of  anger,  in  which  reason  and  judgment  are  for 
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the  moment  suspended.  But  whether  or  not  this  is  the  tnui 
meaning  intended  to  be  expressed  by  Lord  Coke,  I  think  it  is 
made  clear,  by  his  definition  of  implied  malice,  on  the  next 
page:  **  First  in  respect  of  the  manner  of  the  deed.  As,  if  one 
killeth  another  without  any  provocation  on  the  part  of  him  that 
IB  slain,  the  law  implieth  malice,  whereof  you  may  read  in  Mao» 
kaUeifB  Caae/'  9  Go.  67  b. 

Mackalley's  Gomc  was  heard  before  all  the  judges,  on  a  special 
verdict,  on  an  indictment  of  several  persons  for  the  murder  of  a 
civil  officer.  Many  points  were  considered  and  adjudged,  and 
it  is  difficult,  without  making  too  large  an  extract,  to  state  the 
exact  point  decided  on  this  subject.  But  I  understand  it  to  be 
stated  by  Lord  Coke,  as  decided  by  all  the  judges  and  barons, 
that ''  if  one  kills  another  without  provocation,  and  without  any 
malice  prepense  which  can  be  proved,  the  law  adjudges  it  mur- 
der, and  implies  malice;  for  by  the  law  of  God  every  one  ought  to 
be  in  love  and  charity  with  all  men;  and  therefore,  when  he  kills 
one  without  provocation,  the  law  implies  malice,  and  he  may  be 
indicted  generally,  that  he  killed  of  malice  prepense;  for  malice 
implied  by  law,  given  in  evidence,  is  sufficient  to  maintain  the 
general  indictment."  This  case,  decided  in  the  reign  of  James 
I.,  on  great  consideration,  by  all  the  judges,  appears  clearly  to 
decide  the  point,  that  if  the  fact  of  killing  is  proved,  and  on  this 
iroof  of  the  homicide  no  excuse  or  extenuation  appears,  no 
otlier  proof  of  malice  need  be  given;  the  malice  is  proved  by  the 
act,  and  a  conviction  of  murder  must  necessarily  follow.  It  is 
an  act  done  malo  ammo,  and  without  excuse  or  justification 
which  can  be  proved. 

In  the  above  statement,  the  case  of  a  killing  without  jirovoca* 
tion  is  put.  But  I  think  it  will  manifestly  appear,  from  a  great 
variety  of  cases,  that  this  is  equivalent  to  saying,  that  it  is 
where  no  provocation  appeareth;  where  none  is  proved;  on  the 
well-known  rule,  that  facts  alleged,  but  not  proved,  are  consid* 
ered,  for  aU  judicial  pturposes,  as  not  existing.  This  is  estab- 
lished by  Leg^s  Case,  Eel.  27.  One  John  L^g  was  indicted 
for  the  murder  of  Bobert  Wise.  "It  was  upon  the  evidence 
agreed,  that  if  one  loll  another,  and  no  sudden  quarrel  appear- 
eth, this  is  murder,  as  in  MackaJleikfs  Case,  9  Oo.  67  b.  And  it 
lieth  on  the  party  indicted  to  prove  the  sudden  quarrel."  This 
was  affirmed  in  the  leading  case  of  The  King  v.  Ondyy,  2  Ld. 
Baym.  1485,  and  S.  C,  2  Stra.  766.  It  was  argued  on  a  special 
verdict,  before  all  the  judges,  in  the  year  1727,  and  their  unan- 
imous opinion  was  delivered  by  Lord  Baymond,  0.  J.    The 
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case  is  too  long  to  dte,  but  I  will  state  serezal  points  decided, 
bearing  upon  the  present  question.  On  the  subject  of  implied 
malice,  it  was  held,  that ''  killing  a  man,  without  a  proyocation, 
is  murder;  as  if  A.  meets  B.  in  the  street  and  immediately  runs 
him  through  with  a  sword,  or  knocks  out  his  brains  with  a  ham- 
mer or  bottle/'  One  objection  to  the  verdict  was,  that  the  hom- 
icide was  upon  a  sudden  quarrel,  and  so  but  manslaiighter; 
whereupon  the  court  stated  the  rule  thus:  ''  In  answer  to  this 
objection,  I  must  first  take  notice,  that  where  a  man  is  killed, 
the  law  will  not  presume  that  it  was  upon  a  sudden  quarrel,  un- 
less it  is  proved  to  be;  and  therefore,  in  Leg^s  Case^  Kel.  27,  if 
was  agreed  upon  evidence,  that  if  A.  kills  B.,  and  no  sadden 
quarrel  appears,  it  is  murder;  for  it  lies  upon  the  party  indicted 
to  prove  the  sudden  quarrel." 

There  is  another  view  of  the  subject,  which  appears  to  me  to 
lead  strongly  to  the  same  conclusion.  I  allude  to  the  cases  of 
special  verdicts  and  judgments  thereon.  It  is  a  settled  rule,  and 
was  so  laid  down  in  Ondnfs  Oase^  2  Ld.  Baym.  1485,  to  ^vduch 
aU  the  judges  agreed,  that  the  court  are  judges  of  the  malice, 
and  not  the  jury;  and  that  the  court  are  also  judges  of  the  facts 
found  by  the  jury,  whether,  if  the  quarrel  was  sudden,  there 
was  time  for  passion  to  cool,  or  whether  it  was  deliberate  or  not 
It  is  an  equally  well-settled  rule,  that  if,  upon  all  the  facts 
found  and  returned  by  the  jury  in  a  special  verdict,  the  accused 
may  be  not  guilty,  the  court  will  take  nothing  by  intendment, 
and  are  bound  to  pronounce  him  not  guilly. 

If  the  fact  of  killling  did  not  necessarily  imply  malice,  au^ 
exclude  the  inference  of  heat  of  blood  on  provocation,  or  in 
mutual  combat,  then  it  would  follow  that,  after  the  fact  of  kill- 
ing is  found,  if  the  jury  do  not  negative  such  fact  of  provoca- 
tion or  mutual  combat,  it  would  still  be  left  equivocal,  whether 
the  homicide  was  upon  malice  or  heat  of  blood,  and  the  court 
could  not  render  a  judgment  as  for  murder.  But  it  is  believed, 
that  in  Mawgridge's  C<i8e^  Eel.  119,  and  in  Ondn^s^  supra,  and 
many  other  instances  of  special  verdicts,  the  jury  do  not,  in 
terms,  find  that  the  homicide  was  of  malice,  nor  do  they  return, 
negatively,  that  there  was  no  provocation,  or  sudden  quarreL 
They  return  the  facts;  of  course,  the  facts  proved,  and  no  others. 
If,  upon  these  facts,  the  court  conclude  that  there  was  a  homi- 
cide with  malice,  judgment  is  entered  for  murder;  because, 
whether  malicious  or  not,  is  matter  of  law.  So  if,  upon  the 
verdict  of  the  jury,  no  fact  of  provocation  or  sudden  quarrel 
appears,  it  is  beer  use  no  such  fact  was  proved  to  their  satisfao- 


ICaich,  1845.]       (Tomhonwealth  t;.  Yobil  387 

tion.  The  xeaaon  whj  the  ooort  are  bound  to  vender  jndgment 
for  mnider,  when  the  yerdict  neither  finds  nor  negatiyee  the  fact 
of  proyooation  or  sudden  quarrel,  is,  that  in  the  absence  of  proof 
of  these  &ctSy  the  law  presumes  malice,  from  the  act  of  killiDg^ 
unless  the  matter  of  excuse  or  extenuation  affirmatiyelj  appears; 
and  unless  it  does  so  appear  upon  the  proof  in  support  of  the 
proyocation,  it  must  be  proyed  bj  the  accused;  otherwise  it  will 
not  appear  at  all.  It  follows,  therefore,  that  in  such  case,  if 
tbe  accused  does  not  or  can  not  offer  proof  of  such  fact,  satis- 
factory to  the  jury,  his  defense  on  that  ground  must  fail.  This 
18  clearly  stated  by  the  court  in  Oneby'a  Case,  in  2  Ld.  Baym. 
1494,  where  the  court  say:  "Although  there  are  many  special 
verdicts  in  indictments  for  murder,  there  neyer  was  one  where 
the  jury  find,  in  express  terms,  that  the  act  was  done  with 
malice,  or  was  not  done  with  malice  prepense,  or  that  it  was 
done  upon  a  sudden  quarrel  and  in  transport  of  passion,  or 
that  the  passion  was  cooled,  or  not  cooled,  or  that  the  act  was 
deliberate,  or  not  deliberate;  but  the  collection  of  those  things 
from  the  &cts  found,  is  left  to  the  judgment  of  the  court:** 
HoUowayefi  CoMe^  Palm.  645;  Cro.  Oar.  131;  S.  0.,  W.  Jones, 
198.  So  in  another  passage  in  the  same  opinion,  being  a  com* 
ment  upon  Le^s  Case,  before  cited,  it  is  said:  **  If  A.  kills 
B.,  and  no  sudden  quarrel  appears,  it  is  murder;  for  it  lies  on 
ffae  party  indicted  to  proye  the  sudden  quarrel;  and,  therefore^ 
the  jury  not  haying  found  any  such  thing  for  the  prisoner's 
benefit,  it  is  to  be  took  there  was  no  such."  From  this  yiew 
of  the  immemorial  usage  of  the  courts,  upon  special  yerdicts^ 
it  appears  manifest  that  the  fact  of  killing  iaprima  facie  eyi* 
dence  of  malice,  and  unless  oyeroome  by  preponderating  proof 
the  other  way,  it  must  be  held  murder,  and  judgment  go  ao- 
oordingly. 

This  yiew  of  the  law  of  homicide,  showing  how  a  judgment 
must  be  rendered  upon  a  special  yerdict  which  finds,  in  terms, 
neither  the  fact  of  malice  nor  the  fact  of  proyocation  or  sudden 
quarrel  (including,  of  course,  the  nature  and  incidents  of  such 
proyocation  or  quarrel),  in  extenuating  the  homicide,  leads  to 
the  consideration  of  another  part  of  the  direction  to  the  jury» 
excepted  to  by  this  motion.  This  direction  was,  that  if,  in  their 
opinion,  the  proof  preponderated  against  the  conclusion  that 
there  was  mutual  combat,  although  they  might  entertain  some 
doubts,  then  the  extenuation  was  not  proyed.  The  argument 
against  this  proposition  is  this,  that  as  it  is  a  maxim  of  the  crim- 
inal law,  in  fayor  of  life,  of  innocence,  and  of  immuniiy  from 
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paniflhmenty  that  the  guilt  of  the  aoooaed  must  be  proved  to  the 
full  satisfaction  of  a  jury,  and  if  thej  haye  reasonable  donbfca 
on  the  subject,  the  defendant  ought  to  be  acquitted;  then  if  the 
proof  of  the  fiict  of  extenuation  is  such  as  to  raise  a  reasonable 
doubt,  whether  there  was  not  such  sudden  quarrel  as  to  exten- 
uate the  homicide,  the  jury  ought  to  find  a  verdict  for  the  leaser 
offense;  otherwise  the  defendant  might  be  convicted  of  the  higher 
offense,  whilst  in  fact  the  jury  would  have  doubts  whether  he  was 
guilty  of  it.  This  is  putting  the  objection  strongly,  and  it  is  cer- 
tainly entitled  to  a  respectful  consideration.  But  we  think  it  is 
not  well  founded.  The  maxim  is  certainly  a  humane  and  a  sound 
one,  and  constantly  practiced  on,  that  guilt  must  be  proved  be- 
yond reasonable  doubt.  In  the  language  of  that  humane  jndge, 
Lord  Hale:  Ihdius  semper  est  errare  in  acquieUmdo  qujam  tn 
puniendo;  ex  parte  misericardiafy  quam  ex  parte  justUiiB.  But  we 
think  the  argument  drawn  from  it,  on  this  occasion,  is  not  valid. 
It  is  the  guilt  of  the  accused,  which  is  to  be  proved  to  the  satia- 
faction  of  the  jury,  and  beyond  reasonable  doubt.  Now  if  we 
are  right  in  the  main  point,  which  we  have  been  endeavoring  to 
establish,  his  guilt  is  proved  by  proof  of  the  act  of  voluntuily 
killing  another,  without  excuse  or  justification  apparent  upon 
the  proof  offered  in  support  of  the  prosecution.  Unless  this 
fact  is  proved  beyond  reasonable  doubt,  unquestionably  the  de- 
fendant is  entitled  to  an  acquittal.  But  when  this  is  proved  be- 
yond reasonable  doubt,  the  guilt  of  malicious  homicide  is  proved 
beyond  reasonable  doubt,  and  the  humane  maxim  of  law  is  not 
violated.  But  it  is  in  favor  of  life  and  innocence,  that  this 
maxim  of  criminal  law,  in  the  application  of  evidence,  has  been 
adopted;  and  therefore  it  was,  that  in  the  other  branch  of  the 
instruction,  the  court  directed  the  jury  to  find  for  the  prisoner, 
if,  in  their  opinion,  the  proof  preponderated  in  favor  of  the  fact 
of  sudden  and  mutual  combat.  Proof  beyond  reasonable  doubt 
is  necessary  to  establish  a  fact  against  the  accused;  but  prepon- 
derating proof — ^proof  sufiicient  to  satisfy  a  jury  of  the  fact — ^is  suf- 
ficient to  establish  a  fact  in  his  favor.  But  it  must  go  to  this  extent; 
otherwise  there  is  nothing  on  which  the  jury  can  found  their  be- 
lief, and  warrant  them  in  considering  the  fact  proved.  It  is  not 
sufficient,  therefore,  to  raise  a  doubt,  even  though  it  be  a  rea- 
sonable doubt  of  the  fact  of  extenuation;  simply  because  it  ia 
no  proof  of  the  fact.  And  here,  again,  we  think  the  point  may 
be  illustrated  by  considering  how  the  case  would  stand  on  a 
special  verdict  Supposing  the  jury  were  to  find,  in  the  usual 
form,  that  the  accused  made  the  felonious  assault  on  the  deceased 
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irith  a  dangerous  and  deadly  weapon,  called  a  dirk-knifBy  aLjd 
thecewith  gave  him  one  mortal  wound,  of  which  he  instantly 
died,  in  manner  and  form,  etc.;  and  should  also  retom,  thai 
there  was  some  evidence  tending  to  prove  that  said  wound  was 
given  in  heat  of  blood,  during  a  sudden  and  mutual  combat; 
bat  that  the  proof  of  such  fact  did  not  preponderate  over  the 
proof  against  it,  though  it  raised  some  doubt  in  their  minds. 
It  seems  to  us  that  it  must  be  then  considered  that  the  matter 
of  extenuation  was  not  proved;  and  then,  as  in  very  many  prec- 
edents, the  judgment  of  the  court  must  be  against  the  prisoner, 
for  the  higher  offense.  And  yet  that  would  be  precisely  similar 
to  the  present  case,  with  this  difference,  that,  in  this  case,  the 
jury  were  directed  to  draw  the  inference  as  they  should  find  the 
fsct  upon  the  proof;  whereas,  in  the  case  supposed,  the  infer- 
ence would  be  drawn  by  the  court,  on  the  same  state  of  the  case 
on  the  record. 

I  am  aware  that  Lord  Holt,  in  his  elaborate  opinion  in  Moiuh 
gridge^s  Case,  Kel.  119,  in  some  introductory  remarks,  states  the 
ancient  law  in  regard  to  murder  and  homicide,  in  the  time  of  the 
Danes,  and  afterwards  of  the  Normans,  in  which  certain  arbi* 
trary  presumptions  were,  by  express  enactment,  to  be  raised* 
Homicide  was  not  then  considered  murder,  unless  it  was  secret. 
Among  other  extraordinary  provisions,  it  is  stated  that,  before 
the  statute  of  Marlbridge,  as  the  law  stood  or  was  interpreted, 
if  a  man  was  found  to  be  slain  secretly,  it  was  always  intended, 
1.  That  he  was  a  Frenchman;  2.  That  he  was  Idlled  by  an 
Englishman;  8.  That  the  killing  was  murder;  and,  4.  That  if 
any  one  was  apprehended  to  be  the  murderer,  he  was  to  be 
tried  by  fire  and  water  (i.  «.,  by  ordeal),  though  he  killed  him 
by  misfortune;  which  was  extended  beyond  reason  and  justice, 
in  favor  of  the  Normans.  These  are  undoubtedly  cases  of  mere 
arbitrary  presumptions,  for  the  security  of  despotic  power,  rather 
than  the  dictates  of  reason  and  justice.  But  they  are  mentioned 
rather  as  curious  matters  of  remote  antiquity,  explaining  the 
origin  of  the  word  '*  murder,"  than  as  the  basis  or  origin  of  any 
modem  rule  of  law.  And  Lord  Holt,  in  the  same  opinion, 
adds:  ''It  appears,  that  since  the  time  of  Bracton"  (who  had 
described  murder  to  be  distinguished  from  manslaughter  only 
by  being  done  secretly,  clancvJo),  ''the  notion  of  murder  is 
much  altered,  and  comprehends  all  homicides,  whether  pri- 
vately or  publicly  committed,  if  done  by  malice  prepensed." 
In  the  same  elaborate  opinion,  Lord  Holt  states  the  law,  it  is 
believed,  as  it  is  now  imderstood  and  practiced.    "  Malice,"  he 
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eajBy  **  is  a  design  formed  of  doing  mischief  to  snothar;  ctcih 
quia  data  opera  male  agU^  he  that  designs  and  nseth  the  means 
to  do  ill  is  malicious."  **  He  that  doth  a  cniel  act  yolnntarilj, 
doth  it  of  malice  prepensed.  If  one  doth  sach  a  mischief  on  a 
sudden,  that  is  malice  prepensed;  for,  saith  my  Lord  Ooke,  if  it 
be  Yoluntarily,  the  law  will  imply  malice.  Therefore,  when  a 
man  shall,  without  any  provocation,  stab  another  with  a  dagger, 
or  knock  out  his  brains  with  a  bottle,  this  is  express  malice;  for 
he  designedly  and  purposely  did  him  the  mischief.  This  is,  sach 
an  act  that  is  malicious  in  the  nature  of  the  act  itself,  if  found 
by  a  juiy,  though  it  be  sudden,  and  the  words  ex  malUia  prcscth 
gUaia  are  not  in  the  verdict:"  Eel.  127.  And  in  the  opinion  of 
the  judges,  in  Onebt/s  Oase^  in  1727,  2  Ld.  Baym.  1487,  they 
say,  "without  entering  into  a  nice  examination  of  the  several 
definitions  or  descriptions  of  murder,  as  they  are  found  in  the 
old  law  books  of  Bracton,  Britton,  and  Fleta,  where  the  wicked- 
ness of  the  act  is  aggravated  by  the  circumstances  of  secrecy  or 
treachery;  murder  has  been  long  since  settled  to  be  the  volun- 
tary killing  a  person  of  malice  prepense,  and  that  whether  it 
was  done  secretly  or  publicly." 

An  instance  of  arbitrary  presumption,  created  by  positive  law, 
by  an  English  statute,  designed  to  prevent  the  growing  evil  of 
infanticide,  in  certain  cases  enacted  that,  if  a  woman  should  con- 
ceal the  birth  of  her  bastard  child,  and  afterwards  the  child 
should  be  found  dead,  it  should  be  presumed  that  the  child 
was  bom  alive,  and  that  she  killed  it.  This  statute  was  after- 
wards repealed. 

But  if  we  are  right  in  tracing  the  principle  and  the  true 
ground  of  the  rule,  which  seems  to  be  so  well  established  by 
authority,  it  is  not  like  an  artificial  presumption,  established  by 
positive  law,  on  considerations  of  policy;  nor  like  an  arbitrary 
edict  of  an  invading  sovereign,  jealous  of  his  newly  conquered 
and  still  exasperated  subjects;  but  an  instance  of  an  inference, 
drawn  by  correct  reasoning,  from  facts  proved,  which  must 
stand  until  controlled  or  rebutted  by  some  other  fact  proved. 
That  such  is  the  principle  and  foundation  of  this  rule,  I  have 
offered  some  standard  authorities  to  prove;  and  it  remains  only 
to  show  how  imiformly  this  rule  has  been  repeated,  and  en* 
forced  and  acted  upon,  both  by  judges  and  text-writers  of  estab- 
lished authority. 

I  have  already  cited  the  leading  passage  in  Foster's  Crown 
Law.  But  the  principle  is  recognized,  rather  than  formally 
stated,  in  various  passages  of  that  work.     ''  I  have  already  pre- 


March,  1845.]       Commonwealth  v.  Yobe.  891 

mised,  that  whoever  would  shelter  himself  under  the  plea  of 
proYOcation  must  prove  his  case  to  the  satisfaction  of  his  jury. 
The  presumption  of  law  is  against  him,  till  that  presumption  is 
repelled  by  contraxy  eyidence:"  p.  290.  And  again,  in  p.  318: 
"  For  all  Toluntaiy  felonious  homicide  without  a  proYOcation, 
is  undoubtedly  murder." 

Lord  Hale  says:  **  When  one  voluntarily  kills  another  with« 
out  any  provocation,  it  is  murder;  for  the  law  presumes  it  to 
be  malicious,  and  that  he  is  hosHs  humani  generis:"  1  Hale's  P. 
C.  455.  In  1  Hawk.,  c.  31,  sec.  32,  it  is  laid  down,  that  "  wher- 
ever it  appears  that  a  man  killed  another,  it  shall  be  intended, 
prima  facie^  that  he  did  it  maliciously,  unless  he  can  make  out 
the  contrary,  by  showing  that  he  did  it  on  a  sudden  provoca- 
tion," etc.  In  4  Bl.  Com.  201,  it  is  said:  ''We  may  take  it  for 
a  general  rule,  that  all  homicide  ia  malicious,  and  of  course 
amounts  to  murder,  unless  where  justified,  excused,  or  alleviated 
into  manslaughter;  and  aU  these  circumstances  of  justification, 
excuse,  or  alleviation,  it  is  incumbent  upon  the  prisoner  to  make 
out  to  the  satisfaction  of  the  court  and  jury;  the  latter  of 
whom  are  to  decide  whether  the  circumstances  alleged  are 
proved  to  have  actually  existed;  the  former,  how  far  they  ex- 
tend to  take  away  or  mitigate  guilt."  In  1  East's  P.  0.  224, 
840,  it  is  laid  down,  that  **  the  fact  of  killing  being  first  proved, 
the  law  presumes  it  to  have  been  founded  in  malice,  unless  the 
contrary  appear;  and  all  the  circumstances  of  accident,  neces- 
siiy ,  or  infirmiiy,  are  to  be  satisfactorily  proved  by  the  prisoner, 
unless  they  arise  out  of  the  evidence  produced  against  him. 
Upon  the  truth  of  these  facts,  so  alleged,  the  jury  alone  are  to 
decide;  but  whether,  taking  them  to  be  true,  the  homicide  is 
justified,  excused,  or  alleviated,  is  matter  of  law,  upon  which 
the  jury  ought  to  be  guided  by  the  direction  of  the  court." 
The  law  is  stated,  in  nearly  the  same  terms,  in  1  Buss,  on 
Crimes,  1st  ed.,  614-616.  It  is  there  said,  that  ''it  is  incum- 
bent upon  the  prisoner  to  make  out  such  circumstances"  of  alle- 
viation, etc.  The  following  books  are  to  the  same  eflTect:  Bac. 
Abr.,  Murder,  c.  2;  2  McNally,  546;  2  Stark.  Ev.  948;  Archb. 
Crim.  PL,  1st  ed.,  212,  213;  8  Ohit.  Orim.  L.,  4th  Am.  ed.,  727; 
Rose.  Crim.  Ev.,  2d  ed.,  20,  653;  1  Gabbett  Crim.  L.  455.  In 
The  Queen  v.  Kirhhamy  S  Car.  &  P.  116, 117,  Coleridge,  J.,  says: 
"As  soon  as  it  is  ascertained  that  one  individual,  in  the  posses- 
sion of  his  reason,  has  willfully  taken  away  the  life  of  another, 
the  law's  first  presumption  is,  that  the  party  is  guilty  of  mur- 
der."   **  The  law  requires  from  him  and  wiU  allow  him  to  show 
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that  fhare  imre  some  mitagating  eixonmsiBiioeB,  irhioh  alter  fhe 
presumed  oharacter  of  the  act." 

I  will  cite  ooly  one  other  recent  'Rngliali  oase ,  to  show  how  nm- 
formlj  this  role  of  law  is  applied  there,  in  like  cases.  In  The 
King  t.  Oreenacre^  8  Gar.  ft  P.  85,  the  question  was  whether  the 
offense  was  murder  or  manslanghter.  The  homicide  was  com* 
mitied  in  secret.  Lord  Chief  Justice  Tindal  told  the  jury  thus: 
**  There  are  seyeral  principles  of  law  relating  to  this  subject,  one 
of  which  is  perfectly  clear,  viz.,  that,  where  it  appears  tbat  one 
person's  death  has  been  occasioned  by  the  hand  of  another,  it 
behooyes  that  other  to  show  from  evidence,  or  by  inference  from 
the  circumstances  of  the  case,  that  the  offense  is  of  a  mitigated 
character,  and  does  not  amount  to  the  crime  of  murder."  This 
rule  has  been  adopted  and  sanctioned,  almost  in  the  same  terms, 
in  this  commonwealth,  and  in  several  of  the  states.  In  Comr 
monweaUk  y.  PMUips^  in  this  county,  in  the  year  1817,  Parker, 
0.  J.,  thus  laid  down  the  law:  **  When  a  homicide  is  committed, 
the  law  implies  malice.  It  is  incumbent  on  the  person  who 
committed  it  to  prove  the  absence  of  malice,  by  evidence  {oro- 
duced  in  his  defense;  or  the  proof  may  arise  out  of  the  evidence 
on  the  part  of  the  government:"  Ptoiphlet  report  of  Phillips* 
trial,  45. 

So  in  New  Tork:  The  People  v.  MbLeod.  1  Hill,  436  [87  Am. 
Dec.  828];  and  in  New  Jersey:  The  State  y.  Zdlers,  2  Halsi.  243. 
Bo  in  Pennsylvania,  by  the  common  law:  Pennsylvania  v.  Jibn^ 
eyman.  Add.  148;  Pennsylvama  y.  Bell,  Id.  161  [1  Am.  Dec 
i^8];  Pennsylvania  v.  MsIiUlt  Id.  267;  Pennsylvania  v.  Lewis, 
Id.  282.  Since  the  statute  of  that  state,  passed  in  1794,  the 
burden  of  proof  is  on  the  government;  and  unless  the  circum- 
stances of  malice  are  proved,  it  is  murder  only  of  the  second 
degree:  1  Whart.  Dig.,  4th  ed.,  327. 

I  have  thus  endeavored  to  establish  the  proposition,  and  it 
seems  to  me  most  abundantly  proved,  that  when  the  fact  of  vol- 
untaiy  homicide  is  shown,  and  this  not  accompanied  with  any 
fact  of  excuse  or  extenuation,  malice  is  inferred  from  the  act; 
that  this  is  a  fact  which  may  be  controlled  by  pioof ;  but  the 
proof  of  it  lies  on  the  defendant;  and  if  not  so  proved,  it  can 
not  be  taken  into  judicial  consideration.  This  is  expressed 
in  a  variety  of  forms,  a  variety  so  great  as  to  preclude  the 
supposition  that  it  depends  upon  a  form  of  words  or  mode 
of  expression  transmitted  by  one  writer  or  jurist  to  another, 
but  recognized  for  a  long  series  of  years,  as  a  rule  of  judi* 
dal   decision,    fotmded    on  the  principles   of   evidence  and 
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confirmed  bj  a  long   course  of   practice.     In  Leg^$  Case, 
Che  words  are,   "it  lieth  upon  the  party  indicted  to  proye 
Che  sadden  quarrel/'    So  in  Onebt^s  Case^  "  where  a  man  is 
Idlled,  the  law  will  not  presume  that  it  was  upon  a  sudden  quar- 
wd,  unless  it  is  proved  so  to  be."    Foster  says,  the  defendant 
«« must  prove  his  case  to  the  satisfaction  of  his  jury.    The  pre* 
sumption  of  law  is  against  him,  till  it  is  repelled  by  contrary 
•ridence."    Blackstone  says,  "  it  is  incumbent  on  the  prisoner 
io  make  out/'  etc.    East  says,  the  circumstances  "  are  to  be 
Batisfactorily  proved  by  the  prisoner.''    Starkie  says,  the  defend- 
ant "  must  prove  his  case."    Ooleridge,  J.,  says,  "  the  law  re* 
quires  from  him   to  show,"  etc.     Tindal,   0.  J.,  says,  "it 
behooves  him  to  show,'*  etc. 

These  various  expressions  we  consider  as  meaning  substan- 
tially the  same  thing.  Now,  whether  it  be  regarded  as  a  pre- 
sumption, to  be  rebutted  by  proof,  or  a  change  of  the  burden 
of  proof,  or  an  inference  of  fact,  to  be  controlled  or  disproved 
by  evidence,  as  applied  to  this  subject,  it  makes  little  difference. 
It  is  evidence  of  malidous  homicide,  which  must  have  its  effect, 
until  the  malice  is  disproved  by  satisfaotoiy  proof  of  drcum- 
atances  of  extenuation.  It  is  hardly  necessary  to  cite  author- 
ities to  the  veiy  familiar  principle,  that  when  a  fact  is  to  be 
proved,  it  must  be  by  evidence  sufficient  to  lead  a  jury  to  believe 
it  to  be  true;  and  that,  for  this  purpose,  it  must  outweigh  or 
overbalance  the  evidence  which  it  is  brought  to  control.  I  wiU 
■imply  allude  to  two  recent  cases  of  great  interest  in  this  court. 
In  OommonweaUh  v.  J.  F.  Knapp,  9  Pick.  496  [20  Am.  Deo. 
491],  the  prisoner  was  charged  with  aiding  and  abetting  in  the 
murder  of  Mr.  White.  The  proof  tended  to  show  tiiat  the 
prisoner  conspired  with  the  perpetrator  of  the  murder,  and  was 
in  a  situation  to  afford  encouragement  and  assistance,  though 
standing  at  some  distance  from  the  scene.  The  court  instructed 
the  jury,  that  if  the  prisoner  was  one  of  the  conspirators,  and 
in  a  situation  to  afford  some  assistance,  it  would  follow,  as  a 
legal  presumption,  that  he  was  there  to  carry  into  effect  the  con- 
carted  crime;  and  that  it  would  be  for  the  prisoner  to  rebut  that 
presumption,  by  showing  to  the  jury  that  he  was  there  for  an- 
other purpose. 

In  CammanweaUh  v.  Knapp,  10  Pick.  484  [20  Am.  Dec.  534], 
the  principle  is  laid  down  more  explicitiy.  The  prisoner  was 
charged  as  accessory  before  the  fact  to  the  same  murder;  and  it 
became  necessary  to  prove  the  conviction  of  the  principal.  The 
leeord  was  offered  for  that  purpose  and  objected  to.     The  court 
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admitted  it  as  prima  facie  evidence^  saying:  *'  It  may  be  rebutted 
by  showing  that  there  was  no  murder,  or  that  Francis  was  not 
in  a  situation  where  he  could  take  a  part  as  a  principal.  The 
prisoner  has  the  burden  of  proof.  He  must  show  the  jury  that 
Francis  ought  not  to  have  been  conTicted.  He  is  not  to  make 
the  propriety  of  the  couTiction  questionable  merely;  he  must 
prove  it  to  have  been  clearly  wrong." 

These  cases,  it  is  believed,  were  deliberately  tried,  and  the 
rules  of  law  laid  down  in  them  were  much  considered;  and  the 
passages  I  have  cited  are  directly  in  point.  In  both  cases,  it 
was  held  that  where  a  presumption  against  the  accused  was 
established,  or  a  prima  facie  case  made,  it  must  stand  as  a  fact 
proved,  till  overtiirown  by  proof  of  the  contraiy.  In  the  last 
case,  proof  of  murder  committed,  and  the  prior  conviction  of 
the  principal,  were  essential  averments  to  be  proved;  but  the 
record  of  the  conviction  was  held  prima  facie  evidence  of  that 
murder,  unless  proved  by  the  defendant  to  be  wrong.  Proof 
making  it  questionable  would  be  insufficient.  This  is  precisely 
conformable  to  the  direction,  in  the  case  at  bar,  that  when  the 
state  of  the  proof  is  such  that  it  becomes  necessaiy  for  the  ac- 
cused to  take  on  himself  the  proof  of  a  &ct,  it  will  not  be  suf- 
ficient to  make  it  doubtful  or  questionable;  it  must  proponder- 
ate. 

When  it  is  said  that  the  proof  lies  on  the  accused,  it  is  not  to 
be  understood  that  the  evidence  must  be  adduced  or  offered  by 
him;  he  may  avail  himself  of  all  the  evidence,  on  both  sides, 
whether  produced  by  himself,  or  coming  from  the  other  side,  on 
direct  or  cross-examination.  The  true  meaning  is,  that  the  ac- 
cused takes  the  responsibiliiy  of  that  fact,  and  if  the  proof  does 
not  sustain  it,  the  legal  conclusion  is  that  it  is  not  true,  and  he 
can  not  have  the  benefit  of  it,  as  a  fact  proved.  If  it  be  still 
insisted,  that  conformably  to  this  course  of  reasoning,  a  person 
on  trial  may  be  convicted  of  the  higher  offense  when  the  jury 
have  doubts  whether  he  ought  to  be  so  convicted,  we  think  the 
answer  is  obvious.  The  crime,  the  corpiLS  delicti^  is  to  be  proved 
beyond  reasonable  doubt;  otherwise  the  accused  is  entitled  to 
an  acquittal.  The  jury  must  be  so  instructed,  and  were  so  in- 
structed in  the  present  case.  If  the  homicide  was  proved  beyond 
reasonable  doubt,  and  no  fact  of  extenuation  came  out  with  the 
proof  of  the  homicide  (and  we  are  now  so  to  presume),  then  the 
offense  of  which  the  party  was  convicted  was  proved  beyond 
reasonable  doubt,  and  the  doubt  arises  only  in  regard  to  a  fact 
which  was  alleged  by  the  accused  in  extenuation,  but  not  proved. 
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This  would,  perhaps,  appear  more  clear,  in  a  case  where  there 
is  no  medium  between  acquittal  and  conviction,  as  there  is  in 
homicide,  by  a  verdict  of  manslaughter.  Suppose  a  party  in- 
dicted for  manslaughter,  and  that  the  defense  should  be  excus- 
able self-defense.  Suppose  the  fact  of  killing  should  be  clearly 
proved,  but  an  attempt  to  prove  a  previous  violent  attack  upon 
him  by  the  deceased  should  fail,  idthough  the  evidence  might 
tend  to  raise  some  doubt  whether  there  was  not  such  previous 
attack.  The  conviction,  in  such  case,  must  rest  on  proof  estab- 
lishing the  corpus  delicti  beyond  reasonable  doubt,  although  the 
whole  evidence  would  raise  a  doubt,  whether  there  had  not  been 
such  previous  attack.  The  proof  establishing  the  necessity  for 
such  taking  of  life,  in  self-defense,  must  be  satisfactorily  made 
out.  Baising  a  doubt  would  be  insufficient.  BoinJ.J.  Knapp'% 
OoMy  the  jury  might  have  entertained  great  doubts  of  the  cor» 
rectness  of  the  conviction  of  the  principal;  but  being  established 
by  proof,  sufficient  until  met  by  proof  sufficient  to  prove  it  in- 
correct, the  jury  were  rightly  directed  to  convict  him,  because 
such  proof  was  not  given. 

The  other  branch  of  the  direction  given  to  the  jury,  that  in 
case  of  the  proof  being  equal,  the  presumption  of  innocence 
would  turn  the  rule  in  favor  of  the  prisoner,  was  favorable  to 
the  accused,  and  could  not  be  and  has  not  been  objected  to  by 
him.    It  may  deserve  a  fuller  .consideration,  when  it  again 


On  the  principal  question,  upon  the  fullest  consideration  we 
have  been  able  to  give  it,  on  this  revision,  a  majority  of  the  court 
are  of  opinion  that  the  direction  was  right,  and  that  the  motion 
for  a  new  trial  must  be  overruled. 

WiLDB,  J.,  dissenting. 

Maucb  is  NioissAKT  IKGBBDIB5T  ov  MaBDXB:  SUuighter  y.CommomoeaUkf 
87  Am.  Deo.  638;  State  v.  HiU,  34  Id.  396. 

JuBT  MUST  Bs  Satisfixd  BEYOND  Rbasorablb  Doubt,  in  Older  to  oonviot  in 
eriminal  cMea:  F%ndiep  v.  Staie^  36  Am.  Deo.  656,  note  560;  Sumner  v.  SUOe, 
Id.  561,  note  563;  Biehardstm  v.  Burleigk,  3  Allen,  481,  citing  the  principal 


What  CoNsnnms  Mubdeb:  See  note  to  State  ▼.  Jokiuon,  85  Am.  Dea 
756,  where  all  the  oases  on  this  subject,  in  this  series,  are  oollected. 

Pbovocation  Nkveb  Dispbovbs  Mauos:  State  v.  /o/inson,  35  Am.  Deo.  742. 

Fact  of  Kiluvo  is  Pbima  Faoie  Evibbnoe  ov  Maliob,  and  the  burden  ol 
proTing  that  it  was  without  malice  lies  on  the  accused:  Coffee  ▼.  State^  24 
Am.  Deo.  570;  State  v.  Andereon,  5  Id.  648;  Penmtylvania  y.  Befl,  1  Id.  208. 

The  fbimcipal  case  is  cited  in  Ccmmonwealih  ▼.  MeKie,  1  Gray,  65,  to 
the  point,  that,  in  criminal  oases,  the  burden  of  proof  is  not  shifted  by  proof 
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of  a  yolnntvy  killing,  where  there  ia  excoae  or  jngtification  apperent  on  the 
pioot  offered  in  sapport  of  the  proeecntion,  eriaing  oat  of  the  circamstanoH 
attending  the  homicide;  and  in  People  t.  MUffoie,  5  Old.  190,  to  the  pobiti 
that  where  proof  of  eztenoating  ctroomstonoei  doea  not  pcepondeiate,  tha 
axtannatioB  k  not  wifliniently  made  oat. 


M:<:ri: 


GoMMOirWBAI/CH  t;.  Pi 

[9  Xbxoalv,  908.] 
iy>B  PKBIORMOTO  OpXRATION  ok  PkBONANT  WoM AK,  WnH  HKB  C6hbbii^ 

for  the  pnrpoee  of  oansing  an  abortion,  no  indiotment  liee  at  oommoa 
law,  without  averring  and  proving  that^  at  the  time  of  eoch  operatjon, 
the  woman  was  quick  with  child. 

IsDiOTMSirr.  The  first  count  alloged,  that  the  defendant  per- 
formed an  operation  upon  a  oertain  married  woman,  with  the 
intent  to  cause  her  to  miscarry,  and  bring  forth  prematurely  the 
child  with  which  she  was  at  the  time  pregnant,  and  that  the 
operation  had  the  effect  intended.  The  third  count  was  like  the 
first,  except  that  it  charged  that  another  married  woman,  upon 
whom  the  defendant  performed  a  like  operation,  was,  at  the 
time  of  its  performance,  ''quick  and  pregnant.''  The  other 
facts  appear  from  the  opinion. 

WUmot,  for  the  defendant. 

S.  D.  Parker,  for  the  commonwealth. 

By  Court,  Shaw,  0.  J.  Without  stating  partiouhrly  the  for^ 
mal  grounds  of  the  motions  in  arrest  of  judgment  and  for  a  new 
trial,  it  is  sufficient  to  say  that  they  resolve  themselves  into  one 
question,  namely,  whether  it  is  an  indictable  offense,  at  common 
law,  to  administer  a  drug,  or  perform  an  operation  upon  a  preg- 
nant woman,  with  her  consent,  with  the  intention  and  for  the  pur- 
pose of  causing  an  abortion  and  premature  birth  of  the  foetus  of 
which  she  is  pregnant,  by  means  of  which  an  abortion  is  in  fact 
caused,  without  averring  and  proving  that,  at  the  time  of  the 
administration  of  such  drug,  or  the  performance  of  such  opera- 
tion, such  woman  was  quick  with  child.  The  instruction  of  the 
judge  at  the  trial,  was,  that  it  was  not  necessaiy  to  aver,  or,  if 
averred,  to  prove,  this  fact;  and  if  this  instruction  was  incorreots 
a  new  trial  ought  to  be  awarded. 

We  must  take  care  not  to  confound  this  case  with  some  others, 
which  resemble  it  in  fact,  but  fall  within  another  principle.  The 
use  of  violence  upon  a  woman,  with  an  intent  to  procure  her 
miscarriage,  without  her  consent*  is  au  assault  highly  aggravated 
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Ij  such  wicked  puxpose,  and  would  be  indictable  at  common 
law.  So  where,  upon  a  similar  attempt  by  drugs  or  instmrnents^ 
the  death  of  the  mother  ensues,  the  "peaty  making  such  an  at- 
tempt, with  or  without  the  consent  of  the  woman,  is  guilty  of 
the  murder  of  the  mother,  on  the  ground  that  it  is  an  act  done 
without  lawful  purpose,  dangerous  to  life,  and  that  the  consent 
of  the  woman  can  not  take  away  the  imputation  of  malice,  any 
more  than  in  case  of  a  duel,  where  in  like  manner,  there  is  the 
consent  of  the  parties.  The  case  of  OommonweaUh  y.  Bangs,  9 
Mass.  387,  is  relied  on,  as  a  direct  authority  for  the  defendant. 
It  is  insisted  upon,  however,  on  the  part  of  the  prosecution, 
that  that  part  of  the  opinion,  which  states  that  it  must  be 
aTerred  and  proved  that  the  woman  was  quick  with  child,  was 
obiter  dictum,  and  not  necessary  to  the  decision. 

The  report  is  very  short;  and  as  no  reasons  are  assigned,  we 
can  not  certainly  infer  whether  the  decision  was  placed  upon 
that  ground.  The  motion  in  arrest  of  judgment  was  upon  two 
grounds:  1.  That  no  abortion,  in  fact,  was  produced;  and 
2.  That  it  was  not  alleged  that  the  woman  was  quick  with  child; 
and  the  judgment  was  arrested,  apparently  on  both  grounds. 
We  are  therefore  inclined  to  consider  it  as  an  adjudication  of 
the  poiut  now  raised.  And  the  court  are  of  opinion  that,  at 
common  law,  no  indictment  will  lie,  for  attempts  to  procure 
abortion  with  the  consent  of  the  mother,  until  she  is  quick  with 
child.  It  was  only  considered  by  the  ancient  conmion  law  that 
the  child  had  a  separate  and  independent  existence,  when  the 
embryo  had  advanced  to  that  degree  of  maturity  designated 
by  the  terms  '*  quick  with  child,"  although  to  many  purposes, 
in  reference  to  civil  rights,  an  infant  in  ventre  sa  mire  is  regarded 
as  a  person  in  being:  1  Bl.  Oom.  129.  And  the  ancient  author- 
ities, which  speak  of  this  crime  as  an  offense  at  common  law, 
speak  of  a  case  where  the  woman  is  quick  with  child.  In  8  Inst. 
60,  Lord  Coke  says:  "  If  a  woman  be  quick  with  child,  and,  by 
a  potion  or  otherwise,  killeth  it  in  her  womb,  or  if  a  man  beat 
her,  whereby  the  child  dieth  in  her  body,  and  she  is  delivered 
of  a  dead  child,  this  is  a  great  misprision  and  no  murder."  And 
to  the  same  point  are  the  more  ancient  authorities  of  Bracton 
and  Fleta.  Si  sit  aliquisx][ui  mulierem  pregnantem  percusserit, 
vel  ei  venenum  dederit,  per  quod  fecerit  abortivum,  si  puerpe- 
riimi  jam  f ormatum  vel  animatum  fuerit,  et  mazime  si  animatum, 
facit  homicidium:  Bracton,  121.  To  the  same  effect  are  1  Hawk., 
o.  81,  sec.  16;  and  1  Oabbett  Cr.  L.  519. 

This  distinction,  between  a  woman  being  pregnant  and  being 
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quick  with  child,  whaterer  may  be  the  physical  theory  upon 
which  it  was  originally  founded,  is  well  known  and 


in  the  law.  ''  Life/'  says  Blackstone,  "  begins,  in  contempla- 
tion of  law,  as  soon  as  an  infant  is  able  to  stir  in  the  mother's 
womb."  This  distinction  is  strongly  marked  in  the  statute  of  43 
Geo.  m. ,  c.  68,  known  as  Lord  EUenborongh's  act;  the  first  sec- 
tion of  which  dedaree  it  a  capital  offense  to  administer  a  drag  to 
cause  the  miscarriage  of  any  woman  then  being  quick  with 
child.  And  the  same  statute  has  another  provision,  dedaring 
the  same  act,  to  procure  the  miscarriage  of  a  woman  not  being 
quick  with  child,  a  felony  of  a  mitigated  character.  In  the  case 
of  Rex  ▼.  PhUlipSf  13  Camp.  73,  which  was  an  indictment  on 
this  statute,  it  was  held  by  that  learned  judge,  Mr.  Justice  Law- 
rence, that,  in  the  construction  of  this  statute,  the  words  *'  quick 
with  child"  must  be  taken  to  be  according  to  the  common  under- 
standing, which  was  proved  to  be  this;  that  a  woman  is  not  con- 
sidered to  be  quick  with  child,  till  she  has  herself  felt  the  child 
aliVe  and  quick  within  her.  It  is  not  necessary,  however,  to 
decide,  in  the  present  case,  what  degree  of  advancement  in  a 
state  of  gestation  would  justify  the  application  of  this  descrip- 
tion to  a  pregnant  woman;  because,  in  this  case,  it  was  not 
alleged,  and  the  court  ruled  that  it  was  not  necessary  to  joove, 
that  she  was  quick  with  child. 

The  only  authority,  adduced  in  support  of  the  prosecution, 
was  a  precedent  in  3  Chit.  Grim.  L.  798,  which  is  an  indictment 
at  common  law,  in  which  it  is  not  alleged  that  the  woman  was 
quick  with  child.  It  does  not  appear  that  any  judgment  was 
rendered  on  this  indictment,  which  was  found  shortly  before 
the  passing  of  the  act  of  43  Qeo.  m. ;  but  as  it  is  inserted,  as 
a  precedent,  in  a  work  of  good  authority,  it  was  probaUy 
deemed  good  evidence  of  the  law.  But,  upon  a  careful  consid- 
eration of  this  precedent,  it  will  not  be  found  inconsistent  with 
what  we  take  to  be  the  rule  of  the  common  law.  The  indict- 
ment contains  several  counts,  and  they  all  charge  an  assault 
upon  the  woman;  and  there  is  no  intimation  that  the  applica- 
tions were  made  with  her  consent,  but  the  conclusion,  from  the 
averments,  is  otherwise.  It  is,  then,  the  case  of  an  assault  at 
common  law,  with  aggravations.  But  what  is  more  material  is, 
that,  although  the  woman  was  not  alleged  to  be  quick  with 
child,  yet  it  is  averred  that  she  was  pregnant  and  big  with  child, 
and  that  the  act  was  done  by  the  defendant  willfully,  and  with 
intent  feloniously,  willfully,  and  of  his  malice  aforethought,  to 
and  murder  the  child  with  which  she  was  so  big  and  pteg- 
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Bant.  And  in  other  counts,  it  is  laid  that  drugs  were  adminis- 
lered  to  her,  she  being  pregnant  with  another  child,  and  with 
intent  to  cause  and  procure  her  to  miscany  and  bring  forth  said 
ehild  dead,  etc.  The  whole  proceeds  on  the  averment,  that  she 
was  then  pregnant  with  a  child,  then  so  far  advanced  as  to  be  re- 
garded, in  law,  as  having  a  separate  existence,  a  life  capable  of 
being  destroyed;  which  is  equivalent  to  the  averment  that  she 
was  quick  with  child:  See  BaU  v.  Hancock,  16  Pick.  257. 

There  being  no  averment  in  the  first  count  in  this  indictment, 
ibat  the  woman  was  quick  with  child,  or  any  equivalent  aver- 
ment, and  the  judge,  who  tried  the  case,  having  instructed  the 
JQxy  that  it  was  not  necessary  to  prove  such  averment  in  the 
third  count,  the  court  are  all  of  opinion  that,  although  the  acts 
set  forth  are,  in  a  high  degree,  offensive  to  good  morals  and  in- 
jurious to  society,  yet  they  are  not  punishable  at  common  law, 
and  that  this  indictment  can  not  be  sustained. 


Dteb  v.  Sanfobd. 

Chnnm  of  DoioirAirr  Tenxmsnt  mat  BIucb  such  Ohakob  in  the  qm  ud 
oonditkMi  of  his  own  estate  as  in  faot  to  renonnoe  the  aMement  itaell, 
and  the  owner  of  the  ■ervient  tenement  may  rely  on  aiioh  ohangea  at 
eridenoe  of  abandonment. 

Bkbourd  LioBirsi  to  QBSTBtrcrr  Rammswt  may  amoont  to  piool  of  an 
abandonment  of  the  easement.  Snoh  a  lioense  is  not  revooaUe;  bat 
when  the  obstmotion  erected  in  ponoanoe  d  snoh  spedflo  lioense  is 
removed,  the  owner  of  the  servient  tenement  can  not  erect  another  ob> 
■traction  of  the  same  or  of  a  different  kind,  withoat  a  new  license. 

KsMiiswT  XB  AS  iNTUtm  TS  Laih)  which  oan  be  acqolred  and  released 
only  by  deed* 

16  Show  ABAJxwantMsr  ow  av  BAWimwr,  wtthout  Rklkasb,  by  the 
owner  of  the  dominant  tenement,  proof  most  go  to  this  extent:  1.  That 
the  acts  leUed  npon  were  volontarily  done  by  the  owner  of  the  dominant 
tenement,  or  by  his  exprass  authority;  2.  That  saoh  party  was  the  owner 
of  the  inheritanoe,  and  had  authority  to  bind  the  estate  by  his  grant  or 
release;  3.  That  the  aots  are  of  so  decisive  and  oondosiye  a  character 
as  to  indicate  and  prove  his  intention  to  abandon  the  easements 

Wdow  ih  PosasnoN  ot  Lavd  bt  Right  ov  Bowbb  can  not  Abanto* 
an  easement  belonging  thflveto^  for  she  is  not  the  owner  of  the  inheKt- 


Whbrb  Pahtt  AooKPra  CoHmrANOi  GoNTAnrnro  Bzpbiss  Rvbryattov 
OP  Kashomt  for  the  benefit  of  an  adjoining  house,  he  and  those  daini^ 
Dig  In  privity  of  estate  with  him  are  precluded  from  setting  up  a  prioi 
abandonment  of  such  easement  to  their  predecessor  in  Interest. 
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BmvfATioir  n  Somxrovo  to  bb  Dbktotsd  vboh  ths  Eratb  OxAinn^ 
narrowing  and  limiting  what  woald  otlierwite  pan  by  the  genoal  wordi 
of  the  grant 

Damaois  vob  OBSTBUonzro  KAgUfntr,  Extbiit  of.— Where  one  ooqtb^ 
a  lot  of  Und  to  another,  and  the  granior'B  administrator  af  terwaidi  coo- 
▼eys  to  the  same  grantee  an  additional  strip  of  land  lying  between  audi 
lot  and  the  inteetate's  hooee,  reeerring  in  the  deed  "the  right  of  eave»> 
drop  where  it  boonds  on  said  lot,  and  also  the  right  of  f oieirer  keeping 
open  the  stairoase  window  at  the  hack  of  said  hoose,  bonnding  on  mid 
lot,**  and  the  grantee's  snoooanor  in  interest  sabseqaently  obetmcts  sud 
lights  by  building  up  a  brick  wall  on  the  line  of  Ids  land,  in  an  action 
for  soch  obstmction  the  plaintiff  can  only  recover  damages  for  obstmct- 
ing  the  light  and  air  coming  from  the  space  between  said  window  sad 
tlie  line  of  the  grantee's  land  as  it  stood  before  the  second  ouar^yansi 
was  made. 

Tbispass  on  the  case.    The  fBots  appear  from  the  opinioiL 
BarUsUf  for  the  defendant. 
E,  2>.  Sohier,  for  the  plaintiff. 

By  Oourt,  Shaw,  0.  J.  This  wbb  an  action  on  the  oaee,  fof 
damage  alleged  to  have  been  done  by  the  defendant,  in  ereoting 
a  houfie  on  his  own  land,  in  such  a  manner  as  to  obstmct  the 
light  and  air  which  the  plaintiff  was  entitled  to  through  his  stair- 
case window.  This  was  not  claimed  as  a  right  by  prescription, 
for  light  and  air  through  an  ancient  window,  but  as  a  right  re- 
served in  a  deed  from  Nathaniel  T.  Tilden,  administrator  of  the 
estate  of  Ohristopher  Tilden,  imder  which  the  plaintiff  daimSi 
to  Thomas  Davis,  under  whom  the  defendant  claims. 

1.  The  defendant  offered  evidence  tending  to  show  that  Eliza- 
beth Tilden,  the  widow  of  Ohristopher  Tilden,  having  a  right  of 
dower  in  the  estate,  and  being  in  the  occupation,  gave  a  license, 
by  parol,  to  Thomas  Davis,  to  erect  a  building  in  such  manner 
as  to  obstruct  the  air  and  light,  in  whole  or  in  part;  also  thai 
some  obstructions  were  afterwards  erected,  by  persons  in  the 
occupation  of  the  defendant's  estate,  extending  to  a  period  of 
ten  or  twelve  years;  and  upon  these  facts,  if  established,  con- 
tended that  it  ought  to  be  submitted  to  the  juiy,  to  prove  a 
license,  by  the  owners  of  the  plaintiffs  estate,  to  the  owners  of 
the  defendant's  estate,  to  shut  out  and  obstruct  the  light  from 
entering  said  window;  and  that  such  license  was  not  revocable 
by  the  plaintiff.     He  also  contended  that,  in  fact,  the  easement 
in  question,  if  it  ever  existed,  had  been  lost  by  non-user  and 
cessation  of  enjoyment;  and  that,  if  not  so  extinguished,  yet  the 
right  to  light  and  air  was  to  such  only  as  could  be  received,  if 
the  estate,  derived  by  Davis  from  Tilden,  and  out  of  which  tbs 
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li^rbt  -WBB  reserved,  had  been  left  open  and  nnobBtmcted;  which 
'WBB  the  distance  of  about  two  feet  from  the  window.  All  these 
objections  to  the  plaintiffs  claim  were  oyermledy  and  the  ques- 
tion of  damages  was  left  to  the  jury. 

We  think  there  is  a  distinction  between  an  executed  license 
to  impede  or  obstruct  an  easement  of  this  description^  and  an 
abandonment  of  the  easement.  It  may  well  be  maintained,  on 
the  authorities,  that  the  owner  of  a  dominant  tenement  may 
malce  such  changes  in  the  use  and  condition  of  his  own  estate 
as,  in  &ct,  to  renounce  the  easement  itself;  and  this  may  be  re» 
lied  on  by  the  owner  of  the  servient  tenement  as  evidence  of 
abandonment.  So,  if  the  owner  of  the  dominant  grants  a  license 
to  the  owner  of  the  servient  tenement,  to  erect  a  wall  which 
necessarily  obstructs  the  enjoyment  of  the  easement,  and  it  is 
erected  accordingly,  it  may  amount  to  proof  of  an  abandonment 
of  the  easement.  It  is  not  a  release,  because  it  is  by  parol.  Bui 
it  results  from  the  consideration  that  a  license,  when  executed, 
18  not  revocable;  and  if  the  obstruction  be  permanent  in  its  na- 
tore,  it  does,  defado,  terminate  the  enjoyment  of  the  easement. 
But  the  license  is  for  the  specific  act  only;  and  if,  when  exe- 
eated,  it  is  of  such  a  nature  as,  de/acto^  to  destroy  the  easement, 
but  is  only  temporary  in  its  nature,  or  limited  in  its  terms,  then, 
as  the  easement  is  not  released,  when  the  obstruction  erected  in 
pfursuance  of  such  specific  license  is  removed,  the  owner  of  the 
flervient  tenement  can  not  erect  another  obstruction  of  the  same, 
or  of  a  different  kind,  without  a  new  license. 

But  as,  by  the  rules  of  law,  an  easement  is  an  interest  in 
land,  to  be  acquired  and  released  only  l^  deed,  as  between  the 
parties  respectively,  when  it  is  contended  that  the  owner  of  the 
dominant  tenement  has  voluntarily  abandoned  his  right,  so  as, 
de  facto,  to  withdraw  the  incumbrance  from  the  servient  ten^ 
ment,  without  a  release  to  its  owner,  the  proof  must  go  to  this 
extent:  1.  That  the  acts  relied  on  were  voluntarily  done  by 
the  ovmer  of  the  dominant  tenement,  or  by  his  express  author- 
ity; 2.  That  such  party  was  the  owner  of  the  inheritance,  and 
had  authority  to  bind  the  estate  by  his  grant  or  release;  and,  8. 
That  the  acts  are  of  so  decisive  and  conclusive  a  character  as  to 
indicate  and  prove  his  intent  to  abandon  the  easement:  Moore 
T.  Bawson,  8  Bam.  &  Cress.  832;  and  S.  0.,  6  Dow.  &  By.  234 
Various  illustrations  might  be  given  of  such  conclusive  acts  of 
abandonment;  as  when  one  takes  down  the  building  in  which 
a  window  was  placed,  and  erects  on  the  site  a  permanent  tene- 
ment, so  constructed  as  not  to  require,  or  even  permit,  a  window 
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nznilarly  ataated;  or^hen  one  gnniB  an  oaqarooo  licenfle  to  do 
acts  on  his  own  land,  the  neoeasary  effect  of  which  is  to  take 
away  or  impair  the  easement  permanently^  and  theactaaz^  done 
accordingly:  lAggvnM  y.  Inge^  7  Bing.  682;  and  S.  0.,  5  Moo.  h 
P.  712. 

In  the  present  case,  applying  these  principles  to  flie  sabjeot. 
we  are  of  opinion  that  the  eyidence  did  not  waiiant  flie  jiuy  to 
find  an  extinguishment  of  the  easement.  The  license  in  ques- 
tion, and  the  acts  done  nnder  it,  could  not  operate  as  a  releaae, 
because  not  in  writing;  nor  as  an  abandonment,  because  Eliza- 
beth Tilden  was  not  the  owner  of  the  inheritance,  and  had,  wA 
most,  a  right  of  dower  in  the  premiees,  and  the  occupation,  as 
guardian  of  her  children,  or  otherwise;  nor  could  it  operato  as 
proof  of  release  by  adverse  possession,  because  it  had  not  oon- 
tinned  a  sufficient  length  of  time. 

2.  It  is  contended  that  there  was  a  misdirection  by  the  judge, 
in  stating  that  the  reservation  in  the  deed  from  tiie  devisees  of 
Thomas  Davis  to  IveiB,  precluded  the  defendant  from  settingap 
the  supposed  agreement  between  Eliskbeth  Tilden  and  Davis, 
in  the  life-time  of  the  latter.  But  the  court  are  of  opinion  that 
this  direction  was  right.  The  theory  of  the  defendant  is,  that, 
by  some  parol  license  or  agreement,  Elinbeth  Tilden  had  aban- 
doned or  relinquished  to  Davis  the  easement  reserved  in  favor 
of  Christopher  Tilden's  bouse,  so  that  Davis  held  it  free  of  that 
incumbrance,  and  devised  it  liy  general  words  of  description, 
and  died.  What  then  were  the  circumstances  under  which  the 
devisees  were  about  to  sell  their  estate  to  Ivetst  They  were 
about  to  convey  the  estate  with  warranty.  The  deed  redtes  the 
several  deeds  under  which  their  devisor  claimed  title,  one  of 
which  was  the  deed  from  Nathaniel  T.  Tilden,  administrator  of 
Ohristopher  Tilden,  containing  the  reservation  in  question  for 
the  benefit  of  the  house  belonging  to  the  heirs  of  CShiistopher 
Tilden,  which  deed  was  on  record.  Now,  if  they  knew  that  a 
parol  license  had  been  given,  or  an  agreement  made  between 
Mrs.  Tilden  and  their  devisor,  by  which  the  easement  vras  suf- 
fered to  be  extinguished  or  suspended,  they  might  also  know, 
or  believe,  either  that  she  had  no  such  authority,  or  that  the  ob- 
struction which  was  authorized  was  temporazy,  or  partial  and 
conditional.  They  must  have  known,  that  whether  it  vras  ever 
made  depended  on  parol  proof,  and  did  not,  like  the  reservation 
itseU,  apx)ear  of  record.  If,  for  these  or  any  other  causes,  they 
did  not  claim  such  abandonment,  but  admitted  the  continued 
existence  of  such  easement,  and  conveyed  the  estate  subject  to 
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it,  the  loBB  "was  flieirB»  and  not  that  of  the  gfantee.  When, 
therefore,  they  conveyed  the  estate  to  Inam,  with  an  expieaa 
reaerration  of  such  easement,  for  the  benefit  of  Tilden's  house, 
we  think  the  defendant,  who  is  privy  in  estate  with  Ivors,  is  pre- 
eloded  from  setting  np  such  supposed  abandonment  to  Davis. 
Ivers,  by  aooepting  the  deed  with  such  reservation,  admitted  the 
enstenoe,  at  that  time,  of  such  easement  in  the  proprietors  of 
Tildan's  estate,  as  an  inoumbranoe  on  the  estate  conveyed. 

8.  The  nert  direction  given  to  which  the  defendant  objected, 
lias,  that  liy  force  of  flie  reservation  in  flie  deed  to  Ivers,  taken 
in  connection  with  the  reservation  in  the  deed  from  Tilden  to 
Davis,  the  heirs  of  Tilden  acquired  a  right  to  so  much  air  and  light 
mm  would  come  to  said  window  over  flie  space  then  open  between 
■aid  window  and  Davis*  buildings,  being  in  part  over  Davis' 
land,  and  was  not  confined  to  the  air  and  light  coming  over  the 
two  or  three  feet  of  land  conveyed  by  the  same  deed  from  Tilden 
lo  Davis.  This  instruction,  we  think,  was  not  justified  by  the 
ease.  In  general,  a  reservation,  like  an  exception,  is  something 
to  be  deducted  from  the  thing  granted,  narrowing  and  limiting 
what  would  otherwise  pass  by  the  general  wordsof  grant.  It  is 
well  established,  by  the  facts  in  this  case,  that  at  the  time  of  the 
conveyance  from  ISlden  to  Davis,  Tilden's  was  a  modem  house, 
and  had  acquired  no  right  of  light  and  air,  for  the  staircase 
window,  over  Davis*  land.  Davis  then  had  a  right  to  build  a 
wall  quite  on  the  eztremily  of  his  southern  line.  Was  Davis* 
light  to  bnOd  on  his  own  land  diminished  by  his  acceptance  of 
Ousdeedt    We  think  not 

A  case  was  dted  from  New  York,  by  the  plaintiff's  counsel, 
to  show  that  a  reservation  may  be  made  of  something  not  coming 
out  of  the  estate  granted,  but  from  the  grantee's  own  estate: 
Case  V.  Hdighif  8  Wend.  686.  As  a  proper  reservation  or  ex- 
ception, we  think  the  principle  stated  is  correct — ^that  it  must 
be  something  out  of  the  estate  granted.  But  we  have  no  doubt 
that  by  apt  words,  even  in  a  deed  poll,  a  grantor  may  acquire 
some  right  in  the  estate  of  the  grantee.  It  is  not,  however, 
strictly  by  way  of  reservation,  but  by  way  of  condition  or  im- 
plied covenant,  even  though  the  term  ''  reserving"  or  **  reserva- 
tion" is  used.  If  a  grant  is  made  to  A.,  reserving  the  perform- 
ance of  a  duty,  to  wit,  the  payment  of  a  sum  of  money  to  a  third 
person,  for  the  benefit  of  the  grantor,  an  acceptance  of  the  grant 
binds  A.  to  the  payment  of  the  money:  Ooodurin  v.  QHberi^  9 
Uass.  510.  So  where  a  demise  is  made  to  A.,  reserving  a  rent 
in  money  or  in  service,  it  is  not  strictly  a  reservation  out  of  the 
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diffniBBd  pramifleB;  Imt  the  acceptance  of  it  xaises  an  implied  ob- 
ligation to  pay  the  money*  So  we  think  a  grant  may  be  so 
made  as  to  create  a  right  in  the  grantee's  Lmd  in  fiivor  of  the 
grantor.  For  instance;  sappose  A.  has  close  No.  2,  lying  be- 
tween two  doses,  Nos.  1  and  3,  of  B.;  and  A.  grants  to  B.  the 
tight  to  lay  and  maintaiTi  a  drain  from  dose  No.  1,  across  his 
dose  No.  2y  thence  to  be  continued  through  his  own  dose,  N^ 
8,  to  its  outlet;  and  A.,  in  his  grant  to  B.,  should  resenre  the 
right  to  enter  his  drain,  for  the  benefit  of  his  intermediate  dose, 
with  the  right  and  privilege  of  having  the  waste  water  therefrom 
pass  off  fredy  through  the  grantee's  dose.  No.  3,  forever.  In 
effect,  this,  if  accepted,  would  secure  to  the  grantor  a  right  in 
the  grantee's  land;  but  we  think  it  would  inure  by  way  of  inn 
plied  grant  or  covenant,  and  not  strictly  as  a  reservation.  U 
results  from  the  plain  terms  of  the  contract. 

But  there  is  nothing  in  the  terms  of  the  reservation  in  the 
deed  from  Tilden  to  Davis,  whidi  imports  or  implies  any  larger 
daim  for  air  and  light  to  this  vrindow  than  the  owner  lawful^ 
had  before.  It  is  a  simple  reservation  or  exception  from  the 
operation  of  the  grant,  of  a  right  already  existing,  and  nothing 
more;  and  that  too,  in  a  deed  by  an  administmtor,  executing  a 
power  over  the  estate  of  his  intestate,  and  not  acting,  or  professing 
to  act,  for  the  heirs.  Besides;  the  right  reserved  is  to  keep  open 
the  staircase  vrindow.  It  is  not  even  said  for  air  and  light;  and 
that  it  was  so  intended,  results  only  from  reasonable  implies* 
tion.  As  the  direct  and  ordinary  purpose  of  a  deed  poll  is  to 
transfer  the  rights  of  the  grantor  to  the  grantee,  a  grant,  oov^ 
enant,  or  promise,  by  the  gntntee  to  the  grantor,  is  not  to  be 
implied,  except  from  such  plain  and  express  terms  as  vrill  diow 
that  such  was  the  intent  of  the  grantee,  xnanifested  by  his  ao- 
ceptanoe  of  the  deed. 

On  this  last  ground,  the  verdict  is  set  aside,  and  a  new  trial 
granted. 

GnAKTor  EAmiBmKUSTBsnrWBiTure:  Hattrk  r.  JiUier,  SSAm.  0m. 
188,  note  14a 

Eabsmxnt,  how  mat  u  Dbstbotbd:  See  note  to  Hm$  v.  JfiOer,  24  Am. 
Deo.  222,  and  caaee  there  dted.  Easement  may  be  eztingniahed,  lenoonoeiit 
or  modified  by  a  parol  lioenee  granted  by  the  owner  of  the  dominant  ten*- 
ment,  and  exeented  by  the  owner  of  the  servient  tenement:  Mone  v.  Cfop^ 
lofue,  2Gray,  a06;  (hufUr.  Noonan,  10  Allen,  409,  both  dting the prindpal 
ease.  Bat  an  nnexeonted  parol  agreement  to  give  up  an  easement  is  not  valid: 
Pope  V.  Devereux,  6  Gray,  412,  citing  the  principal  case.  And  the  acta  of  the 
owner  of  a  dominant  tenement  most  be  of  so  decisive  and  oondnsive  a  ohar* 
as  to  indicate  and  prove  his  intention  to  abandon  the  eassoMiit:  Hai^ 
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J^rd  V.  Spobenfield^  100  Mass.  404;  FropnetonqfLoelmaMdOfjmaia  ▼.  NtuhitM 
^  L,  R.  B,  Co.,  104  Id.  8;  Jamaiea  Pond  Aqueduct  t.  Gkamdltr,  121  Id.  4»a]] 
eitiiig  the  principal  caae. 

Ko  Easimsntoan  bb  Aoquibxd  Except  wr  IhBn>:  Brommm  v.  Ck^jki^  106 
186,  dting  the  principal 


Gabpenteb  v.  Kino. 

[9  1CROAX.V,  611.] 
JX  G>9TEAOr  EUBUUTBD  BT   TwO;   FaCT   THAT    OnB    WAB    FBIHOIPAL  AHB 

THB  Othbb  Subbtt  may  be  proved  by  any  competent  evidence,  and  it  if 
not  neueasary  that  it  shoald  so  appear  by  the  contract. 

1m  Action  on  Judombnt,  Onb  ov  Two  Defendants  mat,  bt  Bvidbmoi 
Ajjunde,  ahow  that  he  signed  the  obligation  on  which  the  Judgment  waa 
rendered,  as  surety  for  the  other  judgment  debtor. 

Whbbb  Crbditor,  Knowing  that  Onb  Debtob  is  Subbtt,  gives  him  notice 
that  the  debt  has  been  paid  by  the  principal,  and  such  debtor,  in  conse 
quenoe  of  the  notice,  changes  his  situation  towards  his  principal  to  hii 
loss,  he  will  be  dischaiged  from  liability,  eren  though  the  notice  waa 
given  by  mistake,  and  without  any  fraudulent  intenl 

Debt  on  a  jadgment.    The  opinion  states  the  case. 

Devena  and  Davis,  for  the  defendant. 

Alvord,  for  the  plaintiff. 

By  Oonrt,  Shaw,  0.  J.  There  are  fieveral  grounds,  appearing 
in  the  bill  of  exceptions,  upon  which  the  court  are  of  opinion 
that  a  new  trial  must  be  granted.  But  as  both  parties  have  re- 
quested the  opinion  of  the  court  upon  one  aspect  of  the  case, 
which  we  suppose  embraces  its  true  merits,  and  may  be  decisive, 
we  have  so  considered  it.  We  assume  then,  that  King,  the  de- 
fendant, entered  into  a  contract,  by  promissoiy  note,  jointij,  or 
jointly  and  sevenilly,  with  Cyrus  Alden,  for  the  payment  of 
money  to  the  plaintiff;  that  the  note  did  not  express  that  either 
was  principal  or  surety;  that  in  point  of  fact,  if  it  is  competent 
to  prove  it  by  evidence  aliunde,  King  was  sureiy  for  Alden,  and 
that  known  to  the  plaintiff;  that  Alden  gave  the  defendant  se- 
curity to  indemnify  him  against  such  liability;  that  an  action 
was  brought  and  a  joint  judgment  recovered  against  Alden  and 
the  defendant,  which  was  satisfied  in  part  only;  that  the  plaint- 
iff, not  intending  to  deceive  or  defraud  the  defendant,  informed 
him,  that  the  debt  was  paid  in  full,  when  in  fact  it  was  not  so; 
after  which,  the  defendant  relinquished  his  security,  Alden  died 
insolvent,  and  this  action  was  brought  against  the  defendant,  as 
■orvivor,  to  recover  the  balance  of  the  judgment. 
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case,  W6  Chink,  preaentB  fhi«e  questiozis:  1.  "Whetfaer  it 
ig  competent,  when  two  or  more  have  signed  an  obligation  for 
the  payment  of  money  jointly,  or  jointly  and  sereraUy,  for  one 
to  show,  by  evidence  aliunde,  that  he  was  surety  for  the  other. 
2.  "Whether,  if  such  evidence  were  admissible  in  a  suit  on  the 
original  contract,  that  contract  is  merged  and  consolidated  hj 
the  judgment,  so  that  a  new  debt  arises,  in  which  all  ninst  be 
deemed  principals,  and  so  that,  in  an  action  of  debt  on  the  judg*- 
ment,  it  is  no  longer  competent  to  go  into  evidence  aliunde,  to 
show  that  the  defendant  was  surety.  3.  Whether,  if  a  creditor, 
without  any  intention  to  deceive  or  mislead  a  surety,  informs 
him  that  the  debt  is  paid  by  the  principal,  and  the  surety  after- 
wards relinquishes  his  security,  this  is  a  good  defense  in  a  suit 
against  the  surety. 

1.  It  appears  to  us  very  dear,  that  the  fact  may  be  proved,  faj 
any  competent  evidence,  that,  in  a  contract  executed  by  two,  one 
was  principal  and  one  surety,  and  that  it  is  not  neoeesaiy  that  it 
should  so  appear  by  the  contract.    It  is  a  fact  collateral  to  the 
contract,  and  no  part  of  it.    It  may  appear  in  the  body  of  the 
instrument,  or  the  term  "  principal"  may  be  annexed  to  the  sig- 
nature of  the  one,  and  "  surety"  to  that  of  the  other.    In  that 
case,  the  fact  and  notice  of  it  accompany  the  note  or  obligation, 
into  whose  hands  soever  the  same  may  come.    Still  it  is  a  ool- 
lateral  fact,  showing  the  rehition  in  which  the  promisors  stand 
to  each  other:  Baker  v.  Briggs,  8  Pick.  122  [19  Am.  Dec.  311]; 
Harris  v.  Brooks,  21  Id.  196.    In  the  bst  case,  the  point  wai 
directly  decided.     So,  in  order  to  ascertain  the  relation  of  the 
promisors  to  each  other,  with  a  view  to  a  remedy,  when  one  pays 
the  whole,  or  more  than  an  aliquot  part.    These  remedies  are 
not  secured  by  the  original  contract,  and  form  no  part  of  it; 
they  are  given  by  law,  and  do  not  depend  on  the  fact  of  their 
having  united  in  signing  the  instrument.    The  instrument  is  re- 
sorted to  for  the  purpose  of  showing  that  both  were  bound. 
Therefore,  where  parties  were  sureties,  on  different  bonds,  for 
the  same  debt  or  duty,  the  law  gave  a  remedy  for  contribution, 
in  the  same  manner  as  if  they  had  united  in  signing  the  same 
bond:  Deering  v.  Earl  of  Winchelaea,  2  Bos.  &  Pul.  270.    So 
where  two  or  more  have  signed  a  note,  not  designating  either  as 
principal  or  sureiy ,  prima/acie  both  are  principals,  and  if  either 
pay  the  whole,  he  shall  have  contribution.    But  it  may  be  always 
shown  by  evidence  aliunde,  as  between  themselves,  that  the  note 
was  made  wholly  for  the  accommodation  of  one,  showing  him 
io  l^  the  principal  debtor.    If  he  pay  the  whole,  he  has  no  eon- 
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tnbation;  if  the  oihar  pay  the  whole,  he  ahaU  have  an  action 
for  money  paid,  for  the  whole  amount:  AttsHn  t.  Baifd,  24 
Pick.  64. 

2.  Nor  do  we  think  that  iEmy  change,  in  this  xefGfpeot,  is  made  in 
the  rights  of  the  parties,  by  the  judgment.    The  proof  offered 
does  not  contradict  the  jadgment.    The  original  caose  of  action, 
as  between  the  parties,  is  merged  by  a  judgment,  because  the 
judgment  itself  is  a  security  of  a  higher  nature.    But  when  it 
becomes  neceesazy  to  inquire  and  ascertain  on  what  contract  a 
judgment  was  rendered,  it  may  be  done:  Wyman  t.  MUchell^  1 
Cow.  816.    There  is  the  same  reason  for  admitting  evidence 
dUunde^  to  show  the  relations  of  parties  who  are  joint  debtors 
In  a  judgment,  as  in  a  contract.    Prima  facie,  they  are  equally 
%B  well  as  jointly  liable.    Take  the  common  case  of  a  bond, 
▼here,  on  the  face  of  it,  one  is  principal  and  the  other  surely, 
/et  the  judgment  is  joint.    By  the  record,  apparentiy,  both  are 
principal  debtors.    If  the  grounds  of  the  judgment  could  not 
be  inquired  into  so  as  to  rebut  the  presumption  of  an  equal 
Uafailiiy,  the  surety,  in  case  of  paying  the  judgment,  would 
'oave  no  remedy  over  against  his  principal  for  money  paid;  and 
ai  case  the  principal  should  pay  it,  he  would  have  an  action 
against  his  own  surety  for  contribution.    If  it  can  be  inquired 
into,  to  adjust  the  relations  of  the  debtors  to  each  other,  it  can 
be  to  detennine  the  relation  of  the  creditor  to  each  debtor,  where 
the  fact  becomes  material  to  the  respective  rights.    Suppose  the 
creditor  himself  holds  collateral  securil^  of  the  principal;  it 
has  been  often  decided  that  the  sureiy  is  entitied  to  the  benefit 
of  it,  and  if  the  creditor  voluntarily  suixenders  it,  he  discharges 
the  surety  wholly  or  pro  tanio:  Hayes  v.  Ward,  4  Johns.  Oh.  128 
[8  Am.  Dec.  664].    Would  not  this  principle  apply,  as  well 
after  a  joint  judgment  against  the  debtors  as  before  ?    And  yet 
it  would  involve  the  necessiiy  of  an  inquiry  into  the  judgment, 
to  show  that  it  was  rendered  on  a  contract  in  which  one  was 
principal  and  the  other  surety.    The  judgment  is  technically  a 
security  of  a  higher  nature,  but  it  is  a  securiiy  for  the  same 
debt  or  duty  as  the  contract  on  which  it  is  founded;  Davia  v. 
MBttfnard,  9  Mass.  242.    So  if  a  judgment  be  rendered  on  sev- 
eral demands,  for  some  of  whidi  a  third  person  is  liable,  but 
not  for  all,  the  fact  may  be  shown  by  evidence  aUunds:  Stedman 
V.  SveieOi,  6  Mete.  114. 

8.  In  regard  to  the  other  point,  we  consider  it  well  settled, 
by  numerous  authorities,  that  when  a  creditor,  who  knows  that 
one  debtor  is  a  surety,  gives  him  notice  that  the  debt  is  paid  by 
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the  prinoipal,  and  each  debtor,  in  consequence,  changes  his  sii* 
nation,  as  bj  snnendering  eecnrity,  or  forbearing  to  obtain 
aecuritj  when  he  might,  or  otherwise  suffers  loss  by  it,  he  is 
discharged.  And  although  the  debt  has  not  been  paid,  and 
such  notice  was  given  by  mistake,  and  without  any  fraudulent 
design,  it  is  a  mistake  made  at  his  own  peril,  and  he  shall  rather 
bear  the  loss  than  throw  it  upon  one  who  has  been  misled  by  it: 
Baher  t.  Briggs,  8  Pick.  122  [19  Am.  Dec.  311];  Harris  t. 
Brooks,  21  Id.  196  [32  Am.  Dec.  254];  Oieenl.  Ev.,  sees.  207, 
212;  Dewey  t.  Fidd,  4  Mete.  381  [38  Am.  Dec.  376].  In  general, 
that  which  would  afford  a  surety  a  remedy  in  equity  against  his 
creditor,  by  injunction,  is  a  good  defense  at  law,  when  suit  is 
against  the  surely  alone:  King  t.  Baldwin,  2  Johns.  Oh.  554;  S. 
0.,  17  Johns.  384  [8  Am.  Dec.  415].  A  doubt  was  suggested  in 
Baher  t.  Briggs,  8  Pick.  128  [19  Am.  Dec.  311],  whether  the 
surely  could  avail  himself,  in  any  form,  of  such  matter  of  de- 
fense, in  a  joint  suit  against  him  and  the  principal;  a  doubt 
which  has  not  been  resolved,  that  we  are  aware  of,  by  any  sub^ 
sequent  judicial  decision.  Here  the  point  does  not  arise,  be- 
cause the  suit  is  against  the  surety  alone,  as  survivor. 
Verdict  set  aside,  and  a  new  trial  granted. 


Ir  SuBjar  n  Told  bt  Obsditob  that  Dov  n  Paid,  and  he  theroby  loaai 
an  opportanity  of  Mooring  himself,  he  is  diiohuged,  althov^  the  debt  was 
not  paid,  and  the  ofeditor  acted  onder  a  mistake:  Baker  v.  Brigge,  19  Am. 
Dec.  311. 

Apparent  Pbihoipal  mat  Show  bt  Pabol  that  Hb  is  Sctbbtt:  Qn^Um 
Bank  ▼.  Kent,  17  Am.  Dec  414,  note  416,  where  this  sabjeet  is  discnssed  aft 
some  length;  YTord  ▼.  £toii(,  82  DL  409;  fTofiber  t.  Ortn^ervl,  66  Id.  448,  bodi 
dting  the  principal  case. 

Thb  fbincipal  gasb  is  cited  in  Teiflor  t.  Lohman,  74  Ind.  421,  to  the 
point  that  acts  on  the  part  of  a  principal,  calculated  to  loll  the  surety  into 
security,  and  prevent  him  from  securing  indemnity,  will  release  the  surety; 
in  Home  v.  Bodwell,  5  Gray,  458,  to  the  point  that  in  an  action  against  one 
of  two  makers  of  a  promissory  note,  where  the  answer  avers  that  the  defend* 
ant  signed  as  surety  only,  and  that  the  payee  extended  the  time  of  paymettl 
without  the  defendant's  oonsent,  proof  of  the  fact  that  he  was  only  a  sure^ 
is  admissible;  and  in  TroUer  ▼.  Strang,  63  HI.  275,  to  the  point  that  wha*> 
erer  acts  would  discharge  the  surety  before  judgment,  will  haye  the 
effoot  after  judgments 

Thb  nuHoiFAL  oabb  u  DBXnrouiaHBD  in  Mpriek  t.  Ame,  9  OWi.  16^ 
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McGeb  V.  Pboutt  EI  AI^ 

(9  HxtOJoa,  M7.] 

or  PBOimsoBT  Note  bt  Onx  ov  Pabxib  Lubli  vo  Pat  Ii; 
iaprimci/ade  evidence  of  payment,  and  he  is  to  be  treated  as  a  honaJUk 
hcMery  unless  the  contrary  is  made  to  appear. 

SuBXTT  OF  Nora  18  Sued  Joixtlt  with  Pbihoipal,  by  a  co-snretf 
who  has  taken  up  the  note,  he  may  show  that  he  is  only  a  snxety,  al- 
tiMMgh  not  BO  described  in  the  note.  Saoh  soxety  is  not  liable  in  sneh 
Joint  action,  and  the  fact  that  the  plaintiff  did  not  know  what  was  the 
rdation  between  him  and  the  principal,  mskes  no  difference. 

Ahhumiwit  on  the  moxiey  counts  against  Asa  A.  Pioutj  and 
^niliam  Bell.  The  plaintiff  offered  in  evidence  the  following 
promifwory  note: 

"April  25, 1843.  Sixty  days  from  date,  for  valoe  receiyedy 
W9  jointly  and  severally  promise  the  president,  directors,  and 
company  of  the  Gbeenfield  Bank,  to  pay  them,  or  order,  fifty 
doUaiB,  at  their  banking-house. 

"Ab4  A.  Pbouit. 

''WnxiAM  Bill. 

<«  Ephbadc  H.  THOxpsoir,  Surety. 

**  Thomas  B.  MoOxb,  Surety." 

It  appeared  from  the  evidence  that  the  bank  declined  taking 
flie  note  without  further  security,  when  it  was  first  presented 
with  the  names  of  Prouiy  and  Bell  only.  Thompson  and  Mo- 
€toe  signed  it  afterwards.  Bell  was  informed  that  they  had 
done  so,  and  said,  **  it  is  aU  right."  The  other  facts  appear 
from  the  opinion. 

Jlvordf  for  the  plaintifll 
for  the  defendants. 


By  Court,  Hubbabd,  J.  Several  points  were  made  by  the 
plaintiff,  in  the  trial  of  this  cause  in  the  court  of  common  pleas, 
upon  which  the  plaintiff  requested  the  ruling  of  the  judge. 
1.  The  first  was,  that  the  possession  and  production  of  the 
note  by  the  plaintiff,  was  prima  fade  evidence  that  he  had  paid 
and  taken  it  up,  and  was  conclusive  unless  rebutted.  The  presid- 
faig  judge  ruled  that  the  possession  of  the  note  was  a  circumstance 
from  which  it  was  competent  for  the  jury  to  infer  that  the  note 
was  paid  l^  him. 

We  have  no  doubt  that  where  a  promissory  note  has  been 
negotiated,  and  afterwards  comes  into  possession  of  one  of  the 
parties  liable  to  pay  it,  such  possession  is  prima  facie  evidence 
of  payment,  and  that  he  is  to  be  treated  as  the  bona  Jide  holder, 
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imlnmi  fhd  oGntiazy  is  made  to  appear:  Dugan  t.  Vinted  Btaki^ 
S  Wheat  172;  Baring  y.  Olarh,  19  Pick.  220;  NorQum^pion  Bank 
T.  Pepoon^  11  MasB.  288.  The  mling  of  the  judge  was  not  m 
pointed;  but  it  was  clearly  to  that  effect,  and,  npon  the  eridenoe, 
was  Btifficientlj  favorable.  For  though  possession  is  prisma 
facie  STidenoe  of  payment,  it  does  not  follow,  as  a  consequence 
from  the  possession,  that  McGee  paid  it;  because  it  might  ha^e 
been  more  for  the  interest  of  Thompson,  if  he,  and  not  the 
plaintiff,  had  paid  the  note,  to  sue  in  the  plaintiffs  name,  rather 
than  in  his  own,  in  the  belief  that  the  plaintiff  might  recover 
against  Bell,  when  he  could  not.  But  however  this  may  be,  the 
case  does  not  depend  upon  the  ruling  on  this  point. 

2.  The  plaintiff  cont^ided,  that  the  terms  and  effect  of  a  writ- 
ten  contract  can  not  be  varied,  altered,  or  controlled  fay  parol 
testimony,  and  therefore  it  could  not  be  shown  by  parol  that 
Bell  was  a  surety  only.  But  the  presiding  judge  ruled  that  it 
was  competent  to  show  it  by  parol  testimony.  The  principle  of 
law,  in  respect  to  the  exclusion  of  parol  testimony  in  the  con* 
struction  of  written  contracts,  is  perfectly  settled;  but  it  is  not 
applicable  to  this  case.  The  attempt  to  apply  it  arises  from  a 
mistaken  view  of  the  relations  and  rights  of  the  respective  par- 
ties. The  law  respecting  sureties,  and  their  obligations  to  con- 
tribute proportionably,  does  not  arise  out  of  contract  between 
them,  but  is  founded  on  principles  of  equity;  and  the  obligation 
is  enforced,  as  a  legal  liability  growing  out  of  the  mutual  rela- 
tion. As  between  these  parties,  therefore.  Bell,  when  sued, 
might  show  that  he  was  only  a  surety,  as  the  maker  of  a  note 
may  show,  as  between  himself  and  the  payee,  that  he  signed  it 
for  the  accommodation  of  the  payee:  Orafton  Bank  v.  Kerd^  4  N. 
H.  221  [17  Am.  Dec.  414];  Warner  v.  Rice,  3  Wend.  897.  This 
suit  is  not  on  the  note;  that  is  only  a. part  of  the  evidence  in  the 
case,  offered  by  the  plaintiff,  and  is  not  conclusive  upon  BelL 

8.  The  plaintiff  also  requested  the  court  to  instruct  the  jury, 
that  though  it  might  appear  that  Bell  was  a  surety  as  respected 
Prouiy,  yet  unless  knowledge  of  that  fact  should  be  brought 
home  to  the  plaintiff.  Bell  would  still  be  liable,  as  principal,  as  to 
him;  and  that  though  Bell  might  have  been  merely  a  surety  of 
Prouty,  as  between  him  and  Bell,  yet  if  he  intended  to  be  liable 
as  principal,  so  far  as  Thompson  and  McGtoe  were  concerned,  he 
would  still  be  liable  in  this  action.  But  the  court  declined  in* 
structing  the  jury  as  requested. 

It  is  true  that  Bell  did  not  add  the  word  '*  surety*'  to  his 
name,  and  he  might  therefore  be  liable  to  a  bona  Jide  holder  of 
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ilie  note,  without  notioe,  to  all  the  reeponmhilitien  of  a  pxind- 
paL  Bat  as  between  the  siueties  themaelTes,  we  are  of  opin- 
iokf  that  he  may  prove  that  he  was  merely  a  Bmetj.  A  want  of 
Imowledge  of  the  fact,  on  the  part  of  the  plaintiff,  does  not  alter 
Ins  relation  to  Bell.  They  are  still  sureties;  and  because  the 
plaintiff  has  taken  up  the  note,  it  does  not  change  his  character  as 
m  co-surety:  Grafton  Bank  t.  Keni,  4  N.  H.  221  [17  Am.  I>ec. 
414];  Taylar  ▼.  Savage,  12  Mass.  102;  Ewrris  t.  Brooks,  21  PicL 
ld5  [32  Am.  Deo.  254];  Laphamy.  Barnes,  2  Yt.  218.  As  to  the 
latter  part  of  the  prayer,  it  does  not  appear  what  the  instruction 
i;  but  upon  the  evidence,  as  reported,  no  such  intention 
proved.  On  the  contrary,  it  did  not  apx)ear  that  Bell  knew 
that  Mc(}ee  had  put  his  name  to  the  note,  till  after  it  was  dis- 
eounted.  The  want  of  instruction,  therefore,  became  immate- 
rial, BO  far  as  we  can  now  judge. 

It  is  not  necessary  f  or*us  to  consider  whether  Bell  would  be 
liable  to  McOee,  in  a  separate  action,  under  the  facts  disclosed, 
for  the  whole  or  any  part  of  the  money  now  demanded.  It  is 
very  dear  that  he  is  not  liable  jointly  with  Prouty,  and  there- 
iore  is  not  chargeable  in  this  action. 
Exceptions  overruled. 

Whkt  Afpabxht  Pbincipal  mat  Show  that  Hi  n  Subitt:  See  note 
to  OarpenUr  ▼.  Knig^  emU,  405,  end  oeeee  there  referred  to. 

Dxbtob'8  PosassnoN  ov  ms  Boin>  is  evidenoe  of  its  satisfsotion  by  him- 
self: OrtUg  V.  OrtMig,  24  Am.  Dea  900. 

Thk  principal  0A8S  IB  dTBD  in  WetUm  ▼.  CfhamberUn,  7  Cash.  400,  to  the 
foint  that  apparent  principal  may  show  by  parol  that  he  was  only  a  snrefyi 
and  in  Warner  ▼.  Morriaon,  3  Allen,  568^  to  the  point  that  it  makes  no  diffar- 
ence  as  to  the  right  to  claim  oontrihation,  that  each  of  the  soreties  to  an  in- 
stmment  was  ignorant  that  the  other  was  boond  with  him  for  the  payment 
ef  the  same  debt. 

Thb  pbihoipal  oass  n  nmiiHOUiBHSD  in  ffeald  ▼.  DavU,  11  Gush.  819l 


Babooqk  V.  Wesiebn  Railboad  Gobpobation. 

[0  MnoAur,  668.] 
QsAHT  op  Powbb  to  Aooomplish  ant  Pabtioulab  BNTBRPBisiy  especially 
one  of  a  public  natore,  carries  with  it  authority  to  do  all  that  is  neces- 
sary to  effect  the  principal  object.  Hence,  if  a  person  grants  to  a  rail- 
road company  aathority  to  construct  and  forever  maintain  a  railroad 
i^on,  through,  and  over  his  land,  such  grant  will  be  construed  to  give 
to  the  company  the  right  to  extend  ditches  or  drains  from  their  culverts 
into  the  land  of  the  grantor  beyond  the  line  of  the  road,  and  also  to 
deepen  and  widen  the  bed  of  a  stream  in  his  land,  where  it  is  necessary 
lor  the  company  to  do  so  in  order  to  save  the  road,  and  to  prevent  tiie 
grantor**  land  from  being  broken  and  washed  away. 
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Tbbspabb  for  breaking  and  entering  the  plaintiff's  dose  and 
eatting  ditches  and  piling  earth  and  stone  thereon.  After  the 
introduction  of  the  plaintiff's  eyidence,  the  defendant  gave  eti- 
denoe  tending  to  show  that  the  land  was  so  situated  that  the 
embankment  for  the  railroad  would  cause  the  water  to  increase 
on  one  side,  and  that  oulverts  were  laid  under  the  road  to  cany 
it  off.  The  court  instructed  the  juiy,  that  if  the  land  was  so 
situated  that  some  expedient  was  necessary  to  provide  for  cany- 
ing  off  the  water,  and  if  the  defendants  had  made  proTision  in 
a  reasonable  manner  for  carrying  it  off  into  the  land  of  the  adr 
joining  owner,  the  defendants  were  authorized  to  do  so.  There 
was  evidence  going  to  show  that  the  company  had  removed 
rocks,  and  deepened  and  widened  the  bed  of  a  mountain  tor- 
rent that  crossed  the  railroad,  in  order  to  fiunlitate  the  empty- 
ing of  its  waters  into  the  river.  On  this  point  the  jury  was 
instructed,  that  if  it  was  necessary  to  widen  and  deepen  the  bed 
of  this  stream  to  facilitate  the  discharge  of  its  waters  in  order 
to  save  the  railroad  from  damage,  and  to  prevent  the  land  of 
the  adjacent  owner  from  being  broken  and  washed  away,  then 
the  defendants  had  authoriiy  so  to  deepen  and  widen  it.  The 
jury  returned  a  verdict  for  the  defendants.  The  other  facts  ap- 
pear from  the  opinion. 

W,  O,  Bales  and  Davig^  for  the  plaintiff. 

B.  A.  Chapman^  for  the  defendants. 

By  Court,  Shaw,  0.  J.  Upon  a  review  of  the  directionB  given 
to  the  jury,  the  court  are  of  opinion  that  they  were  correct 
They  are  founded  on  the  obvious  distinction  between  that  which 
is  necessarily  incident  to  the  prosecution  of  the  work,  and  that 
which  would  only  be  convenient:  Com.  Dig.,  Grant,  E.  11. 
Water  can  be  drained  off  only  in  a  particular  direction,  and  by 
one  method;  that  is,  by  making  a  drain  from  the  place  where  it 
accumulates  to  a  lower  level.  It  is  a  general  rule,  we  think, 
that  a  grant  of  power  to  accomplish  any  particular  enterpriset 
and  especially  one  of  a  public  nature,  carries  with  it,  so  &r  as 
the  grantor's  own  power  extends,  an  authoriiy  to  do  all  that  is 
necessary  to  accomplish  the  principal  object.  The  court  are 
therefore  strongly  inclined  to  the  opinion,  that  under  the  act  of 
incorporation,  passed  March  15, 1833  (Stat.  1833,  c.  116),  and 
the  general  laws  respecting  the  establishing  of  railroads,  the 
corporation  had  the  authority  in  question,  independently  of  the 
plaintiff's  deed:  B.  S.,  c.  89,  sees.  46,  54,  56.  Upon  this  prin* 
dple,  it  has  been  decided  that  all  persons — not  merely  those 
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whose  land  is  taken  for  laying  the  road,  and  for  supplying  ma- 
terialSy  under  sections  54, 55,  but,  by  section  56,  all  persons  who 
may  sustain  damage  occasioned  by  laying  out,  making,  or  main- 
taining their  road — shall  haye  a  remedy  against  the  corporation: 
Dodge  y.  County  Oommiasianera,  8  Meto.  880;  Ashby  y.  Eastern 
Bailroad,  5  Id.  871  [88  Am.  Dec.  426].  The  only  ground  on 
which  such  damages  could  be  allowed  is,  that  they  are  author- 
ized, because  they  are  the  natural  and  necessary  consequence 
of  the  acts  authorized  to  be  done.  But  this  must  be  confined 
to  that  which  is  strictly  necessary  to  accomplish  the  enterprise. 
When  it  is  necessary  to  take  lands  of  a  greater  width  than  fiye 
rods,  for  embankments,  deep  cuts,  or  the  supply  of  materials, 
a  license  from  the  county  commissioners  is  necessary.  But  such 
a  taking  ordinarily  unfits  the  land  for  the  uses  of  the  owner, 
and  is  in  its  nature  an  appropriation;  but  we  can  not  consider 
that  laying  a  drain  through  or  under  land,  to  draw  off  water,  ia 
such  taking  or  appropriation,  or  requires  such  license. 

But  whateyer  might  haye  been  the  rights  of  the  corporation, 
by  their  act  of  incorporation  and  the  laws  limiting  and  defining 
the  powers  and  duties  of  railroad  companies,  the  court  are  of 
opinion,  that  the  power  exercised  by  the  defendants  was  granted 
by  the  plaintiff's  own  deed.  It  is  a  weU-known  and  reasonable 
role,  in  construing  a  grant,  that  when  anything  is  granted,  all 
the  means  to  attain  it,  and  all  the  fruits  and  effects  of  it,  are 
granted  also.  Cuicunque  aliquid  conoeditur,  conceditur  etiam 
et  id  sine  quo  res  ipsa  non  esse  potuit.  By  the  grant  of  a 
ground  is  granted  a  way  to  it:  Shep.  Touch.  89.  The  plaintiff, 
by  his  deed  executed  before  the  acts  done,  and  before  the  loca- 
^on  of  the  road,  granted  to  the  corporation,  their  successor! 
and  assigns,  full  and  free  license  and  authority  to  locate,  con- 
struct, repair,  and  f oreyer  maintiiin  and  use  the  said  railroad, 
upon,  through,  and  oyer  his  said  lands,  etc.  If  the  laying  of 
the  drains  or  ditches  in  question,  through  the  phuntiff's  land, 
or  the  deepening  of  the  bed  of  the  moimtain  torrent,  in  his 
land,  extra  viam,  beyond  the  limits  of  the  fiye  rods,  was  neces- 
■aiy  to  the  oonstruction,  or  to  the  maintenance  of  the  railroad, 
the  authority  so  to  do  was  granted  by  this  deed,  and  the  direo- 
tion  to  the  jury,  to  that  effect,  was  right. 

Judgment  on  the  yerdict  for  the  defendants. 


Gird  In  Tower  y.  OUff  nfBotkm^  lOCuah.  237,  and  In  Om^  y.  JbuCem  tU 
B*  Co.,  14  Allen,  58,  to  the  point  that  eome  acts  nifty  be  done  to  lands,  eysa 
tiMM^  not  taken  lor  a  xailroad,  where  they  are  neceasarily  incident  to  the 
grant  of  anthority  to  build  and  maintain  the  road;  in  Walker  y.  Old  Cckmif  S 
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N.B.B.  Ox,  lOSlfMi.  10.  to  the  poliit  that  injuriM  to  land  fram  tmilnMi 
•mlMiikiiMnti,  which  oaoM  w»ter  to  oollaet  and  ovtflow  Myaocnt  laada^  fdl 
within  the  dMi  of  eflBbeti  iHiioh  feffixd  ground  for  ■fiiiiiMint  of 
mdor  th(0  sttttiitOi 

DiRiTOinsHn>  in /iiAa5taMli  ^  iVVttdUfo  T.  JU^ 
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poMaioiftv.iA.] 

▲mRATiOH  Of  Will.— Whore  *  testator  reqoMti  »  penon  to  ngn  aa  in- 
■tnuMnti  without  atating  what  it  ia,  and  potnta  oat  tiiA  place  lor  hia  tig- 
natvre,  ahora  which  are  tiiA  wotda  ''aignedy  aealcd,  paUiahadv 
declared  by  the  above-named  Ethan  Button  to  be  liia  hat  will  and 
ment,**  it  ia  proper  ovidenoe  to  be  aabmitted  to  the  Juy,  there  being  na 
qnaatioa  as  to  the  two  other  witnasws,  to  dsolde  wlietlier  tiie  will  was 
doly  attested. 

Appeal  from  a  decree  of  the  piobftte  judge.    The  faotB  afipear 
in  the  opinion. 

Bci9e  and  Mnris,  for  fhe  appellantB. 

S.  A.  Chapman,  for  the  appellee. 

By  Ooort,  HirasABD,  J.  The  qnesticm  in  tfais  oaae  is,  whether 
fhe  will  of  Ethan  Button  wee  legally  attested  by  three  competent 
witnesses.  The  will  was  in  the  handwriting  of  the  testator,  and 
two  of  the  witnesses,  the  first  and  the  last  signer^  testified  fhat^ 
at  the  time  of  their  signing  as  witnesses  respeoti^y,  the  tes- 
tator declared  the  paper  to  be  his  last  will;  and  the  first  witness 
remembers  to  hare  seen  the  signature  of  the  testator  to  it.  Hm 
donbt  which  isxaised  arises  npon  the  testimony  of  Laban  Biii> 
ton,  one  of  the  witnesses,  who  was  the  second  signer.  He  tes- 
tified that,  not  far  from  November  30, 1848  (the  will  bears  dale 
November  22, 1848),  being  at  the  testator's  honse,  he  was 
quested  by  him  to  go  into  another  room,  and  that  he  went 
cordingly;  and  that  the  testator  took  said  instrument  from  his 
desk,  and  asked  the  witness  to  sign  it,  and  pointed  to  the  place 
where  he  wished  him  to  put  his  name.  But  he  testified  that  he 
did  not  know  what  the  paper  was,  and  did  not  notice  the  signa- 
ture of  the  testator  or  of  the  previous  witness;  that  he  saw  writ- 
ing, but  could  not  state  what  it  was;  that  he  surmised  that  il 
was  said  Button's  vnU;  that  said  Button,  a  few  v?eeks  after,  told 
the  witness  he  had  made  his  vnU,  and  stated  some  of  its  provis- 
ions, which  are  found  in  the  instrument  now  before  us. 

We  think  the  evidence  was  proper  to  be  submitted  to  ilie  jiny. 
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to  decide  whether  the  will  iTOB  duly  attested.  The  will  oontsiiied 
the  uBiial  words  at  the  doee, ''  signed,  sealed,  paUishedy  and 
dedaxed  by  the  abore-named  Ethan  Button,  to  be  his  last  will 
and  testament/'  etc.  The  testator  pointed  oat  the  pboe  where 
he  wished  the  second  witness  to  sign,  and  the  witness  signed  as 
requested.  We  think,  from  this  pointing  out  the  pboe  under 
the  words  written,  the  jnxy  might  rightfully  have  inferred  a  pu1>> 
lication  of  the  paper  as  his  will,  as  well  as  a  request  to  sign  it 
The  words,  of  the  statate  require  no  partiouLir  form  of  expres- 
sion, nor  dedamtion  of  the  testator,  but  an  attestation  and  sub- 
scription of  the  witnesses  in  the  presence  of  the  testator.  The 
decisions  haTS  been  Taiions;  but  we  consider  the  law  as  settled, 
that  the  testator  need  not  execute  the  instrument  in  the  presence 
of  the  witnesses;  that  they  n^ed  not  sign  in  the  presence  of  each 
other;  and  that  all  which  is  required  is,  that  the  testator  shall 
see  their  attestation,  or  be  in  a  situation  where  he  can  see  it. 
His  acknowledgment  that  the  instrument  is  his,  with  a  request 
that  they  attest  it,  is  sufficient.  The  English  cases  are  Tery  dear 
in  regard  to  it.  The  obbm  oi  WhUe  r.  IhiMeea  of  (he  BrUUh  Mu^ 
weum,  6  Bing.  810,  and  Wright  t.  Wright,  7  Id.  467,  decide  that 
the  instrument  is  suffidently  attested,  although  none  of  the  wit- 
nesses saw  the  testator's  signature,  and  only  one  of  them  knew 
what  the  paper  was.  See  also  Peats  t.  Ou^,  Oom.  197;  John- 
mm  T.  Jbhnmm,  8  l^rrw.  78;  8.  0.,  1  Cromp.  &  M.  140.  Our 
statute  of  1788,  c  34,  sec.  2,  agrees  with  that  of  29  Oar.  U.,  c.  8, 
sec  5,  under  whidi  the  abore  dted  decisions  were  made;  and  it 
is  not  altered  by  the  rerised  statutes,  c.  62,  sec.  6,  in  any  mate* 
rial  point. 

The  case  at  bar  does  not  di£Eer  in  substance  from  that  of  Detoey 
T.  Dewey,  1  Mete.  849  [86  Am.  Dec.  887],  where  one  of  the  wit- 
nesses could  not  recollect  anything  more  than  signing  his  name, 
but  another  of  the  witnesses,  who  signed  at  the  same  time,  tes- 
tified that  the  testator  spoke  of  the  paper  as  his  will. 

The  tendency  of  the  later  cases,  both  in  England  and  this 
country,  has  been  to  giye  the  words  of  the  statute  their  simple 
meaning;  that  a  signing  by  the  witnesses,  in  the  testator's 
presence,  to  a  paper  acknowledged  by  him,  in  some  satisfactory 
manner,  to  be  his,  is  a  sufficient  compliance  with  the  terms  df 
the  statute.  It  meets  its  promions;  it  identifies  the  paper  ex- 
ecuted; it  diows  it  to  be  his.  And  as  to  its  contents,  the  wit- 
nesses are  not  called  upon  to  know  them;  nor  is  it  necessaiy 
they  should  in  order  to  judge  of  his  capadiy  to  execute  the 
paper.    The  request  to  sign  is  CTidenoe,  among  other  things,  of 
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A  diaposing  mind,  if  there  is  no  incapacity.  And  in  the  prea- 
ent  case,  the  testator  wrote  the  will  with  his  own  hand,  and  rt- 
qnested  all  the  witnesses  to  attest  his  signature;  to  two  of 
tiiem  he  declared,  in  terms,  that  it  was  his  will;  and  to  the  other 
he  at  least  pointed  out  the  place  where  he  should  put  his  sig- 
nature, at  which  place  his  intention  was  made  known,  if  the 
witness  chose  to  read  what  he  was  called  to  attest  to.  He  wm 
in  a  situation  to  know  the  nature  of  the  instrument,  and  his  sur- 
mising that  it  was  a  will  may  be  the  imperfect  recollection  of 
what  was  then  communicated  to  him. 

The  English  statute  of  Car.  IE.  has  been  altered  hy  statute  1 
Victoria,  c.  26,  sec.  9,  which  designates  the  place  where  the  tes- 
tator shall  put  his  name,  and  requires  that  "such  signatme 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence 
of  two  or  more  witnesses,  present  at  the  same  time;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the  pres- 
ence of  the  testator;  but  no  form  of  attestation  shall  be  neoea- 
saiy.''  The  revised  statutes  of  New  York  provide  that  the  tes- 
tator shall  declare  the  instrument  to  be  his  last  will  and  testis 
ment.  These  statutes,  enacted  after  the  numerous  decisioxM 
upon  the  pre-existing  statutes,  show  an  intention  to  alter  the 
law  in  those  particulars,  and  thus  gi^e  effect  to  the  former  oour 
structions  and  decisions. 

It  was  aigued,  in  this  case,  that  acts  equivalent  to  an  a^ 
knowledgment  are  open  to  the  mischiefs  intended  to  be  pr^ 
vented  by  requiring  the  solemn  attestation  of  wills.  But  if  thej 
are  so,  we  think  the  present  is  a  case  where  the  facts  proved  will 
justify  the  inference  that  there  was  a  due  acknowledgment  of 
the  instrument.  And  if  mischiefs  exist  under  the  construction 
given  to  our  statute,  the  remedy  is  with  the  legislature,  il 
they  believe  such  mischiefs  can  be  removed  without  the  intn^ 
duction  of  others  arising  out  of  a  change  of  provisions  in  the 
law. 

The  will  is  approved  and  allowed,  and  the  case  is  to  bexemii* 
ted  to  the  court  of  probate  for  further  proceedings. 

ATnsTATioir  ot  Wtluh  See  ReynoUU  v.  RejfnM^  40  Am.  Deo.  690^  and 
Dote;  also  note  to  Chafftt  v.  Baptiti  MUrionary  CkmvenUont  Id.  231,  where  the 
eeeee  in  thii  Miiee  are  oollected. 

Tn  raiKGiPAL  cask  is  omED  Aim  appbovkd  in  THIdm  v.  l^lden^  13  Oiay, 
110;  Otbam  y.  Cook,  11  Cash.  532;  and  ^Zci  ▼.  Edward$,  97  Umb.  818.  la 
ihe  last  case  the  will  was  wholly  in  the  handwriting  of  the  testatrix,  signed 
hy  herself  and  three  witnesses,  but  withont  any  attestation  daose.  The 
fiist  witness  who  signed,  testified:  "  She  passed  me  a  package  of  papers; 
asked  me  to  sign  my  name  as  a  witness;  told  me  where  to  sign,  on  ihe  IsA 
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ode.**  The  iMtwiftnaM  tetfeiflecT:  "She  nid  she  wtated  bm  to  wtt&en  • 
dodunent;  that  ihe  had  heeo  makisg  *  little  diipociti<m  of  her  effecti»  «Bd 
iroold  like  to  have  me  sign  it  m  a  witness.  She  pat  her  finger  to  the  line 
where  she  wished  me  to  sign."  The  witness  whose  name  appeared  second 
WM  without  the  jnrisdiotion  of  the  eonrt,  bat  had  resided  in  the  immediate 
neighboriiood  of  the  testatrix  at  the  date  of  the  wiU,  sod  the  signature  was 
proyed  to  be  genuine.  It  was  held  there  was  a  sofficient  oomplianoe  with 
the  statate.  In  l^lden  t.  TUden,  euprti^  the  will  was  signed  by  the  testator, 
sod  the  usual  attestation  clause  followed  signed  by  three  witnesses.  One 
testified  that  he  and  the  second  witness  signed  it  at  the  same  time,  in  the 
presenoe  and  at  the  request  of  the  testator,  without  reading  it  or  behig  told 
that  it  was  a  will,  and  that  the  testator  dix«cted  him  where  to  put  his  name, 
but  did  not  sign  it  in  his  presence,  nor  say  the  signature  was  his.  The  second 
witness  testified  that  the  testator,  after  requesting  them  to  sign  it,  signed  it 
himself,  and  declared  it  to  be  Us  will,  and  then  they  signed  it,  and  his  im- 
pression was  that  the  third  witness  was  then  present.  The  third  witness  tes- 
tified that  the  other  witnssses  did  not  sign  in  his  presence;  that  the  testator 
brought  the  paper  to  him,  and  requested  him  to  witness  it,  which  he  did  in 
the  testator's  presence,  but  without  reading  it;  that  he  thooght  the  names  d 
tha  other  witnssses  were  then  upon  it,  but  could  not  say  whether  the  testa- 
tor's name  was,  and  that  the  testator  did  not  sign  it  in  his  presence  or  say 
anything  about  his  signature.  Upon  this  evidence  it  was  held  there  was  a 
sufficient  attestation  and  execution  of  the  will.  A  will,  in  the  handwriting 
of  the  testator,  and  signed  by  him  in  the  presence  of  three  oompetent  wit- 
nosses,  who  attest  the  same  at  his  request,  and  In  Us  presence,  is  well  es»- 
oittod,  although  the  testator  does  not  declare  to  tha  witnssasa,  and  they  dm 
not  know  that  it  is  Us  will:  Oa&om  v,  (Mk^  mpra. 


Snow  us  al.  v.  Wabnbb. 

[10  MafCAUP,  in.] 

AasBT  AnonmD  bt  a  Wbitiko  WmoH  Lmm  akd  Dmmi  en  Av- 
VHQBiTr  is  subject  to  its  terms;  and  acts  done  by  him  not  within  the 
scope  of  the  authority  can  not  bind  his  prindpaL 

UanomtD  MxMOBAinyinc  LfTKzn>xD  to  Assist  ths  Muobt  ov  thi  Aonrt 
as  to  articles  to  be  purohased,  is  not  an  authority  defining  or  limiting 
the  agent*  s  powers,  and  evidence  Is  admissible  to  show  parol  direotioai 
tosgent. 

■▼IDXN0B--BSS  GssTJE. — In  an  aotioa  against  a  principal  for  goods  purchased 
by  an  agent  and  forwarded  to  another  agent»  a  memorandum  book  kept  by 
the  principal  with  the  latter  agent  containuig  a  list  of  goods  to  be  received 
for  the  principal,  is  not  a  part  of  the  re$  ffesUB  nor  admisaible  to  showtbe 
agent's  authority  to  purchase;  nor  are  letters  passing  between  the  prin- 
cipal and  latter  agent,  after  the  purchase  and  respeothig  it,  admissible  as 
part  of  the  res  Qoim. 

AflOBrTAVOB  WITHIN  THB    MXANINO  OV  THS  StATOTB  Of  FBAUDB,    mUSt  bs 

by  some  dear  and  unequivocal  act  of  the  party  to  be  ohaiged,  or  d  his 
agent  duly  authorised  to  receive  the  property. 

Abhumwit  to  recoyer  the  yalne  of  five  hundred  molasses  bar* 
filSy  alleged  to  hare  been  purchased  by  the  agent  of  the  defend* 

in.  Dbo.  Tol.  ZLm— 37 
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ant,  who  testified  that  he  was  dizected  bj  the  defendant  to  mak* 
the  purchase,  and  that  an  unsigned  writing  was  given  to  him  at 
the  same  time,  commencing:  ''Buy  for  me  the  following  ar- 
ticles,'' enumerating  casks  and  barrels  of  various  lands.  The 
defendant  excepted  to  the  introduction  of  parol  evidence  of  au- 
thority, on  the  ground  that  the  writing  was  the  only  proper 
evidence  of  the  agent's  authority,  which  was  overruled.  The 
defendant  offered  in  evidence  a  memorandum  kept  by  him  vrith 
his  agent  in  Boston,  containing  a  list  of  barrels  to  be  received 
by  such  agent  for  him,  not  containing  those  purchased,  and  also 
offered  letters  which  passed  between  himself  and  his  Boston 
agent  respecting  the  purchase  for  which  this  action  was  brought, 
all  of  which  evidence  the  court  ruled  was  inoilmiiMriKlA  The 
other  facts  appear  in  the  opinion.    Verdict  for  the  plaintiff. 

N.  Wood,  for  the  plaintiflk 

EBis,  for  the  defendant. 

By  Oourt,  Hubbabd,  J.  It  is  contended  by  the  defendant,  that 
the  writing  in  the  hands  of  his  agent  was  the  authority  under 
which  he  acted,  and  that  it  not  only  ought  to  have  been  read  to 
the  juiy,  but  that  parol  evidence  should  not  have  been  admitted, 
to  vaiy  or  control  it.  There  is  no  doubt  of  the  correctness  of  the 
principle  asserted  in  this  position.  An  agent,  appointed  by  a 
writing  which  defines  and  limits  his  authority,  is  sniqect  to  its 
terms;  and  acts  done  by  him,  not  within  the  scope  of  the  authority, 
can  not  bind  his  principal;  and  a  person  who  trades  with  such 
agent  must  examine,  for  himself,  whether  the  agent  is  aoting 
under  written  instructions;  and  the  principal  will  not  be  bound, 
because  such  person  was  ignonuit  of  their  existence.  It  is  his 
duty  to  inquire,  when  by  his  bargain  or  sale  he  expects  to  bind 
a  third  person.  But,  in  the  present  case,  the  paper  relied  upon 
by  the  defendant  was  not  an  authority  defining  and  limiting  the 
power  of  the  agent.  It  was  an  unsigned  memorandum  or  sched- 
ule, intended,  apparently,  to  assist  the  memory  of  the  ageni  as 
to  the  several  articles  to  be  purchased,  and  not  to  guide  or  con- 
trol his  judgment,  or  to  affect  in  any  way  the  rights  of  third 
persons.  The  parol  directions  to  the  agent  were,  we  think, 
rightly  admitted  as  evidence  of  his  authority  to  make  the  pur- 
chase. 

In  respect  to  the  memorandum  book  kept  by  the  defendant 
with  his  agent  in  Boston,  the  directions  entered  in  it  were 
neither  a  part  of  the  re$  gesias^  nor  did  they  touch  the  authority 
of  the  agent  who  purohased  the  barrels.    They  related  merely 
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to  the-dispofidtion  of  the  goods,  after  their  deliveij  in  Boston, 
by  the  Tsiious  persons  from  whom  thej  might  be  purchased; 
and  the  book  conld  not  be  received  in  evidence  to  affect  the  bar- 
gain bj  the  defendant's  agent  with  the  phuntifb.  The  letters, 
also^  which  passed  between  the  agent  in  Boston  and  the  de- 
fendanty  are  sabjeot  to  the  same  observations  that  have  been 
made  respecting  the  memorandum  book,  and  were  rightly  ex- 
cluded. Where  letters  between  one  of  the  parties  and  a  third 
person  are  parts  of  the  transaction,  they  are  properly  admissi- 
ble, as  forming  a  portion  of  the  case.  But  these  letters  were 
neither  written  to  the  plaintiflh  nor  to  the  defendant's  agent 
who  purchased  of  them,  and  are  therefore  not  admissible,  as 
oonnected  with  or  controlling  the  purchase. 

The  last  objection  raised  by  the  defendant  is,  that  this  sale, 
being  of  goods  for  the  price  of  fifty  dollars  or  more,  and  there 
being  no  note  or  memorandum  in  writing  of  the  bargain,  nor 
any  earnest  given  to  bind  the  bargain,  the  contract  is  not  bind- 
ing on  the  defendant,  for  want  of  a  delivery  of  the  goods  to  the 
plaintiflfs  themselves,  or  proof  of  acceptance  thereof  by  them* 
The  authorities  cited  by  the  defendant's  counsel,  and  upon 
which  he  relies,  go  to  establish  the  doctrine  that  a  constructive 
delivery  to  a  wharfinger  or  a  shipmaster,  or  to  other  persons 
engaged  in  receiving  the  goods  of  others,  will  not  be  a  compli- 
ance with  the  statute  of  frauds,  to  Und  the  parly  as  having  ao- 
oepted  the  goods.  There  was  also,  apparently,  a  leaning  in  thb 
mind  of  Lord  Chief  Justice  Abbott  to  the  opinion  that  the 
terms  of  the  statute  must  be  literally  complied  with;  that  is, 
that  there  must  be  an  acceptance  of  the  goods  by  the  purchaser 
himself:  Hansen  v.  ArmUage^  1  Dow.  &  By.  181. 

We  are  fully  of  opinion  that  the  acceptance  must  be  proved  bj 
some  clear  and  unequivocal  act  of  the  parly  to  be  charged.  The 
statute  by  its  language  requires  it,  and  the  construction  it  has 
received  gives  full  force  to  that  language.  But  we  can  not  say 
that,  to  bind  the  purchaser,  the  acceptance  can  only  be  by  him 
personally.  The  statute  in  terms  provides  that  an  agent  may 
bind  his  principal  by  a  memorandum  in  writing.  If,  then,  an 
agent  can  purchase,  we  think  it  clearly  follows — ^there  being  no 
prohibitory  clause — ^that  an  agent  duly  authorized  may  also  re- 
ceive property  purchased,  and  thus  bind  the  principal.  It  is  in 
accordance  with  the  rights  and  duties  of  principals  and  agents 
in  other  cases,  and  for  the  furtherance  of  trade  and  commerce. 
In  the  present  case,  it  was  proved  that  the  plaintiflfs  transported 
the  banels  to  Boston,  and  delivered  them  at  the  place  where  the 
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pmbhasef^B  agent  directed,  and  that  the  agent  in  Boston  after- 
wards shipped  them  to  the  port  at  the  south ,  where  the  defendant 
had  giyen  general  directions  to  have  his  barrels  sent;  and  wo 
are  of  opinion,  with  the  learned  judge  who  tried  the  cause  in 
the  court  below,  that  this  was  a  sufficient  acceptance  of  the 
goods,  within  the  statute.  There  was  a  deliyeiy  by  the  Tendois 
to  an  agent  authorized  to  receive,  an  acceptance  bj  him,  and  a 
forwarding  of  them  to  the  place  appointed  by  the  prindpoL 
These  acts  axe  direct  and  unequivocal,  and  constitute  a  transfer 
of  the  property  from  the  seller  to  the  purchaser,  who,  in  conse- 
quence of  it,  is  bound  to  pay  the  price  of  the  purchase. 
Exceptions  OTermled. 

Acts  or  Sfmial  Aoknt  must  bi  Sibioelt  wnmir  Boors  or  AuvHOBm 
OoNFERRiD:  See  oaaea  in  this  aeriet  collected  In  note  to  Baring  t.  Pwrn^  iD 
Am.  Deo.  537. 

Ths  pbincipal  oasx  is  citsd  in  Dean  ▼.  TaUman^  105  Man.  443,  to  tho 
point  that  there  is  a  snffioient  receipt  and  acceptance  of  the  gooda,  witfaia 
the  meaning  of  the  etatate  of  fraada,  when  they  are  delivered  to  and  accepted 
hy  the  penon  to  whom  the  defendant  directed  them  to  be  deliyendt  and 
whom  he  thereby  makes  his  agent  for  that  pnxpoee. 


PaIGB  v.   StOKB  BT  All. 

po  MaiOAW,  leo.] 

Maaxnie  <nr  PaoHiasoBT  Non  Ldt  to  Jubt.— Whore  a  pencil  iilgns  Ui 
property  to  fiye  awrignooo  intnist  for  creditors,  and  the  ■swgneew  appcini 
two  of  their  number  to  carry  on  the  trust  business,  which  two  authorias 
the  assignor  to  act  as  their  agent,  and  he  gives  a  note  signed  by  himaell 
*'  for  the  assignees,"  In  an  action  against  the  two  assignees  on  the  nota^ 
what  was  meant  by  those  words,  and  whether  the  defendants  wore  the 
only  acting  assignees,  is  properly  left  with  the  jury. 

AuTBOBrrr  to  Maxb  a  Pbomibsobt  Kotb  ahd  Binb  his  Psjoraipau,  lor 
labor  and  material,  is  not  given,  by  implication  from  the  nature  of  the 
boflinesB,  to  an  agent  employed  in  the  manufacture  of  carriagea. 

AurnoBTTT  or  Aobnt  to  Bind  Pbinoipai^  bt  Pbomissobt  Kotb,  ia  not 
proved  by  evidence  that  the  agent  had  previously  made  a  note,  to  whidi 
one  principal  assented,  and  also  another  note,  for  a  small  amount,  which 
was  compromised  after  suit  brought,  without  showing  whether  or  not  thair 
previous  assent  thereto  had  been  obtained. 

FiBSON  Taking  Notb  or  Aobmt  in  Patmbnt  iob  Wobx  Pbbiobmbd,  with 
knowledge  of  the  principal's  liability  therefor,  thereby  diMdiaigea  such 
liability,  and  he  can  not  afterward  rescind  the  contract  and  bind  the 
principal,  without  his  knowledge  and  assent. 

Assuicpsn  on  promissoiy  note  for  one  hundred  and  fifty-six 
dollars  and  eighiy  cents,  signed^  "Asa  Fessenden,  for  the 
assignees."     Two  indorsements  of  payments,  signed  hj  the 
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pcoxnisee,  appeared  upon  the  back  thereof.     Feeaeoden  teali- 
fied  that  he  could  not  remember  whether  the  words  ''for  the 
aaaignees''  were  written  by  him  at  the  time  of  signing  the  note» 
or  when  one  of  the  payments  was  made,  and  that  the  payments 
'were  made  from  funds  in  his  hands  **  growing  out  of  the  busi- 
ness'' of  which  he  had  been  appointed  agent.    Enight,  the  prom- 
iflee,  testified  that  the  words  "  for  the  assignees"  were  written 
floon  after  the  note  was  originally  given  him,  but  he  could  not 
remember  just  when,  and  that  the  note  was  given  for  work  done 
l^  him  under  the  direction  of  Fessenden.    That  he  sold  the 
note  to  the  phuntiff  for  sixty-five  dollars.    There  was  no  evi- 
dence that  the  defendants  Imew  of  the  note  until  the  present 
Buit  was  brought.    The  judge  charged  the  jury  in  substance, 
that  the  note,  as  originally  given,  was  the  conlzaot  of  Fessen- 
den, and  bound  him  alone;  that  the  addition  of  the  words  **  for 
the  assignees,"  in  the  way  testified  to,  was  not  an  alteration  of 
the  original  contract,  but  the  substitution  of  a  new  contract  in 
lieu  thereof,  and  that  it  then  became  the  contract  of  the  persons 
designated  by  the  words  **  the  assignees;"  that  it  was  for  the 
jury  to  determine  what  those  words  meant;  that  it  was  for  them 
to  decide,  frem  the  evidence,  whether  Fessenden  was  authorized 
to  bind  the  defendants  by  the  contract  sought  to  be  enforced. 
Verdict  for  the  plaintiff.    The  other  facts  will  sufficiently  appear 
from  the  opinion. 

B.  F.  Thomas^  for  the  plaintiff, 

AUen  and  Mason,  for  the  defendants. 

By  Court,  Hubbabd,  J.  It  is  not  necessary  to  settle  all  the 
questions  raised  in  this  case;  but  we  think  it  was  properly  left 
to  the  jury  to  determine  what  was  meant  and  understood  by  the 
words  "  Asa  Fessenden,  for  the  assignees,"  and  whether  the 
defendants  were  the  only  acting  assignees. 

In  fframining  the  evidence,  as  the  same  is  reported,  we  are 
satisfied  tiiat  there  was  no  express  authority  originally  given  to 
Fessenden  to  sign  notes  binding  the  assignees,  treating,  for  this 
purpose,  the  two  defendants  as  assignees.  Fessenden  had  been 
engaged  in  the  business  of  carriage-making,  and,  becoming  em- 
barrassed, he  assigned  his  property  to  the  defendants  and  three 
others,  for  the  benefit  of  his  creditors;  and  he  afterwards  carried 
on  the  business  for  the  assignees,  making  purchases  of  stock, 
hiring  and  paying  workmen,  and  disposing  of  the  manufactured 
goods.  It  was  a  business  which,  in  the  conducting  of  it,  re- 
quired no  authority  to  bind  the  principals  by  note.    Soeh  an 
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cailioriiy  is  neither  implied  from  the  nature  of  the  bnsuieaB,  nor 
to  be  presomed  from  any  supposed  conyenienoe  in  tcansaoting  it 
to  advantage:  See  Tdber  y.  Cannon,  8  Hetc.  458,  459. 

The  power  of  binding  b j  promissory  negotiable  notes  can  be 
csonferred  only  by  the  direct  authority  of  the  party  to  be  bound, 
with  the  single  exception  where,  by  necessaiy  implication,  the 
duties  to  be  performed  can  not  be  discharged  without  the  exer- 
cise of  such  a  power.  To  facilitate  the  business  of  note-making, 
and  thus  a£Fect  the  interest  and  estates  of  third  persons  to  an 
indefinite  amount,  is  not  within  the  object  and  intent  of  the  law 
regulating  the  common  duties  of  principal  and  agent;  neither 
is  the  power  to  be  implied  because  occasionally  an  instance 
occurs  in  which  a  note,  so  made,  should  in  equity  be  paid: 
Emerwn  t.  Promdenoe  Boi  MamxfiMuxing  Co.,  12  Mass  237  [7 
Am.  Dec.  66]. 

The  plaintiffs  cause,  then,  must  rest  either  on  the  oiproni 
recognition  of  this  note  by  the  defendants,  or  on  the  ri^t  ol 
Fessenden  to  bind  them  by  note,  by  reason  of  his  exercise  ol 
Buch  a  right  during  his  agency,  and  within  their  knowledge. 
But  the  testimony  sustains  neither  propoeition.  There  was  no 
evidence  that  the  defendants  knew  of  the  existence  of  this  note, 
till  it  was  sued;  nor  was  such  a  usage  proTcd,  in  respect  to 
making  notes  by  Fessenden,  as  can  bind  the  assignees.  Only 
two  instances,  besides  the  present,  haye  been  certified  to,  in  one 
of  which  only  one  of  the  assignees  assented,  and  his  assent  can 
not  bind  the  other  without  further  eyidenoe;  and  in  the  other 
the  note  was  small,  and  after  being  put  in  suit  was  settled  bj 
their  directions;  but  whether  their  preyious  assent  to  it  was  ob- 
tained or  not,  is  not  stated. 

But  it  appears,  further,  that  the  note  of  Fessenden  was  taken 
by  Knight,  with  the  knowledge,  on  his  part,  of  the  defend- 
ants' liability  for  work  so  performed,  and  of  his  (Fessenden's) 
agency,  and  authority  to  contract  on  their  account  for  the  work. 
And  we  are  of  opinion  that  the  taking  of  the  note  of  the  agent 
alone  under  the  knowledge  of  the  circumstances,  is  a  dischaige 
of  the  principal;  a  rule  well  established  in  the  dealings  of  mer- 
chants and  &ctors:  Patenon  Y.OandaBequi,  15  East,  62;  WUkvu 
y.  Beed,  6  Qreenl.  220  [19  Am.  Dec.  211];  IV-endi  y.  Price,  2i 
Pick.  18;  Oreen  y.  Ibnner,  8  Hetc.  411.  The  note  haying  been 
received  in  payment,  Enight  and  Fessenden  could  not  after- 
wards rescind  the  contract  and  make  a  new  agreement,  either  in 
the  form  of  a  note  or  otherwise,  binding  the  assignees  for  the 
pre-existing  debt,  without  their  knowledge  and  assent. 
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In  coming  to  this  decision^  we  do  not  oyerlook  the  fact — 
thoogli  we  aze  lijr  no  means  governed  by  it — ^that  the  plaintifl 
is  a  ptuchaser  under  value,  some  years  after  the  existence  of  the 
oontracty  without  notice  to  the  defendants,  and  that  the  claim  is 
one  of  strict  law,  without  those  accompanying  circumstances  of 
equity  which  occasionally  afford  reasons  for  enf orcing  A^'i^wn^^ 
not  free  from  doubt. 

New  trial  to  be  had  in  this  court. 


Aesxrr^  Nofs»  wnnr  Bums  PBoroiPAL:  See  Lomg  y.  CW«ni»  6  Am.  Dae. 
100^  and  note;  P(B»«i  T.  iSftMtofh  25  Id.  668; /toaslf^  As 

a  general  nde,  an  agent  employed  to  make  pniehaaea  haa  no  anthority  to  Und 
Ilia  prindpal  by  *  negotlaUe  note  or  bill  of  exchange  for  anoh  pniehaaeai 
Bnurmm  y.  ProMenee  Hai  Hfg,  Go.^  7  Id.  86;  TcAer  y.  Cmmon,  8Meto.460| 
Ocrnkt  y.  Kor/oOt  Lead  Oo.^  9  Ckiah.  838;  Torrei^  y.  DuaUm  MmmmaU  Am.^  5 
AQen,  827t  the  laat  caae  citing  the  principal  caae;  nnleaa  it  be  indiapenaabla 
in  eanying  on  the  borineaa  of  the  prinoipal:  TmngU  y.  Pomroff,  4  Qray,  128^ 

Wbkbs  Nozi  ov  Aqsnt  is  ^^^KKi'  IV  Patxsnt,  which  ia  the  preaomp- 
tion  in  the  abaanoe  ol  eyidenoe  to  the  contrary,  the  principal  la  no  logger 
lisbla:  Chapwum  t.  Jhmmd^  10  Ifaai.  47;  Tudor  ▼.  WkUhig^  IS  Id.  SlSi 
#Wneft  y./Vte,  24  Pick.  18;  Jamn  y.  BMy,  11  Maaa.  84. 


BahiEsy  t;.  EiLBUBsr. 

po  MboaIiV.  176.] 

DiBV  NAimra  No  QsAimEiy  but  QiyEir  ''vob  vbm  Uo  or  a  Sobooi^ 
BOim,  If  the  noghboring  inhabitanta  aee  canae  to  baUd  a  adhool-hoaaa 
thereon,**  can  not  operate  by  way  of  grant  or  eatoppd,  there  not  beiQg 
the  neceaaary  partiea. 

Dbid,  Kamihg  Kg  QsAinnB,  but  Qiysn  "iob  Usi  ov  Sgbool-houbi,'' 
na,  Cbbatbs  a  Trust  which  a  court  of  equity  will  protect^  and  if 
neceaaary  appoint  a  troatee,  and  compel  a  oonyeyanoe  to  him  of  the  legal 
title  by  the  heira  of  the  grantor. 

QBTAiNiHa  Lbasb  fbov  Aobht,  can  not,  after  enjoyment  of  the 
tenn,  deny  the  title  of  hla  leaaor,  or  the  aathority  of  the  agent,  befora 
he  reatowiB  poaaearion. 


Tbisfass  for  breakiiig  and  entering  the  plaintiffs  dose.  The 
plaintiff  produced  no  evidence  of  title  at  the  trial  bat  possession. 
Defendant  offered  in  evidence  a  deed  made  by  one  Zachaiiah 
Harvey,  purporting  to  convey  the  land  in  question  ''  for  the  use 
of  a  sdiool-honse»  if  the  neighboring  inhabitants  see  canse  to 
build  a  school-honse  thereon.''  This  deed  ^was  duly  acknowl- 
edged and  recorded.  Also  evidence  that  a  school-house  for- 
merly stood  upon  the  land;  that  the  house  was  removed  about 
the  year  WM;  that  the  inhabitants  caused  the  same  to  be  leased 
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ftl  pablio  Motion  to  tbe  higbaei  bidder  m  Theo4liar6v|r 

denoe  offiBiBd  appeaxB  in  the  opinion.    Yecdiot  for  tho  p^^^*^ 

Neuitm^  for  Uie  pUiTitiff, 

Baoon^  tor  the  defendant. 

Bj  Ooort,  Wmui,  J.  The  fixrt  question  dfaooned  in  thiseiM 
is,  whether  the  school  district,  under  whose  title  the  dfllnndftiit 
justifies  the  alleged  trespasB,  took  or  denved  any  Iqgal  estate 
onder  or  from  the  deed  of  Zachariah  Harvejr.  The  objection  is, 
that  no  title  passed  hj  that  deed,  as  no  grantee  is  named  to  take 
the  estate;  it  berng  a  mere  dedication  to  paUic  uses.  It  was 
argaed  by  the  defendant's  ooonsely  that  although  this  deed  can 
not  operate  by  way  of  grant,  it  may  by  way  of  estoppeL  But 
the  answer  is,  that  there  is  no  party  in  this  esse,  that  can  taka 
adTantage  of  any  estoppel;  and  that  it  is  as  neoeesazy  fhat  theie 
should  be  parties  to  a  deed,  in  order  to  create  an  estate  by  es- 
toppel, as  to  pass  an  estate  by  grant:  But  although  it  must  be 
admitted  that  no  legal  estate  passed  by  this  deed,  yet  we  think 
a  trust  was  created,  which  this  court,  as  a  court  of  chanoeiy, 
would  be  authorized  and  bound  to  protect;  and  that  the  oomt 
would,  if  necessary,  appoint  a  trustee  to  take  the  l^gal  estate 
from  the  heirs  of  Hanrey,  who  would  be  bound  to  convey  to  him 
the  legal  tide  to  the  premises  z^orOfittT.A^,  4  Mete.  378.  This 
trust  was  created,  according  to  the  terms  of  the  deed,  for  the  use 
and  benefit  of  the  neighboring  inhabitants  of  that  part  of  the 
lot  which  was  appropriated  for  the  use  of  a  school-house;  and 
the  defendant  offered  to  prove  that  the  inhabitants  in  the  vicin- 
ity had  associated  as  a  school  district,  and  had  assumed  the  own- 
ership and  management  of  the  lot,  including  the  loctu  in  quo. 
The  defendant  also  offered  to  prove  that  Samuel  Brown,  the 
agent  of  the  school  district,  in  the  spring  of  1831,  leased  the 
said  lot  to  the  plaintiff  for  the  term  of  ten  years.  Thisevidence 
was  rejected,  on  the  ground  that  the  agency  of  Brown  could  be 
proved  only  by  the  record  of  the  proceedings  of  the  school  dis- 
trict, and  tiiat  the  books  offered  as  such  were  not  admissible  in 
evidence,  as  it  did  not  appear  that  the  said  school  district  had 
been  duly  organised.  We  are,  however,  of  opinion,  that  the 
lease  should  have  been  allowed  to  be  proved,  and  that  the  pbunt- 
iff  would  have  been  estopped  to  deny  that  Brown  was  duly  ap- 
pointed agent  by  the  school  district,  and  that  the  stud  district 
had  a  good  title  to  the  premises  demised.  No  principle  is  moie 
elearly  established,  than  that  a  lessee,  after  enjoyment,  can  not 
be  permitted  to  deny  the  lessor's  tifls.    And  if  he  aftsrwaidi 
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pixrchafleB  another  title,  he  can  not  set  it  up  agamst  his  lessor, 
before  he  restores  the  possession  at  the  expiration  of  his  lease: 
Driver  y.  Latorence,  2  W.  Bl.  1259;  Cooke  v.  Loxley,  6  T.  R.  i; 
Ocbb  T.  AmM^  8  Meto.  398.  Nor  is  it  necessaiy  to  prove  that 
tbe  agent  was  duly  appointed;  for  the  plaintiff  is  estopped  to 
deny  it,  for  the  same  reason  by  which  he  is  estopped  to  deny  the 
tifle  of  his  lessors. 
New  trial  granted. 


DssD^  Nav  nro  No  Orasteb. — ^A  grmnt  to  tht  inhabitaiits  of  D«]e«  or  to 
the  ornnmonerg  of  a  oertaiii  wMte,  or  to  the  people  of  a  connty,  b  Toidt 
Oreeme  y.  DerniU,  16  Am.  Dec.  58;  or  where  it  can  not  be  diatinctly  known 
who  is  to  take  under  it,  and  it  ia  equally  neoeaaaiy,  in  order  to  eatabliah  a 
tmat,  that  there  be  no  uncertainty  aa  to  who  ia  the  cuM  qme  tmuH:  QaUegnfs 
Jlr'rt  T.  AUmmey  Oenend,  24  Id.  65a 

LbHKB  AVTEB  BNJOTlfXNT  18  BSTOFPXD  TO  DbNT  THS  TiTLB  OF  HIS  LaH1> 

i4mD:  Cobb  T.  Arnold,  8  Meto.  398;  BenMet  v.  Mont,  10  Id.  223;  Odbh  y. 
AmMt  12  Mm.  43;  but  b  not  estopped  to  deny  that  since  hla  own  entcy 
Into  poasoaaion  his  leaaor^a  title  haa  expired,  either  by  its  own  limitation,  by 
the  act  of  the  lessor,  or  by  eviction  by  title  paramonnt:  ffUbomm  v.  Ibgg,  99 
Mass  11;  and  a  tenant  ia  not,  by  a  covenant  to  pay  rent,  estopped,  in  jui 
aetion  for  the  rent,  to  ahow  that  the  leaaor'a  estate  ended  before  the  rent  ao* 
aneds  Lamaom  t.  Olathtont  113  Id.  348. 


Nash  t;.  Spoffoed  na  TJx. 

[10  Uxtoiur,  199.] 

Wna  UHniNa  with  HnssAifD  nr  CoiryxTAVcs  or  Lani^  witb  OofB* 
VASTS  or  WABKAirrT,  ia  estopped  to  deny  her  title  to  the  land  at  the 
time  of  the  couTeyance. 

TtBM  AOQUIBSD  AKD  A  HOLDDIO  DlTDSa  IT  SlNCB  THB  COMXINOXMSNT  09 

AH  Action,  can  not  be  aet  up  aa  a  defense;  a  plaintiff  may  recover  npon 
the  atato  of  the  title  and  possession  shown  at  the  commenoement  of  the 
aotlon. 

Wbtt  of  entry  upon  a  mortgage  giren  by  tenants.  They 
|ileaded  the  general  issue,  and  offered  to  proye  that  fiye  eleT- 
entha  of  the  mortgaged  premises  had  been  conveyed  to  OUve 
Gutting  in  trust  for  the  sole  and  separate  use  of  Mary  B.  Spof- 
ford,  the  female  tenant.  Also  that,  since  the  commencement  of 
the  action,  the  said  Oliye  had  entered  upon  the  premises  and 
eyioted  the  tenants,  and  that  they  held  the  same  as  tenants  by 
her  sufferance,  and  that  at  the  time  of  making  the  mortgage,  as 
well  as  at  the  commencement  of  this  suit,  they  were  tenants  at 
will  of  the  said  Olive.  The  judge  held  this  evidence  inadmis- 
aUe.    Yeidict  for  the  demandant. 
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Barton,  for  the  tenants. 

JBen  and  Dewey  ^  for  the  demandani 

By  Court,  Dewet,  J.    The  facts  relied  t^on  in  dafenae  aie  no 
sufficient  answer  to  the  present  action. 

1.  The  mortgagors  (the  tenants)  are,  hj  force  and  effect  of 
their  deed,  estopped  to  deny  that  they  had  a  good  title  to  the 
estate  conveyed,  at  the  time  of  making  the  mortgage:  WUkmmm 
T.  8cM,  17  Mass.  267;  Jackson  t.  Murray,  12  Johns.  201.  As 
to  the  interest  and  estate  of  the  wife,  when  she  joins  wifli  her 
husband  in  the  conveyance  of  her  land,  with  covenants  of  wai^ 
laniy,  she  is  also  estopped  by  her  covenants:  Ibwler  v.  Shearer, 
7  Mass.  14,  and  Colcord  v.  Swan,  Id.  291;  Wadleig^  v.  OUnee,  6 
N.  H.  17  [23  Am.  Dec.  705]. 

2.  The  new  title  acquired  by  the  tenants,  supposing  the  I^gal 
estate  to  be  in  Olive  Catting,  and  the  tenants  now  to  be  holding 
under  her,  will  not  avail  them.  Her  entry,  and  the  tenaoqr  Ij 
the  tenants  under  her,  were  since  the  commencement  of  the 
present  action.  The  tenants  can  not  set  up  such  title  thus  ac- 
quired: HaU  V.  Bdl,  6  Mete.  431;  Andrews  v.  Hooper,  13  Mass. 
472.  The  doctrine  of  rebutter,  to  avoid  circuity  of  action,  is 
not  admissible  in  such  cases.  The  demandant  may  ihevafore 
recover  upon  the  state  of  the  titie  and  possession  shown  at  the 
time  of  the  commencement  of  his  suit. 

Exceptions  overruled. 

Dud  of  i^AMmm  Woman  with  OovsRAim  ov  Wabbastv. — A%  eoo^ 
mon  law,  if  hnslMiid  And  wife  oonvey  the  wif eli  land,  with  oovena&ti  of  war- 
nnty,  by  levying  a  fine,  the  wife,  after  the  death  of  her  hnaband,  ia  liable  la 
an  action  tor  the  bieaoh  of  the  covenants:  WooiUm  v.  Htle,  1  Mod.  891;  & 
C  2  Saond.  177.  This  was  an  exception  to  the  general  mle  that  a  wifeooold 
not  be  sued  npon  her  contracts  made  daring  covertore.  In  an  early  Viiginia 
ease,  the  court  acted  npon  this  doctrine,  and  held  that  where  the  wife  had 
been  privately  examined,  pnrsuant  to  statute,  and  had  united  in  a  deed  of 
her  land  with  her  husband,  a  covenant  of  farther  assurance  contained  in  the 
deed  was  obligatory  upon  her,  and  decreed  a  specific  perfonnanoe  theraof  s 
Ndttm  V.  Harwoodp  3  Call,  394.  But  a  contrary  doctrine  seems  to  prevail  in 
the  majority  of  the  states  of  this  union,  viz.,  that  where  by  statutory  enael- 
ment  a  wife  is  permitted  to  convey  her  lands  by  uniting  in  a  joint  deed  witli 
her  husband,  with  covenants  of  warranty,  she  is  only  enabled  to  pass  her 
title,  and  is  not  liable  upon  a  breach  of  the  covenants  of  wairanty :  FalmmA 
Bridge  Company  v.  TUfbaUs,  16  K  Mon.  637;  ^«iiiia%  v.  WhUeU  JBv'rs,  S 
Mete  (Ky.)  603;  Hoblf^  v.  Ehig,  2  Id.  141;  Cfroia  v.  Toumtatd,  2  Hm, 
mi  Porter  V.  Bradley,  7  R.  L  541;  Sawyer  v.  LUOe,  4  Vt  414;  Aldridge  v. 
BwUmm,  3  Blackf.  201;  Bawle  on  CSovenaots,  673.  674;  2  Kent,  107;  CMcord 
V.  Swan,  7  Mass.  291;  Wadleigh  v.  €fUne$,  6  N.  H.  17;  S.  0.,  23  Am.  Dee. 
706;  Martiit  v.  DweUy,  6  Wend.  9;  S.  C,  21  Am.  Dec  245;  S.  0.,  BweU's 
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Lend.  CmL  208;  Ibwler  t.  Sheanr,  7  Man.  21;  Jadbmm  t.  rcirfgril^w,  17 
Johiuk  167;  S.  O.,  Swell's  Lead.  CmL  310;  8.  C,  8  Am.  Deo.  3781 

The  roMOP  of  the  role  in  one  cMe  is  stated  to  be  that:  '*The  wife  may  be 
inlhienned  or  penmaded  by  her  hnsband  to  execnte  the  deed  with  him,  know- 
ing its  effect  as  an  alienation;  bat  she  may  not  know  the  nature  and  eflfoot  of 
tbe  oorenants  contained  in  it;  and  to  hold  her  Uable  on  the  oovenants  can 
Botbe  neoessary  to  the  conyeyanco,  nor  beneficial  to  her  iamily,  bat  may  be 
greatly  to  her  pcejndioe:"  FowUr  t.  Shearer^  7  Mass.  21;  nor  are  a  wife'k 
beirs  liable  after  her  death,  upon  her  covenants,  for  any  breach  thereof:  Fb§' 
iery.WUcox,  10B.L443. 

&rroFPKL»  DooTBimB  ov,  in  Joxht  I>bxd8  Of  HuBBurn  avd  Wm. — 
Upon  the  qnestian  of  the  efiEect  of  coTcnants  of  warranty  in  a  Joint  deed  ol 
Imshand  and  wife,  of  the  ]atter*s  lands,  there  is  not  a  nniformity  in  the  de- 
etnons  of  the  different  statee.  In  some  of  them  the  broad  principle  is  laid 
down  that  she  Is  thereby  estopped  from  denying  that  she  had  title  at  the  time 
cl  tile  oonTcyanoe^  and  from  setting  np  any  after-aoqoired  title:  Leasee  <if 
BUi  T.  Weal,  8  Ohio,  226;  8.  0.,  31  Am.  Deo.  442;  Fletcher  t.  ColenuM,  2 
Head,  888;  Spoford  y.  Nash,  10  Mete  291;  King  y.  Bea,  66  Ind.  10;  Fywier 
y.  Shmnr,  7  Mass.  14;  (kteord  y.  8wtm,  Id.  291;  Maarie  y.  SAaaHan,  4  Bibb 
(Ky.X  436^  In  Leaaee  ef  HiU  y.  Weai,  aarpra,  the  coart,  in  reyiewing  a  few  ol 
the  aboye  cases,  say:  "These  cases  may  not  seem  to  be  foonded  upon  the 
ffeaaons  which  are  nsoally  assigned,  why  the  corenants  in  a  deed  should 
epctate  by  way  of  estoppel,  that  is,  to  preyent  dronity  of  actions.  StQl, 
tbey  seem  to  ns  to  be  reasonable,  and  snch  as  tend  to  the  fartheranoe  of  jna- 
tiee;  and  whan  a  manied  woman  mMlertakes,  in  conjonction  with  her  hna- 
band,  to  conyey  her  land  with  coyenants  of  warranty,  it  is  sufficient  to 
proteet  her  from  the  payment  of  damages  for  the  breach  of  those  coyenants; 
for  all  other  pmpoaes  they  should  be  held  qperatiye.**  So  also  it  has  been 
held  that  an  heir  and  residnary  deyisee,  who  has  giyen  bond  as  snch  deyisee 
to  pay  the  debts  of  his  testator,  is  estopped  to  set  np  a  snbseqnent  title  as 
bsir  of  the  tsstator's  wife,  against  a  warranty  deed  made  by  the  testator  of 
her  land,  although  all  right  of  action  upon  the  coyenants  in  that  deed  is 
barred  by  the  statnte  of  limitations:  CMe  y.  Boffmond,  0  Gray,  217;  bat 
where  a  manied  woman  ezecnted  a  warranty  deed,  bearing  date  preyioos  to 
her  marriage,  by  the  name  which  she  then  bore,  without  disclosing  the  fact 
ai  her  manisge,  with  the  frandulent  purpose  of  imposing  upon  some  person 
to  be  aJBacted  by  it,  she  is  not  estopped,  nor  are  her  heirs,  to  set  np  her  title 
as  against  her  grantee:  LoweU  y.  Daanda,  2  Id.  160. 

Tbe  leading  case  holding  that  a  wife  is  not  estopped  by  her  coyenants  ol 
wsnanty  from  Bsstiiting  an  afteraoquired  title,  is  that  of  Jo/ckaon  y.  Vaaidet' 
haffdtnt  17  Johns.  167;  8.  C,  8  Am.  Deo.  378.  That  was  an  aoti<m  of  eject- 
OMot.  The  plaintiff  gaye  in  eyidence  a  deed  from  the  defendant  and  her  hus- 
band, by  which  they  conyeyed  the  premisee  in  fee  to  the  plaintiff,  with  war^ 
lanty.  The  defendant  offered  to  proye  an  outstanding  title,  but  it  was 
sbjeoted  that  she  was  estopped  by  the  coyenants  in  her  deed,  but  the  objeo- 
tion  was  oyerruled,  and  the  supreme  coort  affirmed  the  judgment.  Chief 
Jnatioe  Spencer,  in  deliyering  the  opinion,  said:  "  Such  a  deed  can  not  oper- 
ate aa  aa  estoppel  to  her  subsequeutly  acquired  interest  in  the  same  land." 
The  same  doctrine  has  been  affirmed  in  Ckmalea  y.  EutU,  49  AhL  260;  S.  0,, 
SO  Am.  Bep.  282;  Teo/y.  fTooe^toorfA,  3  Paige's  Gh.  470;  Wadleighy.  CRfmea, 
8  N.  H.  18;  8.  0.,  28  Am.  Deo.  706;  (7arpenter  y.  Stkemerhom,  2  Barb.  Oh. 
814|  Hopptt  y.  Deamaenai,  21  N.  J.  L.  641;  Wight  y.  Shout,  6  Gush.  63. 

In  the  last  case,  a  married  woman,  being  tenant  in  common  with  her  broth 
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en  and  aiflten,  each  of  a  Tested  remainder  in  one  aizth  part  of  certain  Imda  I 

Joined  with  her  hnsband  in  a  qnitdaim  deed  of  "all  the  right,  title,  and 
eetate"  which  they  had  in  the  same,  with  a  oovenant  that  neither  they  nor 
their  heirs,  nor  any  persons  claiming  from  or  nnder  them,  should  by  any 
means  have,  claim,  or  demand  any  right  or  title  in  the  premises.  The  wif* 
afterwards,  by  the  decease  of  three  of  the  tenants  in  common,  became  th* 
owner  with  the  snrviving  tenant  in  common  of  three  sixths  of  the  estate.  The 
oonrt  held  that  nothing  more  passed  by  the  deed  than  the  one  sixth,  to  whioli 
the  wife  was  then  entitled,  and  that  her  heirs  were  not  estopped  thereby  fnm 
demanding  her  share  of  the  three  sixths  sabsequently  acquirad.  A  recital  ia 
a  deed  of  tmst  of  a  married  woman's  separate  estate,  that  it  was  given  to 
secure  her  indebtedness,  does  not  estop  her  from  showing  that  they  wen 
giyen  for  supplies  furnished  for  a  plantation  which  her  husband  cultivated  in 
his  name  and  for  hb  benefit:  BarJt  qf  Amariea  v.  Bania,  101  U.  S.  240;  baft 
tk/eme  covert  can  not  deny  facts  essential  to  the  deed,  where  she  has  conveyed 
her  lands  in  the  form  prescribed  by  law,  such  as,  that  a  consideration  wss 
paid:  Cfrant  v.  Towruend,  2  Hill,  657.  Under  a  reoent  statute,  a  married 
woman  may  now  bar  herself  in  Massachusetts  by  a  wacranty  deed  from  claim- 
ing under  an  after-acquired  title:  Knight  v.  Thayer^  125  Mass.  25;  and  this 
would  probably  be  true  in  many  other  states:  Bigslow  on  Esto^iel,  4th  ed.« 
278. 


Holmes  et  al.  u  Ghablesiown  M.  F.  Ins.  Ga 

[10  MSTOALT,  HI.] 

In  Fnui  Pouons,  RxFRxaEirTATioNs  Madb  at  thb  Tnci  or  OsTAivora 
THB  PouoT  are  not  a  part  of  the  policy  unless  distinctly  referred  to  in  it. 
When  so  referred  to  they  become  a  psrt  of  the  contnet»  and  ace  to  be 
construed  with  it. 

WhXBB  PoUOT  is  GiTBN  UFOH  THS  CONDmOVS  EZTBBBBED  DT  THS  BVLfll 

Ain>  Rboulations  of  the  company,  one  of  which  Is  that ''  not  more  thaa 
three  fourths  of  the  value  of  any  building  shall  be  Insured  by  this  com- 
pany," and  the  value  of  the  building  Is  not  stated  in  the  polioy,  xesoci 
may  be  had  to  the  application  for  the  purpose  of  ascertaining  that  valMi 

Valub  Stated  in  Appuoation  iob  Insu&avgi  is  binding  upon  the  par- 
ties, and,  after  a  loss,  the  assured  is  not  at  liberty  to  show  that  In  fad  tt 
was  worth  a  much  larger  sum. 

Whebb  Poucr  IS  Expbbss  as  to  thb  Sitbjbot  or  thb  Ihbusanob,  tiw 
court  can  not  change  the  contract  and  make  one  for  the  parties,  and 
apply  the  insurance  to  chattels  not  insured,  beoaase  the  plaintiff  In* 
tended  to  insure  them. 

Pabol  Evidencb  is  not  Admissible,  nr  ak  Acnoir  on  a  Fibb  Pouct 
which  clearly  states  the  property  insured,  to  show  a  mistake,  and  that  it 
was  the  intention  to  insure  other  property. 

Absumfsff  on  a  policy  of  insozanoe.    Plaintiflii  weie  nananiteJL 
The  facts  snfficientl j  appear  in  the  opinion. 

Barton  and  Baoon^  for  the  plainttfliB. 

(7.  AO£n^  for  the  defendants. 
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By  Court,  HmBBABD,  J.  Sereial  questions  of  some  importanoe 
have  been  raised  and  aigaed  in  tins  case,  which  it  is  unneoessaxy 
to  decide.  The  question  on  which  the  case  turns  is:  What  sum 
was  actually  insured  ?  the  defendants  haying  paid  all  which  th^ 
acknowledge  to  be  due,  before  the  trial  of  the  action. 

The  policy  itself  is  expUcit.  It  assumes  the  risk  as  foUotrs: 
Under  the  conditions  and  limitations  expressed  in  the  statute 
regulating  mutual  insurance  companies,  and  the  rules  and  regu- 
lations of  the  company,  **  the  sum  of  thirty-five  hundred  dol- 
lars on  their  meeting-house,  and  fixtures  in  the  same,  situated 
in  Worcester  aforesaid,  on  Columbia  street,  being  not  more  than 
three  fourths  the  actual  value  of  said  property,  as  appears  by 
the  application  for  this  insurance,  lodged  with  the  secretary  of 
this  company." 

The  rules  and  regulations  referred  to  are  to  be  taken  as  part 
of  the  contract,  in  the  same  maimer  as  if  they  had  been  intro- 
duced into  the  body  of  the  policy;  and  are  to  be  construed  either 
as  representations  or  stipulations  and  agreements,  according  to 
their  nature  and  intent.  They  differ  from  the  representations  re- 
lating to  marine  risks,  which  representations  are  the  statements 
or  basis  upon  which  the  contract  is  founded,  and  are  not  treated 
as  a  part  of  the  contract  itself.  As  the  owner  of  a  vessel  and 
cargo  is  generally  in  a  position  to  know  the  character,  value,  and 
situation  of  the  property  to  be  insured,  much  better  than  the 
underwriter,  his  representations  are  received  and  acted  upon  as 
true;  and  if  afterwards  they  turn  out  to  be  false  in  some  matter 
or  thing  material  to  the  risk,  then,  in  consequence  of  such  mis- 
representation, the  contract  is  avoided,  although  the  statement 
was  made  in  ignorance  or  through  mistake,  and  not  from  a 
fraudulent  design.  But  in  fire  poUcies  a  different  practice  pre- 
vails, and  the  representations,  so  far  as  they  are  distinctly 
referred  to  in  the  policy,  become  parts  of  the  contract,  and  are 
to  be  construed  with  it:  EoiighUm  v.  Manufacturer^  Mutual  Fire 
Ina.  Co.,  8  Mete.  114  [41  Am.  Dec.  489]. 

As  to  these  defendants,  it  is  one  of  their  regulations  (art.  14), 
that  "  not  more  than  three  fourths  of  the  value  of  any  building 
shall  be  insured  by  this  company."  This  is  agreeable  to  the 
provision  of  the  revised  statutes,  c.  37,  sec.  28,  on  the  subject 
of  mutual  fire  insurance  companies,  which  is,  that  '*  they  may 
insure,  for  a  term  not  exceeding  seven  years,  upon  any  building 
within  this  state,  any  amount  not  exceeding  three  fourths  of  the 
value  thereof."  This  is  a  wise  and  salutary  provision,  and  serves 
alike  for  the  protection  of  the  stockholders  and  the  individual 
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inBiired.  The  deaign  is  to  piwent  fiands  and  neg^igenoe,  hf 
making  it  an  object  mth  the  owner  to  gnazd  his  pioperiy  from 
exposure  to  fire  and  to  preaerre  it  from  destmction  when  the 
calamity  oomee;  and  by  this  increased  secnxity  to  induce  honest 
persons,  who  are  men  of  property,  to  become  members  of  sndi 
companies,  and  who  will  be  able  and  willing  to  contribute  in  the 
event  of  loss. 

In  the  contract  now  nnder  consideration,  the  valae  of  the 
building  insured  is  not  stated  in  the  policy,  and  we  axe  to  xesoxt 
to  the  application,  for  the  purpose  of  ascertaining  that  value.  It 
will  not  answer  to  take  the  som  insnred  as  f  nimshing  the  en- 
dence  of  the  value  of  the  property  by  adding  one  third  to  it; 
because,  if  tlus  would  be  sufficient,  the  valuation  would  became 
a  matter  of  form  only,  and  the  contract  would  in  fact  be  regu- 
lated, not  by  the  value  of  the  property,  but  by  the  som  insured; 
a  species  of  insurance  which  it  was  not  the  intent  of  the  l^gis* 
latore  to  countenance,  when  granting  such  acts  of  incorpoEa- 
tion. 

On  referring  to  the  application,  the  value  of  the  building  is 
agreed  to  be  four  thousand  dollars;  and  the  plaintifBi  now  ask 
liberty  to  show  that  it  was,  in  fact,  worth  a  much  larger  sum  at 
the  time  of  the  insurance.  But  such  evidence  is  inadmissible, 
and  the  valuation,  if  made  in  good  faith,  ia  lwn<iitig  on  both 
parties.  The  converse  of  ihie  proposition  has  arisen  in  two 
oases  upon  fire  policies,  and  in  them  it  is  distinctly  settled  that 
the  companies  were  concluded  on  the  question  of  overvaluation, 
the  same  not  being  fraudulent:  Borden  v.  Emgham  MuJt^ud  Ftre 
Ins,  Co.,  18  Pick.  628  [29  Am.  Dec.  614];  IkOer  v.  Bosiwi  Jfk* 
hud  Fire  In».  Co.,  4  Utetc.  206.  If  then  underwriters  are  pre- 
cluded from  going  ilito  evidence  to  show  an  overvaluation,  when 
no  fraud  is  alleged,  owners  must  in  like  manner  be  concluded, 
when  the  proj>erty  is  undervalued.  The  value  being  fixed  at 
four  thousand  dollars,  the  contract  does  not,  by  law,  cover  more 
than  three  fourths  of  that  som;  for  it  is  admitted,  and  veiy 
properly,  that  the  words  **  and  the  fiztores  in  the  same"  do  m^ 
constitute  the  subject  of  a  separate  insorance.  The  fiztores  are 
a  part  of  the  building  itself,  and  are  included  in  the  estimates 
of  its  value.  They  are  like  the  term  **  apportenancew"  when 
applied  to  the  insurance  on  a  vessel. 

In  looking  at  the  application,  we  are  strongly  inclined  to  the 
opinion  that  the  plaintifb  intended  to  insure  three  thousand 
dollars  on  the  building  and  five  hundred  dollars  on  the  fumitme 
and  other  movables;  but  the  policy  is  express,  as  to  the  sabjeot 
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(rf  the  insuiance,  and  we  can  not  change  the  contxact  and  make 
one  for  the  partieB,  and  apply  the  insuxanoe  to  chattels  not  in- 
Bmedy  because  the  plaintiffii  intended  to  insore  them:  Bigginaan 
T.  DaU,  18  Mass.  96;  Wiggin  y.  Boardman,  14  Id.  12;  Ewer  r. 
WaMngtm  Ins.  Co.,  16  Pick.  602  [28  Am.  Deo.  258];  MUer  y. 
Uracers,  8  Bmg.  244. 

It  is  said  that  the  proposals  were  filled  oat  by  the  agent  of 
the  defendants,  and  so  the  company  are  bonnd  either  to  admit 
pazol  eyidenoe  of  the  alleged  mistake,  or  to  alter  the  poliqr  in 
oonformity  to  the  application.  The  person  who  made  out  the 
proposals  was  at  least  as  much  the  agent  of  the  plaintiffs  as  of 
the  company,  in  doing  this  act;  but  howeyer  yiewed,  it  can  not 
aflect  the  contract  as  it  exists,  nor  open  the  door  for  the  admis- 
sion of  parol  eyidenoe  to  alter  its  proyisions.  In  what  manner 
a  oonrt  of  equity  would  treat  an  application  to  amend  a  policy, 
we  axe  not  called  upon  here  to  decide. 

Besides,  the  policy  was  deliyered  to  the  plaintifb,  and  they 
must  be  presumed  to  haye  examined  it  at  the  time  they  xeceiyed 
it,  to  haye  known  what  it  contained,  and  to  haye  understood  its 
import  But  they  slept  oyer  it  nearly  four  years,  without  re- 
questing any  alteration  therein,  until  the  loss  happened,  when 
ttie  rights  and  liabilities  of  the  respeotiye  parties  were  fixed,  and 
the  directors  might  not  feel  authoriaed  to  alter  the  texms  of  the 
polioy. 

The  plaintifb  haying  reoeiyed  three  fourth  parts  in  yalue  of 
the  building,  as  insured  and  yalued  by  the  texms  of  the  con- 
toMst,  the  nonsuit  must  stand. 


Yaluaxeox  or  Pbopsbtt  or  a  Pouor  or  Iimnuurai,  In  ease  ol  a  lo«,  it 
oondarfye  apoa  the  parties,  in  theabMnoeof  tend:  Patap9eo  Lu.  Co.  t.  J9ft- 
0M,  28  Am.  Dea  219;  MUtameUm  t.  Wettem  Markte  amd  JFIrs  /«•.  Co.,  29  Id. 
IS8.  Qyennlnation  of  tttopiaiy  iamired,  whareby  an  inaiinuioo  ia  affMied 
to  an  amount  oxoaadiqg  that  to  which  the  company  ia  anthoriaed  to  inaiiva, 
it  bindiqg,  if  there  be  no  fnmd  or  oonoealment,  and  the  inanreia  knew,  or 
had  full  meana  of  knowing,  the  real  valne  of  the  property;  aod  in  caae  of  a 
loai,  the  company  ia  liable  for  the  fall  amoont  ol  the  policy:  Bordeny.  Hhug- 
ham  MmL  Fire  /aa  Ob.,  Id.  614,  and  for  a  foil  dlaonaaion  of  overvafaiation  ol 
laanred  property,  aee  note,  516;  Attter  ▼.  BmIoii  MmL  FWt  /m.  Cb.,  4  Mete, 
906;  Phmpe  v.  Merrkmae  MMLFktlns.  Co.,  lOCnah.  860. 

Pabol  Bvii>asos  to  Vabt  Wamsir  AeasmiaziT!  See  note  to  3wer  y« 
WaMMffUm  Im.  Co.,  28  Am.  Dec  2S9,  where  caaea  are  ooUeoted;  poliqr  ol 
inaarance  may  be  explained  and  controlled  by  the  written  appUeatkm  to 
amke  the  Inaarance:  iTorH*  t.  Intmrtmee  Oa.  qf  North  Ameriea,  2  Id.  869. 

Whsbs  thi  Tnuis  or  a  Poupr  are  dear  and  explicit,  the  coart  will  not 
hear  any  anggeation  or  proof  of  mistake:  Ckeriot  t.  Barker^  8  Am.  Dec  437t 
BarreU  t.  Uition  MuL  f%rt  Im.  Co.,  7  Cnah.  180;  Lee  ▼.  Howard  n^  Ine, 
Ck,  9  Gray,  680,  604;  Jenims  v.  Qiiiiicy  MfU.  /Irv  /im.  Cb.,  7  Id.  874. 


4S2  GOMKONWEALTH  V.  NlCHOIA.  [MHi. 

GOMMONWEAI/TH   V.  N1OHOI& 

[lOlfRCIAW.Sfli.) 

PfennsFAZ^  90  n  PuimiH«i>  GBDcnrALLT  vok  thb  Acn  or  his  Amr  ob 
SiBTAiiT,  ntnit  have  diracUy  participated  in  the  act»  or  haTo  given  eoeh 
an  aeeent  or  ooDonrreaoe  thereto,  ae  would  inridvo  him  moadty  In  tiba 

goilt  of  the  aot 

FUHdPAL  IB  LlABLB  CSDOirAUiT  lOB  JJT  XJXIAWWVL  SaLB  OV  SFUUSIMNII 

LiQiTOBt  made,  with  hia  oooaant»  hy  hia  agent 
Baia  by  Sbbtant,  in  thb  Sbdp  or  tbb  Mabrb,  a  Ovlt  Pbxmla  Faon 
Btidihgi  of  such  eale  by  the  maater  ae  woold  eabjeot  him  to  tfaa 
alty  for  violating  the  atatnte  IbrUddIng  the  aale  of  apixitoooa  Iiq 
withont  a  lioenae, 

Irdioiickbit  for  sdling  spizitaoiui  liqaon  irifhoat  a  lieenBa 
The  judge  instmcted  the  jxuy  that  if  they  were  satisfied  bejond 
a  reasonable  doabt»  that  the  sales  were  made  hj  the  defendant, 
or  any  person  in  his  employ,  and  in  his  shop,  they  would  be 
warranted  in  finding  him  gailly.  The  other  faots  appear  in  iha 
opinion. 

B.  F.  B^iUsr^  for  the  defendant. 

MeUen^  for  the  oommonwealili. 

By  Cknut,  Dbwxt,  J.  The  question  here  raised  as  to  the  lia- 
bilify  of  the  principal  to  be  pnnished  criminally  for  the  acts  of 
his  agent  or  servant,  in  which  he  does  not  directly  partidpats 
personally,  is  certainly  not  free  from  difSoolty.  As  to  civil  lia- 
bilities, a  broader  and  more  general  principle  of  responsibilily 
applies,  and  the  master  or  principal  may  be  held  to  answer  in 
damages  for  default  and  misdoings,  with  which  he  had  no  other 
connection  than  that  which  arises  from  the  fact  that  the  injuzy 
was  occasioned  by  one  employed  in  his  service.  As  a  general 
rule  something  beyond  this  is  necessary  to  charge  the  master 
criminally  for  acts  done  by  the  servant.  There  must  be  such  a 
direct  participation  in  the  act,  or  such  assent  and  concurrence 
therein,  as  would  involve  him  morally  in  the  guilt  of  the  action. 
Hence  the  cases  are  comparatively  rare,  and  may  be  considered 
as  exceptions  to  the  general  rule,  where  by  legal  rules  a  party  is 
charged  criminally  for  acts  of  his  servant  done  without  lus 
knowledge  and  assent.  The  case  of  a  bookseller,  or  publisher 
of  a  newspaper,  is  to  some  extent  one  creating  such  liability;  to 
what  precise  extent  is,  perhaps,  yet  an  unsettled  question.  Best 
T.  Almon,  6  Burr.  2686,  a  leading  case  on  that  subject,  only  car- 
ried the  doctrine  so  far  as  to  hold  that  such  relation  to  the  aot 
of  sale  by  a  servant  was  prima  facie  evidence  to  estaUiah  the 
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Uabflily  of  the  parfy^  but  was  not  oondusiTe  and  migbt  he  oon* 
trolled.  It  Tras  said  bj  Lord  Mansfield  that  he  might  ayoid  tha 
effect  of  it  by  showing  **  that  he  was  not  priTj  nor  assenting  to 
it,  nor  encouraging  it."  So  also  it  is  said  that  the  defendant, 
in  BQoh  cases,  may  rebut  the  presumption  by  showing  that  the 
libel  was  sold  contrary  to  his  orders,  or  under  drcumstanoes 
negatiTing  all  privity  on  his  part:  2  Stark,  on  Slander,  2d  ed., 
34. 

The  general  rule,  howerer,  has  been  stated,  I  think,  some- 
what more  broadly  as  to  the  liability  of  booksellers  and  pub- 
lishers, respecting  all  publications  issued  from  their  establish* 
ments  in  the  regular  course  of  business;  and  they  haye  been  held 
answerable  criminally  in  such  cases,  although  the  particular  act 
of  sale  or  publication  was  done  without  their  knowledge:  1 
Hawk.,  c.  73,  sec.  10;  Bex  y.  WaUer,  3  Esp.  21.  In  the  recent 
case  of  Bex  y.  Oulch  et  al.^  1  Moo.  &  M.  487,  where  it  appeared 
that  Gutch  was  residing  at  a  distance,  was  in  ill  health,  and  not 
interfering  with  the  conducting  of  the  paper,  the  rule  is  thus 
stated:  "A  person  who  deriYCS  profit  from,  and  who  furnishes 
means  for  carrying  on  the  concern,  and  intrusts  the  conduct  of 
the  publication  to  one  whom  he  selects,  may  be  said  to  cause  to 
be  published  what  actually  appears,  and  ought  to  be  answer- 
able, although  you  can  not  show  that  he  was  individuaUy  con- 
cerned in  the  act  of  publication."  But  in  that  case  Lord  Ten* 
terden,  in  deliyering  the  opinion  of  the  court,  says:  "  I  do  not 
mean  to  say,  that  some  possible  case  may  not  occur,  in  which  ha 
would  be  exempt;  but  generally  speaking,  he  is  answerable." 

Another  class  of  cases,  where  the  liability  of  the  master  for 
the  criihinal  acts  of  the  servant  has  been  recognized,  has  arisen 
under  revenue  laws  and  police  regulations.  In  Attorney  OenenA 
V.  Siddon,  1  Cromp.  &  J.  220,  and  S.  0.,  1  Tyrw.  41  (a  case 
of  concealing  smuggled  goods),  it  was  held  that  a  trader  is 
liable  to  a  penalty  for  the  illegal  act  of  a  servant,  done  in  tha 
conduct  of  his  business,  with  a  view  to  protect  the  smuggled 
goods,  though  the  master  be  absent  at  the  time  the  act  is  done. 
It  seems  here  again  to  have  been  held  only  prima  facie  evidence, 
and  that  the  master  might  have  introduced  evidence  for  the  pur- 
pose of  rebutting  such  prima  fade  case. 

In  Attorney  Oenercd  v.  Biddle,  2  Oromp.  &  J.  493,  and  8. 
C,  2  Tjrw.  523,  reported  as  Attorney  General  v.  BiddeU,  which 
was  an  information  imder  the  statute  of  1  Qeo,  IV.,  c.  68,  pro- 
hibiting the  delivery  of  paper  not  tied  up  and  labeled,  and  re- 
quiring, before  it  is  removed  from  the  place  of  manufacture, 
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ihat  it  be  inclosed  in  a  labeled  wiapper,  the  evidence  iras,  thai 
the  wife  of  the  defendant,  having  aathoiity  from  him  to  do  cer- 
tain acts  in  his  trade  of  a  paper  mannfactoier,  pledged  y^pn 
which  had  no  wrapper  or  label  on  it;  the  court  held,  that  the 
authority  of  the  wife  was  a  question  for  the  jury,  and  that  it 
ought  to  have  been  left  to  the  jury  to  decide  whether  or  not  the 
acts  of  the  wife,  under  the  circumstances  stated,  were  done  by 
the  authoriiy  of  the  husband. 

It  seems  to  us  that  the  case  of  a  sale  of  liquors  qrohifaited  by 
law,  at  the  shop  or  establishment  of  the  principal,  by  an  agent 
or  servant  usuaUy  employed  in  conducting  his  business,  ia  one 
of  that  class  in  which  the  master  may  properly  be  charged  crim- 
inally for  the  act  of  the  servant.  But  in  looking  at  the  question 
presented  by  the  bill  of  exceptions  in  the  present  oases,  and 
considering  what  should  be  stated  as  the  rule  as  to  the  respon- 
sibility of  the  principal  or  master  in  such  cases,  the  court  have 
come  to  the  opinion,  that  the  law  was  stated  too  strongly  upon 
that  point  against  the  defendant,  inasmuch  as  the  defendant, 
under  the  instructions  given,  might  have  been  found  guilly  of 
the  charge  in  the  indictment,  if  a  sale  had  been  made  in  his 
shop  by  any  person  in  his  employment,  without  any  reference 
to  the  circumstances  under  which  the  sale  was  made,  and  al- 
though against  the  will  and  in  contravention  of  the  orden  of 
the  defendant. 

We  think  that  a  sale  by  the  servant,  in  the  shop  of  the  master, 
is  only  prima/acie  evidence  of  such  sale  by  the  master  as  would 
subject  him  to  the  penalljy  for  violating  the  statute  forbidding 
the  sale  of  spirituous  liquors  without  license;  that  the  relatioD 
of  these  parties,  the  fact  that  the  defendant  was  in  poAession 
of  the  shop  and  was  the  owner  of  the  liquor,  and  that  the  sale 
was  made  by  his  servant,  furnish  strong  evidence  to  autfaoriM 
and  require  the  jury  to  find  the  defendant  guilty.  But  we  can 
not  say  that  no  possible  case  can  arise  in  which  the  inferenoe 
from  all  these  facts  may  not  be  rebutted  by  other  proof.  Un- 
explained, they  would  be  sufficient  to  convict  the  party.  80, 
too,  it  should  be  understood,  that  merely  colorable  dis8ent»  or 
a  prohibition  not  to  sell,  however  publicly  or  frequently  r^ 
peated,  if  not  made  bona  fid/6^  will  not  avail.  But  if  a  sale  of 
liquor  is  made  by  the  servant  without  the  knowledge  of  the 
master,  and  really  in  opposition  to  his  will,  and  in  no  vray  par- 
ticipated in,  approved,  or  countenanced  by  him,  and  this  is 
olearly  shown  by  the  master,  he  ought  to  be  aoquitted. 

New  trial  granted. 
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■nleie  they  were  oommitted  by  his  command  or  with  hia  MMnt,  and  the  jury 
■hould  be  Batiefied  beyond  a  reMonable  doubt  of  the  defendant's  guilt,  or 
they  should  acquit  him:  Hipp  ▼.  Siaie,  33  Am.  Dea  463.  Indxotnient»  which 
alleges  thai  the  defendant  sold  spirituous  liquors  without  any  legal  authority 
and  coDtraiy  to  the  statute,  is  supported  by  proof  that  he  sold  it  by  hia 
elerk,  senrant,  or  agent:  CommomoeaUh  v.  Page^  I  Gray,  068;  ComtmmweaUh 
Y.  Bclme$,  110  Mass.  195.  But  the  assent  of  the  principal  to  the  sale  by  his 
deA  must  be  proved.  Paring  his  knowledge  of  it  merelyt  is  not  prcma^ 
aafHrnimt;  OommtmwedUh  t.  Putnatn^  4  Gray,  16. 


Bradlet  et  al.  v.  Whteb  et  al. 

[10  lfaia4i.v,  SOS.] 

n  voT  CaxaTiD  bt  thb  Fact  that  0ns  Pabtt  AoBm  tv 
FVBVIBH  THS  QooDB  and  pay  all  expenses,  and  smother  party  agresa 
to  tnmssot  the  busiDess  for  one  half  of  the  profits  as  compensation. 

AnHumwiT  upon  two  promiagoiy  notes,  amoontiiig  to  mn# 
handled  and  fourteen  dollars  and  sixty-three  cents,  and  fiye 
hundred  and  sixty-thxee  dollars  and  ninety-three  cents  for 
goods.  The  defendants  were  sued  as  partners,  doing  business 
under  the  firm  name  of  ''  B.  W.  Dodge,"  and  the  notes  wei# 
signed  bj  Dodge.  The  following  facts  were  agreed  upon:  Thai 
the  notes  were  gi^en  for  goods  sold  and  deliyered  to  Dodge^ 
and  other  goods  amounting  to  fiye  hundred  and  sixty-three  dol- 
htfs  and  ninefy-three  cents  were  deliyered  to  him;  that  Dodge* 
failed  and  was  discharged  under  the  insolyent  law;  that  Dodg» 
began  keeping  store  in  July,  1842;  that  White  had  the  general 
charge  of  the  business;  that  the  agreement  between  Dodge  and 
White  was  that  White  should  haye  one  half  of  the  profits  for 
his  serrices;  that  neither  White  nor  Dodge  eyer  considered 
that  they  were  partners;  that  the  sign  was  ''  B.  W.  Dodge,"  and 
that  business  was  done  in  his  name.  It  was  further  agreed  that 
the  question  of  partnership  should  be  submitted  to  the  court  on 
these  facts. 


WiOey  and  HtUcMnSt  for  the 

MkOen  and  Parmenier^  for  the  defendant  White. 

Bj  Cknirt,  Hubbabd,  J.  From  the  &cts  proyed  in  the  case,  it 
is  yery  dear  that  the  defendants  intended  to  create  no  contract 
of  partnership  between  themselyes,  and  that  White  was  but  the 
agent  of  Dodge  in  transacting  the  business  of  the  store.  Dodge 
furnished  the  goods  and  paid  all  the  expenses,  and  White  was 
to  haye  one  half  the  profits  for  his  services.    He  had  no  interest 
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ito  the  BiMkilielf ;  nor  in  the  cMdits  giTm  for  goods  boIcL  Hk 
ifaaze  of  the  profito  was  a  compensation  for  his  labor,  withotti 
tny  lien  on  the  same  to  the  exclusion  of  creditors.  We  aze  not 
then,  called  upon,  by  any  stubborn  rules  of  law,  to  create  a  re- 
lation between  the  parties  which  was  never  intended,  and  thus 
torn  an  agent  into  a  partner  for  the  benefit  of  third  parties 
whose  interests  are  not  affected  by  the  mode  of  payment. 

It  is  true  that  there  are  subtile  distinctions  in  the  matter  of 
partnership,  as  to  the  difference  between  profits  and  net  profits, 
or  profits  "  as  profits,''  but  it  is  unnecessary  to  discuss  those 
distinctions  again,  in  the  vain  hope  of  shedding  new  light  on 
the  subject^  after  the  recent  and  full  discussion  they  haye  under- 
gone in  the  case  of  Denny  y.  Caboi,  6  Mete.  82.  That  case  settles 
the  point,  that  a  compensation  for  labor  and  services  to  an  agent, 
by  a  portiosi  of  the  profits,  does  not  constitute  a  partnership  be- 
tween them,  nor  create  a  liability  on  the  part  of  the  agent,  to 
respond  for  the  debts  of  the  principal.  We  consider  that  case 
to  be  decisive  of  the  present.  See  also  Blanchard  y.  CooHdge^  Si 
Pick.  151;  VandeHnirgk  v.  HuU,  20  Wend.  70;  AnMer  y.  Brad- 
ley, 6  Vt.  119;  Loomia  v.  MarnhaU,  12  Conn.  69  [80  Am.  Deo.  696]; 
Btory  on  Part,  sees.  86, 88. 

Plainti£b  nonsuit. 


What  Cohwitutm  PABmnuiflazP:  S«e  omm  coUeoted  in  note  to  Zooiii  ▼. 
Marshall^  90  Am.  Deo.  SOB;  Champion  v.  Bottwieh,  31  Id.  876. 

The  fbikoipal  oabb  is  oitxd  to  the  point  that  where  a  party  la  to  reoeiTe 
a  oompensatioD  for  his  labor,  in  proportion  to  the  profits  of  the  bnaiiMH,  wiA- 
o«t  having  any  ■peoifio  lien  upon  sach  profits,  to  the  ezelncion  of  other  oed- 
itore,  he  ia  not  a  partner,  in  Bolmu  ▼.  Old  Colony  Rmbroad  Corp,^  5  Gtay,  60| 
FiUh  v.  ffarrmffkm^  13  Id.  474.  To  the  eame  effect  ia  Damy  t.  <MeC»i 
Meta92. 


Girr  OF  Lowell  t;.  Pabkeb  et  ai^ 


[10  XKOAur,  a09.] 

CoimABiJi  Acts  ukdkr  Couol  of  ma  Ofncs,  and  his  Subexbb  abs  I^labui 
on  his  official  bond,  where  he  attaches  goods  under  a  writ  in  which  the 
damages  exceed  seventy  dollars,  and  miJces  retom  that  he  haa  attached 
the  gooda  by  virtue  of  the  writ. 

lUDOMSNT  AS  EviBBirOl — JUDGMENT  RSGOYBRED,  IN  AN  AonOK  OF  TrBSPAMi 

AOAixsT  A  Ck>NSTABLB  aod  attaching  creditor,  but  which  was  disoontin* 
ued  as  to  such  creditor  before  judgment,  for  wrongfuUy  taking  goods,  is 
evidence,  in  an  action  against  the  constable  and  his  snxetiesy  on  hia  offl- 
dal  bond  for  a  breach  thereof,  of  such  wrongful  taking;  and  thii^  *'#****ii^ 
the  sareties  were  not  notified  of  the  aotloii  of 
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m  Bvii»NcaB  kot  CoHOLuaiYX  as  to  Dam4qbi»  wBEii.-^In  a« 
aetiofDagalnit  a  constable  and  his  snietieaon  hiaoflicialboiid  for  a  breaiBb 
of  the  ooDdition  thereof,  by  wnmgfally  taking  gooda  by  color  of  his  offioa^ 
a  Jodgment  obtained  against  him  in  an  action  of  trespass  for  wrongfully 
taking  those  goods  and  others,  is  not  e^idisnoe  as  to  the  damages^  wbeht 
the  other  goods  were  not  taken  by  color  of  Us  office. 
XfiBmoB  IS  HOT  Admissiblb,  in  ah  Acnojr  on  a  GoNsrABUi^  Ofncua 
Bond,  for  wraogfally  taking  goods  under  color  of  his  office^  in  defieiiseff 
the  action,  to  proTo  a  paramount  title  in  another,  to  whom  the  goo^ 
were  delivered  on  demand;  bnt  after  judgment,  upon  a  hearing  in  equity 
to  aaMss  damages,  such  evidence  would  be  admisnble  in  reduction  of  the 


Dbbt,  for  the  benefit  of  one  Bean^  on  a  constable's  boncU  in 
{he  penal  smn  of  fiye  hundred  dollars,  with  Cross  and  Ofibtt  «| 
BQxeties,  conditioned  that  the  defendant  Parker  wonld  faith- 
fully perform  the  duties  of  constable.  The  breach  alleged  was, 
that  Parker,  under  color  of  his  office,  wrongfully  took  certain 
fifoods  (enumerated)  and  detained  them.  The  plaintiff  intro- 
dnoed  in  evidence  a  judgment  in  an  aotion  of  treses  recoveied 
against  Parker  for  taking  the  ^pods  enumerated,  and  also  **  su^ 
forks."  The  other  facts  sufficiently  appear  in  the  opinion. 
S^erdict  for  the  plaintiffs  for  the  penalty  of  the  bond. 

*    B.  F.  BuUer,  for  the  plaintiffs.  « 

Wentworih,  for  the  defendants. 

By  Ck>urty  Bhaw,  0.  J.  The  pcesent  action  10  bcenght  la  the 
name  of  the  city  of  Lowell ,  on  a  bond  giren  by  Parker,  on  his  ap- 
pointmen t  as  a  constable ,  against  him  and  his  sureties,  for  the  usf 
and  benefit  of  a  person  who  alleges  himself  bo  be  aggrieyedly 
4he  misfeasance  of  the  constable  in  his  office.  Such  an  action 
18  authorized  by  the  statute  of  1838,  o.  I8I9  sec.  3,  which  enar 
Ues  the  mayor  and  aldezmen  of  the  city  of  Lowell  to  require  of 
its  constables  to  give  bonds  to  the  city,  and  directs  that  the  pipr 
eeeding^on  the  bonds  shall  conform  to  those  directed  to  be  ha4 
on  sheriffs'  bonds,  which  are  regulated  by  rerised  statutes,  c.  li^ 
oec.  64;  and  this  refers  again  to  the  proyisions,  in  regard  to  suiti 
on  administration  bonds,  for  the  benefit  of  creditors  and  othengi^ 
which  are  found  in  the  revised  statutes,  chapter.70.  Xt  ia  obr 
jected  in  the  present  case,  that  the  sureties  are  not  liable,  because 
the  constable  undertook  to  make  an  attachment  on  a  writ^  in 
which  the  ad  damnum  exceeded  seventy  dollars^  and  which, 
therefore,  he  had  no  authoziiy  to  serve.  But  we  think  the  ob- 
jection can  not  be  sustained.  He  was  an  officer,  had  authori^ 
to  attach  goods  on  miesne  process,  on  a  suitable,  wik  pixrfogsei 
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io  have  each  pxooess,  and  theieapon  took  the  plaintifTB  goods; 
that  is,  the  goods  of  Bean,  for  whose  use  and  benefit  this  aetion 
is  brought,  and  who,  therefore,  may  be  called  the  plaintiff.    His 
therefore  took  the  goods  cohre  officii^  and  though  he  had  no  suf- 
fident  warrant  for  taking  them,  yet  he  is  responsible  to  tibird 
persons,  because  such  taking  was  a  breach  of  his  official  duty: 
OrinneU  y.  Phillips,  1  Mass.  530.    That  the  property  sued  for, 
except  the  forks,  was  taken  colore  officii,  is  manifest  from  the 
constable's  return  on  the  writ,  and  also  from  a  schedule  certified 
by  him  in  his  official  capacity,  stating  that  he  had  attached  the 
property  on  the  process,  at  ilie  suit  of  Saimders  against  Bean. 
Both  of  them  purport  to  be  official  acts,  done  by  Parker  by  color 
of  his  office,  as  constable,  and  this  is  sufficient  to  give  a  remedy 
to  persons  injured  by  his  yiolation  of  official  duty.    The  sure- 
ties, in  this  respect,  stand  to  the  constable  nearly  in  the  same 
relation  in  which  a  sheriff  stands  to  his  deputy,  for  whose  ooat- 
duct  he  is  responsible. 

It  was  next  contended  by  the  defendants,  on  several  groundi, 
that  the  judgment  recovered  by  the  plaintiff  was  not  competent 
evidence  in  this  suit. 

1.  It  is  objected  that  the  suit  was  originally  conmienoed 
against  Parker,  the  officer,  and  Saunders,  the  plaintiff  and  at- 
taching creditor  in  the  original  suit,  jointly,  and  subsequently 
the  plaintiff  discontinued  against  Saunders,  and  took  judgment 
against  Parker  alone,  by  default.  We  see  not  how  this  can 
affect  the  judgment.  After  the  discontinuance  against  Saon* 
ders,  the  action  stood  on  the  same  ground  as  if  it  had  been  com- 
menced  against  him  alone.  But  if  it  had  been  a  judgment 
against  Saunders  and  Parker  both,  we  think  it  would  have  been 
admissible  for  the  purpose  for  which  it  was  offered.  The  object 
of  the  judgment  was  to  show  that  Parker  had  taken  the  plidnt- 
iff's  goods  wrongfully;  and  this  is  all  which  it  shows.  It  does 
not  show  whether  he  took  them  by  color  of  lawful  {Abcees,  or 
how  otherwise.  Now  in  trespass  all  are  principals,  and  all  are 
liable  severally  as  well  as  jointly.  Suppose,  therefore,  it  is 
shown  that  Parker  took  the  plaintiff's  goods  wrongfully;  is  it 
less  a  wrongful  act  on  his  part,  or  does  it  lessen  the  responsi- 
bility of  those  who  are  sureties  for  his  lawful  conduct,  that  ha 
did  the  unlawful  act  at  the  instance  of  another  person,  who 
would  also  be  a  trespasser  by  the  doing  of  the  same  act?  It 
would  not  be  less  a  wrongful  act  and  unlawful  taking  on  the 
part  of  Parker;  the  fact  it  was  offered  to  prove.  On  both 
grounds,  therefore,  we  think  it  no  objection  to  this  judgment 
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that  it  ivas  in  a  suit  commenced  against  Parker  and  Sanndem 
jointly. 

2.  But  it  is  objected  that  this  judgment  was  not  admissible, 
because  the  sureties  were  not  notified,  and  therefore  it  was  res 
inter  alioe.  But  we  think  this  objection  can  not  be  supported, 
under  the  drcumsiances  of  this  case.  When  one  is  responsible, 
by  force  of  law  or  by  contract,  for  the  faithful  performance  of 
the  duty  of  another,  a  judgment  against  that  other  for  a  failure 
in  the  performance  of  such  duty,  if  not  collusiye,  ia  prima  facie 
evidence,  in  a  suit  against  the  party  so  responsible  for  that 
other.  If  it  can  be  made  to  appear  that  such  judgment  was  ob- 
tained by  fraud  or  collusion,  it  will  be  wholly  set  aside.  But 
otherwise  it  is  prima  facie  eridence,  to  stand  until  impeached  or 
controlled,  in  whole  or  in  part,  by  countervailing  proofs.  In  a 
suit  on  an  administrator's  bond,  in  the  name  of  the  judge  of 
probate,  a  judgment  in  favor  of  a  creditor,  against  the  adminis* 
trator,  is  competent,  and  in  some  oases  it  is  necessary  evidence: 
Bsard  v.  Lodge,  20  Pick.  63  [82  Am.  Dec.  197].  So,  where  one 
has  become  surety  for  the  conduct  of  another:  I^ain  v.  Odd,  6 
Pick.  880.  In  the  cases  cited  from  Maine,  the  question  was  not 
whether  the  judgments  against  principals  were  competent,  but 
whether  they  were  conclusive.  The  decisions  imply  that  they 
were  competent:  Ibsooroft  v.  Nevena,  4  Qreenl.  72;  Edyes  v. 
Beaver,  7  Id.  287. 

It  is  perhaps  unnecessary,  in  the  present  case,  to  decide 
whether,  to  any  extent  or  for  any  piu:pose,  the  judgment  against 
Parker  was  conclusive  upon  the  sureties.  It  purports  to  prove 
nothing  more  than  that  the  defendant  Parker  unlawfully  took 
certain  goods  of  the  plaintiff.  Whether  he  was  an  officer,  or 
whether  he  took  them  by  color  of  office,  it  does  not  purport  to 
decide.  All  that,  therefore,  is  left  to  evidence  aliunde.  If  it 
appears  by  such  evidence  that  any  of  the  proi>erty  was  taken  by 
color  of  office,  as  it  no  doubt  does  upon  the  evidence  reported, 
that  shows  an  official  misfeasance,  which  is  a  breach  of  the  bond, 
and  entitles  the  plaintiff  to  judgment  as  for  such  breach.  But 
when  it  comes  to  the  assessment  of  damages,  and  it  is  open  to 
question,  whether  the  trespass  for  which  judgment  was  recov- 
ered  in  the  action  of  trespass  was  done  by  color  of  office,  it  will 
no  doubt  be  competent  to  the  court  or  jury,  who  assess  the  dam- 
ages, to  ascertain  what  portion  of  the  property  was  so  taken; 
for  it  is  that  part  only  which  is  in  question  in  this  suit.  And  if 
It  turns  out,  as  the  evidence  at  present  shows,  that  a  part  of  the 
properly  for  which  the  judgment  was  rendered  was  not  taken 
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bgr  Ftokor  Igr  color  of  his  office,  and  does  not  appear  as  aoAt 

either  on  hie  return  or  on  the  certified  schedule  giran  to  the 
plaintiffy  then  as  the  damages  were  entire^  the  question  of  dam- 
age must  be  opened  anew. 

In  regard  to  the  eyidence  offered  bj  the  defendants,  to  profv 
that  the  goods  had  been  mortgaged  by  a  previous  owner,  before 
they  were  attached,  that  such  mortgage  was  outstandings  and  in 
force,  that  the  mortgagee  demanded  them,  that  Parker  deliv- 
ered them,  it  was  in  effect  to  proye  a  panunoimt  title  in  another, 
to  which  the  defendant,  on  demand  made,  rightfully  yielded. 
If  this  was  offered  as  evidence  to  show  a  defense  to  the  action^ 
we  think  it  was  rightfully  rejected.  It  did  not  tend  to  show 
that  the  defendant  had  not  wrongfully  taken  the  goods,  and 
taken  them  by  color  of  office;  and  this  disturbance  cMf  the  poe- 
aeesion  of  the  plaintiff,  without  lawful  authority,  was  an  injoiy 
amounting  to  a  breach  of  the  bond. 

But  when  the  question  of  damages  arises,  upon  a  heazing  in 
equity,  we  are  inclined  to  the  opinion  that  the  CYidence  would 
be  admissible  in  reduction  of  damages:  Squire  y.  HoUenbeck,  9 
Pick.  551  [20  Am.  Dec.  506].  It  would  show  that  he  whoee 
goods  were  taken  out  of  his  possession  had  only  a  naked  poe- 
session  and  right  to  redeem,  an  interest  much  less  in  amount 
than  an  unincumbered  and  absolute  title,  and  therefore  that  he 
has  lost  less  than  if  he  had  had  such  absolute  title.  Of  couzsa 
#uch  paramount  title  must  be  clearly  shown,  and  that  Parker  did 
right  in  submitting  to  it;  and,  for  that  purpose,  it  must  appear 
that  the  mortgagee  had  a  good  title,  and  made  a  l^gal  deniand. 
I  The  court  are  of  opinion  that  judgment  must  be  entered  for 
the  plaintiffs  for  the  penalty  of  the  bond,  and  that  the  case 
stand  for  tiie  assessment  of  damages,  on  a  prayer  to  be  heard  in 
equity,  to  ascertain  the  s^m,  part  of  the  penalty,  for  which  ex- 
ecution shall  be  awarded  in  fayor  of  the  party  for  whoee  use 
the  action  is  brought.  

JUDOUNT  AOADTST  CONSTABLI  AS  EviDSHOl  AOAINBT  SCBSTin:  See  AM0 

V.  C<mmonweaUh,  S4  Am.  Deo.  477;  JfoMef  v.  StHdddnd^  17  Id.  WS.  Jr 
iTrmcf  Y.  Ooodwki^  6  Allen^  410,  in  difleaaniig  the  qaeetion  whetho' »  jodf 
■MBt,  obtained  witboat  irmad  or  onlfawioiv  against  a  constable  for  wran^oUy 
attaching  the  goods  of  a  third  person  on  a  writ,  is  evidence  in  an  action 
against  his  soreties,  the  court  say:  ''That  it  is  not  to  be  regarded  as  res  tnler 
tiioB,  and  therefore  incompetent,  is  settled  in  Lowell  y,  Parher,  10  Mete  900l 
Booh  a  jndgmeat  wis  there  held  lo  be  prima  fade  eridenoe  against  anretie^ 
bat  the  ooort  did  not  find  it  neoessacy  to  dsoide  whether  at  was  in  any  reqpeel 
conolnsive."  But  that  case  decides  that  it  is  conclusive  evidence  both  aa  to 
damages  and  costs  in  an  action  against  the  constable  and  his  snretiee  upoa 
Ida  bond,  executed  by  them  jointly  and  not  severally. 
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BoBWOBTH  V.  Inhabitants  of  Swanset. 

po  XnoALV.  808.] 

9aamni  Ihjubkd  whxlb  Tbaykliko  on  nu  Lobd^  Dat  bt  a  Diner  ni 
A  HiOHWAT,  most,  in  an  aotion  for  daiiuig|M»  prow  tliftk  ha  wm  tnvaUi^ 
from  neoMsity  or  for  pfurpooes  of  charity. 

Tm  fBcis  are  stated  in  the  opiiiion. 

Oqfin,  for  the  plointifF. 

BaUeQs  and  WtUiams^  for  the  defendants. 

4  By  Covrt,  Shaw,  0.  J.  This  was  an  aotion  to  recover  dam- 
mges  against  a  town  for  a  defect  in  their  highway,  by  means  of 
which  the  plaintiff  sustained  a  loss.  It  appeared  that  the  acci- 
dent occurred  on  the  Lord's  day. 

It  has  been  repeatedly  decided  that,  to  maintain  this  action,  it 
jnnst  appear  that  the  accident  was  occasioned  ezclusiYely  by  the 
defect  of  the  highway;  to  establish  which,  it  nmst  appear  that 
the  plaintiff  hiTnflelf  is  free  from  all  just  imputation  of  negli- 
gence or  fault:  Smiffi  y.  SmWi,  2  Pick.  621  [13  Am.  Dec.  464]; 
Moward  y.  North  Bridgewaier^  16  Id.  189.  And  in  these  and 
tsther  cases,  it  has  been  held  that  the  burden  of  proof  is  on  the 
plaintiff,  to  prove  affirmatively  that  he  was  so  free  from  all  fault: 
Adams  v.  Carlide,  21  Id.  146;  LaneY.  Crambie,  12  Id.  177.  The 
court  are  of  opinion  that  this  case  comes  within  this  principle. 
The  revised  statutes,  c.  60,  sec.  2,  provide  that  "  no  person  shall 
travel  on  the  Lord's  day,  except  from  necessity  or  charity,"  and 
that ''  every  person  so  offending  shall  be  punished  by  a  fine,  not 
exceeding  ten  dollars  for  every  offense."  The  act  of  the  plaint- 
iff, therefore,  in  doing  which  the  accident  occurred,  was  plainly 
tmlawful,  unless  he  could  bring  himself  within  the  excepted 
cases;  and  this  would  be  a  species  of  fault  on  his  part  which 
would  bring  him  within  the  principle  of  the  cases  cited.  It 
would  show  that  his  own  unlawful  act  concurred  in  causing  the 
damage  complained  of.  Then  if  he  would  bring  himself  within 
cither  of  the  exertions,  he  must  prove  the  fact  which  the  stat- 
ute makes  an  exception.  In  the  case  last  above  cited,  Lane  v. 
Crombie^  mipra,  the  verdict  was  set  aside,  because  the  judge  in- 
atmcted  the  jxuy,  that  after  the  negligence  of  Uie  defendants 
had  been  proved,  if  they  relied  on  want  of  due  care  on  the  part 
of  the  plaintiff,  the  burden  was  upon  them  to  prove  it.  This 
was  held  to  be  erroneous,  and  the  burden  was  decided  to  be  on 
the  pift^niiff  to  prove  herself  free  from  all  fault.  On  this  ground 
the  verdict  was  set  aside,  although  the  evidence  was  such  thai 
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probably  the  dixection  in  regard  to  burden  of  proof  had  not 
much  influence. 

The  court  are  therefore  of  opinion  that  the  instruction  of  the 
judge  was  right,  that  the  burden  of  proof  was  on  the  plaintiff 
to  show  that  his  traveling  on  the  Lord's  day  was  from  necessity 
or  for  purposes  of  charity. 

What  constitutes  such  necessity  or  puri>os6  of  charily*  axe 
questions  not  raised  by  the  bill  of  exceptions. 

Exceptions  oyerruled. 

TaATBuvo  oir  thi  Lobd'a  Dat,  Injubt  fbom. — Penoo  traveling  on  tin 
Lord's  day  to  aaoertain  whether  a  honae,  which  he  had  rented,  and  into  wliioh 
he  intended  to  move  the  next  day,  had  heea  cleaned,  is  not  traveling  from 
"necessity  or  charity,"  and  can  not  maintain  an  action  for  injoriea  snataanwl  * 
at  a  railroad  crossing,  through  the  negligence  of  the  servants  of  the  inihtiad 
corporation:  Smith  v.  BotUm  amd  Maine  Railroad^  120  ICaas.  492;  ao  ont 
walking  along  the  highway,  for  the  jmrpose  of  seeing  his  employer  and  in- 
dndng  him  to  change  his  hoors  of  labor,  is  not  traveling  from  ''  miinwsity  or 
charity,  **  so  as  to  maintain  an  action  against  tiie  town  for  injniies  caoaed  by 
a  defect  in  the  highway:  ChmioRy  v.  Bttttont  117  Id.  64;  one  traveling  cm 
Snnday  in  a  horse-car  from  one  city  to  another,  for  the  porpose  of  visiting  a 
stranger,  and  who  did  not  show  that  his  visit  was  one  of  "neoeaaity  or 
charity,"  can  not  reoover  from  each  street  railway  company  for  an  injnzy  r^ 
ceived  in  consequence  of  thdr  negligence:  SkmUm  v.  Mttrop^UtOM  RaSbroad 
Company,  14  Allen,  485;  nor  can  one  who  was  traveling  to  furnish  fresh 
meat  to  marketmen,  recover  for  an  injary  sustained  by  a  defective  way:  Jomm 
V.  AndowTf  10  Id.  21;  bat  a  person  walking,  simply  for  exercise  and  te 
take  the  air,  may  recover  for  an  injoxy  caosed  by  a  defect  in  the  highway: 
HamUUm  v.  OUy  qf  BotUm,  14  Id.  475,  all  citing  the  principal  case.    So  a 
person  whose  horse  was  injured  by  a  defect  in  the  highway  may  maintain  aa 
action  for  damages,  whero  his  maid-eervant,  without  any  fault  on  her  psft, 
was  prevented  from  returning  Saturday  night  from  her  mother^s  to  his  house 
and  he  drove  after  her  Sunday  morning  that  she  mi^^t  prepare  needful  food 
for  his  family:  Oromnan  v.  (My  qfLynn,  121  Mass.  301. 


HoWLAim  V.  yiNOEMT. 

[10  XaxoAur,  S71.) 

Owinnt  ov  Laitd  Making  Excavation  wirmN  Fbw  Fbr  of  Public  8naBB 
IB  NOT  Liable  for  an  injury  caosed  by  a  person  getting  off  the  Une  el 

the  street  in  the  night-time  and  falling  into  it. 

Case.  Defendant  owned  a  hotel  fronting  on  Union  Btreet,  in 
New  Bedford.  Between  the  west  wing  of  the  hotel  and  the 
street  was  a  space  about  seven  and  one  half  feet  wide.  De* 
f endant  caused  this  space  to  be  dug  out  to  the  depth  of  four 
feet.  The  excavation  was  walled  up  on  the  side  next  to  the 
street.    The  waU  was  a  foot  and  a  half  from  the  street.    At  one 
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place  there  were  steps  to  go  down,  and  fhe  top  step  came  within 
haUafootoffhe  street.  No  light  was  left  burning  at  night,  nor 
was  any  guard  or  fence  put  up.  The  plaintiff  after  dark,  while 
walking  on  the  sidewalk,  fell  into  the  eoccaTation,  and  was  much 
injured.    The  plaintiff  was  nonsuited. 

EUoi,  for  plaintiff. 

PrescoU^  for  the  defendant. 

Bj  Ckrart,  Hubbabd,  J.  That  the  defendant  had  a  right  to 
excaTate  the  earth  for  the  purpose  of  making  cellar-rooms  under 
that  portion  of  his  estate,  where  the  accident  happened,  is  not 
eontmted.  There  is  no  pretense  that  the  defendant  was  actuated 
hj  malice,  and  the  only  question  is,  whether  he  has  been  guiliy 
of  such  negligence  as  to  expose  him  to  the  plaintiff's  demand 
for  damages  1^  reason  of  the  injury  she  has  sustained,  on  the 
application  of  the  maxim,  nc  uiere  Uuo  ui  alienum  non  Icedas. 

The  defendant  had  a  right  to  dig  to  the  line  of  his  estate;  and 
as  between  abutters  such  digging  is  justified  by  ancient  and 
modem  decisions,  on  the  well-reoeiTed  principle  that  the  pro- 
prietor has  the  entire  dominion  over  the  whole  of  his  own  estate: 
2  Roll.  Abr.  665;  ThursUm  ▼.  Hancock,  12  Mass.  220  [7  Am.  Dec. 
67];  Panian  Y.  Holland,  17  Johns.  92  [8  Am.  Dec.  869].  The 
defendant  did  a  lawful  act  on  his  own  premises,  and  we  can  not 
hold  him  responsible  for  injurious  consequences  that  may  haye 
arisen  hy  reason  of  it,  unless  it  was  so  done  as  to  constitute 
actionable  negligence. 

It  is  laid  down  in  Com.  Dig.,  Action  upon  the  Case  for  a  Nui- 
sance, C,  that  *'  the  action  does  not  lie  if  a  man  make  a  ditch 
in  his  waste  which  lies  near  the  highway,  within  thirty-six  feet 
of  the  highway,  into  which  the  horse  of  another  falls;  for  the 
ditch  in  his  own  soil  was  no  wrong  to  the  other,  but  it  was  his 
fault  that  his  horse  escaped  into  the  waste:"  1  Boll.  Abr.  88. 

The  cases  put  by  the  plaintiff's  counsel  are  those  where  the 
acts  are  lawful,  but  are  done  so  negligently  that  an  injury  im- 
mediately follows  to  the  property  or  person  of  another;  as  a  fire 
kindled  negligently;  shooting  a  gun  carelessly;  neglecting  to 
take  care  of  a  dog,  knowing  he  will  bite,  etc.:  Com.  Dig.,  Ac- 
tion upon  the  Case  for  Negligence,  A.  6, 6;  Clark  ▼.  Ibot,  8  Johns. 
421.  Here  the  plaintiff  went  out  of  the  highway  and  met  with 
the  accident.  If  she  had  kept  within  it  no  injuiy  would  have 
taken  place;  and  though  it  is  agreed  for  the  purposes  of  this 
trial,  that  she  was  guilty  of  no  negligence,  yet  that  will  not 
fbiow  upon  the  defendant  the  consequences  of  her  going  off  the 
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rtiooti  lor  he  does  not  appear  to  faa^e  been  guilty  of  ni^KgeiuMb 
And  where  neither  party  is  in  fault  and  an  accident  takes  plftoe^ 
it  is  damnum  absque  it^uria. 

Though  the  defendant  may  ha^e,  before  this,  permitiied  tbe 
public  to  trayel  oyer  this  piece  of  gioondy  they  acquired  no  zighft 
thereby;  and  he  could  use  it  differently^  and  for  his  own  por- 
poseSf  as  like  property  is  enjoyed,  when  and  in  such  manner  aa 
he  pleased.  The  public  could  not  of  right  walk  oyer  it,  and  his 
intention  to  appropriate  it  to  his  priyate  use  had  been  suffi- 
ciently manifested  by  the  work  he  had  caused  to  be  done  thera* 
for  some  time  preyious  to  the  accident;  and  thus  the  penmasiyv 
use  had  been  taken  away.  We  know  of  no  rule  of  the  conmion 
law  requiring  him  to  fence  the  premises  in  the  situation  in  which 
they  were  then;  and  we  haye  seen  no  by-laws  of  New  Bedford, 
imposing  duties  upon  the  abutters  on  the  highways,  in  mstteni 
of  a  like  nature  with  this. 

It  has  been  said  in  argument,  with  apparent  confidence,  thai 
the  town  of  New  Bedford  must  be  liable  if  this  defendant  is  not. 
But  before  we  can  say  that  such  a  consequence  can  follow  from 
this  decision,  we  must  hear  what  the  town  has  to  adyance.  Jhudi 
alteram  partem.  And  in  deciding  this  case  we  express  no  opinion 
in  regard  to  the  liability  of  the  town,  if  a  suit  against  it  should 
hereafter  be  brought.  This  is  one  of  those  cases  where  the  linea 
which  distinguish  between  the  respectiye  rights  of  the  partiei 
are  yery  faint;  but  on  the  whole  we  think  the  plaintiff  has  no 
cause  of  action. 

Exceptions  oyenruled. 

Acts  or  Owkkb  os  ma  owir  LAim.— If  ona  doM  a  lawfnl  aot  on  hit  ofwa 
premioes,  he  can  not  be  held  responsible  for  injarioas  oonnqnenoee  thak  mif 
result  from  it,  unless  it  was  so  done  as  to  oonstitate  actionable  n^gligenoei 
BcynUm  v.  Reea^  9  Pick.  528;  TimrUUol  y.  Rombnok^  11  Meto.  460;  Thm' 
9ton  V.  Hancock^  12  Mass.  220;  Bravm  y.  KmdaU,  6  Cosh.  202;  Boehoooii  t. 
TFUflOfi,  11  Id.  226,  the  last  case  citing  the  principia 
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LiABiUTT  or  Rahboad  Cobporatton  as  a  Oomm ok  Cabbzxb  Cbasb  upov 
THE  Goods  beiko  Tbansposted  to  their  destination  and  safely  deposited 
in  the  company's  merchandise  depot  It  is  then  responsible  only  as  e 
depositary  for  want  of  ordinaiy  care  in  the  costody  of  the  goods. 

AonoN  for  a  roll  of  leather.    Defendant  reoeiyed  four  rolls  <rf 
leather  to  transport  to  Boston.    Shortly  after  their  aitiyal  theii 
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ft  teamster  employed  hj  {he  plaintiff  called  at  the  depot  with  the 
freight  receipt,  and  inquired  for  the  leather.  It  was  pointed 
oat  to  him,  and  he  took  away  two  rolls.  Shortly  after  he  called 
again  and  inquired  for  the  other  two,  and  was  told  where  to 
look  for  them,  but  found  only  one.  The  other  facts  Bu£S.ciently 
appear  in  the  opinion.    Verdict  for  the  plaintiff. 

SimiMma  and  King^mry,  for  the  plaintiff. 

F.  MUiard,  for  the  defendant. 

By  Court,  Hubbabd,  J.  Sundry  rulings  were  made  during  ths 
progress  of  the  trial,  by  the  presiding  judge,  to  which  the  de^ 
fendant's  counsel  excepted,  but  which  it  is  unnecessary  now  to 
consider. 

The  important  question  presented  for  the  consideration  of  th« 
court  is,  whether  the  defendants  are  common  carriers  of  the 
goods  and  merchandise  intrusted  to  their  care;  and  if  they  are, 
how  long  this  relation  continues.  The  charge  on  this  part  of 
the  case  was,  that  the  jury,  from  all  the  eyidence  in  the  case, 
were  to  ascertain  what  was  the  contract  between  the  parties; 
and  if,  from  the  CTidence,  they  were  satisfied  that  it  was  the 
usage  and  practice  of  the  defendants,  not  only  to  transport 
goods  oyer  their  road,  but  also  to  deposit  them  in  their  ware- 
houses, without  charge,  until  the  owner  of  the  goods  should 
have  reasonable  time  to  remove  them,  and  that  they  did  provide 
warehouses  or  depots  for  the  purpose  of  so  storing  the  goods, 
then  this  usage  and  conduct  would  be  sufficient  evidence  for  the 
juiy  to  find  that  it  was  a  part  of  the  contract  that  the  defend- 
ants should  so  store  and  keep  goods  delivered  to  them  for 
transportation;  and  that,  if  such  was  the  contract,  their  liabili- 
ties as  common  carriers  would  continue  while  the  goods  were  so 
stored  in  the  depot. 

This  is  an  important  question  to  our  community,  from  the 
magnitude  and  variety  of  the  interests  concerned  in  it.  The 
introduction  of  railroads  into  the  state  has  been  followed  by 
their  construction  over  the  great  lines  of  travel,  of  passengers 
and  transportation  of  merchandise;  and  the  proprietors  of  these 
novel  and  important  modes  of  travel  and  transportation,  which 
have  received  so  much  public  favor,  have  become  the  carriers  of 
great  amounts  of  merchandise.  They  advertise  for  freight;  they 
make  known  the  terms  of  carriage;  they  provide  suitable  vehi* 
des,  and  select  convenient  places  for  receiving  and  delivering 
goods;  and  as  a  legal  consequence  of  such  acts  they  have  become 
common  carriers  of  merchandise,  and  are  subject  to  the  pro* 
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TisioDB  of  the  oommon  law  which  axe  applicable  to  carrien.  By 
the  common  law,  carriexs  axe,  to  a  certain  extent,  the  insoren  of 
the  goods  they  carry,  and  are  bound  to  deliver  them  agreeably 
to  their  engagement,  sabjeot  only  to  the  exceptions  which  may 
prevent  a  delivery,  arising  either  from  the  act  of  God  or  fioin 
public  enemies.  From  the  act  of  Ood:  As  where  the  loea  is 
caused  by  lightning  or  tempests;  and  on  the  water,  where  such 
exceptions  are  distinguished  as  perils  of  the  sea.  For  a  loss 
arising  from  such  a  cause  they  are  not  held  responsible;  becsoao 
DO  vigilance  can  prevent  nor  foresight  guard  against  such  liabili- 
ties, they  being  beyond  human  control;  and  a  guaranty  against  a 
loss  from  such  a  cause  can  only  be  provided  for  by  a  special  con- 
tract of  indemnity,  well  known  as  the  contract  of  insurance.  And 
BO  of  public  enemies:  The  government  itself  is  caUed  upon  to 
protect  its  subjects  from  loss  from  such  a  hamrd;  as  private  cit- 
izens have  not  the  power  to  furnish  the  security  and  protection 
required.  But  in  all  other  cases  the  common  carrier  is  held  re- 
sponsible, on  the  ground  that  he  may  guard  against  the  aoddenti 
and  casualties  to  which  the  goods,  in  their  transit,  are  exposed. 
And  this  law  is  enforced  on  principles  of  public  policy,  to  prevent 
fraud  and  collusion  with  thieves  and  robbers;  the  owner  of  the 
goods,  not  being  generally  in  a  situation  to  oversee  and  jnotect 
his  property,  having  placed  it  in  the  possession  and  under  the 
control  of  the  carrier.  And  the  pay  of  carriers  is  graduated 
upon  such  liability. 

But  there  is  a  TrnktoriAl  disttnetion  between  oommon  caniera 
and  other  bailees  of  goods,  as  to  the  extent  of  their  liability  in 
the  event  of  loss  of  the  goods,  or  damage  happening  to  them. 
The  former  are  liable,  as  before  remarked,  in  all  cases,  with 
certain  predae  exceptions;  while  the  latter  are  only  liable  for 
want  of  proper  care  and  reasonable  diligence,  according  to  the 
character  of  the  bailment.  And  the  question  in  the  present 
case  is,  whether  the  defendants  are  liable  as  oommon  carriers, 
after  the  goods  are  safely  stored  in  their  merchandise  or  ware- 
house depot. 

The  transportation  of  goods,  and  the  storage  of  goods,  are 
contracts  of  a  different  character;  and  though  one  person  or 
company  may  render  both  services,  yet  the  two  oontraets  are 
not  to  be  confounded  or  blended;  because  the  l^gal  liaUlities 
attending  the  two  are  different.  The  proprietors  of  a  railroad 
transport  merchandise  over  their  road,  receiving  it  at  one  depot 
or  place  of  deposit,  and  delivering  it  at  another,  agreeably  to 
the  direction  of  the  owner  or  consignor.    But  from  the  very 
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nature  and  peculiar  conatxuction  of  the  road,  the  proprietors 
can  not  deliver  merchandise  at  the  warehouse  of  the  owner, 
when  situated  off  the  line  of  the  road,  as  a  common  wagoner 
can  do.  To  make  such  a  delivexy,  a  distinct  species  of  transpor- 
tation would  be  required,  and  would  be  the  subject  of  a  dis- 
tinct contract.  They  can  deliyer  it  only  at  the  terminus  of  the 
road,  or  at  the  given  depot  where  goods  can  be  safely  unladed, 
and  put  into  a  place  of  safely.  After  such  delivexy  at  a  depot, 
the  carriage  is  completed.  But,  owing  to  the  great  amount  of 
goods  transported,  and  belonging  to  so  many  different  persons, 
and  in  consequence  of  the  different  hours  of  arrival,  by  night 
as  well  as  by  day,  it  becomes  equally  convenient  and  necessary, 
both  for  the  proprietors  of  the  road  and  the  owners  of  the 
goods,  that  they  should  be  unladed  and  deposited  in  a  safe 
place,  protected  from  the  weather,  and  from  exposure  to  thieves 
and  pilferers.  And  where  such  suitable  warehouses  are  pro- 
vided, and  the  goods,  which  are  not  called  for  on  their  arrival 
at  the  places  of  destination,  are  unladed  and  separated  from  the 
goods  of  other  persons,  and  stored  safely  in  such  warehouses 
or  depots,  the  duty  of  the  proprietors  as  common  carriers  is,  in 
our  judgment,  terminated.  They  have  done  all  they  agreed  to 
do;  they  have  received  the  goods,  have  transported  them  safely 
to  the  place  of  delivery,  and,  the  consignee  not  being  present 
to  receive  them,  have  unladed  them,  and  have  put  them  in  a 
■afe  and  proper  place  for  the  consignee  to  take  them  away;  and 
be  can  take  them  at  any  reasonable  time.  The  liability  of  com« 
mon  oaniers  being  ended,  the  proprietors  are,  by  force  of  law, 
depositaries  of  the  goods,  and  are  bound  to  reasonable  dili- 
gence in  the  custody  of  them,  and  consequently  axe  only  liable 
to  the  owners  in  case  of  a  want  of  ordinary  care. 

In  the  case  at  bar,  the  goods  were  transported  over  the  de- 
fendants' road,  and  were  safely  deposited  in  their  merchandise 
depot,  ready  for  delivery  to  the  plaintiff,  of  which  he  had  no- 
tice, and  were  in  fiict  in  part  taken  away  by  him;  the  residue,  a 
portion  of  which  was  afterwards  lost,  being  left  there  for  his 
convenience.  No  agreement  was  made  for  the  storage  of  the 
goods,  and  no  further  compensation  paid  therefor;  the  sum  paid 
being  the  freight  for  carriage,  which  was  payable  if  the  goods 
had  been  delivered  to  the  plaintiff  immediately  on  the  arrival  of 
the  cars,  without  any  storage.  Upon  these  facts,  we  are  of 
opinion,  for  the  reasons  before  stated,  that  the  duty  of  the  de- 
fendants, as  common  carriers,  had  ceased  on  their  safe  deposit 
of  the  plaintiff's  goods  in  the  merchandise  depot;  and  that  they 
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were  then  responEdble  only  as  depositarieB  without  furthflr 
oharge^  and  oonsequentlyf  nnless  guilty  of  negligence  in  tfa» 
want  of  ordinary  oare  in  the  onstody  of  the  goods^  they  are  not 
liable  to  the  plaintiff  for  the  alleged  loss  of  a  part  of  the 
goods. 

This  view,  which  we  have  taken  of  the  relation  of  the  defendr 
ants  to  the  plaintiff,a8  common  caniers  in  the  transportation  of 
his  goods,  and  as  the  depositaries  of  them  when  stored  in  their 
warehouse,  and  the  distinct  liabilities  arising  out  of  these  dif- 
ferent relations,  is  fully  justified  by  the  decision  of  the  court  of 
king's  bench,  in  the  case  of  Cfarvide  t.  ProprieU>rs  of  Treni  and 
Mersey  Navigaiion,  4  T.  B.  681.  In  that  case,  the  defendants 
were  common  carriers  between  Stourportand  Manchester.  The 
plaintiff's  goods  were  taken  at  Stourport  to  be  carried  to  Manr 
chester,  and  from  Manchester  by  another  carrier,  to  Stockport; 
and  by  agreement,  they  were  to  be  kept  in  the  defendant)^ 
warehouse,  without  charge,  and  to  be  kept  till  called  for  by  the 
carrier  for  Stockport.  A  parcel  of  the  plaintiff's  goods,  whilst 
thus  stored,  after  being  transported  by  the  defendants  from 
Stourport  to  Manchester  for  the  plaintiff,  were  accidentally 
burnt  with  the  warehouse,  and  the  plaintiff  brought  his  action 
to  recoTer  the  Talue  of  them  of  the  defendants,  charging  them 
as  common  carriers.  But  the  court  were  clearly  of  opinion  that 
the  duties  of  the  defendants,  as  common  carriers,  were  ended 
on  the  storing  of  the  goods,  and  that  they  then  stood  in  the 
situation  only  of  warehousemen,  and  were  therefore  not  liable 
for  the  loss  of  the  goods.  BuUer,  J.,  remarked,  that  ''the 
keeping  of  the  goods  in  the  warehouse  is  not  for  the  couTenienoe 
of  the  carrier,  but  of  the  owner  of  the  goods;  for  when  the  Toy* 
age  to  Manchester  is  performed,  it  is  the  interest  of  the  carrier 
to  get  rid  of  them  directly;  and  it  was  only  because  there  was 
no  person  ready  at  Manchester  to  receiye  these  goods,  that  the 
defendants  were  obliged  to  keep  them."  And  so  in  the  case  at 
bar,  the  plaintiff,  who  lived  in  a  neighboring  town,  was  noi 
ready  to  receive  all  his  goods,  and  they  were  left  for  his  con- 
venience, and  not  for  any  benefit  to  the  defendants.  See  also 
Hyde  v.  Proprietors  of  Treni  and  Mersey  Naviffation,  6  Id.  889; 
MaUer  of  Webb,  8  Taunt.  443;  Gibson  v.  Ctdver,  17  Wend.  806 
[31  Am.  Dec.  297];  2  Kent's  Com.,  8d  ed.,  600;  Story  on  BaiL, 
sees.  44&-460. 

A  great  many  cases  have  arisen,  in  which  the  question  has 
been  discussed,  whether  the  parties,  who  were  attempted  to  be 
charged,  were,  undertheparticularcircumstances  proved,  charge- 
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ftUe  as  common  earners  or  not,  and  howfar  fhat  liability  mighl 
be  limited  or  restrained  by  special  contract  or  by  public  notice. 
But  these  cases  do  not,  in  our  judgment,  oTermle  or  materially 
ajBect  the  decision  in  Oarside  t.  Proprietars  of  Treni  and  Meney 
NavigaHon,  4  T.  B.  681,  nor  shake  the  principles  upon  which  it 
rests.  Neither  do  we  intend  to  discuss  the  rights  of  passengers 
on  railroads,  in  regard  to  their  persons  and  luggage,  nor  the 
peculiar  liabilities  of  the  proprietors  in  regard  to  both.  We 
confine  ourselves  strictly  to  the  case  of  merchandise  deposited 
after  it  has  been  transported  to  its  place  of  destination.  The 
doctrine  of  the  common  law,  as  applied  to  common  carriers,  is 
foimded  in  practical  wisdom  and  has  long  been  consistently  en- 
forced; and  we  are  neither  disposed  to  rdax  its  requisitions  nor 
give  countenance  to  ingenious  deyices  by  which  its  provisions 
may  be  evaded.  But,  at  the  same  time,  we  are  equally  indis- 
posed to  stretch  it  beyond  its  proper  limits,  or  to  apply  it  to 
cases  which  fall  neither  within  its  letter  nor  its  spirit. 

In  the  course  of  the  trial,  the  defendants  o£Eered  to  prove  that, 
prior  to  the  transportation  of  the  plaintiff's  leather,  they  had 
posted  up  notices  containing  this  provision,  viz., "  Merchandise, 
while  in  the  company's  storehouses,  is  at  the  risk  of  the  owners 
thereof/'  and  that  from  the  length  of  time  they  had  been  posted, 
and  the  prior  dealings  of  the  plaintiff  with  them,  he  must  be 
presumed  to  have  had  knowledge  of  the  fact;  but  the  evidence 
was  not  admitted.  We  are  not  called  upon,  in  this  case,  to  de- 
cide as  to  the  legal  character  of  such  notices;  a  subject  which 
has  been  fully  considered  in  this  country  as  well  as  in  England. 
See  ffoUister  v.  Nawlen,  19  Wend.  234  [32  Am.  Dec.  466];  and 
Cole  V.  Goodwin,  Id.  261  [32  Am.  Dec.  470],  and  the  long  list  of 
English  authorities  there  cited,  on  page  269. 

In  the  view  of  the  law  bearing  upon  this  case,  viz.,  that  the 
defendants  are  not  liable  as  common  carriers,  the  notice,  we 
think,  becomes  unimportant,  as  it  clearly  would  not  screen  the 
defendants  from  loss  occasioned  by  their  negligence  or  want 
of  ordinary  care;  and  beyond  that  they  are  not  chargeable. 
Other  questions  which  arose  upon  the  trial  it  is  not  necessary  to 
notice. 

For  the  reasons  stated,  we  think  the  learned  judge  erred  in 
his  instructions  to  the  jury,  that  the  liabiliiy  of  common  carriers 
continued  to  attach  to  the  defendants  while  the  goods  were 
stored  in  their  depot.  The  verdict  must  therefore  be  set  aside. 
Upon  the  evidence,  as  reported,  there  appears  litUe  ground  to 
charge  the  defendants  with  want  of  ordinary  care  in  the  custody 
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of  iheee  goods;  bat  that  is  a  qnestioii  to  be  ■otiled  on  the  fur- 
ther trial  of  the  case. 
New  trial  to  be  had  in  this  court. 


OoMM OH  Cabbixb,  WHKff  LiABiLTTT  CiASBB:  860  foD  itimwiwifln  Ib 
to  Ostrander  ▼.  Brawn,  8  Am.  Deo.  215,  and  SehnUdi  t.  Bloody  24  Id.  I48| 
ftod  OMM  in  this  aeriM  ooUeeted  in  note  to  Oibmm  ▼.  OnUer^  31  Id.  90$. 

Thb  rBXumtAh  oabm  n  orsd  and  approred  to  the  pointy  that  when  nii- 
abie  warehoneee  are  provided,  and  the  goods  which  are  not  caOed  for  on  their 
arrival  at  the  plaoeo  of  destination  are  unladen  and  separated  from  the  goudi 
of  other  persona,  and  stored  safely  in  snch  warehouses  or  depots,  the  liabiHtj 
of  common  carriers,  as  such,  oeasos,  and  they  are  then  only  liaUe  as  ordinary 
bailees,  in  Biee  v.  Hart,  118  Mass.  203;  Norway  PUtku  Oo.  ▼.  Bottm  S 
Maine  BaUroadt  1  Gray,  273;  Ccmwai^  Bomk  v.  iimerioasi  Expnm  Ooi,  i 
Allen,  615.  To  the  same  effect  are:  Seamotu  v.  WttUm  BaiUroad,  16  Giay, 
132;  ^toiss  V.  N.  T.,  BotUm  S  PraMmoe  B.  B,  Cfo.,  113  Mass.  381. 


BlOHABDBON  t;.  BtlBWELL. 

(10  MsicAur.  MS.] 
[ov— Cloth  ▲nd  Tbimminos  Ldt  nr  tbm  Hivni  or  a  TAium 
by  a  debtor,  to  be  made  into  clothes  neosssary  for  him»  are  wHfafai  that 
clause  of  the  statute  exempting  from  exMiitioii  "  the  neosMBiy  w«ari«g 
apparel  of  the  debtor." 

Tbibpass,  for  taking  cloth  and  trimmixiga  left  hy  plaintlif  at  a 
tailor  shop,  to  be  made  into  a  ooat«  which  was  neoeaaaiy  foi 
him.  They  were  seiaed  and  sold  by  the  defendant,  a  deputy 
sheriff,  apon  an  execution  against  plaintiff, 

Foster 9  for  the  plaintiff. 

N.  J.  Lord,  for  the  defendant. 

By  Court,  DswKT,  J.  The  plaintiff  founds  his  right  to  maintain 
the  present  action  upon  the  provisions  of  the  revised  statutes^ 
0. 97 ,  sec.  22,  exempting  certain  property  from  execution.  Among 
the  articles  thus  exempted  is  **  the  neoessazy  wearing  apparel  of 
the  debtor."  Do  the  articles  seized  on  execution  in  this  case  fall 
within  the  exemption  ? 

In  giving  a  construction  to  a  remedial  statute,  we  are  to  bear 
in  mind  the  great  object  and  purposes  which  apparently  led  to 
its  enactment,  the  mischief  intended  to  be  avoided,  and  which 
called  for  a  remedy.  By  the  general  law  of  attachment,  inde- 
pendent of  the  exemption  which  the  statutes  have  made  from 
time  to  time,  evexything  belonging  to  the  debtor,  in  the  nature 
of  property,  might  be  taken  on  execution  and  sold.  The  law  in- 
terposed, and,  to  secure  to  the  debtor  the  absolute  noeofloarioa 
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of  life,  exempted  from  attachment  and  ezeoation,  his  "  neoes- 
Huy  ^Tearing  apparel."  It  is  admitted  that  the  wearing  apparel^ 
which  was  about  to  be  made  from  the  articles  seized  on  exeon- 
tion,  was  neoessazy  to  the  plaintiff.  But  it  is  said  that  it  is  not 
exempted  from  execution,  because  the  cloth  and  trimmings  thus 
seized  were  not  yet  fashioned  and  formed  into  a  coat;  and  it  is 
eoutended  that,  until  that  takes  place,  the  exemption  does  not 
apply.  The  counsel  for  the  defendant  asks,  what  is  the  limit  to 
Hbe  exemption  of  articles  adapted  to  clothing,  if  not  that  by  him 
now  inmsted  upon  ?  Is  the  exemption  to  be  applied  to  the  ear- 
Uer  stages  of  the  wool  unmanufactured,  or  the  flannel  before  it 
IB  fulled  and  dyed  ?  Now  it  seems  to  us,  that  whatever  difficul- 
ties might  exist  as  to  the  articles  in  these  earlier  stages  above 
supposed,  they  do  not  arise  here.  This  cloth  was  not  merely 
made,  or  purdiased  for  clothing,  but  was  actually  appropriated 
to  that  purpose.  The  case  does  not,  therefore,  depend  upon  the 
mere  purpose  of  mind  of  the  debtor  to  make  such  use  of  it  at  a 
future  day,  but  an  actual  appropriation  of  it  to  the  purpose  of 
wearing  apparel.  To  be  useful  and  convenient  for  clothing,  the 
articles  needed  the  operation  of  the  tailor,  and  they  were  placed 
in  his  hands,  to  be  made  into  a  coat.  Having  been  thus  appro- 
priated and  used,  it  assumes  the  character  of  clothing  for  tha 
party,  and  is  within  the  exemption  given  by  the  statute. 

That  a  liberal  construction  is  to  be  given  to  this  statute,  in 
furtherance  of  those  humane  views  of  the  legislature  that  led 
to  its  enactment,  is  clearly  indicated  by  the  opinion  of  this  court 
in  the  case  of  CHbmm  v.  Jermey,  16  Ibss.  206.  So  here,  under 
the  exemption  of  wearing  apparel,  articles  actually  in  the  pro- 
eess  of  being  made  into  clothing  necessary  for  the  debtor  may 
be  well  held  exempted  from  execution. 

Judgment  for  the 


Savotb  EI  All.  i;.  Mabsh  ET  AL. 

[10  XnOAKT.  SM.] 
DnOBABeS  VBOM  Alls  DkBIS  UKDXB  THB   InSOLVBHT   Laws  OV  liAHlCHV- 

am  ii  not  a  diaohazge  from  liability  upon  a  prooiiMorjr  note  Indona^ 
before  maturity  to  a  firm  in  New  York,  which  daim  wm  not  ptoved  na» 
der  the  ineolvenoy  prooeedingi. 

AssuicpsiT  upon  a  promissory  note  made  by  the  firm  of  Marsh* 
Hovey  &  Glines,  of  Lowell,  Massachusetts,  payable  to  W.  H. 
Marsh  ft  Co.,  and  indorsed  by  them  before  maturity  to  plaintiflb^ 
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who  were  dohig  bnaineBs  and  residiiig  in  New  Tdrk.  Two  of 
the  defendants,  HoTey  and  Glines,  afterwards,  porsnant  to  tho 
proTiflions  of  the  insolvent  hiw  of  Massaohnsetts,  were  dia* 
charged  from  all  their  debts.  It  was  agreed  by  the  parties  thaA 
liar&h  should  be  defaulted,  and  also  Hovej  and  Glines,  if  the 
court  were  of  the  opinion,  upon  the  above  &cts,  that  the  action 
could  be  maintained  against  them;  otherwise  the  plaintiflfB  wars 
lo  pay  them  their  costs  and  discontinue  the  action  as  to  ihem. 

(7.  H.  Warren^  lot  the  plaintiffs. 

E,  Smith,  for  the  defendants. 

By  Oourt,  Dbwr,  J.  We  aie  fully  aware  of  the  diffieoltiaa 
that  arise  in  deciding  questions  inyolving  the  validity  of  in- 
solvent laws  enacted  by  the  authority  of  one  state,  and  at- 
tempted to  be  applied  to  citizens  of  other  states.  There  has 
not  been  an  entire  uniformity  of  opinion  as  to  the  actual  decis- 
ions of  the  supreme  court  of  the  United  States  upon  this  sub- 
ject. We  have  supposed  that  it  was  the  opinion  of  a  majorilj 
of  the  members  of  that  court,  that  a  discharge  under  a  stats 
insolvent  law  had  no  effect  upon  the  rights  of  a  party  to  a  con- 
tract, where  such  party  was  not  a  citizen  of  the  state  in  which 
such  discharge  was  granted,  and  when  the  contract  was  not,  by 
its  terms,  to  be  performed  within  the  state  enacting  such  in- 
solvent law.  Such  was  the  doctrine  of  Braynard  v.  Marshall,  8 
Pick.  196.  Similar  views  were  expressed  by  this  court  in  the 
opinions  given  in  the  cases  of  BeUa  v.  Ba/^ey,  12  Id.  680,  and 
Agnew  V.  PlaU,  15  Id.  417. 

The  principle  already  stated,  and  which  is  sufficient  for  the 
present  case,  embraces  the  exception,  that  the  contract  is  not» 
by  its  terms,  to  be  performed  in  the  state  enacting  the  insolvent 
law.  The  decided  cases  seem  to  go  further,  and  hold  the  doc- 
trine, that  state  insolvent  laws  can  only  operate  upon  those  who 
are  citizens  of  the  state  in  which  such  law  is  enacted.  In 
Springer  v.  FbBter,  2  Story,  387,  Mr.  Justice  Story  says:  "  The 
settled  doctrine  of  the  supreme  court  of  the  United  States  is, 
that  no  state  insolvent  laws  can  discharge  the  obligations  of 
any  contract  made  in  the  state,  except  such  contract  is  made 
between  citizens  of  that  state."  As  sustaining  the  same  princi- 
ple, I  will  refer  to  Shaw  v.  Bdbhms,  12  Wheat.  869,  note;  Ogden 
V.  Saunders,  Id.  213;  Boyle  v.  Zaeharie,  6  Pet.  848;  S.  0.,  Id. 
635;  WoodhuU  v.  Wagner,  1  Bald.  296;  and  Frey  v.  Kirk,  4  Gill 
ft  J.  609  [28  Am.  Dec.  681].  It  seems  also  to  be  held  that  this 
lestriction  upon  the  power  of  the  individual  states,  limiting  the 
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opeiaiion  of  their  inaolTent  hkws  to  tbeir  own  dtuoeiiB,  is  to  bt 
as  much  regarded  by  the  state  judidal  tribimals  as  by  tbe  fad? 
eral  courts:  Farmers  and  Meoluxnicff  Bank  cf  Penntyloama  w. 
8mUh,  6  Wheat.  131;  WoodhuU  ▼.  Wagner^  1  BaUL  396;  IWy  y. 
Kirk,  4  GiU  &  J.  609  [23  Am.  Deo.  681]. 

The  distinoiiony  as  to  the  forom  where  the  party  elects  to  in- 
stitate  his  action,  may  be  very  material  in  regard  to  all  that  la 
mere  remedy.  The  state  courts  may,  in  all  actions  instituted 
therein,  giTe  full  force  and  e£E6ct  to  their  own  laws  as  to 
forms  of  proceeding,  rights  of  attachment,  holding  to  bail,  im* 
prisoning  the  body  on  execution,  and  the  like;  but  a  state  in- 
solvent law,  operating  upon  the  contract  directly,  and  discharg- 
ing the  party  from  all  liability  thereon,  must,  as  to  those  to  be 
affected  by  it,  have  the  same  operation  in  both  tribunals.  If  it 
be  a  constitutional  law — ^if ,  in  its  provisions,  it  do  not  transcend 
the  limits  of  state  authority — it  must  be  valid  in  all  tribunals, 
state  or  national;  if  otherwise,  it  must  be  held  invalid  and  in- 
operative in  all. 

The  case  of  Braynard  v.  MarshaU,  8  Pick.  196,  was  a  case 
where  the  action  was  instituted  in  a  di£EiBrent  state  from  that 
which  had  enacted  the  insolvent  law,  and  it  may  be  supposed 
that,  for  this  reason,  the  discharge  under  the  insolvent  law  of 
New  York  was  held  inoperative  in  that  case;  but  we  apprehend 
that  the  decision  was  placed  upon  the  broad  principle  that  the 
discharge  under  the  insolvent  law  of  New  York  was  invalid  every^ 
where  except  as  against  citizens  of  the  state  of  New  York;  and 
that  if  such  suit  had  been  instituted  in  tiie  state  of  New  York, 
l^  the  same  party  (a  citizen  of  Massachusetts),  the  tribunalEi  of 
New  York  would,  under  the  decisions  of  the  supreme  court  of 
the  United  States,  have  held  a  discharge  obtained  under  their 
laws  inoperative  as  respects  a  citizen  of  Massachusetts. 

The  promissory  note  which  is  the  subject  of  the  present  action, 
was  made  by  the  defendants  at  Boston,  payable  in  ten  days  after 
date  to  the  order  of  W.  H.  Marsh  &  Co.,  and  indorsed  by  the 
payees  to  the  plaintiffs,  who  then  were,  and  still  continue  to  be, 
citizens  and  residents  in  the  state  of  New  York.  The  note  was 
not,  upon  its  face,  made  payable  at  any  particular  place,  and  was 
therefore  legally  payable  to  the  holder.  The  makers  of  tlua 
note,  hj  giving  it  a  negotiable  character,  contracted  with  whom- 
soever might  be  the  l^gal  indorsee  at  the  time  it  became  payable, 
to  pay  him  the  same;  and  the  plaintiffs  having  become  such  in- 
dorsees, it  is  to  all  intents  and  purposes  a  contract  with  a  oit- 
iien  of  the  state  of  New  York,  and  to  be  dealt  with  as  any  other 
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«ontxaot  made  hy  a  citizen  of  Maeeachueetts  with  a  dtizen  of 
^ew  York.  We  are  therefore  of  opinion  that,  upon  the  facts 
atated  hy  the  parties,  the  plaintiffs  are  entitled  to  judgment 

We  assome  that  the  plaintiffs  are  bona  fide  holders  of  the  note, 
and  that  it  has  been  actually,  and  not  colorably,  transferred  to, 
and  is  now  holden  by  citizens  of  New  York,  who  became  par- 
ties thereto  before  its  matoriiy. 

According  to  the  agreement  of  the  parties,  all  the  defendanti 
are  to  be  debolted,  and  judgment  is  to  be  rendered  for  the 
plainti£BB. 

DnoHABOs  uHniE  THE  JjnoLYwan  Laws  of  Qra  Scats  oqb  hot  Amoi 
NoN-BZBmniTS:  See  note  to  Norton  ▼.  Oook^  23  Am.  Deo.  S48,  where  tlieeab* 
jeot  !■  duciueed  ftt  length;  i^  t.  iTtri,  Id.  681;  Hieia  t.  IToldUiM,  11  Id. 
472;  ramRttMghT.ranAr9dalm,2ld.2B»;  Smith  r.Sndih^Z  Id.  4l0i  Wm 
▼.  Oa^/Md,  6  Id.  249.  DiedhMge  is  good  m  to  a  promiMory  note  indoned 
to  a  non-reeident  after  the  diechaige  WMohtained:  Baberr,  WJ^BoUmt  4  Id.  71. 

CsanFioAra  ov  DmoHABas  niffDia  thb  Imbolyxht  Laws  or  Makaobo* 
fiTTa  la  no  bar  to  en  action  upon  a  bill  of  exdiange  drawn  in  Maine  in  &▼« 
of  a  dtiien  of  that  state,  and  aooepted  by  a  dtiien  of  Ifianabhnaette,  wbish 
WM  not  proved  nnder  the  insolvency  prooeedings:  Fkke  v.  Ibtter,  10  Metsi 
f09;  nor  is  it  a  bar  to  an  action  on  a  note  given  to  a  dtiien  of  another  stiftei 
COark  V.  ffateh,  7  Cosh.  466;  Tibbeiti  v.  Piehering,  6  Id.  86;  nor  to  an  sctloa 
by  a  foreign  corporation  agsinst  the  payee  of  a  note,  who  indorsed  it  tothea 
in  bbuik  before  its  matoiity,  althoogh  the  note  itself  was  exeeoted  and  msds 
payable  in  Msusaohiisetts,  by  a  oitisen  thereof:  Prodmoert^  Bomk  v.  Jhrww, 
6  Allen,  12;  nor  to  an  action  on  a  note  indorsed,  after  it  beoame  dne,  to  a  eit- 
laen  of  another  state,  bat  before  the  commencement  of  the  prooeedingi  in  In- 
eolvency:  Ftmmdm  v.  WiUty^  2  Id.  68;  nor  upon  a  note  indorsed  befbn 
maturity  to  a  dtiien  of  another  state:  Batom  v.  8weetaer^  Id.  70;  nor  is  it  s 
bar  to  an  action  on  a  debt  due  a  dtiien  of  another  state,  for  goods  sold  and 
delivered,  and  not  expressly  payable  in  Massaohnsetts:  Dhumon  v.  BradZq^ 
6  Gray,  487;  WoodMdge  v.  AUen,  12  Meto.  470;  all,  except  the  laal^  dtf^ 
theprindpal 
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Adahb  V.  HaMWTJi, 

(2  DOVffLAM,  Tt.] 

Onmuon  Mai»  ov  SmrsAT  aiui  not  Void  at  Oommom  Law. 
Nora  liAim  Ain>  Dbjtkbxd  on  Sundat  is  Void  by  the  itatatei  of  Mir'^^g^ 
Ismnov  ov  oub  Statutb  Pbohibiting  Ck>NTRACT8  on  Sunday  la  to  itop 
all  buiiieH  OB  that  day,  whateTor  its  character,  except  worki  of  neeea- 
■ity  and  charity;  and  tiiat,  too,  whether  done  openly  or  privately. 

Absdmpsit  on  »  ptomissoiy  note.  Defendant  proved  that  the 
note  was  made  and  delivered  on  Sunday;  that  it  was  given  for  a 
balance  dne  on  an  exchange  of  horses  with  the  plaintiff;  thai 
the  transaction  was  entered  into  and  consummated  on  Sundaj. 
The  court  charged,  that  this  was  no  defense.  Verdict  for  pLiin^ 
iff.  The  defendant  moved  for  a  new  trial,  on  the  ground  thai 
the  charge  was  erroneous. 

Ooodnch  and  Wuner,  in  support  of  the  motion. 

r.  J.  Drake,  contra. 

By  (3ourt,  Fslob,  J.  Contracts  made  on  Sunday  are  not  void 
at  common  law:  Drury  v.  Defontaine,  1  Taunt.  135;  Story  v. 
EUiot,  8  Oow.  27  [18  Am.  Dec.  423].  But  our  statute  declares, 
that  **  no  person  shall  keep  open  his  shop,  warehouse,  or  work- 
house,  or  shall  do  any  maimer  of  labor,  business,  or  work,  except 
only  works  of  necessiiy  and  charily,"  etc.,  "  on  the  first  day  of 
Che  week,  and  every  person  so  offending  shall  be  punished  by  a 
fine  not  exceeding  ten  dollars  for  each  offense:''  B.  S.  1^8, 
p.  209,  sec.  1.  It  is  clear  that  the  note  on  which  this  action 
is  founded  is  void,  and  courts  must  refuse  their  aid  to  enforce  it, 
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if  the  tmoflttotion  out  of  whioh  it  aroad,  and  of  whieh  it  focmed 
a  part,  was  in  violation  of  this  statute. 

Similar  statates,  though  generally  less  broad  in  their  tenos  of 
prohibition,  have  been  the  salqects  of  frequent  adjudioation  in 
England,  and  in  Tarious  states  of  this  union.  The  statute,  29 
Car.  n.,  c.  7,  sec.  1,  enacts,  that ''  no  tradesman,  artificer,  work- 
man, laborer,  or  other  person  whatsoerer,  shall  do  or  exerciae 
any  worldly  labor,  business,  or  work  of  their  ordinary  callings, 
upon  the  Lord's  day."  This  statute  has  been  construed,  in  the 
English  courts,  not  to  prohibit  labor  or  business  on  the  Sabbath, 
except  such  as  is  within  the  ordinary  calling  of  the  pariy;  and 
in  the  several  decisions  there  had  upon  it,  the  question  has  uso* 
ally  been,  whether  the  particular  transaction  was  within  the 
party's  ordinary  calling,  or  not;  if  it  was,  the  courts  have  re- 
fused their  aid  to  cany  out  the  prohibited  transaction;  if  not 
vrithin  his  ordinary  calling,  it  is  considered  no  objection,  that  a 
sale  was  made,  or  a  contract  entered  into,  on  that  day:  Blox9om8 
T.  WUliama,  8  Bam.  &  Cress.  232;  FenneU  t.  Bidler,  5  Id.  406; 
SmUh  T.  Sparrow,  4  Bing.  84;  King  ▼.  IhhabUants  of  WkUmuhf 
7  Bam.  &  Cress.  696;  Sandiman  t.  Breach,  Id.  96.  The  statute 
of  Massachusetts  enacts,  that  '*  no  .person,  or  persons,  whatso- 
ever, shall  keep  open  his,  her,  or  their  shop,  warehouse,  or 
workhouse,  nor  shall,  upon  land  or  water,  do  any  manner  of 
labor,  business,  or  work  (works  of  necessity  and  charity  only 
excepted)  on  the  Lord's  day,  or  any  part  thereof."  Under  this 
provision,  it  was  held,  in  Oreer  v.  PuMom,  10  Mass.  813,  that 
{he  giving  of  a  promissory  note  on  Sunday  was  not  within  the 
terms  of  the  statute. 

The  New  York  statute  provides  that ''  no  person  shall  expose 
to  sale  any  wares,  merchandise,  fruit,  herbs,  goods,  or  chattels, 
on  Sunday,  except,"  etc.  In  Boynlon  v.  Page,  18  Wend.  426» 
this  was  held  to  prohibit  the  public  exposure  of  commodities  to 
sale;  but  to  have  no  reference  to  private  contracts,  which  were 
made  vrithout  producing,  or  tending  to  produce  a  violation  of 
the  public  order  and  solemnity  of  the  day.  In  Pennsylvania, 
under  a  statute  prohibiting  the  doing  or  performing  "any 
worldly  employment  or  business  on  the  Lord's  day,**  a  contract 
made  on  Sunday,  veas  held  to  be  void:  Morgan  v.  Bk^wrds,  1 
Bro.  172.  In  this  case  it  seems  to  have  been  erroneously  de- 
dared  l^  the  court,  that  such  a  contract  was  void  by  the  com- 
mon law.  The  statute  of  Ccmnecticut  prohibits  all  secular  bus- 
iness from  being  done  on  the  Lord's  day^  or  any  part  thereof; 
and  there  it  is  held  that  a  contract,  or  promissory  note,  made 
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(xn  Sunday,  is  void:  Fox  y.  AMy  2  Oonn.  548;  Wighi  t.  Qeer^  1 
Boot,  474.  In  Alabama,  the  statate  proyides  that  '*  no  worldly 
bncdnees  or  employment,  ordinary  or  servile  work/'  etc.,  shall  be 
done  on  Sunday.  In  (/ Donned  ▼.  Stoeeney,  6  Ala.  467  [39  Anu 
Dec.  836],  a  promissory  note  given  for  a  horse,  sold  on  Sunday, 
was  held  void. 

The  terms  of  our  statute  are  vezy  oomprehensiTe,  and  their 
object  evident.  The  prohibition  is  not  confined  to  the  public 
sale  of  goods,  or  the  gross  violation  of  the  Sabbath,  by  keeping 
open  shops  or  warehouses;  nor  is  it  limited  to  business  of  any 
particular  profession  or  avocation.  The  evident  intention  was, 
and  such  are  its  terms,  to  prohibit  all  business  on  that  day, 
whatever  might  be  its  character,  except^  works  of  necessiiy  and 
charity;  and  that,  too,  whether  done  openly  or  in  private.  The 
transaction  out  of  which  the  contract  declared  on  arose,  was  a 
dear  violation  of  the  statute.  The  horses  were  examined  by 
the  parties,  were  driven  up  for  that  purpose,  were  tried  by  them, 
and  the  trade  consummated,  and  the  note  for  the  diiferenoe 
agreed  upon  on  the  exchange  was  given,  on  the  Sabbath.  No 
case  could  be  more  clearly  a  matter  of  business  vrithin  the  sta^ 
nte;  and  no  business  transaction  on  that  day  move  evidently  de- 
moralizing in  its  tendency  and  example. 

Ordered  certified  that  the  verdict  should  be  set  aside,  and  a 
new  trial  granted. 

OovTBAon  Hasb  oh  Suh]>at.— TUfl  labjeot  la  diaoiiMed  at  length  in  tiie 
aoie  to  Cfoleman  t.  Semdermmp  12  Am.  Deo.  290;  see  elao  Kepmer  ▼.  Ke^fer^ 
SI  U.  400|  (yihmmar.  Sweem^.  39 Id.  836;  AUmy.  Dtmimg.  40 M.  17a 
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[3  DOUOLAM,  134.] 

Honnnr  oav  kot  bb  Bmtbbxd  AOAiNnr  Plaihtiiv's  Oohbxht. 

Vboq9  ov  Qbgajtization  ov  CospoBATioir  iTKDEK  ns  Chabteb  IB  nirinK>> 
■884BT  where  the  oorporate  po wen  are  given  direotly  and  tn  prcBaenH  hf 
the  act  of  inoovporation,  and  where  the  right  to  exercise  each  powers  is 
not  made  to  depend  upon  something  to  be  done  in  Jkhiro,  The  most 
tiiat  could  be  required  would  be  a  sliowing  that  the  individoals  to  whom 
the  powers  were  gnmted,  accepted  the  charter. 

Pttscnr  CoBTKAcnvo  with  Cobpokation  Adiutb  its  Exdtbvob. 

Ibom. — ^Where,  by  the  by-laws  of  an  insurance  company,  any  one  taking 
a  policy  of  insorance  becomes  a  member  of  the  corporate  body,  a  party 
who  effects  a  policy  of  insnrsnce  is  estopped  to  deny  the  existence  of  the 
«oq;M)iation« 
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Va  PsoTE  UsKK  or  Corporatb  Powkbs  bt  a  Oobpobatiov,  my  idi 
tending  to  show  this  are  admissible.  The  reoeiying  of  applicatioDS  sad 
issaing  policies  of  iDsnrance  are  direct  evidence  of  user  by  an  insonaet 
oompsay,  and  an  objection  to  them  as  OTidenoe  because  they  are  matten 
of  record  and  should  be  proved  by  the  record  can  not  be  sostained,  it  noA 
being  shown  that  they  were  matters  of  i^poord. 

Fabol  Pboov  as  to  Who  wkbb  trb  OmoxBS  ov  a  Cobfobatioh  b  sdaoi' 
sible  in  an  aotioo  by  the  company  on  a  note  given  by  the  def endsnt  t» 
secure  the  premium. 

Maiobitt  ot  Boabd  or  Dibbctobs  hab  Powbb  to  Adopt  BT-Lawa»  thi 
charter  of  the  corporation  authorising  the  president  and  directofa  to  sdu^ 
by-lawa 

OajBonoN  TO  Admissibzlist  or  Bt-lawb  on  Gbouhb  or  Vabiavc%  la 
this,  that  the  declaration  alleged  that  th^  were  adopted  by  the  whob 
board,  when  in  reality  th^  were  adopted  by  a  majority  only,  is  not  wsD 
taken.  A  majority,  when  assembled  at  a  legsl  meeting  oonatitiite  tht 
bosrd  of  direeton. 

PowBB  or  Cobfobatioh  to  Ekiobob  m  Bt-laws  by  pecuniary  penaHiw 
competent  and  proportionable  to  the  offense  will  not  be  donbted. 

Bt-law  or  Ikbdbakob  Cobpobahon  is  kot  Void  as  Cbbatdio  a  Fob^ 
BBITUBB  when  it  provides  that  in  case  of  the  fsilure  of  any  member  to 
pay  his  assessment  for  losses,  the  directors  may  sue  for  and  recover  the 
whole  amount  of  his  deposit  note;  if  the  by-law  further  providea  that  tfas 
money  thus  collected  shall  remain  in  the  treasury  of  the  company,  sab> 
Ject  to  the  payment  of  the  subsequent  losses,  till  the  term  of  aswrsiint 
expires,  and  the  balance  then  to  be  returned. 

Fahubb  to  Elbot  OmcBBs  dobs  vot  Wobx  a  IhasoLonoK  of  the  cofpo* 
ration,  where  a  by-law  provides  that  the  first  directora  shall  remain  ia 
office  until  others  are  chosen. 

OBJBonoH  CAS  kot  bb  Takbit  Couatkballt  to  Rboulabitt  ixr  Elbo- 
tion  of  direeton  of  a  corporation,  so  as  to  defeat  an  action  by  it  en  a 
contract;  but  the  corporate  powers  must  first  be  declared  foif  dted,  by  a 
proper  adjudication  in  proceedings  had  for  that  express  purpose. 

Btidbmob  to  Pbotb  Insolybnct  or  CoBPOBATioir  IS  HOT  Admissibui  to 
defeat  an  action  by  it.  Althou^  such  insolvency  may  be  ground  for 
adjudging  the  corporate  righto  forfeited  in  proceedings  for  that  OApissi 
purpose,  yet  it  can  not  be  inquired  into  oollateially  in  an  action  brought 
by  the  corporation. 

AssuMPfiOT  on  a  premium  or  deposit  note,  by  which  defend- 
ant agreed  to  pay  the  plaintiff  the  amount  of  his  premimn 
*<  in  such  portions  and  at  such  times,  as  the  directors  of  said 
company  shall,  agreeably  to  their  act  of  incorporation,  require." 
The  by-laws  proTided,  that  any  one  effecting  insurance  became 
a  member  of  the  company.  Article  2,  section  2,  of  the  by- 
laws (referred  to  in  the  opinion),  is  as  follows:  "  'Every  member 
of  this  company  shall  be  and  hereby  is  bound  and  obliged  to  paj 
his  portion  of  all  losses  and  expenses  happening  and  accruing  in 
and  to  said  company.    And  if  any  member  shall,  for  the  space  of 
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thiiiy  days  after  the  pnblication  of  notice  as  hereinaftor  dizected, 
neglect  or  refase  to  pay  the  sum  assessed  upon  him  as  his  pro- 
portion of  any  loss  as  aforesaid,  in  such  case  the  directors  may 
sae  for  and  recoyer  the  whole  amount  of  his  deposit  note  or 
notes,  with  costs  of  suit;  and  the  money  thus  collected,  shaU 
remain  in  the  treasury  of  said  company,  subject  to  the  payment 
of  such  losses  and  expenses  as  haye  accrued,  or  may  thereafter 
acorue;  and  the  balance,  if  any  remain,  shall  be  returned  to  the 
party  from  whom  it  was  collected,  on  demand,  after  ninety  days 
from  the  expiration  of  the  term  for  which  assurance  was  made." 
The  dedaiation  alleged  that  the  defendant  effected  a  policy  of 
insurance  in  the  company,  and  gaye  his  deposit  note  as  aforesaid; 
that  the  defendant  was  assessed  twice  for  losses  that  occurred, 
and  had  failed  to  pay.  The  eyidence  and  the  objections  thereto 
Kppeax  sufficiently  from  the  opinion.  Verdict  for  plaintiff;  de- 
fendant brought  error. 

Clark  and  Mower ^  tot  the  plaintiflfiii  in  error. 

E.  Bradley  and  CharUa  E.  Stuart,  ccrUra, 

By  Ck>urt,  Fblgh,  J.  1.  It  is  urged  as  a  ground  for  reyers- 
ing  the  judgment  below,  that  the  court  erred  in  refusing  to  non- 
suit the  plaintiffs  below,  because  there  was  no  sufficient  eyidence 
to  proye  their  corporate  existence,  and  in  charging  the  juiy  that 
no  proof  of  organization  under  their  charter  was  necessary. 

'Whether  the  eyidence  adduced  to  proye  corporate  existence 
(which  consisted  merely  in  the  production  of  the  charter  of  the 
corporation,  and  acts  amendatory  thereto,  and  proof  of  acts  of 
user)  was  sufficient  or  not,  we  are  clearly  of  opinion  that  there 
was  no  error  in  refusing  the  nonsuit.  This  court  has  already 
decided,  in  seyenJ  cases,  that  the  circuit  court  can  not  compel  a 
plaintiff  to  become  nonsuit.  He  has  always  a  right,  if  he 
chooses,  to  go  to  the  jury  with  his  case.  But  we  think  the  eyi- 
dence was  sufficient.  This  is  a  case  where  corporate  powers  are 
giyen  directly  and  in  prassenH,  by  the  act,  and  not  where  the 
right  to  exercise  such  powers  is  made  to  depend  upon  some- 
thing to  be  done  in  fuMiro,  No  condition  or  prerequisite  to 
the  exercise  of  corporate  powers  are  annexed  to  the  charter. 
The  most  that  could  be  required,  would  be  a  showing  that  the 
indiyiduals  to  whom  the  powers  were  granted,  accepted  the 
charter.  This  was  abundanUy  shown  by  the  testimony  in  the 
ease.  Besides,  the  contract  declared  on  was  made  with  the  cor* 
poration,  in  their  corporate  name,  and  by  it  the  defendants  ad* 
mitted  the  existence  of  the  corporation  under  the  charter  which 
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was  given  in  eyidenoe.  One  of  the  defendants  below  was,  mone* 
over,  bjr  the  very  act  of  effecting  an  insnzance  with  the  oom- 
panjy  giving  the  note  declared  on,  and  receivin<|^  as  a  oonsidara- 
tion  therefor  a  policy  of  insarance,  issued  fay  the  ootpoiatioiL,  a 
memfaer  of  the  corporate  faody.  Snch  is  the  ezpsess  pcoviaon 
of  the  act  of  incorporation.  The  defendants  axe,  under  the  oir- 
comstanceSy  estopped  from  denying  the  ezistenoe  of  the  ooipo- 
lation. 

2.  It  is  also  alleged  as  error  that,  in  proof  of  user  faj  the 
plaintiffs  faelow,  nnder  their  charter,  the  court  allowed  in  evi- 
dence applications  for  polides,  and  policies  issued  fay  them, 
from  1^  to  the  time  of  trial,  and  also  the  official  faonds  of 
their  officers.  The  ofajection  was,  that  these  should  be  nuttteis 
of  record,  and  should  fae  proved  fay  the  introduction  of  the 
record. 

The  proof  of  user  must  necessarily  consist  of  evidence  of  the 
acts  of  the  corporation,  showing  that  they  are  doing  businesi 
under  their  charter.  Any  acts  tending  to  show  this,  are  admis- 
sible for  that  purpose;  as  keeping  open  an  office;  having  officen 
acting  in  the  name,  and  as  the  agents  of  the  company,  etc  Tbs 
receiving  of  applications  and  issuing  policies  of  insurance — ^in 
other  words,  doing  the  very  business,  and  in  the  very  manner 
pointed  out  by  the  statute,  and  in  the  name  of  the  corporation, 
would  be  direct  evidence  of  user.  We  have  no  evidence  that  the 
policies,  or  applications,  or  official  bonds  were  matters  of  record. 
They  need  not  necessarily  have  been  recorded.  We  are  dea^f 
of  opinion,  therefore,  that  the  evidence  vras  admismble. 

3.  It  is  also  insisted  that  the  court  below  erred  in  admitting 
parol  evidence  that,  at  the  date  of  the  execution  of  the  policy  of 
insurance  referred  to  in  the  premium  note  of  the  def endants 
below,  as  the  consideration  for  which  it  was  given.  Abraham 
Edwards,  by  whom  the  policy  purported  to  have  been  signed  as 
president,  was  the  acting  president,  and  that  A.  T.  Prouiy,  by 
whom  it  purported  to  have  been  signed  as  secretary,  was  the  act- 
ing secretary  of  the  company  (the  plaintifb  below).  It  is  inflisted 
that  the  records  of  the  company  were  the  only  competent  evi- 
dence  to  prove  who  were  its  officers. 

The  express  reference  to  the  policy  in  the  note  dedared  on, 
made  it  a  part  of  the  contract  as  set  out  in  the  declaration,  and 
so  the  policy  was  admissible  in  evidence.  It  was  there  referred 
to  as  the  consideration  of  the  obligation  of  the  defendants,  and 
as  such,  it  was  competent  for  the  plaintiflfJFt  below  to  give  it  ia 
for  the  purpose  of  showing  it  valid  and  binding  rxpom 
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tke  coipoxation,  and  as  saoh  a  good  concddenition.  Bat  to 
make  it  yalid  as  against  the  oorpoiation,  it  was  not  necessary  to 
ahow  that  the  persons  signing  it  as  president  and  secretary,  were 
chosen  to  those  offices  l^  a  regular  vote  of  the  corporation,  or 
that  their  appointments  were  matters  of  record.  Whether  thqr 
were  or  not,  does  not  appear  in  the  case.  If  they  were  acting 
in  the  capacity  in  which  they  had  signed  the  policy  of  insurance, 
and  were  officers  de  facto,  the  corporation  would  be  as  much 
bound  by  their  contract  as  if  eyeiy  formality  had  been  taken  in 
their  election,  and  all  the  proceedings  had  been  spread  upon 
record.  In  an  action  against  the  company  on  the  policy,  this 
would  have  been  all  that  was  necessary  to  be  shown  to  fix  the 
liability  of  the  company:  Ang.  ft  Ames  on  Corp.  78.  And  I 
can  not  see  why  this  eyidence  is  not  likewise  admissible  for  the 
purpose  of  showing  that  the  policy  was  binding  on  the  company, 
and  therefore  a  good  consideration  for  the  note.  The  rule  of 
law  excluding  parol  proof,  when  there  is  written  eyidence,  does 
not  apply.  This  was  not  a  case  where  fraud  could  be  presumed, 
from  the  withholding  of  written  evidence,  and  a  resort  to  that 
of  a  seoondary  character.  The  vexy  object  of  the  testimony  was 
to  show  the  liability  of  the  party  offering  it.  The  policy  had 
been  accepted  by  the  defendante  below,  as  the  valid  obligation 
of  the  corporation;  it  was  so  admitted  by  them  to  be  in  the  note 
declared  on;  and  the  proof  offered  and  received  was  the  very 
proof  which  would  have  fixed  the  liability  of  the  corporation  in 
a  suit  on  the  policy.  There  was  no  error,  therefore,  in  admitting 
the  evidence. 

4.  It  appeared  from  the  records  of  the  corporation  offered  in 
evidence  for  the  purpose  of  proving  certain  by-laws  set  out  in 
the  declaration,  that  the  meeting  of  the  directors  at  which  ihej 
were  adopted,  was  attended  only  by  the  president  and  a  quorum 
of  the  directors — five  of  them  being  absent.  It  is  now  con- 
tended, and  was  urged  on  the  trial,  that  a  mere  majority  of  the 
board  of  directors  had  no  power  to  adopt  by-laws.  The  charter 
of  the  corporation  authorized  the  president  and  directors  to 
adopt  by-laws.  For  the  purpose  of  adopting  them,  we  think 
that  a  majority  of  the  directors  was  sufficient;  and,  conse- 
quently, that  those  offered  in  evidence  were  well  adopted  and  in 
full  force. 

The  admissibility  of  these  by-laws  in  evidence  was  also  ob- 
jected to  on  the  ground  of  variance — ^they  being  alleged,  in  the 
declaration,  to  have  been  adopted  by  the  whole  board  of  direo- 
iovB,  namiTig  them.    But  we  think  this  objection  was  not  well 
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taken.    The  majoriiyy  when  aaeembled  at  a  legal  meeting,  con- 
Biitated  the  board  of  dizeotors,  and  their  act  was  the  act  of  ttia 
whole.    The  allegation  in  the  declaration  that  they  were  adopted 
by  the  whole  board,  naming  them,  is  in  legal  effect  true,  al- 
though, at  the  particular  meeting  when  they  were  adopted,  soma 
of  the  individoal  members  of  the  board  were  not  present:  the 
declaration  does  not  allege  that  they  were  all  present.    By  the 
act  of  the  majoriiy  in  legal  meeting  assembled,  the  by-laws  be- 
came binding  on  the  company  in  the  same  manner  as  though  all 
the  directors  had  been  present:  it  was  the  act  of  all,  and  may 
well  be  so  alleged  in  the  declaration. 

6.  It  is  also  contended  that  the  court  below  erred  in  chaiging 
the  jury  that  one  of  the  by-laws  offered  in  evidence,  tiz.,  articb 
2,  section  2,  was  valid;  that  the  corporation  had  power  under 
their  charter  to  adopt  it;  and  that  it  was  a  contract  to  whidi 
the  defendants  below  were  parties,  and  was,  therefore,  binding 
upon  them. 

The  charter  of  the  corporation  empowered  the  president  and 
directors  to  '*  adopt  such  by-laws  and  regulations  for  the  trans- 
action of  the  business  of  said  company,  as  they  might  deem  ex- 
pedient," etc. :  Sec.  18.  A  copy  of  the  by-law  in  question,  will 
be  found  in  the  preceding  statement  of  the  case.  It  is  con- 
tended that  even  under  this  general  language  of  the  charter,  the 
corporation  had  no  power  to  adopt  this  by-law,  because  it 
created  a  forfeiture.  The  power  of  a  corporation  to  enforce  its 
by-laws  properly  made,  by  pecuniary  penalties  competent  and 
proportionable  to  the  offense,  will  not  be  doubted:  Ang.  A 
Ames  on  Corp.  200.  But  it  has  been  decided  that  they  can  not 
be  enforced  by  a  forfeiture  of  the  property  or  stock  of  the  de- 
faulting corporator:  Kirk  y.  NowiU,  1  T.  B.  126;  Bdri  t.  Mayor 
of  Albany,  9  Wend.  571  [24  Am.  Dec.  165];  In  (he  MMer  ^ 
Ixmg  lOand  BaUroad  Company,  19  Id.  87  [32  Am.  Dec.  429]. 

A  forfeiture  implies  the  loss  of  an  interest  in  property,  or  tiit 
being  depriyed  of  some  legal  rights  belonging  to  him  who  yio* 
lates  the  f>y-law,  in  consequence  of  such  yiolation.  Of  what 
property  or  rights  are  the  defendants  below  depriyed,  by  the 
operation  of  the  by-law  in  question?  What  is  the  thing  for- 
feited ?  The  party  is  merely  compelled  to  pay  his  note  sooner 
than  he  otherwise  would  be  liable  to  pay  it,  or  a  larger  amount 
than  might  otherwise  be  required.  The  by-law  does  not  pur- 
port to  compel  him  to  pay  more  than  the  amount;  but  to  enforce 
the  collection  of  the  whole,  to  be  held  in  the  treasury,  for  tht 
payment  of  assessments  due  and  to  be  thereafter  made;  the  faal^ 
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ance,  if  any  remamed  after  the  payment  of  such  asseasments, 
to  be  retamed  to  him  after  the  policy  shall  haye  expired.    But 
when  was  the  note  payable  ?    By  its  very  terms  it  was  payable 
in  such  portions  and  at  such  times  as  the  directors  of  the  com- 
pany, agreeably  to  their  act  of  incorporation,  might  require. 
Under  the  charter  the  whole  premium  might  hare  been  required 
in  advance.    If  the  directors  require  the  whole  amount  to  be 
paid  at  once,  in  case  of  delinquency  in  the  payment  of  any  in- 
stallment, it  seems  to  me  to  be  precisely  in  accordance  with  the 
terms  of  the  contract;  and  surely  that  can  not  be  deemed  a 
forfeiture  which  provides  for  the  collection  of  a  sum  agreed  to 
be  paid,  precisely  according  to  the  terms  of  that  agreement. 
But  this  suit  is  not  brought  to  enforce  a  penalty:  it  is  upon  the 
defendants'  written  contract  to  pay  money,  with  the  necessary 
averments  to  show  their  liability  under  it.    They  stand  in  the 
relation  of  contractors  simply  in  the  matter  here  to  be  tried,  and 
the  law  of  contracts  in  other  cases  must  apply. 

It  was  competent  for  them  to  contract  to  pay  in  installments, 
or  on  a  contingency,  or  absolutely  at  a  specified  time.  The  by- 
law in  question  was  in  force  when  their  note  was  given,  and  a 
eopy  was  printed  on  the  back  of  the  policy  executed  to  them  by 
the  company  as  a  consideration  for  the  note.  The  whole  tenor  of 
the  transaction  shows  a  full  and  perfect  understanding  on  their 
part,  that  their  liability  was  to  be  precisely  that  which  is  sought 
to  be  enforced  in  this  suit.  We  are  thezef ore  of  opinion  that 
the  by-law  was  valid;  and  that  the  court  below  properly  charged 
the  jury  that  it  was  a  contract  to  which  the  defendants  below 
were  parties,  and  for  this  reason  binding  upon  them. 

6.  It  is  also  contended  that  the  court  below  erred  in  rejecting 
the  evidence  ofEaxed  in  defense  of  the  action.  The  facts  which 
the  defendants  below  offered  to  prove,  were,  that  the  annual  meet- 
ing  of  the  stoekholders  of  the  corporation,  regularly  called  for  the 
purpose  of  electing  officers,  and  held  January  6,  1841,  was  ad- 
journed without  day,  and  that  no  officers  were  elected,  or  any 
other  legal  business  done  at  said  meeting;  that  from  that  time 
to  the  commencement  of  this  suit,  no  legal  meeting  of  the  com- 
pany had  been  held;  and  that,  during  the  whole  of  this  period, 
the  company  had  been  insolvent,  and  had  neglected  and  refused 
to  pay  their  debts.  The  evidence,  it  is  claimed,  would  have  pre- 
vented a  recovery  by  showing  a  dissolution  of  the  corporation. 
The  charter  expressly  provides  that  the  first  directors  of  the 
oorporation  should  remain  in  office  for  the  period  of  one  year,  or 
until  others  were  chosen:  Sec.  8.    And  also,  that  if  it  should  at 
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any  tiine  happen  that  an  election  of  direotors  should  not  be  madt 
on  any  day  when,  pnrsaant  to  the  act,  it  ought  to  have  been 
made,  the  corporation  should  not,  for  that  cause,  be  deemed 
to  be  dissolyed;  but  it  shoxdd  be  lawful,  on  any  other  day,  to 
hold  and  make  an  election  of  directors,  in  such  manner  as  shall 
be  directed  by  the  by-laws  of  the  company:  Sec.  5.    In  Slee  t. 
Bloom,  6  Johns.  Ch.  866,  it  was  held  that  a  corporation,  whose 
charter  contained  a  provision  precisely  like  the  above,  was  not 
dissolved  by  an  omission  to  elect  trustees,  for  more  than  two 
years,  while  the  members  constituting  an  integral  part  of  the 
corporation  remained  in  esse;  but  the  old  trustees  continued  la 
office  until  others  were  elected  in  their  stead.    And  it  seems  to 
be  the  better  opinion,  that  such  woxdd  be  the  case,  without  any 
such  express  provision  in  the  charter:  Ang.  &  Ames  on  Gorp. 
77;  2  Kent's  Oom.  295,  and  cases  there  cited.    This  seems  to 
have  been  the  opinion  of  the  court  in  People  v.  Bwnkle,  9  Johns. 
147.    At  all  events,  if,  after  a  failure  to  elect  new  directors  the 
old  directors  should  continue  to  act,  no  objection  coxdd  be  taken 
collaterally,  that  they  were  not  regularly  elected  at  the  proper 
time,  or  that  the  corporation  was  dissolved  by  reason  thereof. 
The  members  of  the   corporation,  who  are  an  integral  part 
thereof,  may  still  elect  new  officers,  and  continue  their  business; 
and,  in  an  action  on  a  contract  made  with  the  corporation,  such 
an  objection  can  not  be  available  to  defeat  a  recoveiy.    The  coi^ 
porate  powers  must  first  be  declared  forfeited  by  a  proper  ad ju« 
dication,  in  proceedings  had  for  that  express  purpose:  Ang.  h 
Ames  on  Corp.  77,  610;  SUver  Lake  Bank  v.  North,  4  Johns.  Ch. 
873;  Trustees  of  Vernon  Society  v.  iRZb,  6  Oow.  23  [16  Am.  Deo. 
429]. 

Applying  the  principles  established  by  the  authorities  last 
cited,  it  is  clear  that  the  evidence  offered  to  prove  the  insolvani^ 
of  the  corporation,  was  likewise  inadmissible.  For,  although 
such  insolvency  might  be  a  ground  for  adjudging  the  corporate 
rights  forfeited,  in  proceedings  against  the  corporation  for  that 
express  purpose,  yet  it  can  not  be  inquired  into  collaterally,  in 
an  action  brought  by  the  corporation. 
Judgment  affirmed. 

VUJSTTWW  WILL  NOT  BS  COMPELLED  TO  BaOOlOi  NOHSUXXBD  Oft  the  trial 

for  the  insaffidency  of  hU  evideDoe:  Freneh  ▼.  SmUk,  24  Am.  Dea  616^  tlw 
note  to  which  diBOUBaes  the  question  of  granting  compolaory  nonanita;  and 
aee  Boot  v.  Doom,  33  Id.  457;  Dain  v.  Qwoing^  39  Id.  686.  Conrta  do  not 
poaaeaa  power  to  nonaait  in  Miasiaalppi,  bat  inatmot  the  Jury  to  find  aa  in 
eaae  of  a  nonaait:  Eua^  y.  GUdweU,  84  Id.  06;  to  the  aaine  eflbet  ia  Mmrtki 
▼.  fre&6,  39  Id.  368. 
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COBPOBATION  PLAXBIOV  WOfU  F&OTI  ITB  DlTX  InOQBPOBATIOK  bj  OOlIipd- 

t0Dt  anthority  wh«re  the  general  lane  Is  pleaded:  Bank  of  Utka  t.  SmaUeff^ 
14  Am.  Dec.  626;  Verwm  Society  ▼.  .ffUb,  16 Id.  429;  Sehnaaaid  T.  R.  R.  Co. 
Y.  Tipton^  39  Id.  344;  WeOand  Ca$ud  Co.  t.  Haihaway,  24  Id.  51;  bat  eon- 
tra.  Prince  v.  Commercial  Bank,  34  Id.  773;  but  a  oorpoimtion.  In  nung,  need 
not  ayer  how  it  wae  inoorponted:  Bank  qf  Utiea  ▼.  SmaUeiy,  14  Id.  626. 

Pkbson  Dkauno  with  Corporation  is  Estopped  to  Dxkt  its  Ezist- 
■ifOB  aa  roch:  Chuter  Okua  Co.  ▼.  Dewey,  8  Am.  Dec  128;  John  t.  FeHrmen^ 
etc  Bank,  20  Id.  119;  Society  v.  Morrie  Canal  Co.,  21  Id.  41. 

Right  op  Corporation  to  Makx  Bt-laws  is  Unqubstionabli,  bat  thej 
most  be  conformable  and  aabordinate  to  ita  charter,  and  they  most  be  reason- 
able: 8l  Luke's  Church  ▼.  Mathews,  6  Am.  Dea  619;  LeggeU  t.  H.  J.  M.  S 
B.  Co.,  23  Id.  72a 

Majoiutt  op  DnooTOBS  mat  Bxxboisx  Powsbs  eonferred  npon  their  body 
by  the  by-laws:  Deepatch  lAne  v.  Bellamy  Mfg.  Co.,  86  Am.  Dec  203;  bat  a 
majority  of  directors  most  be  present  at  any  meeting  to  oonstitate  a  board 
oompetent  to  transact  bnsinees,  unless  the  charter  glTss  that  power  to  a  less 
nnmber:  JBx  parte  WiUeoeks,  17  Id.  625;  bat  an  act  of  the  majority  does  nol 
bind  the  minority,  if  it  has  not  been  expressed  in  the  form  pcnnted  oat  by 
Uw:  Pek-ce  y.  IT.  0.  Bmldinft  Co.,  29  Id.  448;  JEUiot  t.  Abbot,  86  Id.  227. 

QmssiON  TO  Choosb  Dirbotors,  or  want  of  proper  officers,  does  not  show 
the  dissolation  of  a  corporation:  Boston  OUus  Mfy.  ▼.  Lamqdmi,  35  Am.  Dec 
292.  Trostees  chosen  for  a  year  hold  over  ontil  their  snccessors  are  ap- 
pointed: Fenwm  Society  y.  Hills,  16  Id.  429.  Irregalarities  rendering  void 
an  election  of  trastees  of  a  corporation  for  a  single  year,  wiU  not  dissolve  the 
eorporation  where  only  one  third  are  chosen  annually,  bat  it  is  otherwise  if 
the  irregalarities  are  oontinaed  for  three  yean:  Vernon  Society  v.  HiUs,  16 
Id.  429. 

YioLAiioar  op  Chabtbr  can  not  tt  CollateraixtInquirid  into  in  asnil 
broagbt  on  a  contract  made  by  the  corporation  with  the  defendant:  The  Banke 
▼.  PoUitmx,  15  Am.  Dec  706;  Femon  Soc  v.  HiUs,  16  Id.  429;  Peno&too<  B. 
Corp.  V.  Lamson,  33  Id.  656;  State  v.  Fonfih  N.  H.  Twmplht,  41  Id.  69a 

Bt-law  op  Corporation  Diolarinq  that  Stock  shall  n  Forputid  for 
dsfaalt  in  the  payment  of  calls  can  not  be  enacted:  MmUer  ^  Dinctors  ^ 
Long  lOtmd  M.  B.  Cfo.^  9^  Am.  Dec  429. 


^roirr  v.  Eeieb. 

[S  DOUOLASS,  184.] 
DlPPIRRNT  SrUTIVSB  OP  BaMR  AoT  MtJBT  BR  CONRRCXD  TOORTHSE. 

Bt  Dsmurrino  Dkpinimlnt  Adiots  Facts  Snt  oct  in  the  declaration,  and 
raisss  the  qnestion  of  law  as  to  their  snffidency  to  maintain  the  action. 

To  Taxr  Awat  JusnoB's  JuRisDicnoN  rigacsr  Action  Involvbs  Titli 
to  land,  defendant  shonld  resort  to  a  coarse  which  would  pat  the  title  in 
dispate;  and  a  dsmorrer,  thoqgh  for  the  want  of  Jorisdiction,  is  not  saffi- 
olsDt. 

Law  Oitrb  a  BBMRmr  bt  Action  whkbstir  it  Gnm  a  Bight  or  pro- 
hibits an  injory.    Whers  no  speeifio  remedy  Is  gitsn  for  an  ii4«7»  • 
nmsdy  may  be  had  by  a  special  action  on  the 
Am.  Dbc  Toii.  ZIJII--80 


J 
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Pi7B0iim&  AT  VamaaumuuM  Balk  AoQunun  an  Ikgsoatb  Biohi  to  Hn 
land,  Biibjeot  to  be  dafeftted  by  paymoit*  by  tbA  mortgigor,  of  tbe  par 
ohaM  money,  with  ten  per  oent.  inteteit  In  nx  moifcthe. 

DbBD  to  PUBOHASIR  AT  FOBBOLOSUBX  SaUI  RbLATB  BaCK  tO  tfaetilMOf 

the  porohaae. 

PUBCHABXR  AT  FOBJWLOBITU    8ALI    XAT  MAIRTAnf  AonOH  OV   THB  GaBI 

against  the  mortgagor  for  cutting  and  oanying  away  timber  dnziag  the 
period  of  redemption. 
BiTLB  or  THE  Common  Law  Pbitail  in  this  Stati,  ezoept  in  w  fivai 
they  are  repugnant  to  or  tnoooaiatent  with  the  atate  afeatntea  or  itnU 
oonctitation. 

Action  on  the  caae  by  Eeyes  before  a  justice  of  the  peace. 
The  dedaratioii  alleged  that  he  was  the  purchaser  at  a  fore- 
closure sale;  that  between  the  time  of  sale  and  the  expiratiou 
.of  the  period  for  redemption,  the  defendant,  Stout,  cut  and  car- 
ried away  a  large  quantity  of  timber  growing  on  the  premises. 
Defendants  demurred;  the  justioe  oTerruled  the  demurrer,  and 
gaye  judgment  for  the  plaintiff.  Defendants  remored  the  cause 
to  the  circuit  court  by  oerftoroK,  where  the  judgment  wai 
affirmed. 

P.  Myrey^  for  the  plaintifBi  in  error. 
R  O,  Beaman^  contra. 

By  Court,  GooDwn,  J.  1.  It  is  first  insisfaWl  that  it  appeared 
upon  the  face  of  the  declaration  that  the  title  to  real  eettttecame 
in  question,  and  that,  therefore,  imder  the  justices'  act  of  1841 
(Stat  L.  1841,  p.  81)  the  justice  had  no  jurisdiction.  The  fiist 
section  of  that  act  excepts  from  his  jurisdiction  actions  in  whicb 
the  title  of  real  estate  shall  come  in  question;  and  if  there  was 
nothing  further,  probably  the  jurisdiction  would  be  excluded. 
But  there  are  other  sections  which  show  how  the  title  must  come 
in  question  to  exclude  jurisdiction,  and  the  whole  must  be  con- 
strued together.  Section  89  proTides  that  in  every  action  where 
the  title  to  land  shall  in  any  wise  come  in  question,  the  defend- 
ant, at  the  time  he  is  required  to  join  issue,  may  plead  specially, 
any  plea  showing  that  the  title  will  come  in  question,  or  may 
give  notice  to  that  effect  under  the  general  issue;  that  these  shaD 
be  written  and  signed  by  the  defendant  or  his  attorney,  and 
countersigned  by  the  justice,  and  then,  upon  the  giving,  by  him, 
of  a  bond  to  deiend,  etc.,  in  the  circuit  court,  and  payment  of 
the  costs,  the  suit  shall  be  discontinued.  This  course  was  not 
pursued.  Section  43  provides  that  if  it  appears  on  the  trial 
from  the  plaintiff's  own  showing,  that  the  title  to  land  is  in 
question,  and  which  title  is  disputed  by  the  defendant,  the  jus> 
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tioe  shall  Hinmiaa  the  cause,  and  the  plaintiff  pay  the  costs.  The 
plea  of  the  general  issue  would,  in  this  case,  have  put  the  title 
set  up  in  the  declaration  in  issue;  and  unless  the  plaintiff  admit- 
ted it  on  the  trial,  the  jurisdiction  would  have  been  taken  away. 
From  the  sections  r^erred  to,  it  appears  that  the  trial  of  ques- 
lions  of  title  is  what  is  inhibited,  when  they  arise  in  the  actions 
of  which  jurisdiction  is  giyen.   The  term  trial  is  usually  applied 
to  the  iuTestigation  of  facts  in  question  or  dispute  between  the 
parties  to  a  cause.    By  demurring,  the  defendant  admitted  the 
facts  set  out  in  the  declaration,  and  raised  the  question  of  law 
as  to  their  sufficiency  to  maintain  the  action.    The  plaintiff's 
title  as  he  set  it  out — the  facts  constituting  it  which  he  alleged 
as  the  foundation  of  the  suit — ^were  conceded.  True,  he  assigned 
as  a  cause  of  demurrer  the  want  of  jurisdiction.  To  take  it  away^ 
however,  he  shoxdd  haye  resorted  to  another  course,  and  one 
which  would  have  put  the  title  in  dispute.  The  statute  eyidently 
intended  to  take  away  the  power  to  heareyidence  and  determine 
upon  the  yarious  intricate  and  complex  questions  which  might 
arise  upon  the  trial  of  a  disputed  title.    Where,  upon  a  demurrer 
to  the  declaration,  a  mere  question  of  law  arises,  a  reyiew  of 
any  decision  made  is  easily  and  without  difficulty  had  under  the 
proyisions  of  the  statute. 

2.  It  is  insisted,  in  the  second  place,  that  the  action  on  the 
ease  would  not  lie  upon  the  facts  alleged  in  the  declaration.. 
It  is  a  general  principle  of  the  common  law,  that  wheneyer  the 
law  giyes  a  right,  or  prohibits  an  injury,  it  also  giyes  a  remedy 
by  action;  and,  where  no  specific  remedy  is  giyen  for  an  injury 
complained  of,  a  remedy  may  be  had  by  special  action  on  the 
ease.  This  action,  says  Blackstone,  is  an  uniyersal  remedy^ 
giyen  for  all  personal  wrongs  and  injuries  without  force:  8  BL 
Com.  122;  1  Ghit.  PI.  88,  84.  In  the  case  of  Yate8  y.  Joyce,  11 
Johns.  136,  A.,  being  the  assignee  of  a  judgment  against  B., 
had  taken  out  an  execution  and  leyied  upon  a  lot  of  land  upon 
which  the  judgment  was  a  lien;  and  0.,  knowing  the  premises, 
And,  as  charged  in  the  declaration,  with  intent  to  injure  the 
plaintiff,  remoyed  bmldings  from  the  said  lot,  and  in  conse- 
quenoe  thevsof ,  the  amount  for  which  the  lot  sold  was  dimin- 
ished, and  the  plaintiff,  the  defendant  haying  no  other  prop* 
erty,  was  thus  far  depriyed  of  the  benefit  of  his  judgment, 
^pon  a  demurrer  to  the  declaration  stating  these  facts  in  sub- 
viauce,  the  action  was  sustained,  upon  the  principle  aboye  re* 
ferredto. 
In  this  case,  the  plaintiff,  by  his  purchase,  had  acquired  an 
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inchoate  right  to  the  land,  subject  to  be  defeated  by  paymeni, 
by  the  mortgagor,  or  of  the  purchase  money,  with  ten  per  oent^ 
interest,  in  six  months.  If  not  so  redeemed,  he  had  a  right  to 
haye  the  estate  which  he  purchased,  his  title  to  which  \nmld 
then  be  consummated.  The  trees  growing  on  the  land  were  a 
part  of  that  estate,  being  a  -part  of  the  really.  The  acts  are 
charged  to  have  been  done  wrongfully,  and  with  intent  to  injim 
the  plaintiff,  and  the  action,  it  seems  to  me,  was  well  brought 
The  deed,  while  it  was  in  the  r^fister's  hands,  between  the  time 
of  the  sale  and  the  expiration  of  the  time  for  redemption,  vm 
in  the  nature  of  an  escrow;  and,  if  not  defeated  by  redemptioa, 
related  back  to  the  time  of  the  purchase,  at  which,  under  the 
statute  referred  to,  it  bore  date:  4  Oru.  Dig.  31;  3  Bep.  35; 
Swift's  Dig.  123, 124, 179;  Bdden  ▼.  Carter,  4  Day,  66  [4  Am. 
Dec.  185]. 

If  a  deed  is  delivered  on  condition,  and  the  grantee  dies  be- 
fore the  performance  of  the  condition,  yet  upon  its  performance, 
{he  estate  becomes  Tested.  **  For  there  was  trediiio  inehoaki  in 
{he  life  of  the  parties,  et  poetea  consummaiio  existens  by  the  per- 
formance of  the  condition."  In  the  state  of  New  York,  the 
doctrine  of  relation  has  been  carried  much  further  than  this,  as 
will  be  found  in  the  case  of  Jackson  ▼.  Bamsey,  3  0>w.  75  [15  Am. 
Dec.  242],  and  cases  there  cited.  In  ffeaUi  ▼.  Boss,  12  Johns. 
140,  between  the  date  of  a  patent,  and  its  passing  the  proper 
office,  a  quantity  of  timber  was  cut  on  the  premises  granted  hj 
the  x>atent,  and  troyer  brought  by  the  patentee  and  sustained^ 
the  grant  being  held  to  relate  back  to  the  date  of  the  patent 
In  this  case  the  doctrine  is  clearly  applicable,  and  as  the  pur- 
chaser was  not  in  the  possession,  that  being  held  by  one  of  the 
defendants,  the  action  was  properly  case. 

3.  But  it  is  said,  that  if  the  action  woxdd  lie  at  the  common 
law,  that  law  is  not  in  force  in  this  state  as  a  means  of  dril 
remedy.  This  is  a  somewhat  startling  proposition  to  be  seri- 
ously urged  at  this  time,  when  this  court,  as  well  as  the  Gueidl 
courts,  have  been  adjudicating  common  law  actions,  upon  com- 
mon law  rules  and  principles,  since  their  organization  under  the 
state  goTerzunent;  and  also,  the  territorial  courts  had  done  bo 
preyiously,  from  the  organization  of  the  territorial  govonment 
under  the  acts  of  congress  and  the  ordinance  of  1787.  It  osa 
require  but  a  few  moments'  consideration. 

It  is  contended,  first,  that  the  state  oonstiiatian  abrogated 
the  common  law,  which,  it  is  conceded,  was  previously  in  foroe. 
There  is  no  proirifdop  io  the  constitution  to  that  effeot;  but,  oa 
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Uie  contrary,  in  the  second  section  of  the  schedule  annexed  to 
the  oonstitution,  the  laws  in  force  are  retained  until  they  shoxdd 
expire  by  their  own  limitations,  or  be  altered  or  repealed  by  the 
l^islatnre.     And  it  is  a  general  principle,  that,  upon  a  change 
of  g^yemment,  laws  in  force  continue  until  changed  or  abro- 
Gpated.    But  it  is  said,  that  if  not  repealed  by  the  constitution, 
it  is  by  the  revised  statutes  of  1838.    Not  so.    In  the  repealing 
acts  therein  contained,  the  statutes  of  which  the  subjects  are 
revised  or  re-enacted,  or  which  are  repugnant  to  the  provisions 
of  the  revised  statutes,  are  repealed.     And  so  far  as  the  consti- 
tution and  the  government  established  by  it,  or  the  provisions 
of  statutes,  are  inconsistent  with,  or  repugnant  to,  the  com- 
mon law,  they  supersede  it.    In  almost  every  part  of  the  re- 
vised statutes  of  1838,  relating  to  rights  and  remedies,  the  com- 
mon law  is  incidentally  or  otherwise  recognized;  and  more  espe- 
cially is  it,  in  the  chapters  relative  to  the  circuit  and  supreme 
courts,  particularly  section  4,  of  the  former  (p.  381),  and  sec- 
tions 2,  8,  and  4  of  the  latter  (pp.  357,  858).    I  am  of  opinion, 
then,  that  there  is  no  error  in  the  judgment  of  the  court  below, 
and  that  the  same  should  be  affirmed. 
Judgment  affirmed. 

STATims  IV  Pabi  Materia  should  bb  Constbuxd  Toosthbb,  m  if  tbey 
were  one  law:  MeCariee  ▼.  Orphan  Asy.  Soe,,  18  Am.  Deo.  616;  Montet^ieu 
T.  ffeil,  23  Id.  471;  Larirmer  v.  Lewis,  39  Id.  461. 

MOBTOAOfiB  PUBCHASINO  UVDBB  A  FOBEOLOSUBB  KAT  BfAINTAIN  TbBSPAM 

■gainst  a  leasee  of  the  mortgigor  who  enters  and  cnts  the  growing  crops,  tbs 
tease  being  made  sabsequent  to  the  mortgage:  Lane  y.  King,  24  Am.  Dee. 
105^  and  note. 

Demubbbb  to  a  Plbadino  Admits  Faots  therein  set  forth  as  tme:  SUeCk 
y.  Murphy,  41  Am.  Dec.  232.  So,  also,  a  demurrer  to  evidence  admits  eyery 
fact  which  the  joiy  might  properly  infer  from  the  evidence:  Mackitdey  v.  ATo 
Qregor,  31  Am.  Deo.  522;  but  a  demurrer  to  evidence  is  an  unusual  and  anti- 
quated practice,  calculated  to  suppress  truth  and  justice,  and  is  allowed  or 
denied  by  the  court  in  the  exeroise  of  a  sound  discration:  Staie  v.  8cper,  31 

ia.e66. 
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PtiASTEBs'  Bank  v.  Shabp. 

[4  BrnxDEm  AHS  Uabsbaix,  75.]- 

WasH  Bank,  nt  its  Discounts,  Rksbbvbs  Grkateb  Iittbbist  than  li  al- 
lowed by  its  charter,  the  contract  falls  within  the  general  naory  law.  II 
la  not  void.  The  bank  may  recover  the  principal  snm  lent,  but  witiioal 
any  interest. 

Pabknt  Bank  mat  Ratify  Act  or  Brancb  Bask,  where  the  latter  dla- 
counts  a  note  without  a  competent  board  of  directors. 

BCLl  THAT  SUBUQUKNT  CONnilMATIOK  IS  EQUIYALB2rT  TO  PEKVIOOS  OMI- 

HAND  applies  as  well  to  corporations  as  to  individuals. 

Ebbob  from  the  Lawrence  drouit  oourt.  The  opinion  Btatei 
the  case. 

m 
m  

Quiiman  and  McMurran^  for  the  plaintiffs  in  error. 
Adams  and  Freeman,  contra. 

By  Court,  Clayton,  J.  This  was  an  action  of  anwrnptii  brought 
t^  the  Planters'  Bank  upon  a  note  executed  by  the  defendants 
in  error,  payable  at  the  branch  of  said  bank,  at  Montioello.  The 
note  was  given  in  renewal  of  one  which  had  been  preyiously  dis- 
counted. Two  grounds  are  assumed  in  the  defense.  One,  that 
the  transaction  is  tainted  with  usuiy,  and  that  the  note  is  there- 
fore yoid;  the  other,  that  the  note  was  not  discounted  by  a  com- 
petent board  of  directors,  and  is  for  that  reason  likewise  void. 
Both  these  grounds  were  sustained  by  the  court  below  in  its 
charge;  a  verdict  was  given  for  the  defendants,  discharigpng  them 
from  payment  of  the  note,  a  new  trial  moved  for  and  overruled, 
and  the  case  brought  to  this  court. 

The  first  point  was  very  elaborately  argued  by  ooonael,  and 
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reoeiT6d  veiydelibemte  oonsidenition  from  the  court,  in  fhe  case 
of  the  Ctmmercial  Bank  o/Momchesier  t.  Nolans  7  How.  608.    It 
was  there  holden,  by  a  majority  of  the  court,  **  that  when  a  bank 
in  its  discoonts  lesenres  a  greater  interest  than  is  allowed  by  its 
charter,  the  contract  falls  within  the  general  nsaiy  law,  it  is  not 
Toid;  the  bank  may  recover  the  principal  sum  lent,  but  without 
any  interest"    I  can  add  nothing  to  the  reasoning  contained  in 
the  opinion  concurred  in  by  two  members  of  the  court  on  that 
occasion.    I  have  seen  no  reason  to  change  that  opinion,  and  re- 
peat my  adherence  to  the  principles  it  declares.    As  regards  the 
other  point,  the  record  shows  that  the  note  was  given  in  renewal 
<xf  one  preriously  discounted,  upon  payment  of  one  fourth  of  its 
amount;  that  it  was  accepted  by  the  cashier  of  the  branch  bank; 
but  there  is  contradictory  testimony  as  to  whether  it  was  ap- 
proved by  the  directory  of  the  branch  or  not.    The  jury  seem 
to  have  found  that  it  was  not,  and  there  is  no  such  preponder- 
ance of  testimony  on  the  other  side,  as  would  induce  us,  upon 
that  ground,  to  set  aside  the  verdict. 

But  there  is  another  Tiew  of  the  question,  which  can  not  be 
overlooked.  This  suit  is  brought  and  prosecuted  by  the  bank, 
by  which  must  be  understood  the  parent  institution.  By  the 
twenty-seventh  section  of  the  charter  it  has  control  of  the 
branches.  If  the  note  had  not  been  discounted  by  a  compe- 
tent number  of  the  directors,  it  was  nevertheless  in  the  power 
of  the  bank  to  ratify  the  act.  When  so  ratified,  it  became  ob- 
ligatory upon  all  the  parties  concerned.  The  rule  that  a  sub- 
sequent confirmation  or  consent  is  equivalent  to  a  previous 
command,  is  as  applicable  to  corporations  as  to  individuals: 
Aug.  &  Ames  on  Corp.  174;  Mos8  v.  The  Boesie  Lead  Mining 
Company,  5  Hill  (N.  Y.),  137.  In  this  latter  case  it  was  holden, 
that  *'  where  property  was  purchased  for  a  corporation  by  two  of 
its  officers,  who  gave  several  notes  in  the  corporate  name  for  the 
purchase  money,  and  afterwards  the  property  was  claimed  by  the 
corporation  and  converted  to  its  own  use;  this  amounted  to  a 
ratification  of  what  the  officers  had  done,  and  that  even  if  the 
notes  were  originally  given  without  authority,  the  corporation 
was  liable  upon  them."  Here  the  defendants  have  got  all  they 
contracted  for;  the  bank  might  have  had  reason  to  complain  of 
its  agents,  but  surely  the  defendants,  after  they  have  procured 
the  agreeihent  to  be  executed,  and  after  it  has  been  ratified  by 
the  bank,  can  not  object  a  want  of  power  in  the  agents.  Where 
the  contract  has  been  executed,  the  general  rule  does  not  apply: 
2  Kent's  Com.  291;  The  Mayor  of  Stafford  v.  TiU,  4  Bing.  76; 
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EaM  London  Water  Works  Oo.  t.  Bailey,  Id.  283.  This  distino- 
tion,  however,  has  been  questioned  in  a  subsequent  case:  Chwrdi 
T.  Imperial  O.  L.  Co.,  6  Ad.  &  El.  846;  S.  C,  33  Eng.  Com.  L. 
443.  But  in  questions  in  regard  to  the  mode  of  the  exercise  of 
eorporate  powers,  where  rights  have  accrued  under  their  ads, 
we  think,  in  frequent  instances,  the  distinction  is  a  sound  one. 
The  bhaiges  given  in  the  court  below,  were,  in  our  view.eno- 
neous;  the  judgment  is  therefore  reversed,  and  a  new  tiial 
awarded. 

Judge  Thagbib  gave  no  opinion,  having  been  of  counsel  in 
the  case. 

Efvsot  or  UflUKT  whbbb  OoHTaAor  is  Sutbwsd:  See  note  to  JfaywMi 
y.  CaHer,  87  Am.  Deo.  642,  referring  to  other  cues  in  this  aeiiee. 

Wh^t  TiULNSACTiQirB  ABM  Usduoua,  GKmauLLT:  See  note  to  Baifmoldi 
▼.  Ccuier,  S7  Am.  Dec  642;  Rolmet  t.  WUIiamu,  40  Id.  250,  and  notei  n- 
ferring  to  previoas  oaset  in  this  aeries. 

Approval  bt  Cobfobation  or  Acts  ov  Okb  Aomra  as  m  Aokkt  mikcf 
thoee  acts  as  valid  as  though  anthorized  in  the  first  instance:  LegyeU  v.  If.  J. 
if.  <fr  B.  Co.,  23  Am.  Deo.  728;  I^iMnifori  St.  Co.  v.  ChMrekiU,  17  Id.  169; 
EvenU  y.  UnUed  Statet,  80  Id.  684.  See  also  Dtapateh  Lm»  v.  BeUamg  JCft 
Co.,  37  Id.  203. 


Habpeb  V. 

[4  flMBDM  Am  Masshaij.,  99.] 

Gauss  will  n  DnmraaBD  on  Aocouvt  ot  Dxfbct  nr  Afpkal  Boitp 
whereby  it  is  made  payable  to  the  parties,  instead  of  the  jadge  of  pro- 
bate. In  snoh  a  case  the  jurisdiotion  of  the  appellate  coort  does  not  sl^ 
taoh.  TherefoFB,  all  that  can  be  done  is  to  strike  the  cause  from  the 
docket. 

Iht AKT  IS  nr  Esse  fbom  ths  Timx  of  Ck>NaipnoH  for  the  purpose  of  t^E- 
ing  any  estate  which  is  for  his  benefit,  whether  by  descent,  devise  or 
under  the  statute  of  distributions,  provided,  however,  that  the  in&nt  bs 
bom  alive  and  after  such  a  period  of  foetal  existence  that  its  oontinQaiioB 
in  life  might  be  reasonably  expected. 

Petition  by  the  guardians  of  S.  E.  Archer  for  his  distributits 
share  in  the  estate  of  his  half-sister.  The  petition  was  an- 
swered by  the  mother  of  both  the  children,  now  Mrs.  Harper^ 
who  denied  relationship  between  the  children,  as  the  half-sister 
had  died  eight  months  and  twenty-one  days  before  the  birth  of 
S.  E.  Archer.  The  court  decreed  in  favor  of  the  petitioner,  {ha 
defendants  appealed,  executing  an  appeal  bond  to  the  guazdiant. 

J.  B.  Thrasher,  for  the  appellants. 
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By  Court,  Olatton,  J.  This  cause  will  have  to  be  dismissed 
on  account  of  a  defect  in  the  appeal  bond.  It  is  an  appeal 
from  the  probate  court  of  Claiborne  county,  and  the  bond  is 
made  payable  to  the  parties,  instead  of  the  judge  of  probate,  as 
required  by  the  statute.  Twelye  months  ago  we  decided  that, 
in  such  case  the  jurisdiction  of  this  court  did  not  attach,  and 
{hat  all  we  could  do  was  to  strike  the  cause  from  the  docket: 
Whiiing  t.  Oreen,  not  reported.  A  similar  course  must  be  pur- 
sued on  the  present  occasion.  But  as  we  had  examined  the 
points  made  in  argument,  before  this  defect  was  perceived,  it 
may  saye  the  parties  future  costs  and  litigation,  if  we  state  the 
result  of  that  examination. 

The  question  as  to  the  relatiye  rights  of  husband  or  wife  sur- 
TiTing  upon  the  death  of  either,  was  so  fully  discussed  in  the 
ease  of  Wade  y.  Orimes,  7  How.  425,  that  we  shall  content  our- 
Belyes  with  a  bare  reference  to  it,  so  far  as  that  point  is  involved. 
The  right  of  the  infant  petitioner  to  a  distributive  share  of  the 
estate  of  his  halfnaister,  is  the  prominent  question  in  the  cause. 
He  was  bom  eight  months  and  twenty-one  days  after  her  death, 
and  the  point  of  inquiry  is,  whether  he  was  at  that  time  in  ex- 
istence, so  as  to  enable  him  to  take.  Nine  months  is  the  usual 
period  of  gestation,  and  we  think  it  right  to  place  the  com* 
mencement  of  foetal  existence  to  that  period  before  birth.  It 
was  formerly  a  question  at  what  time  the  embryo  might  be  said 
to  be  alive,  and  quickening  was  selected  as  the  surest  test  of 
life,  and  the  earliest  point  of  time  at  which  it  could  be  deemed 
to  be  in  existence.  But  it  is  now  settled,  both  in  England  and 
in  this  country,  that  from  the  time  of  conception  the  infant  is 
tn  €966,  for  the  purpose  of  taking  any  estate  which  is  for  his 
benefit,  whether  by  descent,  devise,  or  under  the  statute  of  dis- 
tributions, provided,  however,  that  the  infant  be  bom  alive, 
and  after  such  a  period  of  foetal  existence  that  its  continuance 
in  life  might  be  reasonably  expected.  A  premature  birth  would 
not  be  regarded  as  of  a  character  to  give  completeness  to  the  in- 
ehoate  right:  MarseUia  v.  Thdlhimer,  2  Paige,  35  [21  Am.  Deo. 
66];  Stri/i  V.  Duffield,  5  Serg.  &  B.  88;  4  Kent's  Com.  248;  WaUia 
V.  EodBon,  2  Atk.  117;  Wms.  Ex.  1066;  Chit.  Med.  Jur.  403; 
Beck.  817. 

We  are  of  opinion,  therefore,  that  in  this  case  the  in&nt  was 
entitled  to  take.  The  case,  however,  must  be  stricken  from  the 
docket,  but  the  parties  will  have  right  to  bring  it  up  l^  writ 
of  error,  if  they  choose  so  to  do. 

Cause  dismissed  for  want  of  jurisdiction. 
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Cbud  Of  Vbstbi  sa  Msb%  whbv  RagiRnw)  ab  or  Hbb.— Lord  Chaiioel- 
lor  HMdwicke,  in  EUimm  ▼.  Ain^,  1  Vat.  ten.  Ill,  arid  that  eourU  would  no* 
adjudge  landa  to  go  to  a  child  tii  vaUre  as  mere  anleai  it  appeared  to  be  ao  in- 
tended from  the  words  of  the  wilL  There  are  other  early  eaaea  holding  the 
aame  doctrine,  and  according  to  theae  anch  an  nnbom  child  ia  not  regarded 
aa  in  esm:  BeimeU  ▼.  ffonffwood,  Amb.  706;  Pknon  ▼.  €famet»  2  Brou  C.  C  38} 
Cooper  ▼.  Forbee^  2  Id.  63  (the  coort  relying  on  EOiaon  ▼.  ^trey  and  iPirraoa 
T.  Oamei);  PreemaniUe  ▼.  PreemanUe^  1  Con.  Ch.  Caa.  248;  Mutgrmie  v.  Parnf, 
2  Vem.  710.  In  Nuree  v.  Ttrworlh^  3  Swans.  608,  it  waa  amid  that  snch  aa 
infant  could  not  take  by  purchaae  the  l^gal  fee  under  a  deriae  to  heirB,  but 
waa  entitled  in  equity,  by  yirtue  of  the  apparent  Intention,  to  the  treat  of  a 
term  attendant  on  the  inheritance,  though  merged  at  law;  and  the  court  in 
that  caae  alao  drew  a  diatinction  between  the  case  where  the  child  waa  jut 
eonoeiTed  and  where  the  mother  waa  quick  with  chUd,  saying:  "The  diffir- 
ence  ia  rational  and  just  where  the  wife  ia  privemeni  eneemie  and  where  gro^ 
menJt  eneekUe;  if  the  embryo  be  not  yet  patiue  /ormaiue^  there  ong^t  to  bs 
words  of  clear  description  to  include  him;  and  tiiat  becauae  the  teatator  may 
reaaonably  be  preaumed  not  to  intend  anything  to  him  he  knew  nothing  ot 
But  where  the  wife  is  groement  eneehUe^  there,  unless  the  worda  of  deaeriptioa 
do  expreesly  exclude  the  child,  a  little  matter  ought  to  serve  to  indnde  him." 
The  atatute  of  10  and  11  Wm.  I£L,  c.  16,  provided  that  in  caae  an  estate 
ahould  be  limited  in  remainder  to  the  lawful  issue  of  the  body  of  any  persoD, 
that  a  son  or  daughter  bom  after  the  deoease  of  the  father  may  take  snch 
estate  aa  if  bom  in  his  life-time,  although  there  be  no  limitation  to  trustees. 
And  other  English  caaes  awept  away  the  doctrine  and  diatinetioDa  before  r^ 
f erred  to,  and  it  ia  now  a  rule,  estaUiahed  beyond  doubt,  and  reoognixed  by 
leading  text*writen,  that  a  child  en  vesUre  ea  mere^  for  purposes  of  inberitauce 
or  where  its  benefit  is  to  be  furthered,  is  regarded  as  ti»  esse,  and  as  capable 
of  taking  aa  though  bom  at  the  time:  Bingham  on  Infancy  and  Coverture,  lOi; 
2  Redf.  on  Wills,  3d  ed.,  68,  n. ;  4  Eent'a  Com.  412,  n.;  Tyler  on  Infancy  and 
Coverture,  2d  ed.,  223;  2  Jarm.  on  Willa,  740,  5th  Am.  ed.;  WaUis  ▼.  Hod- 
mm,  2  Atk.  115;  Doe  d.  Clarhe  v.  Clarke,  2  H.  BL  399;  Clarhev.  Biake^  2Bro. 
C.  C.  320;  S.  C,  2  Yes.  jnn.  673;  BawUns  v.  Bawtins,  2  Con.  Ch.  Oaa.  425; 
SccUterwood  v.  Edge,  I  Salk.  229;  Snow  v.  Tucker,  1  Sid.  153;  Trover  ▼.  Buat^ 
I  Sim.  &  Stu.  181;  Long  v.  BlackaU,  7  T.  R.  100;  MiUar  ▼.  Turner,  1  Ves. 
sen.  85;  Burnet  v.  Meum,  Id.  156;  Theameaon  v.  Woodford,  4  Yea.  jun.  227; 
S.  C,  11  Id.  112;  Beaie  v.  Beaie,  1  P.  Wms.  244;  Northeyy.  /SHrange,  Id.  340; 
Burdet  v.  Hopegood,  Id.  486;  Crook  v.  Hm,  L.  R.,  3  Ch.  Div.  773;  Peoree  v. 
CarHngton,  L.  R.,  8  Ch.  App.  969;  Cri^fidd  v.  Storr,  36  Md.  129;  Qrooe  v.  Bil- 
tenberry,  14 Ga.  232;  HaUy.  Hancock,  15 Pick.  255;  Honer.  VanSehaki,^ 
Barb.  Ch.  488;  ifoeon  v.  Jones,  2  Barb.  229;  StedfoM  v.  NicM,  3  Johna.  Gas.  18; 
Marsellis  v.  Thalhimer,  2  Paige,  34;  S.  (X,  21  Am.  Dec.  66;  Jenkine  v.  lirt^, 
4  Id.  47;  Petway  v.  Poweil,  2  Dev.  k  Bat.  Eq.  308;  ^terliii^  v.  Price,  160hk» 
Bt  29;  Swift  v.  Duffidd,  5  Serg.  &  R.  88;  Barker  v.  Pearce,  30  Pa.  St.  173; 
Zxiif«f'«  ili^pea/,  85  Id.  339;  ^moH  V.  iCiN^,  Meiga,  149.  Thus  a  child  en  oenAv 
»a  mere  is  included  in  the  term  children:  Pehoay  v.  Powell;  Crooh  v.  H%&;  or 
grandchildren:  Smart  v.  King;  and  in  the  tenn  *'  persons  living  at  the  deatii'* 
of  a  certain  person;  BawUnsY.  BawUns;  Burdet  r.  Hopegood;  Barkery,  Pearee; 
Qroce  v.  BUtenberry,  An  injunction  to  stay  waste  will  be  granted  in  his 
favor:  Wallis  v.  Hodson,  2  Atk.  115;  so  he  may  be  vouched;  may  be  an  exec- 
utor; may  take  under  the  statute  of  diatributions,  by  devise,  under  a  chaiga 
for  portions,  and  may  have  a  guardian:  J^tellusson  v.  Wooc^ord,  4  Yea.  jun. 
227;  he  may  be  appointed  executor,  and  if  the  mother  ia  deUvered  of  two 
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«iiildi«ii  they  both  may  be  appointed  ezecaton:  Bao.  Abr.,  tit.  Infancy,  cf 

Id.,  tit.  Ezecaton,  a,  7;  l^ler  on  Infancy  and  Coyertore,  aeo.  154.    Marriage 

mod  the  snbeeqnent  birth  of  a  poethamona  child  amonnt  to  an  implied  reroca- 

tion  of  a  will  of  lands  made  before  the  marriage:  Doe  d,  LaneaMrt  v.  Lcmco^ 

mAire,  5  T.  B.  49.    Bat  a  baatard  child  en  ventre  ea  mere  is  not  regarded  as  in 

erne,  for  the  reason  that  a  bastard  coold  not  take  until  he  got  a  repatation  of 

being  each  a  one's  child,  and  that  repatation  coald  not  be  gained  before  the 

ehild  was  bom:  Metham  ▼.  Duhe  qfDewm,  1  P.  Wms.  629.    And  it  was  held 

In  /n  re  Oardner'e  JDrfote,  L.  B.,  20  £q.  647,  where  a  testatrix  beqneathed  her 

estate  to  her  brothers  and  sisters  alike,  bat  directed  that  the  shares  should 

not  vest  till  they  respefetively  attained  the  age  of  twenty-one,  that  a  child  en 

venire  ea  mere  when  the  eldest  attained  twenty-one  was  exdaded;  that  no  one 

except  a  child  bom  at  that  time  coold  be  indaded.  The  court  relied  on  (7Mnfr- 

Uu  ▼.  PwrUmt  L.  R.,  12  Eq.  431,  where  it  was  decided  that  each  a  bequest 

excluded  children  bom  alter  the  oldest  attained  the  age  of  twenfy-one;  but  it 

may  well  be  doubted  whether  the  principle  gOYcming  that  case  can  be  applied 

to  a  child  en  venire  aa  mere  when  the  eldest  arrives  at  majorify.    This  case 

■eems  to  be  opposed  to  the  later  doctrine  so  conclusively  seUled  by  eases  both 

English  and  American. 

Swinburne,  in  his  work  on  wills,  yoL  2,  p.  602,  lays  down  the  general  rule 
as  follows:  "  If  we  would  in  this  case  know  whether  that  man  is  to  be 
Judged  to  have  died  without  issue,  we  must  consider  whether  it  be  for  the 
b^efit  of  the  child  that  the  father  should  be  accounted  to  have  died  with- 
out issue  or  not;  for  howsoever  the  rule  be,  that  he  Ib  not  said  to  die  without 
issue  whose  wife  is  with  chOd  at  his  death,  yet  that  rule  ought  to  take 
place  when  it  tendeth  to  the  benefit  of  the  child,  not  where  it  tendeth  to  the 
prejudice  of  the  child,  or  only  benefit  another.**  On  the  strength  of  this 
rale,  it  was  decided  in  MeKniglU  y.  Beadf  1  Whart  213,  that  such  a  child 
waa  not  tit  esse,  as  he  would  take  a  larger  sum  if  the  testator  was  regarded  as 
dying  intestate  as  to  him.  And  it  has  been  held,  that  a  devise  to  the 
testator's  "  children**  does  not  comprehend  a  posthumous  child,  so  as  to  pre- 
vent it  from  claiming  under  the  act  of  assembly  as  pretermitted  by  the 
will:  Armiatead  v.  Dangerfiddy  3  Munf.  220;  S.  C,  6  Am.  Dec.  601. 

The  infant  is  regarded  as  in  eeae  from  the  time  of  its  conception:  HaU 
▼.  Hancock,  15  Pick.  256;  MareeUie  v.  Thalhimer,  2  Paige,  34;  S.  0.,  21  Am. 
Dec  66;  Hone  y.  Van  Schaiek  3  Barb.  488;  Harper  v.  Archer,  4  Smed.  & 
M.  99  (principal  case);  if  it  is  subsequently  bom  alive  and  so  far  advanced 
towards  maturity  as  to  be  capable  of  living:  HoTie  v.  Van  Schcuck;  Harper 
T.Archer;  and  ar  child  bom  within  six  months  is  presumed  incapable  of  living: 
MarseBie  v.  Thalhimer.  And  Beck,  in  his  Medical  Jurispradence,  voL  1,  12th 
ed.,  p.  407,  sajrs:  "As  a  general  rale,  it  seems  now  to  be  generally  conceded 
that  no  infant  can  be  bom  viable,  or  capable  of  living,  until  one  hundred  and 
fifty  days,  or  five  months,  after  conception.  There  are,  however,  cases  men- 
tioned to  the  contrary.  In  such  cases,  we  should  recollect  that  females  are 
liable  to  mistakes  in  their  calculations,  and  that  conception  may  take  place 
at  various  times  during  the  menstraal  intervals,  and  thus  vary  the  length  of 
the  gestation.  Such  early  births  are  at  the  present  day  very  generally  and 
very  properly  doubted.*'  Then,  after  a  review  of  .the  cases,  he  says:  "We 
may,  from  these  obsenrations,  conclude  that  between  five  and  seven  months 
there  have  been  instances  of  infants  living,  though  most  rare;  and  even  at 
seven,  the  chance  of  surviving  six  hours  after  birth  is  much  agaixuBt  the  child.** 
The  same  views  have  been  adopted  by  otherwriters  on  medical  jurispradenea. 
See  Chilly's  Med.  Jar.  406. 
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WftR  DB  VsmBi  lumcaaifWK — ^At  the  ancient  comnKm  Uw  thoevit 
m  writ  de  ventre  inspieiendo.     It  has  since  been  abrogated.     Its  object  was  to 
■fwrtiiii  whether  a  woman  was  with  child.    Coke  mentions  it:  Co.  lik 
66  (Batlar  &  Hargrave's  notes).     He  says :  **  When  a  man  having  Isadi 
in  fee  siniple  dieth*  and  his  wife  soone  after  marrieth  againe,  and  ham 
benelf  with  childe  by  her  fanner  hnaband,  in  this  ease  thon^  she  he  mir- 
iled,  the  writ  de  vmire  intpMmdo  doth  lie  for  the  heire.  Bat  if  a  man  sdnd 
€f  lands  in  fee  (for  example)  hath  iasne  a  daughter,  who  is  heire  appsrent^  dis 
in  the  life  of  her  father  oannot  have  this  writ  for  divers  causes.    YoA, 
baoanse  she  is  not  heire,  but  heire  apparent;  for,  as  hath  been  said.  wem»mi 
kmri*  vimntu;  and  this  writ  is  given  to  the  heire  to  whom  the  land  ti  d»> 
■oended.    And  both  Braoton  and  Fleta  say  that  this  writ  lyeth  ad  querdam 
9eri  hmrfdia,  which  cannot  be  in  the  life  of  his  annoeetor;  and  herewith 
agraeth  Britton  and  the  Kegister.    Secondly,  the  taking  of  a  husband  m  tht 
ease  aforesaid  being  her  owno  act,  cannot  bane  the  heire  of  hia  Uwfnll  actioa 
enoe  vested  in  him.    Thirdly,  the  law  doth  not  give  the  heire  apparent  sbj 
writ»  for  it  is  not  oertaiue,  whether  he  shall  be  hmi^MbuDeua/aeUkareda, 
Foorthly,  the  inoonvenicnoe  were  too  great,  if  heires  apparent  in  tibe  life 
of  their  anncestor  shoold  have  such  a  writ  to  examine  and  trie  a  man's  lawfall 
wife  in  such  sort  as  the  writ  de  venire  nupidendo  doth  appoint;  and  if 
she  be  found  to  be  with  child,  or  suspect,  then  she  must  be  removed  to  a 
castle,  and  there  safely  kept  until  her  delivery,  and  so  any  man's  wife  nd^ 
be  taken  from  him  against  the  laws  of  God  and  man."    The  writ  was  esid 
to  lie  in  favor  of  a  devisee:  £x  parte  BeUeit,  I  Cox's  (X  (X  297;  aee  alM 
DwnUy  v.  BfrkeUy,  6  Ves.  251;  Ex  parte  Wattop^  4  Bro.  a  C.  90;  Tkeaia't 
CBse,Gro.  Jao.  686. 


Walker  v.  McDowell. 


[4  SMsnn  MMD  U*asw*fir»  118.] 

iMwr  ON  SumciKi«T  Pbopertt  is  Prima  Facia  a  Satbtaoiiov  of  the  eia> 
cntion;  but  the  presumption  of  satisfaction  arising  firom  a  levy  miry  be 
rebutted,  by  showing  that  the  levy  has  been  legally  removed. 

LiVT  is  Leuallt  DisciiABQKD,  wheu  a  claimant  gives  bond,  aa  leqnired  lij 
statute,  conditioned,  amongst  other  things,  for  a  redelivery  of  the  prop- 
erty. 

Bkturn  of  an  Execution  as  Superseded,  is  regarded,  by  the  practioe'pie- 
vailiug  in  this  state,  as  a  suspension  of  the  execution,  and  entitles  ths 
defendant  to  restitution. 

Mere  Voluntary  Restitution  of  Propebtt  Levixd  on  by  the  shorifl^ 
although  it  may  impose  liability  on  him,  revives  the  judgment  lien. 

Court  may  Qualify  Instruotions  Asked,  so  as  to  make  them  confoniiable 
to  law. 

RxBCunoN  Plaintiff  can  Object  to  Forthcomino  Bond  Takbn  wgnoof 
Sureties,  as  mvalid;  but  if  he  has  made  no  snob  objection,  and  it  hn 
been  received  as  a  good  bond,  no  one  else  can  object  to  its  validity. 

This  case  turned  on  the  title  to  certain  property  levied  on 
by  virtue  of  a  writ  of  Jieri  facias,  issued  on  a  judgment  on  • 
forthcoming  bond  in  favor  of  McDowell.    The  pioperij  tntf 
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claimed  by  Walker,  who  made  affidavit  and  gave  bond,  and  issue 
was  joined  between  them.  The  facts  are  stated  in  the  opinion. 
Verdict  and  judgment  for  McDoweU,  Walker  moved  to  set  aside, 
the  motion  was  OYerruled,  and  he  brought  error. 

A.  H.  Handy ^  for  the  plaintiff  in  error. 

Thomas  Shackteford,  corUra. 

By  Court,  Shabxzt,  0.  J.  This  was  a  trial  of  the  right  of 
property  in  two  slaves,  which  were  levied  on  by  the  sheriff  under 
an  execution  in  favor  of  the  defendant  in  error  against  Sanders 
and  Bagsdale.  Walker,  the  claimant,  had  purchased  the  slaves 
at  sheriff's  sale  under  a  judgment  junior  to  that  of  McDowell. 
McDoweU's  judgment,  being  the  oldest,  must  bind  the  property, 
which  is  admitted  to  have  belonged  to  Eagsdale  at  the  time  of 
the  rendition  of  the  judgment,  unless  something  has  occurred 
since  the  rendition  of  the  judgment  which  discharged  the  lien. 

The  first  ground  taken  in  asserting  the  validity  of  Walker's 
daim,  is  that  an  execution  issued  on  McDowell's  judgment,  di- 
rected to  the  sheriff  of  Winston  county,  who  levied  it  on  suffi- 
cient personal  property  to  satisfy  the  debt.  This  levy,  it  is  said, 
has  not  been  legally  removed,  and  the  property  levied  on  must 
be  still,  in  contemplation  of  law,  in  the  hands  of  the  sheriff. 
The  facts  in  relation  to  this  levy  seem  to  be  as  follows:  One 
Maiy  Reynolds  claimed  the  negroes  levied  on,  and  gave  bond  to 
try  the  right,  and  to  redeliver  the  negroes  to  the  sheriff  if  the 
issue  should  be  found  against  her.  On  this  claim  an  issue  was 
made  up  at  the  instance  of  the  plaintiff  in  execution,  which 
issue,  on  the  motion  of  the  plaintiff  in  execution,  was  dismissed 
on  the  ground  of  the  coverture  of  the  claimant.  The  plaintiff 
in  execution  afterwards  moved  to  set  aside  the  dismissal,  but  it 
vras  refused,  and  exceptions  taken,  but  there  the  matter  rested. 
Now  it  is  said  if  this  proceeding  was  void,  the  property  levied 
on  must  still  be  considered  as  in  the  hands  of  the  sheriff,  and 
is  therefore  a  satisfaction.  A  levy  on  sufficient  property,  it  is 
true,  ia  prima  fade  a  satisbction  of  the  execution;  so  we  held 
in  the  case  of  Kershaw  v.  The  Merchania^  Bank  of  New  York^  7 
How.  886  [40  Asfi.  Dec.  70].  But  we  also  held  that  the  pre- 
sumption of  satisfaction  arising  from  a  levy,  may  be  rebutted 
by  showing  that  the  levy  has  been  legally  removed.  The  sta^ 
ute  provides  that  if  a  claimant  of  property  taken  under  exeoo- 
tion  will  give  bond  as  required,  the  sheriff  may  deliver  the 
property  so  levied  on  to  the  claimant.  The  claimant  did  give 
boaid  as  xequixedt  conditioned,  amongst  other  things,  for  the 
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redelirexy  of  tiie  property.  This  famishes  evidence  that  the 
property  was  delivered  ap  by  the  sheriff,  and  it  is  a  I^gal  dis- 
charge of  the  levy.  Nor  is  the  plaintiff  in  execution  to  be 
driven  to  pursue  his  remedy  on  the  claimant's  bond,  before  an- 
other execution  oan  be  taken  oui.  So  long  as  the  issue  is  pend- 
ing, the  execution,  to  the  amount  of  the  value  of  the  property 
levied  on,  is  to  be  stayed;  but  when  the  issue  has  been  disposed 
of  by  dismissal,  the  plaintiff  is  entitled  to  a  new  execution;  the 
bond  is  but  a  cumulative  security.  This  ground  can  not  there- 
fore avail  the  plaintiff  in  error,  as  the  charge  of  the  court  was 
in  accordance  with  the  view  we  have  taken. 

In  the  next  place,  it  is  inHisted  that  McDowell's  judgment 
does  not  bind  this  property,  because  an  execution  on  that  judg- 
ment was  placed  in  the  hands  of  the  sheriff  of  Madison  county, 
who  levied  on  personal  property,  which  levy,  never  having  been 
l^ially  removed,  operated  as  a  satisfaction.    The  execution  herB 
referred  to  was  levied  on  three  negroes,  and  returned  "  super- 
seded."   There  is  also  a  certificate  of  the  clerk  of  this  court  in 
the  record,  hy  which  it  appears  that  the  case  was  brought  hers 
by  vmt  of  error,  and  that  it  was  dismissed,  and  a  judgment 
rendered  against  the  principal  and  surety  in  the  writ  of  error 
bond.    The  sheriff's  return  is  indefinite,  it  is  true,  but  it  is  ex- 
plained by  the  certificate,  and  the  two  together  must  be  regarded 
as  evidence  that  the  operation  of  the  execution  was  suspended. 
But  it  IB  insisted,  that  after  the  levy  the  wpersedeas  could  not 
have  prevented  the  sheriff  from  selling  property  which  he  had 
seized.    The  practice  has  prevailed  in  this  state  to  regard  a 
9uper9edea8  as  a  suspension  of  the  execution,  and  whether  well 
or  ill  founded,  the  practice  has  been  to  restore  property  levied 
on  to  the  defendant  in  execution  when  a  aypersedeas  has  been 
granted.     The  levy  in  this  case  vras  prima  facie  a  satisfaction; 
and  in  the  absence  of  proof  to  the  contrary,  we  should  be  bound 
to  presume  that  the  plaintiff,  whose  execution  had  been  levied, 
had  received  actual  satisfaction;  but  in  this  case  we  think  the 
presumption  is  sufficiently  rebutted.    In  the  first  place,  the 
sheriff  returned  the  execution  at  the  return  term,  but  did  not 
return  thereon  that  he  had  sold  the  property.    He  returned  the 
execution  as  superseded,  which,  we  have  said,  has  been  usually 
regarded  as  entitling  the  defendant  to  restitution.    In  the  next 
place,  we  perceive  from  the  record  that  a  portion  of  the  same 
property  vras  subsequentty  sold  under  other  executions.    As  the 
sheriff  failed  to  sell,  after  the  supersedeas  issued,  he  could  not 
have  sold  afterwards  vnthout  a  vendiHom  eapponae^  and  if  aqj 
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Bach  prooeas  had  issuiecl,  it  should  ha^e  been  prodnoed  in  evi- 
dence. If  it  was  improper  for  the  sheriff  to  restore  the  prop- 
erty levied  on  after  supersedeas^  it  was  an  improprieiy  of  which 
the  plaintiff  in  execution  alone  had  a  right  to  complain.  The 
record  does  not,  therefore,  show  such  a  satisfaction  of  McDow- 
ell's execution  as  to  discharge  the  judgment  lien. 

It  is  perfectly  manifest  that  the  property  levied  on  was  not 
sold  under  McDowell's  execution;  nor  could  the  defendants  to 
that  execution  insist  that  it  had  been  satisfied,  and  of  course 
third  persons  can  not.  It  may  be  true  that  the  sheriff  improp- 
erly restored  the  property  when  the  supersedeas  issued,  but  that 
does  not  affect  the  judgment  lien.  A  mere  voluntary  restitution, 
although  it  might  impose  liability  on  the  sheriff,  would  revive 
the  judgment  lien.  Satisfaction  is  predicated  on  the  supposi- 
tion that  the  defendant  has  been  deprived  of  his  property,  which 
in  this  instance  is  clearly  not  the  case.  The  defendants  have 
not  been  prejudiced  by  the  levy,  nor  has  McDowell  been  bene- 
fited. At  the  request  of  the  claimant's  counsel,  the  court 
charged  the  jiury  that  this  levy  was  a  satisfaction,  but  added 
that  the  writ  of  error  and  supersedeas  operated  to  discharge  the 
levy,  and  this  qualification  to  the  charge  is  objected  to,  because 
it  was  not  asked  by  either  party;  but  it  is  surely  competent  for 
the  court  so  to  qualify  instructions  asked  as  to  make  them  con- 
formable to  law.  Whether  the  levy  was  legally  removed  by  the 
supersedeas  or  not,  is  a  question  which  is  not  now  necessarily  in- 
volved, as  it  is  immaterial,  so  far  as  the  rights  of  the  parties  to 
this  controversy  are  concerned,  whether  the  discharge  of  the 
levy  was  legal  or  voluntary,  by  redelivery  to  the  defendant 
without  the  consent  of  the  plaintiff:  Bucker  t.  Harrison,  6 
Munf.  184. 

It  is  lastly  insisted  that  the  fieri  facias  which  was  levied  on 
the  property  claimed  is  void,  because  it  is  predicated  on  a  forth- 
coming bond  taken  without  surety,  which  was  for  that  reason 
void.  The  plaintiff  in  execution  had  a  right  to  object  to  this  as 
an  invalid  bond,  as  did  the  plaintiff  in  the  case  of  Carleton  v. 
Osgood,  6  How.  (Miss.)  285;  but  no  such  objection  has  been 
made.  Virtually  it  has  been  received  as  a  good  bond,  and  no 
one  else  can  object  to  its  validity  for  want  of  sureties.  In  the 
case  referred  to,  the  plaintiff  treated  the  bond  as  a  nullity,  but 
in  this  case  it  has  been  treated  as  a  good  bond,  and  we  can  not 
say  that  it  is  incompetent  for  the  plaintiff  in  execution  to  dis- 
pense vnth  a  security  which  the  law  provides  for  him.  Wa 
therefore  think  the  judgment  must  be  affirmed. 
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On  application  for  re-argument,  the  court  o^rerruled  &e  peti- 
tion. 

Lktt  undkb  BzaounoK  utoh  Peofkbtt  of  one  of  the  delendante  in  a 
]oiiit  jadgmenti  is  prima  /aeU  a  ntisfactioii  thereof:  Kenkaw  ▼.  MerAtmt^ 
Bamkt  40  Am.  Dec.  70.  A  levy  on  sufficient  property  will  diacherge  ths 
Judgment  debtor,  althoa^  the  goods  eeized  be  wested  by  iiie  eheriflE:  Oam^ 
hiU  Y.  Spenee,  39  Id.  dOl. 

BxxcuTiOHS,  SiTPiBSXDiNO  ow:  See  HopUnmn  t.  Sean,  39  Am.  Dec  238} 
Van  Antwerp  ▼.  Newman^  16  Id.  340;  Joinaon  ▼•  Boy^,  27  Id.  363;  J?— fw 
T.  BenmeU,  29  Id.  431. 

XRimnonoHB. — Omm  involving  the  mbjeot  of  inetmetiane  aie  i^fawed  Id 
in  the  note  to  WhU^fard  ▼.  Bmrebayer,  40  Am.  Deo.  64a 
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[4  BMB»i  ASD  Hkmmkis^  18B.] 

As  A  OmsBAL  RiJiB,  Obuoation  of  Subbtt  Bboomb  EiTUior  hy  the  ei- 
tinoticn  of  tlie  obligation  of  the  principal.  An  earoeptlon  to  this  nk 
ezistiy  whenever  the  extinction  of  the  prinoipal'B  obligation  aiiaee  £rom 
caoMs  which  originate  in  the  law,  and  not  in  the  volontary  act  of  tiie 
creditor. 

OaEDROB'S  BiGBTS  AGAINST  SUBXTT  ABB  KOT  IlCPAIBBD  BT  HbBB  PaSSIT^ 

VBas  on  hit  part;  bat  he  mnat  do  no  act  oalcaUted  to  injue  the  mntyt 
and  he  mutt  alwajn  be  in  a  position  to  pEOceed,  if  requiced  to  do  so.  B 
he  ties  his  own  hands  by  any  Yalid  agreement^  hy  which  he  oaa  not  sos^ 
the  surety  is  entiUed  to  be  released. 

BUBBTT  IS  NOT  DiBGHABOBD  BT  CBBDIT0B*8  FaILUBB  TO  PBBBBNT  CLAIM  tS 

the  administrator  of  the  deceased  principal  within  the  time  imocribed 
by  law.  The  sureties  may,  in  snch  a  case,  compel  the  presentment  of 
the  cbdm  in  due  time,  and  thns  pieseiwe  their  lecoorse  •g^^^'*^*  the 


AssuMPflTF  by  the  Planters'  Bank  against  the  defendantSy  ai 
Boreties  on  a  promissory  note,  drawn  by  one  Land.  Plea,  non 
assumpsii.  On  the  trial,  the  defendants  offered  to  show  thai 
the  principal  on  the  note  died  before  the  suit  was  commenced; 
that  his  estate  was  regularly  administered  on,  and  the  required 
notice  giyen  to  creditors,  bat  that  the  note  had  not  been  pre- 
sented to  the  administrator  within  the  time  prescribed  bj  stat- 
ute. This  evidence  was  rejected.  Verdict  for  plaintiff  lbs 
defendants  brought  error. 

Broohe,  for  plaintiff  in  error. 

E.  Maaon  and  A.  Ha^,  contra. 

By  Court,  Olatton,  J.  The  only  question  presented  for  coin- 
■ideration  in  this  case,  is  whether,  if  a  creditor,  who  holds  a 
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note  against  a  principal  and  sureties,  after  the  death  of  the 
principal,  fails  to  present  it  to  the  administrator  within  the 
time  prescribed  by  law,  the  sureties  are  thereby  discharged. 

The  general  rule  is,  that  the  obligation  of  the  sureiy  becomes 
extinct,  by  the  extinction  of  the  obligation  of  the  principal 
debtor.  An  exception  to  this  rule  takes  place,  whenever  the  ex- 
tinction of  the  obligation  of  the  principal  arises  from  causes  which 
originate  in  the  law,  and  not  in  the  Yoluntary  act  of  the  creditor. 
As  in  bankruptcy:  Theob.  on  Prin.  and  Surety,  67;  Browne  v. 
Carr,  7  Bing.  508.  The  creditor,  in  order  to  preserve  his  rights 
against  the  surety,  is  not  bound  to  active  diligence,  and  if  he 
merely  remains  passive,  his  rights  are  not  impaired.  He  must 
do  no  act  which  is  calculated  to  injure  the  surety;  he  must  al- 
ways be  in  a  situation  to  proceed  if  he  is  required  to  do  so. 
If  he  ties  his  own  hands  by  any  valid  agreement,  for  even  a  day, 
by  which  during  that  day  he  could  not  sue,  the  surety  is  entitled 
to  be  released.  But  this  arises  from  his  own  act,  placing  it  out 
of  his  power  to  bring  suit,  if  he  were  called  upon  to  do  so.  The 
rule  is  thus  strongly  stated  by  Theobald,  p.  80:  "  Forbearance 
or  mere  passiveness  for  any  length  of  time,  on  the  part  of  the 
creditor  towards  the  debtor,  will  not  discharge  the  surety,  be- 
cause, until  required  to  sue  by  the  sureiy,  the  creditor  is  under 
no  obligation  to  do  so."  There  must  be  a  contract  between  the 
creditor  and  principal  debtor,  so  as  to  prevent  the  sureiy  from 
having  the  same  remedy  against  the  principal  as  he  might  have 
had  upon  the  original  contract:  Heath  v.  Key,  1  You.  &  Jer. 
434;  McLemore  v.  Powell,  12  Wheat.  654;  Newell  and  Pierce  v. 
Earner,  4  How.  684  [36  Am.  Dec.  415].  It  is  thus  shown  to  be 
settled  law,  that  nothing  is  required  of  the  creditor,  except  that 
he  should  not  increase  the  hazard  of  the  surety,  or  do  any  act 
that  would  place  it  out  of  his  power  to  bring  suit  if  called  on 
to  do  so.  In  addition  to  the  means  which  the  rules  of  the  com- 
mon law  and  of  equity,  place  within  the  reach  of  the  sureiy  for 
his  indemnity,  we  have  a  statute  which  provides  that  on  pay- 
mentor  tender  of  the  amount  due  to  the  creditor,  the  surety  shall 
have  right  to  demand  an  assignment  of  the  instrument,  on  which 
he  may  bring  suit:  How.  &  Hutch.  374. 

The  creditor  would  often  not  give  the  credit  without  securiiy. 
He  takes  it  for  his  own  indemnity,  the  surety  knows  his  owq 
risk.  If  he  desires  to  lessen  that  risk,  he  may  file  a  bill  to  com- 
pel the  bringing  of  the  suit,  or  by  payment  he  may  have  an  as- 
signment of  the  instrument.  But  while  both  remain  passive, 
the  operation  of  the  law  will  not  discharge  the  surety.    We 
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have  Been  that  this  is  the  rale,  in  reference  to  cases  of  honk- 
niptcy;  there  is  another  strong  illnstration  in  the  instance  of 
joint  obligations  at  common  law.  In  such  case,  if  the  principal 
obligor  died,  his  representatiyes  could  not  be  saed,  bat  the 
surety  only.  The  action  as  to  the  estate  of  the  decedent  was 
entirely  gone,  but  continued  as  to  the  surviyor,  exen  though 
that  surviTor  were  a  mere  surety.  And  unless  in  a  few  spedal 
and  excepted  cases,  of  which  partnership  contracts  formed  one, 
there  was  no  remedy  against  the  representatiTes  of  the  decedent, 
even  in  equity:  Baufslone  y.  Parr,  3  Buss.  424;  1  Bob.  Pr.  49; 
2  Wms.  Ex.  1072.  This  particular  case  is  changed  since  the 
passage  of  the  act  in  regard  to  joint  obligations;  but  it  shows 
the  principle  which  applies  in  cases  of  discharge  by  mere  oper- 
ation of  law,  and  that  the  surety  may  continue  bound,  notwith- 
standing the  discharge  of  the  principal. 

Equity  will  sometimes  give  relief,  either  total  or  partial,  a4^ 
cording  to  circumstances,  to  a  surety  when  he  has  been  preju- 
diced by  the  act  of  the  creditor.  As  where  a  leyy  has  been 
made  on  property  of  the  principal,  which  is  released  by  the 
creditor  from  motiyes  of  kindness  to  the  debtor,  there  equity 
will  relieYe  to  the  extent  of  the  value  of  the  property  levied  on 
and  discharged.  But  this  is  on  the  ground  of  the  active  inter- 
ference of  the  creditor:  Cooper  et  al.  v.  Wilcox  etal.,2  Dev.  & B. 
Eq.  91  [82  Am.  Dec.  69];  Mayhew  v.  GricheU,  2  Swans.  186; 
Capel  V.  BvJOer,  1  Eng.  C!ond.  Ch.  648. 

In  Tennessee,  under  a  statute  in  many  respects  like  the  one 
under  consideration,  it  has  been  holden,  that  a  failure  to  pro- 
ceed by  the  creditor  in  the  specified  time,  does  not  discharge 
the  surety,  and  that  after  judgment  against  him,  he  may  recover 
of  the  estate:  Marshall  v.  Hudson,  9  Terg.  67..  It  may  be  well 
to  observe,  however,  that  there  is  this  difference  between  our 
statute  and  that  of  Tennessee.  Ours  not  only  directs  that  the 
claim  shall  be  barred,  but  also  that  the  estate  shall  be  dis- 
charged. The  Tennessee  act  is  in  terms  simply  a  statute  of  lim- 
itations, directing  that  the  claim  shall  be  barred  in  law  and  in 
equity.  Whether  ours  is  more  than  a  statute  of  limitations,  it 
is  not  necessary  now  to  determine.  It  loay  be  weU  to  remark, 
though,  that  in  New  York  it  has  been  decided  that  a  similar  law 
of  the  island  of  St.  Oroix,  is  only  a  statute  of  limitations,  and 
that  a  claim  growing  up  under  it  is,  when  sued  on  in  New  York, 
governed  by  the  statute  of  limitations  of  that  state.  Every  one 
at  aU  acquainted  with  the  confiiot  of  laws  will  see  the  force  and 
point  of  this  decision:  Lincoln  v.  BaUdle,  6  Wend.  475.    But 
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whether  our  act  be  one  merely  of  limitationSy  or  something 
more,  can  not  affect  this  question,  because  we  haye  seen,  that 
in  cases  of  bankruptcy,  of  joint  obligations,  and  of  disohazgee 
by  mere  operation  of  law  of  the  principal,  the  surety  remains 
bound.  Of  course,  where  the  statute  of  limitations  has  run  as 
to  both,  both  are  released. 

The  sureties  may,  in  such  cases,  compel  the  presentment  of 
the  claim  in  due  time,  and  thus  preserre  their  recourse  against 
the  estate  beyond  doubt.  If  they  fail  to  do  so,  they  are  in 
fault,  in  neglecting  to  protect  their  own  interest,  and  have  no 
right  to  throw  the  consequences  of  their  negligence  upon  the 
creditor.    See  Nashville  Bank  y.  CampbeU  etal.,7  Terg.  363. 

This  precise  point  has  already  been  determined  by  this  court: 
Eerr  t.  Brandon,  2  How.  910;  but  to  endeayor  to  satisfy  the 
bar  we  haye  gone  more  fully  into  the  reasoning  than  was  dona 
on  that  occasion. 

The  judgment  is  a£Srmed. 

Dbhhabob  ow  Subxtt  bt  iNnuLOXNCB  to  prindpal  or  by  releuing  woor- 
itias:  See  note  to  N.  H,  Saoings  Bank  ▼.  Ookord,  41  Am.  Deo.  686^  teUaariaig 
to  the  previooB  cmoo  in  thii  MrieB:  Martin  ▼.  Pope,  Id.  66. 

Chnonr  mat  nr  Equity  Ck>MrKL  Fbihoxpal  so  Pat  Debt:  Bishop  y.  Da^, 
91  Am.  1)00.  682,  and  note. 


Dob  ex  debl  W.  F.  Smteh  v.  Tupfbb. 

[4  BMBDBi  AMD  KiBWKH.f^  ML] 

<hni  Pabtbbr  cav  hot  Bnn>  ms  Ck>FABiTNBB  bt  Dud^  withoat  Bathcri^ 

for  thftt  pnipoee. 
9bt«  PBonasnro  to  TsAirerEB  Pbofebtt  ov  Absebt  Pabtnbb,  or  to  ia- 

eor  liabilitiee,  are  regarded  as  absolutely  void  tm  agaisat  the  partner  whm 

did  not  join,  bat  valid  as  to  those  who  sign. 
(hn  Pabizbbb  gak  hot  Bibi>  Cofabtnbb  bt  a  Fobthoomino  Bond  to 

which  he  has  signed  the  latter^s  name  withoat  aathority,  and  a  statatorj 

Jndgment  on  sach  bond  ia  invalid  as  to  the  partner  not  signing. 
JviMnnDrrB  abb  Ck)NOLUsiTB  until  Begulablt  Bbvbbsed  between  partiea 

and  priviee,  where  the  coort  has  jarisdiotion  of  the  sabject-matter  and 

of  the  person;  bat  where  it  has  not  each  jarisdiotion,  its  judgments  may 

be  collaterally  impeached. 
It  n  Alwats  Comfbtbnt  to  Inquibb  into  Jubibdioiiok  of  a  coart».  for 

on  this  the  judgment  must  depend  for  its  validity. 

0EATUTOBT  JUDOMBNT  ON  FOBTHOOMINO  BOND  IS  NOT  BiNDIKO  CD  000  HOI 

■^gning  the  bond,  as  there  is  nothing  on  which  the  judgment  ooald  lest^ 
although  his  name  was  signed  to  the  bond  by  his  partner. 

OhB  NOV  PabTT  TO  A  FOBTHOOMINO  BONB  GAN  ObJBOT  AT  AnT  TdCB  altSV 

the  retam  term  to  its  operating  so  as  to  charge  hini,  hit  name  hariqg 
been  signed  to  it  by  his  partner. 
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BxxcuTiov  OK  Void  Fobthooming  Bond  will  hot  ve  Amkhdkd  ao  aata 
oonf  orm  to  the  original  jadgment,  and  thus  validate  a  tale  nnder  the  eze- 
cation. 

Ebbob  from  the  Madison  drooit  court    The  opiiiion  sttlet 
the  case. 

Boberi  Sugkes,  for  the  plaintiff  in  error. 

W.  B.  ma,  coTUra. 

By  Court,  Shabkbt,  0.  J.  The  plaintiff  in  error  brotight 
ejectment  to  recover  tihe  east  half  of  the  south-west  quarter  of 
section  number  twenty,  in  township  nine,  of  range  three, 
east.  The  parties  made  an  agreed  case  in  the  court  below,  by 
which  it  appears  that  Smith  derived  title  to  the  land  in  contro- 
versy,  from  the  patentee,  Sumral,  in  1835.  In  1834,  two  judg- 
ments were  rendered  in  the  circuit  court  of  Madison  county, 
against  William  F.  Smith  and  Peter  0.  Gk>osey,  as  partners, 
trading  under  the  firm  of  William  F.  Smith  &  Co.,  in  favor  of 
Steele,  for  the  use  of  N.  and  J.  Dick  &  Co.  On  these  judg^ 
ments  executions  issued,  and  the  sheriff  levied  on  personal  prop- 
erty, and  took  forthcoming  bonds,  which  were  returned  forfeited; 
and  executions  were  afterwards  issued  on  the  forfeited  bonds, 
and  part  of  the  money  paid,  but  by  whom  it  does  not  appear. 
For  the  balances  due,  the  land  in  controversy  was  levied  on  and 
sold,  and  the  defendant  in  error  derives  title  from  the  purchaser 
at  sheriff's  sale.  It  was  in  proof,  that  the  forthcoming  bonds 
were  not  signed  by  Smith,  but  that  his  name  was  attached  to 
them  by  his  partner,  Qoosey,  and  no  authority  from  Smith  for 
that  purpose  was  shown.  The  court  gave  judgment  for  the  de- 
fendant, and  the  case  comes  up  by  writ  of  error,  and  it  is  now 
insisted  that  Goosey  had  no  power  to  bind  his  copartner.  Smith, 
by  signing  the  partnership  name  to  the  forthcoming  bonds,  which 
were  sealed  instruments,  and  that  the  executions  under  which 
the  land  was  sold,  having  issued  on  these  bonds,  were  therefore 
void.    If  this  position  be  true,  the  plaintiff  must  recover  his  land. 

It  seems  to  have  become  almost  an  axiom  in  law,  that  one 
partner  can  not  bind  his  copartner  by  deed,  without  authority 
for  that  purpose.  This  limitation  arises  from  the  technical  rule, 
that  to  bind  another  by  deed  requires  a  special  authority.  Part* 
nerships  are  usually  formed  for  conducting  mercantile  transao* 
tions,  or  for  carrying  on  business  which  does  not  require  the 
use  of  sealed  instruments,  and  it  is  therefore  generally  out  of 
the  usual  order  of  business  for  one  member  of  the  firm  to  exe- 
ffute  deeds  for  the  others.     Such  a  power  would  enaUe  one 
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partner  to  incumber  with  liens  the  entire  individual  property  of 
his  copartner,  and  on  this  account  it  is  contrary  to  the  policy  of 
the  law  to  give  effect  to  such  instruments. 

This  question  was  fully  investigated  by  Chief  Justice  Marshall, 
in  the  case  of  Anderson  and  WUkina  v.  Thmpkina  et  al, ,  1  Brock. 
456.  He  expressed  himself  as  being  dissatisfied  with  the  ex- 
tent to  which  the  rule  had  been  carried,  and  held  that  it  could 
not  apply  in  cases  where  the  contract  need  not  be  by  deed.  In 
such  cases,  he  said,  the  deed  could  not  make  void  a  contract 
which  would  be  valid  without  it.  Still,  he  held  the  rule  to  be 
a  sound  one  in  its  application  to  property  that  can  pass  only  by 
deed,  and  liabilities  that  can  be  created  only  by  deed.  Chancellor 
Kent,  also,  seems  to  regard  the  rule  as  well  settled,  and  on 
sound  policy,  that  one  partner  can  not  bind  his  copartner  bj 
deed,  except  in  one  or  two  instances  relating  to  releases  of  debla 
due  the  firm,  or  to  proceedings  in  bankruptcy:  3  Kent's  Com., 
6th  ed.  47,  et  seq.  Indeed,  no  principle  has  received  more  uni« 
versal  assent,  and  no  rule  seems  to  admit  of  fewer  exceptions. 
Deeds  so  made,  which  profess  to  transfer  the  property  of  the 
absent  partner,  or  which  incur  liabilities,  are  regarded  as  abso- 
lutely void  as  against  the  partner  who  did  not  join,  but  valid  as 
to  those  who  did  sign.  It  becomes  a  matter  of  some  conse- 
quence to  inquire  into  the  effect  of  a  judgment,  which  has  been 
procured  in  consequence  of  a  deed  executed  by  one  partner  in 
the  name  of  the  firm,  inasmuch  as  the  forthcoming  bond,  which 
was  executed  by  Goosey,  became  a  judgment  by  operation  of 
law,  when  forfeited,  and  on  it  the  execution  issued  under  which 
the  land  in  controversy  was  sold.  Oreen  v.  W.  dh  T.  Beala,  3 
Cai.  254,  is  a  leading  case  on  this  subject,  and  very  much  in 
point.  A  warrant  of  attorney,  tmder  seal,  was  executed  by  one 
partner  in  the  name  of  the  firm,  on  which  a  judgment  was  ren- 
dered and  an  execution  issued.  The  partner  who  did  sign  the 
warrant,  moved  to  set  aside  the  execution.  The  court  refused 
to  give  him  relief,  because  he  was  legally  liable  in  a  proper  ac- 
tion, but  the  court  decided  that  the  judgment  was  void  as  to 
the  partner  who  did  not  sign,  and  that  they  would  give  him  re- 
lief by  directing  that  the  execution  should  not  be  levied  on  his 
property.  Again,  in  the  case  of  Crane  v.  French  &  Wilkins,  1 
Wend.  811,  it  was  held  that  one  partner  can  not  confess  a  judg- 
ment which  will  bind  his  copartner  individually.  The  same 
question  was  again  very  fully  discussed  in  the  case  of  Orase^ 
brook  V.  MsCreedie  A  Senior,  9  Id.  437.  A  judgment  vTas  ren- 
dered on  a  coffnovU^  given  to  an  attorney  as  the  attorney  of  tlM 
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firm,  when  in  fact  he  was  onlj  employed  by  one  member,  the 
other  being  ignorant  of  the  proceeding.  The  conrt  lefoBed  to 
set  aside  the  judgment,  bat  opened  it  bo  as  to  allow  the  other 
partner  to  contest  the  claims.  By  this  refusal  the  court  yirto- 
ally  held,  that  although  one  member  of  a  firm  can  not  bind  the 
other,  by  confessing  a  judgment,  yet,  that  the  attorney  of  one 
member  may  bind  the  firm  by  such  confession.  This  decision 
was  based  on  a  previous  one,  which  decided  that  a  judgment 
confessed  by  an  attorney  without  authority,  is  binding  on  the 
party,  and  that  he  must  have  his  recourse  on  the  attorney. 
With  this  feature  in  the  case  we  have  no  concern;  it  is  cited  for 
the  purpose  of  showing  that  one  member  of  a  firm  can  not  faind 
his  copartners  by  a  confession  of  judgment,  and  that  principle 
is  fully  recognized.  On  the  strength  of  these  authorities,  we 
are  bound  to  hold,  that  the  bond  given  by  Goosey  was  invalid 
as  to  Smith,  and  also  that  the  statutoiy  judgment  on  the  bond 
was  equally  invalid.. 

But  it  is  insisted  that  the  validity  of  these  judgments  can  not 
be  thus  collaterally  inquired  into.  We  have  seen,  from  the  au- 
thorities, that  such  judgments  may  be  declared  inoperatiTe  on 
motion,  which  is  but  a  collateral  inquiry.  Judgments  are  con* 
elusive  until  regularly  reversed  between  parties  and  privies, 
where  the  court  has  jurisdiction  of  the  subject-matter  and  of  the 
person;  but  where  it  has  not  such  jurisdiction,  its  judgments 
may  be  collaterally  impeached.  It  is  always  competent  to  in- 
quire into  the  jtuisdiction  of  the  court,  for  on  this  the  judgment 
must  depend  for  validity.  On  the  forfeiture  of  a  forthcoming 
bond,  there  is  no  formal  judgment.  The  forfeiture  operates  as 
a  judgment  by  virtue  of  the  statute;  and  it  must  be  based  on 
such  a  foundation  as  veill  support  a  judgment.  If  Smith  did 
not  sign  the  bond,  there  was  nothing  on  which  the  statutoiy 
judgment  could  rest.  It  is  like  a  judgment  without  jurisdiction 
over  the  person.  The  process  to  render  Smith  amenable  to  the 
jurisdiction  is  wanting.  He  was  not  a  party  to  the  bond,  and  of 
course  its  forfeiture  could  not  operate  as  a  judgment  against  him. 

Again  says  the  counsel,  it  is  too  late  to  obj^t  to  a  forUicom- 
ing  bond  after  the  return  term.  It  is  true  that  a  party  to  such 
a  bond  can  not  have  it  quashed  after  the  return  term,  but  it  is 
never  too  late  for  one  who  is  not  a  party  to  it,  to  object  to  it9 
operating  to  charge  him.  As  to  him  it  is  void.  And  it  is  also 
said  that  in  judicial  proceedings  one  partner  may  give  a  bond 
which  vrill  bind  the  firm.  Whether  this  be  true  in  any  case  we 
need  not  inquire;  it  is  certainly  a  misapprehension  of  the  law 
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when  such  bonds  are  to  become  the  foundation  of  a  judgment 
without  further  notice  to  the  party  who  did  not  sign.  The  po- 
sition is  also  taken  that  such  bonds  are  not  void  but  Toidable, 
because  they  may  become  binding  by  the  acquiescence  of  the 
party.  Such  acquiescence  may  be  regarded  as  evidence  that  the 
party  who  did  not  sign,  gave  power  to  the  other  partner  to  sign 
for  him.  Such  authority  may  be  by  parol,  if  the  party  be  pres- 
ent, and  then  it  is  as  much  his  bond  as  though  he  had  signed 
it.  But  the  authorities  referred  to  hold  them  to  be  void.  If 
any  such  authority  had  been  given  by  Smith,  it  was  incumbent 
on  the  defendant  to  have  proven  it. 

It  is  further  urged  that  even  if  the  bonds  were  void,  that  still 
the  sale  by  the  sheriff  may  be  sustained  as  resting  on  the  origi- 
nal  judgments,  and  the  executions  so  amended  as  to  conform  to 
the  judgments.  The  executions  under  which  the  property  was 
sold,  issued  on  the  bonds,  reciting  that  the  forfeiture  had  the 
force  and  effect  of  a  judgment,  and  it  includes  different  parties, 
as  it  is  against  the  surety  as  well  as  the  principal.  To  amend  it, 
would  be  to  make  a  new  execution.  Besides,  an  amendment 
would  not  get  rid  of  the  mischief  which  the  rule  of  law  is  in- 
tended to  prevent,  and  it  would  also  probably  release  parties 
who  are  now  liable,  and  charge  parties  who  may  be  released, 
and  thus  entirely  change  the  effect  of  the  process.  When  an 
original  judgment  is  against  all  the  members  of  a  firm,  it 
may  seem  immaterial  whether  the  bond  be  signed  by  all  the 
members  or  by  one  for  all,  they  being  already  bound.  But  the 
consequences  may  be  important.  The  rights  of  the  defendants 
are  materially  changed  by  giving  a  forthcoming  bond.  It  oper- 
ates as  an  irrevocable  judgment  by  barring  a  writ  of  error.  A 
judgment  may  be  obtained  without  actual  service  of  process, 
and  if  in  such  case  one  partner  may  bind  the  other  by  forthcom- 
ing bond,  one  who  is  entirely  ignorant  of  the  existence  of  any 
legal  proceeding  against  him,  may  have  his  entire  property  in- 
cumbered without  his  knowledge  or  consent.  The  law  has  it  in 
view  to  prevent  one  partner  from  disposing  of,  or  creating  liens, 
on  the  individual  property  of  the  others,  and  any  means  by 
which  such  a  result  is  brought  about  must  be  illegal.  We  there- 
fore think  the  law  on  the  agreed  case  is  for  the  plaintiff;  the 
judgment  must  therefore  be  reversed  and  entered  accordingly. 

Power  ov  Pabtnbb  to  Bind  Copabtneb  bt  Ihbxbumxiit  uhdeb  Ssali 
Bee  Bond  ▼.  AUhen,  40  Am.  Dec.  550,  and  note. 

JuDOXXNTS,  CoNOLUSiVENBSS  OF:  See  Gng  V.  Chase^  41  Am.  Dea  d75| 
Bwiffffari  V.  Barber,  39  Id.  418;  Eastman  v.  Cooper,  26  Id.  600,  and  note. 
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MmoB  V.  Pbesident  Ain>  Selectmen  of  Natchez. 

[4  CbOEDXi  ASD  MiHWHiTiTt,  003.) 
PiTKCHASEBS  ABB  NOT  BVQUIBED  TO  LoOK  INTO  BxOUUkBITT  OF  JUDOMSmS 

and  executions  under  which  they  puTchase. 
Ibbboulabitt  in  Noncx  of  Salb  Givbn  bt  Shxbiff  does  not  vitiate  a  aab 

made  by  him  to  a  bonajide  purchaser. 
Ibbbottlaritibs  id  Shxbiffs*  Salbs,  caaea  involving  the  effect  of  anoh  irre^ 

ularities  discussed  by  Sharkey,  J. 
Shbbiff's  Powbb  to  Sbll  Land  ts  not  a  Kakkd  Statdtobt  Power,  baft 

is  derived,  not  from  statute,  but  from  the  Judgment  and  execution;  the 

statute  makes  both  real  and  personal  property  alike  liable  to  execution. 
To  Bbndbb  Statb  Law  Valid  bt  Adoption  in  Unitbd  Statbb  CouBn^ 

it  must  be  adopted  as  it  exists,  without  any  material  alteration. 

Ejeotment  by  Minor  and  oiherB  against  the  president  and  aa- 
leotmen  of  Natchez.  Plea,  not  gtiilty.  Plaintiff  offered  in  eri* 
dence  a  judgment  recoyered  in  the  United  States  circuit  court, 
by  one  Strother;  an  execution  issued  thereon  and  levied  on  the 
city  hall  and  market-house,  and  a  deed  of  said  property,  at  which 
complainant  became  the  purchaser.  The  deed  was  rejected. 
The  grounds  of  objection  appear  from  the  opinion.  A  rule  of 
the  circuit  court  was  read,  by  which  the  marshal  was  required 
to  advertise  sales  by  placing  notices  in  three  public  places  in  the 
county,  thirty  days  before  the  sale  in  the  case  of  real  estate;  or 
to  give  notice  by  publication  in  some  newspaper,  when  requested 
by  the  defendant.  Judgment  for  defendant;  plaintiff  brought 
error. 

Montgomery  and  Boyd^  for  the  plaintiff  in  error. 
Chorge  Winchester^  contra. 

SHABXEr,  0.  J.  The  plaintiff  in  error  brought  ejectment  for  a 
lot  of  land  in  the  city  of  Natchez,  and  to  the  opinion  of  the 
court  in  ruling  out  his  title  papers,  he  excepted. 

He  claimed  title  to  the  lot  in  controversy,  bs  the  purchaser  at 
a  sale  made  by  the  marshal  of  the  southern  district  of  MissiB- 
sippi,  and  introduced  the  judgment  and  a  fieri  fadM  thereon, 
'which  was  levied  on  the  lot,  but  the  sale  was  suspended  by 
tupersedeas.  He  also  offered  in  evidence  a  venditioni  expcnaB^ 
under  which  the  lot  was  sold,  and  the  marshal's  return  there- 
on, but  the  return  was  objected  to,  and  ruled  out,  on  the 
ground  that  it  showed  the  advertisement  of  the  sale  to  have 
been  illegal.  In  the  return  the  marshal  certifies  that  he  offered 
the  lot  at  public  sale  at  the  door  of  the  court-house  of  Adams 
eoiinty,  on  the  seventeenth  of  January,  1842,  **  legal  notice  of 
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which  sale  he  had  given  in  the  public  newspaper  called  ihe 
Courier,  published  in  the  city  of  Natchez/'  and  that  William  J. 
Minor  was  the  highest  and  best  bidder,  and  declared  to  be  the 
purchaser.  The  plaintiff  next  offered  to  read  the  deed  from 
the  marshal,  but  this  also  was  objected  to  and  ruled  out. 

The  yalidiiy  of  the  sale  made  in  the  manner  stated  in  the  re- 
turn, is  the  important,  question  in  the  cause.  If  that  was  valid, 
of  course  the  deed  was  improperly  ruled  out,  but  if  it  was  in- 
valid, the  purchaser  acquired  no  title,  and  both  the  return  and 
the  deed  were  properly  rejected.  The  supposed  defect  in  the 
sale,  consists  in  the  illegality  of  the  advertisement  made  by  the 
marshal,  he  having  advertised  in  a  newspaper,  when  the  law 
points  out  a  different  mode.  That  this  objection  may  be  under- 
stood, it  is  necessary  to  refer  to  the  statutory  provisions  on  the 
subject  of  sheriffis'  sales,  which  contain  the  law  also  in  reference 
to  the  marshal.  By  the  seventeenth  section  of  the  law  in  rela- 
tion to  executions,  How.  &  Hutch.  Dig.  633,  it  is  provided  that 
no  sheriff  shall  sell  property  by  virtue  of  an  execution  in  a  pri- 
vate manner,  but  such  sale  shall  be  at  the  court-house  door,  on 
the  first  and  third  Mondays  in  every  month,  and  shall  not  com- 
mence before  eleven  o'clock  a.  m.,  nor  continue  later  than  four 
o'clock  p.  M.  "And  the  sheriff  or  other  officer  shall  give,  in  the 
case  of  personal  property,  at  least  ten  days'  public  notice;  and  in 
the  case  of  lands  and  tenements,  at  least  thirty  days'  public  notice 
of  such  sale,  by  advertisement  at  the  door  of  the  court-house  of 
his  county,  and  at  two  other  public  place  within  the  same;  one 
of  which  shall  be  in  the  vicinage  or  neighborhood  at  which  the 
property  was  taken;  and  also  in  one  of  the  public  gazettes,  if 
there  be  one  published  in  his  county."  This  act  was  repealed 
in  1841,  by  an  act  which  is  entitled  **  an  act  to  prevent  unneces- 
sary charges  against  debtors/'  which  provides  that  sales  shall 
be  advertised  by  posting  up  notices  in  at  least  five  public  places 
in  the  county,  one  of  which  shall  be  at  the  court-house  door. 
By  the  third  section  of  this  repealing  act  it  is  declared  that  its 
provisions  shall  not  extend  to  cases  in  which  the  defendant  may 
request  that  the  notice  shall  be  given  in  a  newspaper,  if  such 
request  be  made  at  the  time  of  the  levy.  By  a  rule  of  the 
United  States  court,  this  l^w  was  adopted  before  the  sale  in  this 
instance,  as  applicable  to  execution  process  emanating  from  that 
oonrt. 

As  the  law  then  required  the  marshal  to  advertise  by  posting 
up  notices  in  five  public  places,  it  is  clear,  from  his  return,  that 
he  has  committed  an  irregularity  by  departing  from  the  law. 
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unless  he  acted  on  the  request  of  the  defendant.  It  was  said 
in  alignment,  and  Teiy  trolj,  that  to  adTertiae  in  a  newspaper  is 
not  necessarily  a  violation  of  the  law,  it  is  the  proper  mode 
when  the  defendant  requests  that  the  sale  should  be  so  adver- 
tised; and  on  this  account  the  propriety  of  the  decision  in  rul- 
ing out  the  return,  might  well  be  questioned.  The  plaintiff 
might  have  been  prepared  to  support  the  return  bj  the  jiroper 
evidence  of  a  request  made  by  the  defendant;  but  we  pass  that 
by,  and  proceed  to  the  more  important  question. 

Does  this  irregulariiy  of  the  marshal  vitiate  his  sale?  It  is 
not  pretended  that  there  was  any  defect  in  the  judgment,  or  in 
the  execution.  The  object  of  the  law  in  requiring  that  sales 
shall  be  advertised  is  plain  enough.  It  was  designed  to  prevent 
a  sacrifice  of  property.  The  sheriff  is  the  officer  of  the  court, 
who  acts  under  an  official  responsibility  to  the  court,  as  well  as 
to  the  parties.  The  execution  is  his  warrant,  and  he  is  bound 
to  obey  its  mandate.  When  he  does  so,  it  is  the  policy  of  the 
law  that  purchasers  at  his  sales  should  be  protected.  The  law 
does  not  impose  it  as  a  duty  on  purchasers  to  look  into  the  r^- 
ularity  of  the  judgments  and  executions  under  which  they  pur- 
chase. Hence  if  a  sheriff  sell  under  a  judgment  which  is  after- 
wards reversed,  the  purchaser  is  not  affected.  The  owner  of 
the  property  is  restored  to  the  proceeds,  but  not  to  the  prop- 
erty: 2  Tidd's  Pr.  1033,  1186.  And  so  if  he  sell  under  an  ex- 
ecution which  is  irregular:  Id.  1032.  If  the  law  will  not  vacate 
a  sale  made  under  an  irregular  judgment,  it  would  seem  to  fol- 
low as  a  legitimate  consequence,  that  it  will  not  avoid  a  sale 
for  an  irregularity  of  the  sheriff.  The  policy  of  sustaining  the 
sale,  must  be  as  strong  in  the  one  case  as  in  the  other.  Indeed 
there  is  a  stronger  reason  why  the  irregularity  of  the  sheriff 
should  be  disregarded;  the  injured  party  has  his  remedy  against 
the  sheriff;  whereas  he  is  without  remedy  in  case  the  judgment 
be  irregular.  The  sheriff,  being  the  accredited  officer  of  the  law, 
is  presumed  to  act  in  obedience  to  law,  and  the  community  has 
a  right  to  rest  upon  the  presumption  that  he  acts  correctly,  and 
the  law  sustains  rights  acquired  under  that  presumption.  He 
derives  his  authority  to  sell,  from  the  judgment  and  execution, 
not  from  the  advertisement.  The  purchaser  is  not  put  upon  in- 
quiry as  to  the  regularity  of  the  judgment  and  execution.  In 
the  official  character  of  the  sheriff,  and  his  general  power  de- 
rived from  that  character,  purchasers  have  a  guaranty  that  they 
will  be  protected  in  their  title. 

U  this  law  is  to  be  so  construed  as  to  defeat  a  sale  for  the 


Jan.  1845.]  MmoR  v.  Natchez.  491 

irregularity  of  the  adyertiaement,  the  object  of  the  law  requir- 
ing public  notice  to  be  given,  is  defeated.  Property  will  never 
command  its  value,  when  the  purchaser's  title  is  to  depend  upon 
the  regularity  of  the  notices  of  sale.  No  one  would  buy,  unless 
satisfied  that  proper  notice  had  been  given,  a  fact  not  likely  to 
be  known  by  many,  and  perhaps  by  none,  of  the  bystanders  at 
a  sheriff's  sale.  Titles  to  land  must  be  matters  of  record,  but  if 
the  notices  given  by  the  sheriff  are  to  constitute  a  link  in  the 
chain  of  title,  it  will  no  doubt  often  happen  that  this  link  must 
be  supplied  by  parol  testimony.  I  suppose  if  the  sheriff  is  not 
authorized  to  sell  without  the  proper  notices  of  sale,  that  it  will 
in  all  cases  be  incumbent  on  his  vendee  to  show  that  he  has  com- 
plied with  the  law  in  this  respect.  If  giving  the  proper  number 
of  notices  at  proper  places,  constitute  a  condition  precedent,  the 
performance  must  be  proved.  It  is  on  this  principle  that  the 
purchaser  at  sheriff's  sale  must  produce  the  judgment  and  exe- 
cution. How  is  the  purchaser  to  protect  himself?  The  law 
does  not  require  any  evidence  of  these  notices  to  be  perpetuated. 
The  notices  are  matters  in  pais,  constituting  no  part  of  the  record. 
If  the  sheriff  should  happen  to  return  that  he  had  given  proper 
notice,  this  would  not  mend  the  matter.  The  counsel  for  the 
defendants  in  error  has  insisted  that  the  recitals  in  the  deed  are 
not  evidence,  and  has  cited  authorities  which  sustain  that  po- 
sition. The  sheriff's  return  would  not  be  conclusive  evidence, 
even  if  he  was  bound  to  certify  in  his  return  that  he  had  given 
the  requisite  notices,  but  he  is  not.  The  purchaser  then,  in 
many  cases  at  least,  would  be  driven  to  a  bill  to  perpetuate  tes- 
timony, or  run  the  risk  of  losing  his  land  for  a  defect  in  his  title. 
The  effect  of  vacating  the  sale  is  to  make  titles  depend  upon 
parol  proof.  Suppose  the  sheriff  should  return  that  he  had  ad- 
vertised at  five  public  places,  it  would  be  competent  for  the 
defendant  to  prove  that  they  were  not  public  places,  and  thus 
vacate  the  sale,  for  it  is  as  important  that  the  notices  should  be 
given  at  public  places,  as  that  they  should  be  given  at  all.  With 
all  these  obstacles  in  view,  does  it  not  necessarily  follow,  that 
the  property  of  the  unfortunate  debtor  must,  in  many  instances, 
fail  to  bring  a  sum  which  bears  any  proportion  to  its  true  value  ? 
The  notice  may  be  given  in  a  newspaper  if  the  defendant  should 
BO  request.  Such  request  then  becomes  a  requisite  to  a  complete 
title,  but  how  is  the  purchaser  to  be  prepared  to  prove  it  ?  It  is 
not  necessarily  to  be  made  in  writing,  and  if  so  made,  it  does 
not  become  record  evidence.  These  consequences  are  serious, 
md  must  show  that  to  hold  a  sale  void  because  of  an  irregularity 
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in  the  officer,  without  an  express  authority  for  so  deciding,  would 
come  in  conflict  with  that  policy  in  the  law  which  protects  bona 
fidie  purchasers  at  sheriffs'  sales. 

With  the  utmost  desire  to  arrive  at  a  conclusion  which  will 
accord  with  the  principles  of  the  law,  we  have  sought  for  all  the 
lights  to  be  derived  from  adjudged  cases,  which  to  some  extent 
will  be  reviewed.  In  the  case  of  Doe  ex  dem.  Van  Campen  v. 
Snyder,  3  How.  (Miss.)  66,  the  counsel,  who  now  insists  that 
this  sale  is  void,  succeeded  in  maintaining  that  a  sale  of  land 
made  under  an  execution  which  was  afterwards  quashed,  was 
valid.  The  authorities  there  introduced,  held  that  a  sale  under 
execution  after  the  judgment  had  been  paid  was  valid,  which 
was  also  true  in  the  case  referred  to  in  3  Howard.  One  of  the 
cases  there  cited,  ^en  held  that  a  sale  under  a  void  execution 
was  valid.  The  case  of  Cooper^s  Lessee  v.  OaJbraUh,  3  Wash. 
646,  was  cited,  and  on  that  case  the  court  seems  mainly  to  have 
relied.  It  was  there  decided  that  in  ejectment  by  the  purchaser 
at  sheriff's  sale,  against  the  defendant  in  execution,  the  plaintiff 
need  only  produce  the  judgment,  the  execution,  and  the  sheriffs 
deed,  and  that  the  defendant  will  not  be  permitted  to  controvert 
such  tiUe;  that  the  sheriff  acts  as  the  agent  of  the  defendant, 
fully  empowered  to  sell,  and  the  defendant  receives  the  purchase 
money,  by  having  it  applied  in  discharge  of  his  debt;  on  which 
the  law  raises  a  contract  in  like  manner  as  if  the  conveyance  had 
been  made  by  the  defendant.  This  doctrine  operates  powerfully 
against  the  defendants  in  error,  who  were  also  defendants  in  the 
execution  under  which  the  plaintiff  purchased.  In  Jackson  ea 
dem,  Saunders  v.  CaldweU,  1  Cow.  622,  it  seems  to  be  admitted 
as  the  settled  law,  that  a  honjafide  purchaser  at  sheriff's  sale  ao- 
quires  a  good  tide  as  against  the  defendant  in  execution,  unleei 
it  is  not  only  voidable,  but  absolutely  void. 

The  case  of  Hamilton  v.  Shrewsbury,  4  Band.  427  [15  Am. 
Dec.  779],  decides  that  a  bona  fide  purchaser  at  sheriff's  sale  is 
not  affected  by  the  irregularities  or  improper  conduct  of  the 
sheriff.  The  same  doctrine  has  been  recognized  in  Massachu- 
setts, notwithstanding  the  reliance  on  the  dedsions  of  the  su- 
preme court  of  that  state  to  establish  the  reverse  of  this  doo- 
trine.  In  the  case  of  TUcomb  v.  Marine  and  Mre  Insurance  Comr 
pany,  8  Mass.  326,  the  court  held  the  law  to  be,  that  delays  or 
irregularities  in  levying  the  execution,  or  in  the  proceedings  of 
the  officer,  would  not  defeat  the  tide  of  a  purchaser  of  personal 
property,  although  the  officer  might  be  liable.  The  case  of 
Wheaton  v.  Sexton,  4  Wheat.  503,  is  a  strong  one  to  the  same 
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effect.  Land  was  sold  after  the  return  day  of  the  execution, 
which  was  in  fact  never  returned,  and  the  purchaser  brought 
ejectment  against  the  defendant  in  execution.  The  court  say, 
"  the  purchaser  depends  upon  the  judgment,  the  leyy,  and  the 
deed.  All  other  questions  are  between  the  parties  to  the  judg- 
ment and  the  marshal." 

In  the  case  of  Jachsan  ex  dent.  Ten  Eyck  t.  Walker^  4  Wend. 
462,  an  objection  was  taken  to  the  sheriff's  return  because  it  did 
not  describe  the  land.  This  was  held  unnecessary,  and  Chief 
Justice  Savage  remarked,  that  he  must  describe  it  in  his  adver- 
tisement; but  even  if  he  failed  to  comply  with  the  directions  of 
the  statute  in  that  respect,  the  title  of  the  purchaser  would  not 
be  affected  by  his  neglect.  This  rule  seems  generally  to  prevail 
in  the  decisions  in  New  York,  not  as  was  contended,  in  virtue 
of  any  statatory  proyision.  but  on  conunon  law  principles. 

This  question  has  been  frequently  raised  in  other  states,  and 
has  been  decided  directly  in  favor  of  the  validity  of  a  sale  made 
after  irregular  notice.  In  the  case  of  Lawrence  v.  Speedy  2  Bibb, 
401,  an  objection  was  taken  to  the  validity  of  a  sale  of  personal 
property,  on  the  ground  that  the  sheriff  had  not  advertised  the 
sale  according  to  the  statute.  The  court  said  the  sheriff  had 
not  acted  in  conformiiy  with  law,  and  quoted  a  part  of  the  act 
which  required  that  the  sheriff  should  advertise  the  sale  ''  at  the 
court-house  door,  and  at  the  meeting-house  door,  and  most  pub- 
lic places  within  the  county;"  but,  said  the  court,  the  act  is 
silent  as  to  the  consequences  of  a  failure  on  the  part  of  the 
sheriff  to  comply  with  the  requisitions,  and  it  was  decided  that 
although  such  omission  might  render  the  sheriff  liable,  yet  the 
sale  was  valid;  and  the  same  doctrine  was  afterwards  recognized 
by  the  same  court:  Broion  v.  MiUer,  3  J.  J.  Marsh.  439.  Our 
statute  is  also  silent  as  to  the  consequences,  and  the  effect  must 
therefore  rest  upon  general  principles. 

In  Turner  v.  McCrea,  1  Nott  &  M.  11,  the  supreme  court  of 
South  Carolina  decided,  that  the  failure  of  the  sheriff  to  adver- 
tise land,  did  not  affect  the  title  of  a  bona  fide  purchaser.  In 
the  case  of  Den  ex  dem,  Odxyme  v.  Woodacm^  Hayw.  (N.  C.)  24, 
on  the  trial  of  an  action  of  ejectment,  an  objection  was  taken 
that  the  land  had  been  sold  by  the  sheriff  under  execution,  with- 
out the  forty  days'  notice  which  the  statute  required;  but  it  was 
held  that  his  vendee  was  not  affected  by  the  omission.  And  in 
the  case  of  Doe  ex  dem.  Jones  v.  Fulgham,  2  Murph.  864,  the 
fiame  question  was  again  raised  before  the  same  court,  in  the 
trial  of  an  action  of  ejectment.    The  sheriff  had  sold  the  land 


494  Minor  v.  Natchez.  [Miaa 

under  execution  without  giving  the  forty  days'  notice,  aa  re- 
quired by  the  statute,  and  it  was  again  held  that  tfaisirzegularily 
in  the  officer  did  not  affect  the  title  of  a  b<ma  fide  vendee.  In 
these  decisions  the  policy  and  object  of  the  law  requiring  notice 
to  be  given,  were  fully  considered,  as  were  also  the  evilb  whidi 
would  result  from  holding  the  title  of  the  sheriff^s  vendee  to  be, 
for  that  reason,  defective.  These  decisions,  being  directly  on 
the  question  now  before  us,  must  be  entitled  to  great  vreight, 
and  they  are  not  in  conflict  with  the  authorities  introduced  bf 
defendant's  counsel,  as  will  be  seen  from  an  examination  of  the 
cases. 

A  decision  which  has  been  pressed  upon  us  as  a  direct  author- 
ity, is  the  case  of  Thatcher  v.  F(yu)eU,  6  Wheat.  119,  That  case 
was  decided  under  a  law  differing  essentially  in  its  provisions 
from  our  statute,  and  on  a  principle  which  does  not  arise  in  this 
case.  The  sale  VTas  made  by  the  sheriff,  as  tax  collector,  for  the 
non-payment  of  taxes  by  a  non-resident.  The  sheriff's  deed 
was  held  to  pass  no  titie,  for  want  of  jurisdiction  in  the  court 
By  a  law  of  Tennessee,  if  non-residents  failed  to  render  a  list  of 
taxable  property,  to  the  justice  authorized  to  receive  it,  then  tiie 
sheriff  was  authorized  to  levy  a  distress  on  personal  property; 
and  if  there  was  no  personal  property,  the  sheriff  VTas  required 
to  report  to  the  c6unty  court,  whose  duty  it  was  to  direct  the 
derk  to  make  out  a  certificate  of  the  lands  liable  for  the  pay- 
ment of  taxes,  which  was  to  be  published,  and  if  no  person  paid 
the  taxes  within  thirty  days,  then  the  act  directed  the  court  to 
enter  up  judgment  for  the  amount  of  taxes  due,  on  which  execu- 
tion was  to  issue,  under  which  the  sheriff  was  authorized  to  sell 
the  land.  The  defendants  in  ejectment  held  under  such  a  deed. 
The  principal  objection- urged  against  the  validity  of  this  deed, 
by  the  supreme  court,  was  that  the  record  of  judgment  did  not 
show  that  the  sheriff  had  reported  to  the  county  court  that  there 
were  no  goods  and  chattels.  It  was  said  the  act  gave  no  juris- 
diction to  the  court  over  the  land  of  a  delinquent  for  taxes,  until 
the  sheriff  had  reported  no  goods  and  chattels,  which  the  court 
said  was  an  important  fact,  and  ought  to  appear  on  the  record. 
It  was  also  said  the  record  was  defective,  in  not  showing  that 
the  publications  had  been  made  which  were  required  by  the  act. 
What  was  the  principle  on  which  this  decision  was  based  ?  It 
was  distinctiy  stated  by  Chief  Justice  Marshall,  in  this  language: 
''  In  summary  proceedings,  where  a  court  exercises  an  extraordi- 
nazy  power  under  a  special  statute  prescribing  its  course,  we 
think  that  course  ought  to  be  exactiy  observed;  and  those  facts. 
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especially,  which  give  jurisdiction,  ought  to  appear,  in  order  to 
show  that  its  proceedings  are  coram  JTidice.  Without  this  act 
of  assembly,  the  order  for  sale  would  have  been  totally  Toid. 
This  act  giyes  the  power  only  on  a  report  to  be  made  by  the 
sheriff.  This  report  giyes  the  court  jurisdiction,  and  without  it 
the  court  is  as  powerless,  as  though  the  act  had  never  passed.'* 
Thus  it  will  be  seen,  that  this  case  turned  not  on  the  power  of 
the  sheriff,  or  the  validity  of  his  sale,  but  on  a  question  of  the 
jurisdiction  of  the  counly  court,  which  was  a  court  of  special 
and  limited  jurisdiction,  with  regard  to  which  the  rule  is  uni- 
versal, that  the  record  must  show  everything  which  was  neces- 
sary to  give  the  court  jurisdiction. 

The  cases  of  Stead's  Executors  v.  CowrsCy  4  Cranch,  403,  and 
Williams  v.  Peyton's  Lessee,  4  Wheat.  77,  were  both  cases  which 
arose  under  sales  made  for  the  non-payment  of  taxes.  In  such 
cases,  the  decisions  uniformly  hold,  that  the  purchaser  must 
show  that  the  collector  complied  strictly  wi^  all  the  pre- 
requisites of  the  law,  and  the  reason  is,  that  it  is  a  summary 
exercise  of  a  special  power,  expressly  delegated  by  statutes,  and 
the  reasoning  which  applies  to  courts  of  special  jurisdiction, 
applies  with  still  greater  force  to  the  exercise  of  this  statutory 
power  by  a  tax  collector.  His  power  can  only  be  exercised  on 
certain  contingencies,  and  these  contingencies  must  have  hap- 
pened, and  the  conditions  on  which  he  can  act  must  have  been 
performed,  before  his  act  can  be  valid.  His  power  does  not  at- 
tach, until  every  prerequisite  of  the  law  has  been  complied  with. 
Ko  presumption  arises  in  favor  of  the  legality  of  his  acts.  But 
it  is  not  so  with  the  sheriff.  He  derives  his  power  to  sell  from 
the  judgment  of  a  court  of  general  jurisdiction,  and  its  execu- 
tion process.  The  case  of  Jackson  v.  Shepard,  7  Cow.  88  [17 
Am.  Dec.  602],  was  also  a  question  which  arose  out  of  a  tax 
collector's  deed,  which  holds  to  the  same  strict  rule.  So  strict, 
indeed,  are  the  decisions  in  reference  to  sales  made  by  tax  col- 
lectors, that  the  supreme  court  of  New  Hampshire  held,  that  a 
tax  collector's  deed  was  prima/acie  void. 

We  are  also  referred  to  the  decisions  of  the  supreme  court  of 
Massachusetts,  none  of  which  are  directly  to  the  point.  Some 
of  the  decisions  refer  to  a  title  acquired  by  extent,  in  which  ob- 
jections were  taken  to  the  sufficiency  of  the  sheriff's  return. 
When  a  levy  is  made  on  land,  the  sheriff  causes  it  to  be  ap- 
praised, and  the  creditor  takes  it  at  the  appraised  value.  The 
execution  and  appraisement  are  returned  to  the  clerk's  office, 
and  the  return  operates  to  pass  title.    Hence  the  necessity  for 
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a  degree  of  strictness  which  does  not  prevail  when  the  sheriff 
passes  title  by  deed.  But  this  process  seems  to  be  regulated  by 
express  statutory  provisions,  which,  of  themselves,  require  that 
degree  of  strictness  which  the  courts  exact.  In  the  case  of 
Wellington  v.  Odle,  18  Mass.  483,  the  court  held  that  the  tenant, 
who  was  a  disseisor,  had  a  right  to  insist  that  all  measures  made 
necessary  by  law,  to  vest  a  title  in  the  sheriff's  vendee,  should 
be  proved  to  have  been  pursued.  It  was  said  that  the  title  of 
the  demandant  was  wholly  under  the  statute,  and  he  must  show 
a  substantial  compliance  with  the  requisites  of  the  statute. 
This  was  but  an  equity  of  redemption,  the  sale  of  which  seema 
to  be  regulated  and  limited  by  statute,  one  requisite  of  which  is, 
that  the  debtor  shall  be  personally  notified.  The  principal 
ground  of  objection  in  the  case,  seems  to  have  been  to  the  offi- 
cer's return,  because  it  did  not  conform  to  the  requisites  of  the 
law.  The  case  of  WiUiams  v.  Amory,  14  Mass.  20,  was  also  one 
in  which  the  validity  of  the  return  was  questioned,  on  the 
ground  of  a  defect  in  the  sheriff's  certificate  as  to  the  appraise- 
ment. In  these  cases  of  extending  the  land,  it  passes  to  the 
creditor,  who  is  a  pariy  to  the  proceeding,  and  not  to  a  third 
person,  who  is  a  honajide  purchaser.  They,  therefore,  bear  no 
analogy  to  an  absolute  sale  by  a  sheriff,  to  the  highest  bidder. 
On  a  similar  point  to  that  in  the  case  last  cited,  was  the  decision, 
referred  to  in  LUchfidd  v.  Cvdworth,  15  Pick.  28,  made.  We 
have  already  seen,  that  in  an  absolute  sale  of  chattels  by  the 
sheriff  under  execution,  the  supreme  court  of  Massachusetts 
holds  to  the  necessity  of  protecting  the  title  of  the  purchaser; 
and  the  transfer  of  real  estate,  by  execution,  must  therefore  be 
considered  as  depending  exclusively  on  the  peculiariiy  of  the 
statutory  provisions  in  relation  to  that  subject. 

Several  decisions  of  the  supreme  court  of  Tennessee  are  en- 
titled to  notice,  inasmuch  as  a  strict  compliance  with  the  direo- 
tions  of  the  statute,  in  regard  to  sheriffs'  sales,  has  been  held 
necessary.  The  statute  seems  to  require  that  written  notice  of 
the  time  and  place  of  sale  shall  be  served  upon  the  defendant, 
twenty  days  beforehand.  In  the  case  of  IMi  db  McBroum  v. 
McOavock  d>  Gordon,  1  Yerg.  469,  it  was  held  that  a  sale  was 
void  for  want  of  such  notice.  But  the  court  particularly  noticed 
and  quoted  a  provision  in  the  act,  which  seems  to  furnish  an 
ample  reason  for  the  decision;  that  every  sale  of  land  made 
contrary  to  the  provisions  of  the  act  should  be  null  and  void 
to  all  intents  and  purposes.  In  the  case  of  Noe^s  Lessee  v. 
Purchcqrile,  6  Id.  216,  it  was  held  that  if  the  defendant  had  aU 
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the  information  that  a  written  notice  would  haye  giyen  him,  and 
was  personally  present  at  the  sale,  it  was  sufficient.  The  ques- 
tion was  again  before  that  court  in  the  case  of  Loyd  y.  Anglin, 
7  Id.  428.  It  seems  that  personal  notice  is  only  required  when 
the  defendant  is  in  possession  of  the  land,  but  when  he  is  not 
in  actual  possession,  notice  in  the  gazette  and  at  the  court-house 
are  necessary.  The  sheriff  did  not  advertise  the  land  at  the 
court-house,  nor  regularly  in  the  gazette,  as  required,  and  the 
sale  was  held  to  be  void.  But  the  court  again  quoted  at  length 
the  section,  which  declared  sales  made  contrary  to  the  provisions 
thereof  absolutely  void,  and  the  decision  was  evidently  based 
upon  that  provision.  These  decisions,  therefore,  strong  as  they 
may  seem,  are  not  directly  in  point,  in  consequence  of  that 
peculiarity  in  the  statute  of  Tennessee,  which  is  not  found  in 
ours.  There  are,  therefore,  no  decisions  which  can  be  said  to 
come  in  conflict  vdth  those  cited,  which,  under  a  directory  stat- 
ute, hold  that  the  sale  is  valid,  notwithstanding  the  irregularity. 
The  seventeenth  section  of  the  act  referred  to  begins  by  declar- 
ing that  no  sheriff  or  other  officer  shall  sell  any  property  by 
virtue  of  an  execution  in  a  private  manner,  but  that  he  shall 
sell  at  public  sale  at  the  court-house  at  particular  times.  By  the 
latter  part  of  the  section  it  is  declared  that  he  shall  give  notice, 
in  case  of  personal  property,  ten  days,  and  in  case  of  real  estate, 
thirty  days.  It  does  not  declare  that  he  shall  not  sell  without 
such  notice;  nor  does  it  declare  the  sale  void.  It  can  only, 
therefore,  be  regarded  as  directory  as  to  the  latter  provision,  and 
any  violation  of  it  would  no  doubt  make  the  officer  liable  in 
damages,  but  can  not  affect  a  honafde  purchaser.  What  would 
be  the  effect  of  violating  the  first  provision,  which  prohibits  the 
sheriff  from  selling  in  a  private  manner,  we  are  not  now  called 
on  to  say.  The  decisions  which  have  been  cited  from  the 
Louisiana  reports  seem  to  have  been  made  in  accordance  with 
the  principles  of  the  civil  law,  and  can  not  therefore  be  regarded 
as  authority  in  a  court  which  is  governed  by  the  common  law. 
It  was  insisted,  in  argument,  and  indeed  much  pressed  upon 
ns,  that  the  dxeriff  sells  land  by  virtue  of  a  naked  statute 
power,,  uncoupled  vrith  an  interest,  and  therefore  the  statute 
must  be  strictly  pursued,  or  no  title  i>a8se8.  If  the  premises 
were  true,  the  conclusion  would  follow.  But  we  can  not  yield 
to  the  truth  of  the  proposition,  that  a  sheriff  sells  land  under  an 
execution  by  a  naked  statutory  power.  It  is  founded  in  an  en- 
tire misconception  of  the  law.  What  is  a  naked  statutory  power  t 
T  suppose  it  to  be  a  power  derived  from  the  statute  onty.    Is  it 
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true  that  the  aheriff  derives  his  power  from  the  statute  alone? 
Have  the  judgment  and  execution  no  agency  in  the  matter  ?  If 
it  be  a  naked  statute  power,  they  must  be  useless.  The  tnitti 
is,  the  sheriff  derives  his  power,  not  from  the  statute,  but  from 
the  judgment  and  execution.  The  statute  makes  real  and  per- 
sonal property  alike  liable  to  execution.  The  judgment  binds 
both  from  the  time  of  its  rendition,  and  the  sheriff,  being  the 
officer  appointed  by  law  to  execute  the  judgment  of  the  oourt, 
enforces  the  liability  by  sale.  It  is  not  controverted  that  an 
irregularity  in  advertising  personal  property  would  not  vitiate 
the  sale,  because  that  is  sold  under  the  common  law.  The 
sheriff  has  a  property  in  it,  which  entitles  him  to  sell.  It  ib 
true  the  sheriff  has  a  qualified  property  for  the  purpose  of  mak- 
ing the  money  to  satisfy  the  execution,  but  this  is  the  extent  of 
his  qualified  property,  and  he  sells,  not  by  virtue  of  any  right  in 
the  property,  but  by  virtue  of  the  judgment  and  execution; 
hence  if  the  judgment  and  execution  be  void,  his  sale  passes  no 
title.  But  is  the  common  law  so  much  more  potent  than  the 
statute,  that  it  will  hold  a  sale  of  chattels  to  be  good,  bat  a  sale 
of  land  made  precisely  imder  the  same  circumstances  to  be  void? 
The  truth  is,  there  is  no  difference.  Both  are  sold  under  the 
statute  law,  and  must  be  governed  by  the  same  rule.  A  tax  col- 
lector sells  by  a  naked  power,  because  there  is  no  judgment 
The  matter  begins  and  ends  with  him;  hence  the  statute  must  be 
strictly  pursued.  It  is  a  special  power,  and  like  a  limited  juris- 
diction; everything  must  be  shown  to  make  the  sale  valid.  Bui 
the  sheriff  sells  under  a  court  of  general  jurisdiction,  and  the  pui^ 
chaser  depends  upon  the  judgment,  the  execution,  and  the  deed. 
The  judgment  is  evidence  of  the  liability  of  the  property,  and  the 
execution  is  evidence  of  the  sheriff's  general  authority.  The  deed 
and  the  return  were  both  improperly  ruled  out;  and  the  jod^ 
ment  must  therefore  be  reversed,  and  the  cause  remanded. 

Mr.  Justice  Thaghkb,  having  been  counsel,  gave  no  opinion. 

OuLTTON,  J.  I  concur  in  the  conclusion  of  the  chief  justioe 
in  this  case.  I  think,  however,  that  the  act  of  1841,  of  our  leg- 
islature, in  regard  to  sales  under  execution,  was  never  legally 
adopted  by  the  circuit  court  of  the  United  States  for  this  dis* 
trict,  and  that  it  must  consequently  be  thrown  out  of  view  in 
this  case.  To  render  a  state  law  valid  by  adoption  in  the  courts 
of  the  United  States,  it  must  be  adopted  as  it  exists,  without 
any  material  alteration.  The  supreme  court  of  the  United  States 
recently  expressed  the  rule  in  these  terms:  **  The  act  of  oongreM 
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authorizes  the  court  to  adopt  a  change  in  the  process  made  by  a 
state  law,  but  not  to  adopt  it  only  in  part,  or  alter  it  in  any  re- 
spect:" MsGracken  v.  Haywardy  2  How.  (XJ.  S.)  615.  The  act  ol 
our  legislature  requires  the  advertisement  of  sale  to  be  made  at 
five  public  places,  in  the  county;  the  rule  of  court  at  three.  This 
amounts  to  new  legislation,  and  is  clearly  imauthorized.  The 
rule  has  no  force,  and  the  case  must  be  governed  by  the  law  ex- 
isting before  the  act  of  1841  was  passed. 

The  marshal  stated  in  his  return,  "  that  he  had  given  legal 
notice  of  the  sale  in  a  public  newspaper  called  the  Courier,  pub- 
lished in  the  city  of  Natchez,"  and  in  his  deed,  that  he  had 
given  thirty  days'  previous  notice  of  the  sale.  This  made  out, 
in  my  estimation,  at  least  b,  prima  fade  case  for  the  plaintiff  un- 
der the  law  as  it  then  existed,  and  authorized  the  reading  of  the 
deed.  If  the  defendant  had  then  offered  proof  to  rebut  this 
presumption,  and  to  show  that  legal  notice  was  not  in  fact  given, 
I  am  not  now  prepared  to  say  that  such  evidence  should  be  ex- 
cluded: T^roU  V.  McOavock^  1  Yerg.  469.  I  desire  to  reserve  the 
expression  of  an  opinion  upon  that  point,  until  a  case  shall  arise 
which  may  make  it  necessary. 

TiTUi  ov  PuBCHASBB  AT  ExBOUTiOK  Sali  depend*  in  no  wiie  upon  th« 
offioer*B  return,  bat,  insteftd,  upon  the  fact  of  there  having  been  a  aelsare  and 
ttle:  Bytr  v.  Entyrty  41  Am.  Deo.  410. 

Nones  or  EzxounoN  Sali,  and  ImuBonLABrms  nr  Salb:  See  Lotory  v. 
JSnoin,  39  Am.  Dec.  556,  and  note  referring  to  previona  oases  in  this  series. 

Failubb  to  Aovxbtisb  Judicial  Sali:  For  disonssion,  see  note  to . 
▼.  SfUUvan,  44  Am.  Dee. 
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(4  SlOEDSa  AVD  MiMHiTJi,  713.] 

WwoM  OoHDinoH  ov  Bond  is  to  Do  a  Thing  iMPOssiBUi  or  illegal  the  obli- 
gor is  discharged. 

Qbuoob  nr  a  Bail  Bond  is  Dibobaboid  where  a  subsequent  aot  is  passed 
rendering  it  nnlawf nl  for  the  plaintiff  in  the  ezeoatioii  to  arrest  the  d^ 
fendanii 

Ikpbibonmint  ov  Dxbtob  as  Mbans  of  ENvoBdNG  Patunt  Bilongs  to 
BxmDT,  and  does  not  reaoh  the  oontract;  therefore  a  law  passed  sabse* 
qnenily  to  the  ezeoation  of  a  contract,  making  it  nnlawfol  to  imprison  a 
debtor,  does  not  impair  its  obligation,  and  is  valid. 

Ebbob  from  the  Yazoo  county  oircmt  court.   The  opinion  states 
the  case. 

W.  H.  Brown^  MikhM,  and  Oeorge  8.  Yerger^  for  the  plaintifl 
fai  enor* 
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W.  O.  Thompson^  corUra, 

By  Court,  Tbotteb,  J.  The  defendants  in  enor  brought  a 
suit  iu  the  court  below,  on  a  promissory  note  against  J.  S.  &  D, 
Sandes,  and  filed  an  affidavit  according  to  the  provisions  of  the 
act  of  1824,  to  hold  the  defendants  to  bail,  and  bail  wa^  aocord- 
ingly  required  for  the  sum  sworn  to.  The  Messrs.  Sandes  en« 
tared  into  a  bail  bond  with  the  plaintiff  in  error,  Henry  W. 
Brown,  as  surety.  Judgment  was  rendered  againt  J.  Sandes,  at 
the  April  term,  1838,  of  the  court  below,  on  which  an  execution 
oi  fieri  facias  was  issued,  and  returned  nulla  bona.  A  ca.  «a.  wm 
then  issued,  which  was  returned  Tion  est,  A  scire  facias  was  then 
sued  out  against  the  plaintiff  in  error,  as  special  bail,  whidi 
was  duly  served.  Brown  £led  several  pleas  in  bar  of  the  action 
against  him;  and,  amongst  others,  the  following  in  substance, 
that  after  the  rendition  of  the  judgment  against  his  principal, 
and  before  the  return  of  the  ca.  sa.,  he  could  not,  by  the  laws  of 
the  land,  apprehend  and  surrender  the  said  Sandes  in  custody  or 
execution,  as  by  the  condition  of  his  bond  he  is  required  to  do. 
Issue  was  taken  on  this  and  the  other  pleas,  which  embrace  the 
same  defense,  and  a  verdict  was  foimd  for  the  plaintiffs.  Sev- 
eral exceptions  were  taken  at  the  trial,  which  raised  the  ques- 
tion whether  the  defense  presented  by  the  pleas  is  valid,  and 
that  is  the  question  for  the  consideration  of  this  court. 

The  act  of  1839  provides,  that  "no  person  shall  be  arrested 
or  imprisoned  on  any  mesne  or  final  suit  or  process  issuing  out 
of  any  court  of  law  or  equity  in  this  state,  in  any  suit,  action, 
or  proceeding  instituted  for  the  recovery  of  any  debt  on  any 
contract,  promise,  or  agreement,  or  for  the  recovery  of  damages 
in  any  action  of  trespass,  or  on  any  judgment  or  decree  founded 
on  any  such  contract,  promise,  or  agreement,  or  damages,  for  the 
non-performance  thereof,  or  on  any  judgment  in  any  action  of 
trespass,  or  for  consequential  damages,  except  in  cases  herein- 
after specified."  The  exceptions,  which  are  various,  are  then 
enumerated,  but  as  the  present  case  does  not  fall  within  any 
one  of  them,  it  is  unnecessary  to  mention  them.  The  act  of 
1822  (How.  &  Hutch.  Dig.  679,  sec.  13)  provides,  that  the  bail 
shall  have  the  liberty  at  any  time  before  the  return  of  the  first 
mnre  facias  against  him,  returned,  scire  feci,  or  of  the  second, 
returned  nihUt  or  at  any  time  before  final  judgment  obtained 
against  him,  to  surrender  the  principal,  etc.  This  right  to  siir- 
lender  his  principal  by  the  bail,  in  discharge  of  himself,  has 
been  taken  away  from  the  plaintiff  in  error,  as  it  is  insisted  by 
the  act  of  1839,  fir?t  cited,  and  henoe  he  tn^nfi^iiitt  that  he  is 
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entitled  to  an  exaneretur.  It  is  a  geneial  prineipley  that  when 
the  condition  of  a  bond  is  to  do  a  thing  which  has  been  ren* 
dered  impossible  or  illegal,  the  obligor  is  discharged.  This 
is  consonant  to  reason  and  justice.  The  condition  of  the  bond, 
in  the  case  of  bail,  is,  that  the  bail  shall  render  his  body  to 
prison  in  execution  for  the  debt,  if  the  principal  do  not  apx>ear9 
etc.  But  if  this  undertaking  is  rendered  impossible  by  the  act 
of  Ood,  or  is  forbidden  by  the  act  of  the  law,  it  is  clear  that  in 
neither  case  can  he  be  held  bound.  Thus,  if  the  principal  die, 
or  if  he  should  be  imprisoned,  so  as  to  take  him  out  of  the  power 
of  his  bail,  the  latter  is  of  course  entitled  to  his  discharge; 
Lqflin  V.  Foioler,  18  Johns.  335.  So,  if  the  principal  has  ob- 
tained a  certificate  of  discharge  as  a  bankrupt:  Mannin  y.  Part' 
ridge,  14  East,  599.  There  is  no  difference  in  the  principle  of 
these  cases  from  that  of  the  one  at  bar.  The  act  of  1839  ren- 
dered it  unlawful  for  the  plaintiff  in  the  execution  to  arrest  the 
defendant,  and  thus,  as  a  matter  of  course,  placed  the  bail  on 
the  same  footing.  The  effect,  then,  of  the  act  of  the  legislature 
was  to  place  his  principal  beyond  the  control  or  power  of  his 
bail  in  this  case.  It  is  true,  that  the  principal  ne^er  was  dis- 
ohaiged,  but  it  is  equally  evident,  that  if  he  had  been  arrested, 
he  might  have  claimed  an  immediate  discharge.  It  would  there- 
fore be  absurd  to  require  so  useless  an  act.  In  law,  the  princi- 
pal is  discharged. 

The  case  of  Beers  et  at.  y.  Haughton,  1  McLean,  226,  is  di- 
rectly in  point  to  the  case  before  the  court,  and  is  of  the  yeiy 
highest  authoriiy,  as  it  has  since  become  the  decision  of  the  su- 
preme court  of  the  United  States:  S.  C,  9  PeL  829.  In  that 
case  an  action  of  debt  was  brought  upon  the  recognizance  of 
bail,  and  the  defendant,  amongst  other  pleas,  set  up  the  dis- 
charge of  the  principal  debtor  under  the  insolvent  laws  of  Ohio. 
The  law  of  that  state,  under  which  the  question  arose,  was  in 
substance  the  same  as  the  act  of  1839  of  this  state.  The  prin- 
cipal debtors  in  that  case  were  not  discharged  until  after  there 
had  been  a  judgment  and  the  return  of  a  ca,  aa.  non  est.  And  it 
was  urged,  in  answer  to  the  defense,  that,  as  the  plaintiff's  rights 
were  fixed,  no  mode  of  discharge,  subsequent  to  that  could  affect 
the  creditor.  But  the  court  say,  if  the  defendants  to  the  origi- 
nal judgment  were  not  liable  to  be  imprisoned  on  such  judg- 
ment, it  would  be  worse  than  solemn  mockery  to  require  them 
to  be  surrendered.  "Why  require  the  surrender  when  they  can 
not  be  held  in  confinement?  The  law  can  never  require  so  ab- 
razd  an  act.    This  is  deemed  a  full  answer  to  the  azgnment  on 


602  Stubblefield  i*.  McRaveit.  [Miaa. 

similar  groimds  in  the  present  case;  and,  besides,  our  statata 
expressly  gives  the  bail  the  right  to  surrender  his  principal  in 
his  discharge,  at  any  time  before  final  judgment.  But  it  is  in« 
sisted  further,  that  the  rights  of  the  plaintiffs  became  vested  un- 
der the  law  as  it  stood  at  the  time  of  the  execution  of  the  bail 
bond  in  this  case,  and  could  not  therefore  be  impaired  by  a  sub- 
sequent law.  This  question  is  made  and  settled  in  the  case  of 
Beers  v.  EdughUm,  already  noticed.  It  is  there  observed,  that 
the  mere  imprisonment  of  a  debtor,  as  a  means  of  enforcing 
payment,  belongs  to  the  remedy  and  does  not  reach  the  con- 
tract. And  the  supreme  court  of  the  United  States  have  sevend 
times  decided  that  a  state  insolvent  law,  which  exonerates  the 
debtor  from  imprisonment,  does  not  impair  the  obligation  of  the 
oontract.  The  case  of  Beers  v.  HaughJton  decides  this  question: 
9  Pet.  (S.  0.)  829;  also  Muon  v.  Eaile,  12  Wheat.  870.  The 
case  of  Oray  el  al,  v.  Munroe  et  al.,  1  McLean,  628,  is  also  a 
direct  authority  for  the  view  here  taken. 
The  judgment  must  be  reversed,  and  a  venire  de  novo  awaided. 

Laws  Impairino  Obligation  of  Coktbaots:  See  Michigan  State  Bank  t. 
Bastings,  41  Am.  Deo.  649;  Bank  qfGallipoUs  ▼.  Ihmigan,  40  Id.  475;  Ber- 
thclemy  x.Johnjfon,  3d  Id.  179;  State  v.  B.  <fr  O.  R.  B,  Co,,  Id.  317;  Gray  v. 
Mowmgahda  N.  Co,,  37  Id.  500,  and  note. 

Acts  Eelisvino  Impbisoned  Dbbtobs,  Ck>NsnTUTiONALiTT  of:  8oe  Stmw 
V.  Rohhuon,  6  Am.  Dec.  732;  Sommers  v.  Johnson,  24  Id.  604^ 


StubblefiFiTiD  v.  MoRavxsn. 

[6  Smbdsb  AifD  TVTaribat.t.,  130.] 

AuaNisraATOB  db  bonis  non  has  no  Ebcoubsb  against  Ezboutob  loi 
Devastavit  or  maladministration  of  the  afiEairs  of  the  estate  after  thelat- 
ter*s  dischargei  but  the  remedy  is  with  the  heirs,  diatribateee,  and  lega- 
tees, the  power  of  the  administrator  de  bonis  non  being  limited  to  the  ad- 
ministration of  effects  left  nnadministA^red. 

Administbatob  de  bonis  non  is  Entttlkd  to  Chosbs  in  AonoN  left  va- 
collected  and  unadministered  In  the  hands  of  an  exeoator  after  his  rs> 
moval. 

Dbobeb  ot  Pbobats  Coubt  Sxttlino  Exbootob's  Final  Aooount  and 
discharging  him  from  his  trust,  after  due  legal  notice,  is  oondnaiTo  until 
reversed,  in  the  absence  of  frand;  and  it  will  be  presamed  that  it  was 
founded  on  proper  evidence,  and  that  every  prareqnisite  to  a  valid  dis* 
charge  was  complied  with. 

Adiunistbatobs  db  bonis  non  can  not  Maintain  Bixxi  aoainbt  Stboij* 
tob  aiteb  Settlement,  upon  due  notice,  of  his  final  aoooont  and  a  dis- 
oharge  in  the  probate  court,  alleging  that  his  aoooont  was  saddenly 
pasBiK^,  that  the  inventory  and  account  wera  falae,  and  that  oartnia 
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▼onehen  and  evidences  of  debt  mentioned  therein  were  not  filed,  and  ask- 
ing that  he  be  compelled  to  file  them,  where  the  vonchers  referred  to 
were  aoooonted  for  aa  worthless  because  of  the  insolvency  of  the  debtors. 
LUD  Alleqsd  in  Bill,  but  Denied  in  Answeb,  in  procnring  an  ezecn- 
tor's  final  discharge,  is  no  ground  of  relief,  where  the  oaose  is  sabmitted 
on  the  pleadings,  without  other  prool 

AmONISTRATOR  DS  BONIS  NGN  MAY  HAVE  INJUNCTION    AGAINST    EXECUTOB 

proceeding  to  collect  debts  due  the  estate  after  his  discharge,  but  not 
where  the  charges  in  the  bill  are  vague  and  uncertain,  specifying  no  in- 
•tanoe  of  any  attempt  at  such  collection. 
'Whether  Executor  hat  Retain  for  Cohmi8SION8  allowed  him  money  col- 
lected after  his  dischaige  on  debts  due  the  estate,  query  t 

Alppeal  from  a  decree  in  chancery  dismifisiiig  the  complain- 
ants'  bill  for  an  injunction  against  the  defendant  McBaven,  to 
prevent  his  collecting  certain  debts  due  the  estate  of  Hiram 
Coffee,  of  'which  he  had  been  executor,  and  for  a  decree  requir- 
ing him  to  file  certain  vouchers  and  evidences  of  debt  belonging 
to  the  estate.     The  facts  sufficiently  appear  from  the  opinion. 

Rucks  and  Yerger,  for  the  appellants. 
Boberi  Hughes  and  Ibuie^  for  McBaven. 

By  Court,  Shabeet,  C.  J.    The  appellants,  as  administratom 
de  bonis  non  of  the  goods  and  chattels  of  Hiram  Coffee,  de- 
ceased, filed  their  bill  in  the  superior  court  of  chancery  against 
the  respondents,  who  were  formerly  executors  of  Coffee's  will. 
McRaven,  who  had  transacted  most  of  the  business,  it  seems, 
from  a  record  of  the  probate  court,  presented  his  final  account 
as  executor,  at  a  special  term  of  the  probate  court,  called  for 
that  purpose  on  the  seventeenth  of  January,  1839,  when  the  ac- 
count was  allowed  and  recorded.    At  the  regular  term  of  the 
court,  on  the  fourth  Monday  in  January,  1839,  this  entry  ap- 
pears to  have  been  made,  to  wit:  ''  In  open  court  came  Joseph 
A.  McBaven,  one  of  the  executors  of  Hiram  Coffee,  deceased, 
who  having  made  publication  according  to  law  of  his  intention 
of  making  final  settlement  with  the  probate  court,  at  July  term, 
1838,  and  said  notice  having  been  continued  by  order  of  the 
court  from  term  to  term  until  the  seventeenth  of  January,  1839, 
when  at  a  special  term  of  said  court,  held  for  that  purpose,  the 
said  executor  produced  to  said  court  the  same  final  settlement, 
together  with  all  necessary  legal  vouchers;  upon  examination 
thereof  by  the  judge  of  said  court,  as  is  provided  by  law,  and 
the  said  judge  having  been  satisfied  with  the  same,  examined, 
stated,  and  reported  said  account,  and  ordered  the  same  to  ba 
received;  he,  the  said  executor,  is  hereby  discharged  from  far- 
ther liability  as  executor. '' 


) 
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The  complainaniB  set  out  by  stating  that  Coffee  died,  leaTing 
a  considerable  estate  in  his  own  right,  the  debts  due  amonnting 
to  sixty  or  eighty  thousand  doUars,  besides  a  considerable 
amount  invested  in  partnership  with  McBayen.  In  support  of 
this  allegation,  the  inventory  returned  by  the  executor  is  re- 
ferred to.  The  bill  alleges  that  the  mismanagement  of  Ho- 
Baven  was  so  glaring  as  to  induce  the  complainants  to  take 
measures  for  his  removal,  in  which  they  succeeded,  though  he 
was  reluctant  to  give  up  the  trust.  The  firn^l  account  of  Mo- 
Baven,  it  is  said,  was  suddenly  passed  without  any  knowledge 
of  the  many  inaccuracies  it  contained,  the  complainants  being 
uninformed  whether  the  charges  were  just  or  not.  To  enumerate 
the  various  charges  in  the  bill  is  unnecessary.  Most  of  them,  if 
true,  show  mere  acts  of  maladministration,  such  as  failing  to 
account  for  the  sum  of  three  thousand  dollars,  which  he  re- 
ceived of  Coffee  just  before  his  death;  failing  to  render  a  true 
inventory  of  the  slaves,  and  with  having  converted  the  cotton 
crops  and  the  proceeds  of  a  wood-yard  to  his  own  use  without 
accounting.  To  these  and  all  similar  allegations  there  is  a  very 
conclusive  answer.  The  complainants  seek  relief  in  their  char- 
acter of  administrators.  For  a  devastavit  or  maladministration, 
the  heirs,  or  distributees  and  legatees,  may  have  recourse  against 
McBaven  if  not  barred,  but  the  administrators  de  bonis  rum  can 
have  no  such  recourse.  They  are  to  administer  the  effects  left 
unadministered.  This  is  the  extent  of  their  commission.  So 
it  was  held  by  the  court  in  the  case  of  KeUet^s  Administrator  v. 
Smith,  1  How.  68.     See  also  How.  &  Hutch.  Dig.  397,  sec.  41. 

The  principal  allegation  is  that  McBaven  still  retains  and  re- 
fuses to  deliver  notes,  accounts,  etc.,  which  belong  to  the  estate, 
to  the  amount  of  sixty-four  thousand  dollars.  In  his  final  set- 
tlement it  seems  McBaven  rendered  a  schedule  of  these  claims, 
or  at  least  in  his  account  he  referred  to  such  schedule,  as  being 
returned,  and  reported  the  claims  either  as  insolvent  or  in  suit; 
but  it  is  averred  that  he  failed  to  file  the  notes,  except  a  very 
few,  which  are  worthless;  and  it  is  also  averred  that  he  failed  to 
file  the  schedule,  although  it  is  referred  to  in  his  account  as 
filed.  These  claims,  it  is  said,  he  is  still  proceeding  to  collect 
or  use,  and  the  complainants  pray  that  he  maybe  enjoined  from 
such  collection,  and  decreed  to  deliver  up  the  notes.  This 
charge  is  very  general,  and  even  vague.  No  instance  is  given 
in  which  he  has  collected,  or  attempted  to  collect,  anything. 

Whatever  effects,  or  choses  in  action,  may  remain  unadminis- 
tered, the  complainants  are  entitled  to,  they  being  the  propel 
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persons  to  make  the  collections.  Bnt  McBayen  meets  this 
chaise  by  demurring  to  the  bill,  and  bj  pleading  the  decree  of 
the  probate  conrt,  as  a  final  accounting  for  eveiything;  and  the 
decisions  of  this  court  fully  sustain  such  a  plea,  on  the  ground 
that  the  decision  of  a  court  of  competent  jurisdiction  is  con- ' 
dusive  between  the  parties,  until  reversed:  OriffUh's  AdminM-- 
traior  t.  Vertner  and  Wife,  5  How.  736.  The  law  requires  that 
an  executor  or  administrator  shall  give  forty  days'  notice  of  his 
intention  to  make  final  settlement.  This  is  constructive  notice 
to  all  parties  interested,  who  thus  have  an  opportunity  of  con- 
testing the  accounts.  But  besides  this  constructive  notice,  the 
complainants  show  by  their  bill  that  they  had  actual  notice; 
McBaven  was  removed  from  office  at  their  instance,  as  parties 
in  interest,  before  they  became  administrators.  They  were  the 
actors,  the  parties  who  instituted  the  proceeding  which  ended 
in  the  executor's  final  settiement  and  removal.  How,  then,  can 
they  complain  that  his  account  was  suddenly  passed  ?  The  rec- 
ord shows  the  contrary.  It  shows  that  a  special  court  was  called 
for  the  purpose,  on  the  seventeenth  of  January,  notice  having 
been  given  in  July,  and  that  the  account  and  accompanying 
vouchers  were  examined,  and  approved  by  the  court.  It  is 
most  unaccountable  that  the  complainants  should  have  been 
surprised  and  uninformed  as  to  an  account,  which  they  had 
forced  the  executor  to  render,  in  consequence  of  having  discov- 
ered that  he  was  mismanaging  the  estate.  If  they  had  discov- 
ered such  mismanagement,  it  is  strange  that  when  the  executor 
came  to  render  an  account  for  those  acts  of  mismanagement,  when 
they  must  be  approved  or  disapproved,  they  should  have  been 
surprised  and  uninformed  as  to  the  correctness  of  the  charges. 
It  may  be  true,  but  if  so,  it  shows  a  degree  of  negligence  which 
is  without  excuse.  They  refer  to  his  inventory  for  the  amount 
of  debts  due  the  estate,  and  to  his  final  account  for  the  amount 
which  was  reported  insolvent  and  in  suit,  the  evidences  of  which, 
they  say,  he  still  retains. 

It  seems,  then,  that  those  claims  were  not  omitted  in  his  final 
account,  and  of  necessiiy  the  court  must  have  passed  upon  the 
report  which  he  made,  concerning  them.  He  had  given  in  an 
inventory  which  furnished  the  court  with  a  criterion  for  charging 
him.  He  was  bound  to  account  for  eveiything  inventoried. 
When  he  came  to  settle,  he  reported  a  part  of  the  debts  so  in- 
ventoried as  insolvent;  and  the  court  must  have  been  satisfied, 
from  evidence,  that  the  debtors  were  insolvent,  otherwise  he 
would  have  been  chargeable.    If  the  court  erred  in  this  par- 
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ocular,  it  was  an  eiror  which  might  have  been  corrected  in  the 
proper  way.  But  it  is  said  that  he  failed  to  £de  the  evidences  of 
debt.  This,  too,  was  an  error  which  the  court  could  have  cor- 
rected, by  ordering  that  thej  should  be  filed,  but  no  application 
was  then  made.  The  judgment  of  the  court  discharging  him, 
implies  that  it  was  founded  on  proper  evidence,  that  e^eiy  pre- 
requisite to  entitle  the  executor  to  his  discharge,  had  been  per- 
formed, and,  like  the  judgment  of  any  other  court,  it  is  conclu- 
sive, unless  attacked  for  fraud,  which  in  this  instance  is  denied 
by  answer,  and  the  cause  was  submitted  on  the  bill,  the  demur- 
rer, and  other  pleadings,  without  any  proof.  Altogether  Hub 
seems  like  an  effort  to  review  an  administration  by  bill  in  chan- 
ceiy,  after  it  has  been  finally  settled  in  the  probate  court,  where 
the  parties  who  are  now  complaining  were  present  in  court,  and 
had  a  full  and  fair  opportunity  of  being  heard. 

There  is  one  ground  assumed  in  the  bill  which  might,  if  prop- 
erly charged,  entitle  the  complainants  to  an  injunction.  It  ia 
that  McBaven,  in  1840,  filed  a  bill  in  the  superior  court  of  chan- 
cery, to  enforce  the  lien  on  slaves  which  had  been  sold  by  him, 
as  administrator,  with  a  view,  as  it  is  said,  of  appropriating  the 
money  to  his  own  use.  But  it  does  not  appear  what  has  be- 
come of  this  proceeding,  or  how  it  terminated.  He  may  have 
failed,  or  the  complainants  may  have  been  substituted  as  com- 
plainants. So  if  McBaven  is  proceeding  to  collect  other  debts, 
which  properly  belong  to  the  estate,  he  may  be  prevented,  as 
the  law  substitutes  the  complainants  to  all  rights  which  may  be 
necessary  to  prosecute  for  claims  due  the  estate.  But  the  charge 
on  this  subject  is  vague  and  uncertain,  not  specifying  any  in- 
stance of  an  attempt  to  collect.  And  it  is  moreover  to  be  ob- 
served that  McBaven  was  allowed  a  large  sum  for  his  commis- 
sions; if  that  has  not  been  paid,  we  can  not  say  that  he  is  not 
entitled  to  retain  any  money  which  may  come  to  his  hands  from 
claims  due  the  estate. 

The  decree  of  the  chancellor  must  be  afiSrmed. 


Adminisibatobs  db  bonis  NOK,  PowBBS  OF:  See  Wiggin  v.  Sweti^  99  An. 
Deo.  716,  and  the  note  thereto,  oollectiiig  previooB  cases  in  this  series. 

GoNCLUSivxNESB  OF  Settlxhbnt  OF  Admikistbation  Aooount  in  probate 
court:  See  Wiggin  v.  Sioett,  39  Am«  Dea  716»  and  note  referring  to  othsr 


JuDOMKNifi  nr  Qensbal,  CoNCLUsiVBirxsB  OF:  See  Skinner  v.  Moon,  10 
Am.  Dec.  156;  OwroU  v.  JohiMtm,  35  Id.  272;  Dcww  v.  iWfer,  Id.  383;  At- 
Mmoiw  v.  AUen^  36  Id.  361;  Blackmore  v.  Grtgg,  Id.  171;  Brkendme  v.  /Wm^ 
fori  BridgB  Co.,  Id.  587;  I^aaon  ▼.  Blaitdell,  Id.  331;  Tomg  t.  SmmmeO,  S8 
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Id.  504;  Bimeler  v.  Dowsot^,  39  Id.  430;  Jaekwn  v.  Attar,  Id.  281;  SwiggaH 
T.  Harber,  Id.  418;  OffuU  v.  John,  40  Id.  125;  King  v.  C^om,  41  Id.  875,  and 
^e  notes  thereto,  referring  to  other  cases.  See  also  Doe  ex  dem.  Smith  v. 
TSffper,  anie,  488,  and  note. 


MONTGOMEBT  V.   MniTiTKTN. 

(6  BMEOaM  AMD  MiaiHATiTi,  ISl.] 

KvB  fOB  Lkgaot  undxb  Fobxion  Will  mat  bx  Bbouoht  in  this  Statb 
i^gainst  a  resident  heir  having  possession  of  the  fund  ont  of  which  the 
legacy  is  payable,  although,  as  a  general  role,  snch  suit  can  only  be 
brought  against  the  executor  in  the  state  having  jurisdiction  of  the  wilL 

Taliditt  of  ErEcunoN  akb  Pbobatk  of  Will  ix  Akotheb  Statx,  recog- 
nized and  acted  on  by  the  proper  court  in  the  state  of  the  testator's 
domicile,  in  accordance  with  its  law,  can  not,  so  far  as  it  affects  property 
in  that  state,  be  questioned  by  the  courts  in  Mississippi. 

CuflfiFiicD  Copt  of  Authkmtioatbd  Copt  of  Will  Mads  in  Anothxb 
Statx,  and  probated  there,  admitted  to  probate  and  recorded  in  Missis- 
sippi, is  competent  evidence  imder  the  Mississippi  statute. 

Gsnxbal  Assets  can  not  bk  Resobtsd  to  to  Rboovbb  Lboaot  Fatablx 
OUT  of  Pabtioulab  Fttnd,  unless  that  fund  is  shown  to  be  insufficient. 

DncBKiiONABT  PowxB  OF  Salx  Givbn  TO  EzxouTOB  as  to  property  in  an- 
other state,  can  no},  it  seems,  be  legally  executed  by  an  administrator 
eutn  testaanento  amneaso  in  the  latter  state. 

Hdposablb  Pbopxbtt  of  Testatob  is  Limitxd  in  Louisiana,  under  the  rule 
of  the  civil  law,  adopted  in  that  state,  in  favor  of  his  legitimate  descend- 
ants or  surviving  parents,  who  are  termed  his  forced  heirs,  so  as  to  leave 
them  a  certain  portion  varying,  according  to  their  number,  in  a  certain 
fixed  ratio,  and  a  bequest  impairing  that  portion  is,  to  that  extent,  in- 
operative. 

BiQUXST   EXGEXDINO    DiSPOSABLX    PbOPXBTT    6F    TxSTATOB   WILL   BX    Rx- 

DUOKD  in  Louisiana,  within  the  limits  of  his  disposable  estate,  but  is 
valid  to  that  extent,  if  there  is  no  disability  in  the  legatee. 

IXTENTiON  OF  TxsTATOB  CONTROLS  IN  CONSTRUING  WiLLS  in  Louisiana, 
where  the  language  is  doubtful,  if  snch  intent  is  not  contrary  to  law; 
and  where  a  bequest,  which  if  literally  construed  would  be  void,  shows 
nevertheless  an  intention  to  do  what  the  law  permits,  it  wUl  be  con- 
strued so  as  to  take  effect. 

BxQUEST  BT  Husband  to  Sboond  Wifx  in  Louisiana  ib  Ldcitxd  by  law, 
if  the  testator  has  children  by  a  former  marriage  still  living,  and  she 
can  take  no  more  than  a  child's  share,  and  in  no  case  can  a  bequest  to 
her  exceed  the  usufruct  of  one  fifth  of  the  estata 

Hubband'b  Bxqxtxst  to  Skoonb  Wifx  Ezoxxdino  Lxqal  Limit  is  Valid 
in  Trfwiisiana  to  the  extent  to  which  she  may  lawfully  take,  and  is  void 
only  as  to  the  excess. 

UsuvBUCT  AND.  Absolutx  Pbopxbtt  abx  Rxoipbogallt  Contxbtiblx 
under  the  Louisiana  law,  and  the  rule  of  conversion  is  that  the  usnfrnol 
of  property  to  a  certain  amount  is  equal  to  one  half  the  valne  in  abao- 
Inta  property. 
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HinttA2a>lB  BsQUxsT  to  Ssoond  Wifb  of  a  Certaut  Sum  in  money,  wiQ 
be  oompated  as  equal  in  valae  to  the  asafract  of  donUe  tluit  Bom  undK 
the  LoaisianA  law;  and  if  that  ia  more  than  one  fifth  of  the  estate,  it 
will  be  reduced  to  that  sum,  otherwise  it  is  valid  for  the  whole  aimi  b^ 
qneathed. 

Law  of  Statb  of  Txstatob's  Domicilb  QoYESira^  as  to  the  Taliditj  of  a 
legacy  payable  ont  of  the  proceeds  of  property  in  that  state,  in  a  suit  to 
recover  the  legacy  from  an  heir  in  another  state  to  whom  each  proooedi 
have  come. 

Appeal  from  a  deoree  of  the  superior  courfc  of  chanceiy  dia- 
xnissing  a  bill  filed  by  the  appellants  Montgomery  and  wife, 
against  Millikin  and  wife,  Walworth,  and  McAlister,  respond- 
ents, to  recover  a  legacy  given  to  the  female  plaintiff  by  her  late 
husband,  David  Alexander.     Most  of  the  material  facts  are 
stated  in  the  opinion.     Among  other  proofs,  the  complainants 
introduced  a  certified  copy  from  the  records  of  the  probate  court 
of  Adams  county,  showing  that  a  certified  copy  of  the  will  and 
probate  thereof  in  Kentucky  had  been  admitted  to  record  in 
this  state,  and  McAlister,  defendant,  commissioned  as  adminis- 
trator cum  iestamento  annexo;  also  a  certified  copy  from  the  rec- 
ord of  Concordia  parish  in  Louisiana,  showing  that  a  certified 
copy  of  the  same  will  and  probate  thereof  in  Kentucky  had  been 
admitted  to  record  and  ordered  to  be  executed  in  Louisiana,  and 
the  appointment  of  Alexander,  defendant,  as  executor.     Some 
evidence  was  also  introduced  as  to  the  value  of  the  testator's 
property  in  Louisiana.    Among  other  objections  to  the  bill,  it 
was  claimed:  1.  That  the  court  had  no  jurisdiction.     2.  That 
there  was  no  legal  proof  of  the  execution  of  the  will.    3. 
That  the  proceeds  of  the  sale  of  the  Mississippi  property,  in  the 
hands  of  McAlister,  defendant,  could  not  be  subjected  to  the 
payment  of  the  legacy.    4.  That  the  legacy  was  void  under  the 
laws  of  Louisiana.    The  chancellor,  in  diflmisfling  the  bill,  held: 
1.  That  the  court  had  jurisdiction;  for  although,  as  a  general 
rule,  a  suit  to  recover  a  legacy  must  be  brought  i^gainst  the  ex* 
ecutor  having  charge  of  the  fund  out  of  which  it  is  payable,  in 
the  jurisdiction  having  cognizance  of  the  will,  yet  where  the 
fund  is  traced  to  the  hands  of  an  heir  in  another  state,  he  takes 
it  charged  with  the  trust,  and  suit  may  be  brought  against  him 
in  the  state  of  his  domicile  to  recover  the  legacy.     2.  That  the 
will,  though  probated  in  Kentucky,  having  been  admitted  to 
record  and  ordered  to  be  executed  in  Louisiana,  in  accordance 
with  the  laws  of  that  state,  which  made  the  will  valid  there  ii 
valid  according  to  the  law  of  the  state  where  it  was  executed 
(Oiv.  Oode,  art.  1589),  the  validity  of  its  execution  and  probate. 
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BO  far  as  it  affected  property  in  Louisiana,  could  not  be  ques- 
tioned elsewhere;  and  that  the  certified  copy  from  the  record  of 
the  probate  court  in  Adams  couniy,  of  the  copy  of  the  will  and 
probate  thereof  in  Kentucky,  as  admitted  to  record  in  this  state, 
'was  competent  evidence:  How.  &  Hutch.  888,  sec.  13;  Id.  610, 
sec.  34.  3.  That  the  proceeds  of  the  Mississippi  property  in 
McAIister's  hands  could  not  be  resorted  to  to  obtain  payment  of 
the  legacy,  which  was  directed  to  be  paid  out  of  the  proceeds  of 
the  Lotiisiana  property,  until  that  fund  was  shown  to  be  insuffi- 
cient: PaUon  y.  WiUiamSy  8  Munf.  59;  Ma]/rant  v.  Davis,  1  Desau. 
202;  and  further  that  the  sale  of  the  Mississippi  property, 
by  Mc  A  lister,  was  illegal  and  void,  because  the  power  of  sale 
"was  confided  by  the  will  to  the  executor,  who  was  vested  with  a 
discretion  to  determine  whether  that  property  should  be  sold  or 
not,  and  this  power  could  not  be  executed  by  an  administrator 
with  the  will  annexed:  Brown  y.  Ebbaon,  3  A.  E.  Marsh.  380; 
8.  C,  13  Am.  Dec.  187.  4.  That  the  legacy  was  void  under  the 
laws  of  Louisiana. 

Montgomery  and  Boyd,  for  the  appellants. 

O.  Winchesier,  for  the  appellees. 

By  Court,  Thagheb,  J.  This  is  an  appeal  from  the  superior 
oourt  of  chancery.  The  object  of  the  suit  was  to  recover  a 
legacy  of  five  thousand  dollars,  bequeathed  by  David  Alexander, 
ft  citizen  and  resident  of  the  state  of  Louisiana,  to  his  wife.  It 
appears  that  the  testator  left,  at  the  time  of  his  death,  a  wife, 
who  has  since  intermarried  with  the  appellant,  Montgomery, 
and  but  one  child  by  a  former  marriage,  who  is  a  citizen  of  this 
state,. and  who  has  since  intermarried  with  the  appellee,  Milli- 
kin.  The  will,  by  virtue  of  which  the  legacy  is  claimed,  was 
made  by  the  testator  in  the  state  of  Kentucky,  where  he  hap- 
pened to  be  journeying  at  the  time  of  his  deatJi.  The  will  was 
probated  in  the  state  of  Kentucky,  and  in  the  county  where  the 
testator  died,  and  was  certified  to  the  county  of  Adams,  in  this 
state)  whereupon  letters  of  administration,  with  the  will  an- 
nexed, were  granted  to  Samuel  T.  McAlister,  one  of  the  defend- 
ants to  the  bill;  and  it  was  likewise  certified  to  the  probate  court 
of  the  parish  of  Concordia,  in  Louisiana,  where  it  was  admitted 
to  record,  and  ordered  to  be  executed  by  Thomas  Alexander,  as 
dative  testamentary  executor;  the  executor  appointed  by  the  will, 
William  Alexander,  being  pronounced  disqualified,  by  reason 
of  not  being  a  citizen  of  Louisiana.  By  the  will,  power  and 
instmotions  were  given  to  its  executor  to  sell  the  entire  estate 
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in  LoiiiRiana,  of  the  testator,  which  he  owned  in  connection 
with  his  wife  and  his  brother  Thomas;  and  likewise  authority 
was  given  the  executor,  at  his  discretion,  to  sell  the  Mississippi 
property  of  the  estate,  which  consisted  of  town  lots  in  the  city 
of  Natchez.  It  appears  that  a  sale  has  taken  place  of  the  Louisi- 
ana property,  from  the  proceeds  of  which  Milliken  has  received 
a  portion,  and  the  remainder  has  been  secured  to  the  separate 
use  of  his  wife,  by  a  deed  of  trust  from  Thomas  Alexander  to 
John  P.  Walworth,  of  Mississippi,  who  is  one  of  the  defendants 
to  the  bill.  It  further  appears,  that  McAlister,  as  administrator 
cum  testamevdo  annexo,  effected  a  sale  of  the  estate  in  Mississippi, 
and  made  his  final  settlement  with  the  probate  court,  and  sur- 
rendered his  letters.  The  bill  charged  that  Thomas  Alexander 
has  refused  to  pay  the  legacy  claimed  under  the  will,  prays  thai 
McAlister  may  be  decreed  to  pay  whatever  remains  in  his  hands, 
that  the  remainder  may  be  decreed  to  be  paid  by  MilliMn  and 
wife,  through  the  trustee  Walworth,  and  for  general  relief. 

The  point  raised  in  the  chancery  court,  questioning  its  juris- 
diction in  this  case,  was,  we  think,  correctiy  decided  by  that 
court,  as  was  also  the  point  made  upon  the  ground,  that  there 
was  no  legal  proof  of  the  existence  and  execution  of  the  will, 
under  which  the  appellants  claim  the  legacy.  The  same  per- 
haps may  be  said  of  the  opinion  of  the  chancellor,  where  he 
decides  that  the  sale  of  the  town  lots  in  the  city  of  Natchez,  by 
McAlister,  in  his  capacity  of  administrator,  with  the  will  an- 
nexed, was  illegal  and  void,  and  the  legacy  not  chargeable  in 
the  first  resort  upon  a  fund  to  be  derived  from  their  sale: 
Montgomery  ei  Ux.  v.  MiUibin  ei  Ux.  el  al.^  1  Smed.  ft  M.  Ch. 
495.  And  the  position,  assumed  in  the  argument  in  this  ooart, 
that  McAlister,  as  administrator  aforesaid,  was  improperly  made 
a  party  to  the  suit,  does  not  strike  us  with  much  force;  becaoae 
the  entire  property  of  the  estate  having  been  brought  into  this 
state,  it  must  all,  to  some  extent,  be  affected  by  a  decree  allow- 
ing the  legacy  a  validity  commensurate  with  the  spirit  of  the 
laws  of  Louisiana,  let  the  legacy  be  paid  out  of  what  particular 
original  fund  it  may  be,  as  will  be  seen  from  the  train  of  reason- 
ing hereafter,  and  because  by  the  rules  of  equity  pleading,  in  all 
oases  where  a  suit  is  instituted  for  the  payment  of  a  legacy  the 
executor  or  administrator  must  be  made  a  party,  in  order  to  en- 
able a  court  of  equity  to  do  complete  justice,  and  not  by  halves: 
Story's  Eq.  PL  160-162. 

The  remaining  question  in  this  case,  whether  the  legacy,  ai 
given  by  the  will,  is  valid  under  the  laws  of  Lomsiana,  and  to 
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what  extent,  appears  to  us  in  a  different  light  from  that  in  which 
it  has  been  received  by  the  chancellor.  After  giving  his  instruc- 
tions, in  regard  to  the  sale  of  all  his  property,  the  testator  says. 
"  Out  of  my  portion  of  the  sale,  I  wish  five  thousand  dollars  to 
go  to  my  wife  Mary  Ann.''  In  order  to  explain  the  reasons  of 
our  conclusions,  it  will  be  necessary  to  take  a  brief  review  of 
the  civil  law,  upon  the  subject  of  testaments.  The  civil  law 
limits  the  amount  of  property  which  may  be  disposed  of  by 
testament.  This  limitation  is  in  favor  of  the  legitimate  de- 
scendants, or  failing  those,  the  surviving  parents  of  the  testator, 
who  are  hence  called  forced  heirs.  The  portion  of  property 
which  can  not  be  disposed  of  by  testament,  to  the  prejudice  of 
the  forced  heirs,  varies  according  to  the  number  of  such  heirs, 
in  a  fixed  ratio,  and  was  anciently  called  the  Ugiiime,  as  being 
derived  ex  lege.  Any  disposition  by  testament,  which  impairs 
the  Ugiiime,  is  so  far  inoperative.  Upon  the  adoption  of  the 
code  Napoleon,  the  foregoing  principles  were  declared  to  be 
law,  and  the  amount  of  the  legitime  fixed,  by  its  articles  913 

« 

and  915.  These  articles  are  copied  almost  literally  into  the 
Louisiana  code:  Art.  1480-1482;  Bogron,  190,  191;  Sirey,  270, 
273. 

The  surplus  of  the  property  of  the  deceased,  after  deducting 
from  the  mass  of  the  succession  or  estate  the  debts  due  by  the 
deceased  and  the  legitime  (now  called  reserve)  ^  constituted  the 
disposable  portion  (quotile  disponible).  The  code  Napoleon,  art 
920,  provides  that  bequests  which  exceed  the  disposable  portion 
shall  be  reduced  to  it:  Bogron,  192;  Sirey,  275.  The  dvil  code 
of  Tiouisiana,  art.  1489,  enacts  as  law  a  similar  provision. 

Under  the  civil  law  as  prevailing  in  France  previously  to  the 
adoption  of  the  code,  as  also  under  the  code,  a  bequest  which 
exceeded  the  disposable  portion  could  have  effect  only  to  the 
extent  of  that  portion,  and  within  that  it  would  have  full  force, 
as  the  effect  of  the  laws  in  relation  to  the  UgiHme  or  riserve  was 
only  to  reduce  the  excess  of  the  bequest.  As  the  law  permitted 
a  person  to  dispose  of  his  property  at  his  pleasure,  whether  by 
donation  inter  vivos  or  by  testament,  excepting  only  the  portion 
of  the  forced  heirs,  the  only  restraint  imposed  being,  that  the 
disposition  should  not  be  for  a  purpose  forbidden  by  law  or  con- 
trary to  good  morals,  full  effect  was  given  to  the  will  and  inten- 
tion of  the  testator;  and  if,  in  maMng  a  bequest,  he  exceeded 
the  limits  prescribed  by  law,  it  was  presumed  that  he  did  so  in 
ignorance  of  those  limits,  and  that  it  was  his  intention  to  go  as 
far  in  making  the  bequest  as  the  law  would  permit.    Thus  the 
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bequest  which  exceeded  the  disposable  portion  waa  to  be  reduced 
to  its  amount,  and  held  to  be  valid  so  far.  A  dedaiation  of 
such  principles  is  found  in  the  Louisiana  code,  art.  1489.  In  the 
case  of  Austin  et  al.  t.  Palmer,  1  Mart.  (N.  S.)  21,  the  supreme 
court  of  Louisiana  says:  ''  The  disposable  part  (quantum)  may 
be  given,  either  directly  or  indirectly,  and  if  a  donation  be  of 
more  than  the  disposable  part,  it  is  not  therefore  void,  but  re- 
ducible." In  the  same  Tolume,  p.  262,  Toten  v.  Ctzse^  that  court 
says:  **  The  donation,  causa  mortis,  of  the  whole  estate  of  one 
who  is  forced  heir  is  not  yoid;  the  donation  is  good,  but  reduc- 
ible." These  authorities  seem  to  show  that  the  fairly  presumed 
intention  of  the  testator  should  be  carried  into  an  effect,  just  as 
he  himself,  with  a  knowledge  of  the  limitation  prescribed  l^ 
law,  would  have  done.  The  civil  law  writers  encourage  this 
view  of  the  subject.  Domat  on  Testaments,  tit.  1,  sec.  6,  art  5, 
says:  ''  Since  the  laws  permit  testators  to  dispose  of  their  goods 
by  a  testament,  it  follows  that  the  will  of  the  testator  holds 
therein  in  the  place  of  a  law."  Again,  the  same  author  on  tes- 
taments, tit.  1,  sec.  7,  art.  1,  says:  *'  If  the  intention  can  be 
derived  from  the  will,  or  by  clear  and  certain  consequences  de- 
duced from  it,  or  even  by  conjecture,  it  is  always  by  the  knowl- 
edge that  can  be  had  thereof,  that  we  are  to  decide  the  matter 
by  adjusting  the  di£Sculty  in  the  manner  that  we  judge  the  tes- 
tator would  have  regulated  it,  and  according  to  the  views  and 
sentiments  which  the  will  shows  him  to  have  entertained." 

The  code  Napoleon,  containing  no  rules,  and  the  civil  code 
of  Louisiana,  articles  1706  and  1708,  but  few,  for  the  inteipieia- 
tion  of  doubtful  expressions,  or  for  the  solution  of  difficulties 
which  may  be  found  in  testaments,  the  rule  of  the  civil  law  is  to 
resort  to  those  established  in  relation  to  contracts.  The  code 
Napoleon,  article  1156,  declares  that  in  interpreting  oontniets, 
the  mutual  intention  of  the  parties  is  to  be  sought  after,  sooner 
than  to  adhere  to  the  mere  literal  phraseology  of  the  language. 
The  same  principle  is  recognized  in  the  Louisiana  code,  artides 
1945, 1946.  Duranton,  a  civil  law  commentator,  annotating  the 
article  1156  of  the  code  Napoleon,  b.  5,  p.  121,  says:  ''That 
if  in  contracts  it  may  be  allowed  to  go  beyond  the  literal  sense 
of  the  terms  used,  to  inquire  the  intention,  for  a  stronger  reason 
is  this  true  in  testaments,  which  derive  all  their  force  from  the 
intention  of  the  testator."  So  in  the  ff.  L.  101,  it  is  said:  "  It 
conditionibns  testamentorum,  voluntatem,  potius  quam  verbb, 
considerari  oportet."  The  code  Napoleon,  urtLde  1167,  dedarei 
that  '*  where  a  dause  is  susceptible  of  two  meanings,  it  must  be 
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Qziderstood  in  that  of  the  one  in  ^which  it  can  have  an  effect,  and 
not  in  the  sense  in  which  it  can  have  none/'    The  same  princi- 
ple is  adopted  in  the  Louisiana  code,  article  1706,  and  it  can 
also  be  found  in  the  rules  fur  interpreting  bequests,  collected  in 
ff.  L.  109,  de  legatis.    See  also  Bogron,  244;  Sirej,  350.    In  the 
ff.  12,  de  re^ua  dubiis,  it  is  said:  ''  Commodissimuni  est,  id  ac- 
cipi,  quo  res,  de  qua  agitur,  magis  valeat,  quam  pereat."    And, 
C^enerallj,  in  interpreting  clauses  which  may  conflict  with  the 
law  and  haye  no  effect,  and  yet  may  afford  proof  of  an  intention 
on  the  part  of  the  testator  to  do  what  the  law  does  permit,  such  a 
construction  should  be  given,  which,  under  the  law,  would  per- 
mit the  execution  of  the  bequest.     The  universal  rule,  as  laid 
down  in  the  ff.  L.  192,  De  Eeg.  Jur.  is:  ''  In  re  dubia,  benignio- 
zem  interpretationem  sequi  non  minus  justius  est  qiiam  tutius/ 
The  rule  by  which  excessive  bequests  are  to  be  reduced  is  ex- 
pressly laid  down  in  article  1492  of  the  Louisiana  code,  and  that 
article  is  a  literal  copy  of  article  922  of  the  code  Napoleon. 
This  rule  gives  an  authoriiy  for  maintaining  a  bequest,  though 
it  exceed  the  limit  fixed  by  law,  upon  its  being  reduced  within 
legitimate  bounds.     The  immediately  preceding  remarks  apply 
chiefly  to  cases  wherein  the  bequests  may  be  excessive,  by  im- 
pairing the  portion  reserved  to  the  forced  heirs,  and  not  gener- 
ally to  cases  where  there  is  a  legal  restriction  or  disability  on 
the  part  of  the  legatee. 

In  the  case  now  before  us,  it  will  be  seen  that  a  very  peculiar 
kind  of  disability  might  be  supposed  to  affect  the  legatee  under 
the  will  of  David  Alexander.  Nevertheless,  from  the  whole 
scope,  tenor,  and  spirit  of  the  civil  law,  from  the  opinions  of  the 
commentators  upon  that  law,  and  from  the  decision  of  the  civil 
law  courts,  it  will  likewise  be  manifest  that  the  disability  exist- 
ing in  the  case  of  this  legatee  is  not  of  that  description  contem- 
plated by  the  above  exception.  It  will  be  seen  that  the  disabil- 
ity has  reference  to  the  amount  or  value  of  the  bequest,  and 
does  not  include  a  restriction  upon  the  mode  and  rules  of  inter- 
preting and  determining  it.  In  support  of  this  view,  Domat  on 
Testaments,  tit.  1,  sec.  7,  art.  24,  says: ''  The  rules  which  declare 
that  testators  can  not,  by  any  clause  in  their  testaments,  exempt 
their  dispositions  from  being  subject  to  the  law,  nor  order  any- 
thing therein  contrary  to  law,  ought  to  be  understood  only  of 
dispositions  which  some  law  had  rendered  illegal,  and  which 
should  be  contrary  to  the  spirit  of  the  law.  If  a  disposition  of 
a  testator  should  derogate  from  the  provision  of  any  law,  only 
in  a  case  where  the  spirit  of  the  law  would  not  be  transgressedt 
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And  upon  a  motiye  which  the  laws  would  not  diaapprove  of, 
aach  Borts  of  dispositions  would  have  nothing  in  tfaem  oontcu^ 
to  law,  and  therefore  would  subsist." 

The  real  character  of  the  disability  in  this  case  is  thus  ex- 
plained. The  Louisiana  code,  art.  1745,  expressly  disqualifies 
a  second  wife,  the  husband  having  children  by  a  former  mar- 
riage, from  receiying  a  bequest  of  more  than  the  share  of  a  legit- 
imate child,  and  which  bequest  shall  in  no  case  exceed  the  usu- 
fruct of  one  fifth  of  the  estate  of  the  husband.  This  proTision 
is  copied  from  the  Napoleon  code,  art.  1098,  changing  only  the 
amount  of  property  which  may  be  bestowed,  which  change  is 
derived  from  the  Spanish  laws:  Sirey,  323.  In  annotating  the 
French  code,  Bogron,  232,  says,  that  the  disposable  part  is  thus 
diminished  in  favor  of  the  children  of  the  first  marriage,  from 
an  apprehension  that  the  father  or  mother  would  too  easily  be 
induced,  upon  contracting  a  second  marriage,  to  gratify  the  new 
spouse  to  the  detriment  of  the  children  of  the  first  marriage. 
This  disability  of  the  second  wife  is  termed  by  the  writers  on 
the  civil  law  "  one  of  the  punishments  of  a  second  marriage." 
It  is  called  a  penalty  or  a  punishment  on  the  second  wife,  be- 
cause she  can  not  receive  that  portion  of  his  estate  which  the 
husband  could  give,  even  to  an  utter  stranger.  It  is  a  rule  de- 
rived from  the  doctrines  of  the  Boman  Catholic  chuzch:  VUb 
Domat,  Pothier,  TouUier,  Duranton,  ei  al. 

The  Louisiana  code,  article  1745,  is  restrictive  on  the  power 
of  disposing,  as  limiting  the  disposable  part,  but  is  not  pro- 
hibitory of  the  disposition.  And  the  article  1747,  which  pro- 
vides that  husbands  and  wives  can  not  give  to  each  other, 
indirectly,  beyond  what  is  permitted  by  law,  has  been  held  hj 
the  supreme  court  of  that  state,  Casanova's  Heirs  v.  Acosta  d 
oZ.,  1  La.  179,  only  to  restrain  the  gift  made  indirectly  to  the 
amount  specified  in  article  1745  of  that  code,  and  that,  if  it  ex- 
ceeded that  amount,  it  should  be  reduced.  This  decision  is  in 
accordance  with  the  principles  of  the  Boman  law,  as  we  find 
in  Domat  on  Testaments,  b.  4,  tit.  2,  sec.  6,  art.  8,  commenting 
on  the  ff.  L.  32,  sec.  2,  wherein  it  is  said  that,  *'  Since  one  may 
bequeath  the  usufruct  of  movable  things,  if  a  testator  had  be- 
queathed to  his  wife  the  usufruct  of  his  house,  and  of  all  things 
that  should  be  found  in  it  at  the  time  of  his  death,  excepting 
the  gold  and  silver,  and  there  were  in  said  house  merchant 
goods,  in  which  the  testator  traded,  and  which  he  kept  for 
sale,  this  usufruct  would  not  comprehend  these  sort  of  things. 
For  it  would  be  restrained  to  that  which  should  appear  to  be 
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deetined  to  be  kept  in  the  house."  And  so  for  the  common  role 
of  redaction,  since  we  find  it  stated  in  Domat,  b.  4,  tit.  2,  sec. 
8,  art  12: ''  If  a  testator,  haTing  land  in  common  with  another, 
and  devises  the  whole,  without  mentioning  his  part,  the  devise 
wiU  have  effect  for  the  testator's  part,  for  it  will  be  presumed 
that  he  meant  to  give  the  share  that  he  had  in  the  land.'' 

From  the  aboye  reasoning  and  examples,  it  seems  safe  to  saj  that 
there  is  nothing  really  vindictive  in  the  spirit  of  the  law,  affixing 
this  disability  upon  tiie  second  wife.  Such  an  inference  would 
not  be  consistent  with  the  spirit  of  the  religion  from  which  the 
doctrine  of  the  disability  originated.  It  is  really  designed  only 
to  insure  that  she  receives  no  more  of  her  husband's  estate  than 
the  amount  the  law  contemplates,  and  to  protect  the  children  by 
the  first  marriage  from  a  supposable  loss.  It  was  surely  never 
designed  as  a  repeal,  in  the  respect  of  a  second  wife,  of  the  gen- 
eral rules  for  the  interpretation  of  testaments,  or  to  exclude  her 
from  their  benefit.  Such  a  doctrine  is  hostile  to  the  funda- 
mental principle  of  the  whole  civil  law,  which  is  the  essence  of 
pure  equiiy.  It  is  said  by  Domat,  Prel.  B.,  t.  1,  sec.  2,  art.  28, 
that  **  11  any  case  could  happen  that  were  not  regulated  by  some 
express  and  written  law,  it  would  have  for  a  law  the  natural 
principles  of  equiiy,  which  is  the  universal  law  that  extends  to 
everything."  So  it  is  expressed  in  the  ff.  L.  2,  sec.  6:  Hno 
equitas  suggerit,  et  si  jure  deficiamur. 

A  decision  of  the  court  of  cassation  of  France,  in  a  decree  trf 
January  4,  1814,  quoted  by  the  annotator  of  Domat,  2,  660 
(Paris  ed.,  1886),  seems  to  fix  the  relation  which  the  usufruct 
bean  to  property,  and  to  establish  a  rule  by  which  usufruct 
and  abaolute  property  are  reciprocally  convertible.  The  court 
said,  "  that  when  the  disposable  part  is  one  half  in  usufruct, 
the  court  can  declare  valid  a  legacy  of  one  half  in  usufruct,  and 
of  an  amount  over  and  above  it,  if,  in  other  respects,  they  per- 
mit the  heirs  to  discharge  themselves  of  the  legacy  by  resigning 
to  the  legatee  one  fourth  of  the  estate  in  absolute  property,  be- 
cause one  fourth  in  property  is  estimated  to  be  equal  to  the  one 
half  in  usufruct."  (''Lorsque  la  quotite  disponible  est  de 
moitie  en  usnfmit,  les  juges  peuvent  declarer  valable  un  legs 
de  moitie  en  usufruit,  plus  une  autre  valeur  en  sus,  si  d'ailleum 
ils  laissent  aux  heretiers  la  faculte  de  se  liberer,  au  moyen 
de  I'abandon  d'un  quart  en  propriete:  ce  quart  en  propriete  est 
repute  I'equivalent  de  la  moiti£  en  usufruit.") 

Upon  a  review  of  the  whole  investigation  upon  this  branch  of 
flie  case,  it  is  strikingly  manifest,  that  the  rules  of  equity  an 
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intended  to  be  the  governing  principle  in  the  interpietation  of 
testaments.  Law  and  equity  require  that  the  testament  shall 
be  maintained,  if  possible,  regarding  the  will  of  the  testator  as 
sacred,  and  only  to  be  disregarded  when  it  may  be  against  posi- 
tive law.  The  derogation  of  law,  in  the  present  instance,  bj 
allowing  the  bequest  to  subsist  in  some  shape,  it  has  been  shown, 
would  not  transgress  the  spirit  of  the  law.  The  will  must  be 
permitted  to  have  the  effect  of  a  bequest  of  one  fifth  of  the  suc- 
cession in  usufruct,  or  it  can  have  none.  The  latter  alternative 
is  evidently  against  the  meaning  of  the  rules  of  interpreting 
testaments,  for  it  can  not  be  supposed  that  the  testator  intended 
to  make  a  fruitless  bequest.  Such  a  construction  is  not  to  the 
prejudice  of  the  forced  heir,  because  by  it  the  diqM>8ition  of 
the  testator  is  not  extended,  but  on  the  other  hand,  it  is  thereby 
reduced  to  the  limit  of  the  law,  and  in  favor  of  the  heir.  It  is 
not  making  a  will  for  the  testator,  since  he  clearly  intended  to 
bequeath  as  much  as  the  law  would  allow  him  to  do,  provided 
the  legacy  is  equal  to  the  disposable  portion.  It  is  not  changing 
the  bequest  in  its  nature,  because  property  in  usufmct  and 
property  absolute  are  reciprocally  convertible  by  law.  Tins 
was  a  bequest  of  money,  which  is  but  a  representative  of  value, 
or  of  property,  or  of  a  right  growing  out  of,  or  to  be  exercised 
upon,  property.  The  whole  estate,  having  been  inventoried 
and  appraised  in  money,  which  is  the  index  of  value,  the  be- 
quest bears  a  fixed  proportion  to  the  estate.  It  is  found  to  be 
too  large.  Let  it  be  reduced,  and  the  reduction  reaches  only  to 
the  value  of  the  bequest,  not  to  the  bequest  itself. 

The  decision  of  the  supreme  court  of  Louisiana,  in  the  case 
of  Le  Blanc  v.  Landry,  7  Mart.  (N.  S.)  665,  and  referred  to  by 
the  chancellor,  in  his  opinion  in  this  case,  is  to  the  effect,  that 
if  a  woman  marry  a  second  time,  having  children  by  the  first 
marriage,  she  can  not  inherit,  in  full,  property  from  them,  in 
case  of  the  decease  of  any.  The  survivor  or  survivors  are  heira. 
But  if  they  and  their  forced  heirs  die  before  the  mother,  the 
property  so  inherited  by  them  will  go  to  her  in  preference  to  the 
heirs  of  the  forced  heirs.  We  do  not  see  that  this  decision  af- 
fects the  rule  of  interpretation  of  testaments  as  above  insiffted 
by  this  court. 

There  is  left  now  but  a  matter  of  fact  to  be  ascertained,  sinco 
we  are  disposed  to  give  to  the  bequest  a  validity  of  at  least  the 
usufruct  of  one  fifth  of  the  estate,  provided  the  sum  of  five 
thousand  dollars  be  not  less  in  value  than  the  usufruct  of  one 
fifth  of  the  whole  estate.     This  will  be  ascertained  by  the  ml* 
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observed  where  usufruct  and  absolute  property  are  marshaled, 
^ehich  is  to  consider  the  usufruct  of  the  whole  to  be  only  equal 
to  the  right  of  property  of  one  half,  and  in  that  ratio:  Civ. 
Code,  arts.  1739-1745.  The  laws  of  Louisiana  permit  a  be- 
quest, under  the  circumstances,  of  the  usufruct  of  one  fifth  of 
the  whole  estate.  The  sum  of  five  thousand  dollars  in  absolute 
property  is  equal  to  the  usufruct  of  the  sum  of  ten  thousand 
dollars.  The  testator  has  willed  an  absolute  property  of  five 
thousand  dollars.  The  clear  intention  of  the  testator  therefore 
"was,  that  his  wife  should  have  that  amount  out  of  his  estate, 
and  inasmuch  as  she  can  not  by  law  hold  the  absolute  property 
in  the  sum  bequeathed,  and  can  not  receive  at  most  but  the 
usufruct  of  one  fifth  of  his  estate,  in  order  to  give  her  an  equiv- 
alent for  the  absolute  sum  bequeathed,  she  would  be  entitled  to 
the  usufruct  of  ten  thousand  dollars,  provided  that  sum  did  not 
exceed  one  fifth  of  the  estate,  and  in  that  latio  as  the  estate 
may  be  found  to  be  in  value.  Under  the  vrill,  the  usufruct  of 
ten  thousand  dollars  is  the  maicimum  of  the  amount  she  can 
receive,  however  large  the  estate  may  be,  and  its  minimum  is 
the  usufruct  of  one  fifth  of  the  estate,  however  small  it  may  be. 
The  legacy  is  payable  out  of  the  fund  proceeding  from  the 
Louisiana  property,  and  is  entitled  to  claim  interest  according 
to  what  the  fund  arising  from  the  sale  of  the  Louisiana  prop- 
erty has  produced  in  the  hands  of  the  heir  or  her  represenlar 
tives. 

The  decree  of  the  chancellor  is  reversed  and  the  cause  re- 
manded for  further  proceedings,  in  accordance  with  this  opinion. 

After  the  delivery  of  the  foregoing,  the  appellees  applied  for  a 
re-argument,  which  was  granted  them.  The  case  accordingly 
was  again  argued  and  submitted,  and  at  a  subsequent  day  c^ 
the  term 

Thaoheb,  J.,  delivered  the  following  opinion: 

A  careful  re-examination  of  this  case  has  not  induced  any 
change  in  the  principles  of  the  first  decision  made  by  this  court. 
The  chief  point  decided  in  our  former  opinion  was,  that  the 
widow  is  entitled  to  the  usufruct  of  such  sum  as  would  be  equiv- 
alent to  five  thousand  dollars  in  fee,  provided  that  usufruct  do 
not  exceed  a  fifth  part  of  the  estate.  In  order  to  arrive  at  this 
point,  it  was  necessary,  firsts  to  determine  whether  property  in 
fee  and  property  in  usufruct  have  such  relative  value  as  would 
enable  us  to  determine  whether  the  bequest  in  fee  exceed  the 
value  in  usufruct  limited  by  law. 
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In  addition  to  the  reasons  offered  for  the  rule  of  conTertibililyy 
as  laid  down  in  the  previous  opinion  in  this  case,  the  article  1739 
of  the  civil  code,  it  will  be  seen,  constructiyely  recognizes  the 
proportion  which  we  think  approximates  between  property  in 
usufruct  and  in  fee,  by  using  a  tenth  part  of  an  estate  in  full 
property  and  its  fifth  part  in  usufruct  alternatively.  Possibly  a 
more  accurate  estimate  could  be  made  by  means  of  the  principles 
employed  by  life  assurance  companies  in  calculating  annuities, 
but,  for  the  present  purpose,  this  court  is  not  called  upon  to 
make  that  calculation.  The  legacy  is  to  be  maintained,  after 
having  been  converted  into  the  kind  of  titie  which  the  legatee 
can  take,  and  reduced  within  the  limit  of  the  law.  These  neo- 
essaiy  estimates,  as  well  as  the  value  of  the  estate,  which  will 
afford  the  criterion  of  the  legacy,  are  most  properly  matter  for 
the  chancexy  court  and  its  commissioners. 
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PowEB  OF  Sale  Given  to  Exeoutob,  Ezboution  of  bt  Adminibcbatqb 
with  the  will  annexed,  when  valid  i^d  when  not:  See  Moody  v.  Vandyke,  5 
Am.  Dec.  385;  Lockwood  v.  Stradley,  12  Id.  97;  Brown  v.  Hobton,  13  Id.  187; 
Peeblee  v.  Watte'  Adminktralor,  33  Id.  531. 

Law  of  Testatob's  Dokiccle  Govbbns  as  to  the  disposition  of  his  penoD* 
alty:  De  Sohry  v.  De  Laielre,  8  Am.  Deo.  535;  Dawee  v.  Boytebm,  6  Id.  72^ 
fTood  V.  rood,  28  Id.  451;  ifcCiciie  y.  JTbiise,  31  Id.  438.  So  the  sncosssioB 
to  personalty,  where  there  is  no  wiU,  is  governed  by  the  law  of  the  intestate^ 
domicile:  Hobnee  v.  Bemaen,  8  Id.  581;  WiUiammm  v.  Smart,  2  Id.  638;  D^ 
coueke  V.  Savetier,  8  Id.  478;  Ihnhrp  v.  MiUar,  10  Id.  732;  Doro^  v.  Dormy, 
22  Id.  33;  ffiekev.  Pope,  28  Id.  142;  McCMImmr.  8mUh,ZSld.  147;  Oratea- 
hn  V.  Bichards'  JSxecniore,  Id.  563;  Bryan  v.  Moon,  18  Id.  84^,  note.  But  as 
lotho  disporitioaol  or  snooession  to  realty,  the  lev  <oei  reioUmgofwemmi  Bryan 
V.  Moort,  18  Id.  847;  Snted  v.  Ewing,  22  Id.  41;  HawUyr.  /aMet,821d.  Q2I| 
MeOolUtm  v.  BmUk,  supra. 
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In  SiurdivafU  v.  NeiU,  27  Miss.  157>  it  was  detennined  that  the  validity  of 
Wb  will  of  personalty  and  the  capacity  of  the  testator  must  be  detennined  by 
the  law  of  his  domicile  at  the  time  of  his  death,  although  the  will  was  made 
in  another  state  where  the  testator  was  on  a  visit  at  the  time  of  his  death. 
And  in  Morris  v.  Morris,  Id.  847,  this  decision  was  approved,  and  it  was  fur- 
ther held  that  proof  that  such  a  will  was  executed  according  to  the  laws  ot 
the  state  where  it  was  made  afforded  no  evidence  that  it  was  executed  in  ac- 
cordance with  the  requiremeots  of  the  testator's  domicile,  and  that  until 
proven  before  the  proper  court  in  the  latter  state  it  could  not  operate  to 
change  the  destination  given  by  law  to  the  decedent's  property  there,  nor  de- 
feat the  widow's  right  of  administration.    On  this  latter  point  the  court  ex- 
plained and  distinguished  the  principal  case  as  follows:  "It  has,  however, 
been  argued  that  the  point  has  been  differently  adjudicated  by  this  court  in 
the  case  of  Montgomery  v.  MiUikiUf  6  Smed.  &  M.  151.    The  court  merely 
refer  to  the  opinion  of  the  chancellor  as  being  conect  on  two  points,  one  of 
which,  upon  a  casual  examination,  might  appear  to  be  analogous  to  the  ques- 
tion involved  in  this  case.    But  it  will  be  seen,  when  carefully  considered, 
that  the  chancellor  rests  his  opinion  upon  the  construction  which  he  placed 
upon  certain  articles  in  the  6ivil  code  of  Louisiana.    The  testator  was  domi- 
ciled in  that  state.    His  will  was  made  in  the  state  of  Kentucky,  where  it 
was  proved  and  certified  to  the  proper  court  in  Louisiana.    The  chancellor 
said  this  was  right,  because,  by  article  1589  of  the  civil  code,  the  will  was 
valid  if  executed  according  to  the  laws  of  the  place  where  it  was  made.    This 
proves  nothing  against  the  general  and  universal  rule  which  prevails  in  the 
absence  of  local  law  on  the  subject,  that  it  is  immaterial  where  a  will  is  made, 
or  where  the  testator  may  die;  it  must  conform  to  the  law  of  the  testator's 
domicile  to  be  valid.    But  the  law  of  Louisiana  says  that  it  shall  be  valid  if 
it  conforms  to  the  law  of  the  place  where  it  is  made.    This  only  serves  to 
show  that  the  law  of  Louisiana  constitutes  one  exception  to  the  general  rule 
on  the  subject.    But  it  is  clear  from  the  whole  case,  that  no  question  arose 
making  a  decision  of  this  court  necessary  on  the  statutes  of  this  state.    The 
property  administered  was  in  Lonifriana.     The  complainants  claimed  a  legacy 
under  the  wiU,  which  was  to  be  paid  out  of  the  proceeds  of  the  sale  of  prop- 
erty in  that  state.    Part  of  the  money,  it  was  alleged,  had  been  paid  to  the 
defendants  in  the  bill,  and  it  was  on  this  ground  that  the  effort  was  made  to 
make  them  liable  for  the  legacy  claimed  by  the  complainants. 

"The  only  question  which  was  necessary  to  be  decided  by  the  court  waa» 
whether  the  will  was  valid,  and  had  been  so  established  by  the  proper  court 
In  Louisiana.  The  judgment  of  the  court  in  that  state  would  be  conclusive 
on  that  subject,  and  was  all  that  our  courts  would  require  in  regard  to  the 
personal  estate.  The  question  which  was  made  before  the  chancellor  as  to 
the  sale  of  the  lots  in  Natchez,  received  no  other  consideration  from  thii 
court  than  to  sustain  his  view  of  the  question,  that  the  sale  by  the  adminis- 
trator with  the  will  annexed  was  void.  It  will  thus  be  seen  that,  however 
Inoad  the  language  of  the  opinion  may  be,  it  can  not  comprehend  more  than 
the  facts  of  the  case;  when  this  court  said  that  the  chancellor's  opinion  was 
ootTeot^  it  meant  that  it  was  oorrect  so  &r  as  it  afifocted  or  related  to  the  oon* 
troversy  then  before  the  court.  This  authority  is  not,  thereforei  opposed  to 
the  view  which  we  have  taken  of  the  question,  and  we  have  only  noticed  it, 
because  it  was  pressed  upon  our  consideration  by  ooonael  in  the  aigoment  ol 
the  cause." 

In  a  subsequent  oassy  Morris  v.  Morris,  supra,  was  itself  explained,  and  the 
•omment  above  made  on  the  principal  case  was  quoted  in  part:  WeUs  t.  WsOs, 
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85  Mira.  638»  66S.    In  that  case  it  was  decided,  among  othtf  things,  that  be- 
fore a  will  can  be  admitted  in  eridenoe  to  support  a  title  to  property  therein 
bequeathed,  it  most  be  regularly  probated  in  the  jurisdiction  where  the  prop- 
erty is  situated;  that  every  sovereignty  has  a  right  to  regulate  and  oontrol 
the  disposition,  by  will  or  otherwise,  of  real  and  personal  property  within  its 
Jurisdiction,  and  may,  as  to  testamentary  dispositions,  adopt  or  exclude  tin 
lex  damieUii,  as  it  may  deem  proper;  and  that  the  probate  in  another  state 
of  the  will  of  one  who  died  there,  but  whose  domicile  was  in  MiasisBippi, 
was  ineffectual  to  pass  property  situate  in  Mississippi;  but  it  was  valid  as  to 
the  property  situated  in  the  state  where  probated,  and  the  deviwe's  title 
thereto  would  be  protected  upon  its  subsequent  removal  into  MissisKippL 
The  question  there  was  as  to  the  title  of  a  devisee  to  certain  slaves  be- 
queathed to  her  by  a  will  made  by  one  Benjamin  Wells,  who  was  domiciled 
in  Missiwippi,  where  the  will  was  made,  but  died  in  Tionliriana,  where  the 
slaves  were  at  the  time  of  his  death.    The  will  was  probated  in  LouisiaBa» 
and  the  property  delivered  to  the  devisee  and  removed  by  her  to  Mississippi. 
Letters  of  adminlBtration  were  afterwards  issued  in  MisBisHippi,  and  the  ad- 
minirtrator  brought  an  action  to  recover  the  alaves  from  the  devisee,  sad  It 
was  claimed  that  she  could  not  assert  her  title  under  the  will  without  pnh 
bate  thereof  in  MissiasippL    But  the  court  held  otherwise 


Tillman  v.  AiLLEa 

[6  Smbrbs  axd  ICassball,  878.] 

Non  Patablk  to  Pabtt  Named  ok  Bbabbb  Passes  by  Mere  Deuyebt 
without  indorsement  by  the  party  named. 

Ihdobser  ov  Note  Payable  to  Beaber  is  Liable  on  his  indorsement,  es- 
pecially where,  in  osnimpmi  against  him  as  indorser,  he  pleads  the  gen- 
eral issue,  thereby  admitting  the  character  in  which  he  is  sued. 

l^T  JuBT  OoHBiSTED  ov  Thibtbek  Pebsons  in  cu&umptU  is  no  ground  of 
error. 

Absumfset  agamst  the  defendant  Ailles,  as  incLozser  of  a  note 
payable  to  "Lewis  Kennedy  or  bearer.''  Plea,  the  general 
issue.  Verdict  and  judgment  for  the  defendant,  and  the  plaint- 
iff brought  error.  The  points  in  the  case  appear  from  the 
opinion. 

K  O.  Peyton^  for  the  plaintiff  in  error. 

F.  E.  and  B,  D.  Howard^  for  the  defendant  in  error. 

By  Oourt,  Thaohsb,  J.  Writ  of  error  to  Copiah  county  dot- 
cuit  court.  This  was  an  action  against  the  defendant  as 
the  indorser  of  a  promissory  note,  made  payable  "to  Lewis 
Kennedy  or  bearer,"  from  whom  defendant  received  the  note 
by  delivery,  and  without  his  indorsement.  The  court  below 
chaiged  the  jury,  that  the  indorsement  of  Kennedy  upon  the 
note  was  essential  to  authorize  the  plaintiffa  to  recover  in  the 
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action.    A  note  payable  to  bearer  passes  by  mere  deliTery, 
the  holder  claims  his  title  to  the  note  by  yirtae  of  being  its 
',  and  of  the  promise  and  contract  between  the  maker  and 
l>earer.    The  circumstance  of  making  the  note  payable  to  any 
person  or  bearer,  does  not  compel  the  holder  to  show  an  indorse- 
ment by  that  person,  since  it  is  payable  in  the  alternative,  and 
not  to  that  person  absolutely.    In  such  case  it  is  transferable 
by  mere  delivery:  Chit,  on  Bills,  251;  BiiUard  v.  Bell,  1  Mason, 
243.     The  note,  in  this  instance,  was  negotiable  and  transfer- 
able without  indorsement;  nevertheless,  if  the  defendant  in- 
doTsed  it,  he  made  himself  liable  on  his  indorsement:  Bank  of 
England  v.  Newman^  1  Ld.  Baym.  442.    In  this  case,  also,  the 
defendant,  by  his  pleadings,  admits  the  character  in  which  he 
is  sued. 

The  objection,  that  the  jury  consisted  of  thirteen  individuals, 
is  not  ground  of  error.  A  verdict  by  a  less  number  than 
twelve,  in  issues  of  this  kind,  would  be  void,  but  a  verdict  of 
a  greater  number  than  twelve  is  not  so  on  that  account. 

Judgment  of  the  court  below  is  reversed,  and  new  trial 
awarded. 

NoTB  Patabls  to  Pabtt  Naiisd  OB  BsABJEB  is  pay&blo  to  beftrer,  aad 
one  ooming  into  possession  of  it  lawfully  is  not  required  to  show  that  there 
was  any  consideration  between  the  original  parties:  Eddy  v.  B<mdt  36  Am. 
I>ec.  7^.  And  a  note  payable  to  a  party  named,  or  *' holder,"  also  passes  by 
delivery  merely  as  if  the  word  "bearer"  were  used:  Putnam  v.  Orymes,  30 
Id.  250.  A  note  under  seal  payable  to  bearer  can  not,  it  ia  held,  be  assigned 
by  delivery  so  as  to  give  the  transferee  a  right  of  action  thereon  in  his  own 
name:  Sayre  v.  LucaSf  20  Id.  33.     But  see  the  note  to  that  case. 

JuBT  GAK  KOT  OoKsiffT  ov  Lb88  THAN  TwBLVi  at  oommon  Ivwi  CtKTpem' 
fer  V.  £Uaie,  84  Am.  Bee  116. 


Gage  v.  Ileb. 

[S  BlISDn  AWD  MUBSHATiT*.  410.] 

Fboodedb  ov  Saui  ukdxb  Mobtoage  OB  DxKD  ov  Tbubt  OlVBir  TO  Sv* 
OUBB  SxvxBAL  NoTBS,  all  of  which  are  due  when  the  nle  is  mada^ 
should  be  ratably  distributed  among  them. 

Dbuhbabt  mat  Puad  Patment  in  Bbbt  ok  Injunotiov  Boin>  given  to 
enjoin  a  judgment  at  law,  of  the  whole  or  part  of  the  judgment  debt, 
and  if  any  part  of  the  sum  has  been  paid  he  Is  entitled  to  a  deduction  of 
that  amount  from  the  plaintififs  demand,  under  the  Mississippi  statute. 

BrmKNOB  18  Admissible  undeb  Plea  of  Payment  in  Debt  on  Injuko- 
TION  Bond  given  to  enjoin  a  judgment,  to  show  that  a  deed  of  trust  was 
given  by  the  principal  in  the  bond  to  secure  three  notes  maturing  at  dif- 
ferent times,  of  which  the  note  upon  which  the  enjoined  judgment 
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loimded  wm  the  second  in  order  of  matarity,  and  thafe  aftar  the  iliwoln* 
tion  of  the  Injonction,  and  after  all  the  notes  were  due,  the  trustee  aold 
the  property  and  applied  all  the  proceeds  to  the  Isat  note,  and  upon 
proof  of  this  fact  the  ratable  proportion  of  the  pfooeeds  applioAble  to 
the  second  note  most  be  defalcated  from  the  plaintiff's  demsnd. 

Debt  on  an  injunction  bond  given  by  one  Prosser  as  principal, 
with  the  defendant's  testator  as  surety  to  enjoin  a  certain  jadg'- 
ment  at  law  against  Prosser.  The  defendant,  among  other 
pleas,  pleaded  payment  of  the  judgment.  The  sole  question 
was  as  to  the  admissibility  of  certain  evidence,  stated  in  the 
opinion,  which  was  offered  under  this  plea  and  rejected.  Ver- 
dict and  judgment  for  the  plaintifb,  and  the  defendant  faroug^ 
error. 

Cteorge  H.  Chrdon^  for  the  plaintiff  in  error. 
SimraU^  for  the  defendants  in  error. 

By  Court,  Thacqseb,  J.  Writ  of  error  to  Wilkinson  ooontj 
drcuit  court.  This  is  an  action  of  debt  against  Cage,  executor 
of  Frasder,  who  was  surety  for  one  Prosser,  upon  an  injunction 
bond.  The  defense  is  payment,  before  action  brought,  by 
Prosser,  of  the  judgment  enjoined.  The  ground  claimed  for 
error  was  the  action  of  the  court  below  in  refusing  to  allow  the 
introduction  of  proof,  in  behalf  of  the  defense,  that  Prosser  had 
executed  a  deed  of  trust  on  certain  property  to  secure  the  pay- 
ment of  three  promissory  notes  of  about  five  thousand  dollars 
each,  one  of  which,  being  the  second  described  in  the  deed  of 
trust,  was  the  foundation  of  the  judgment  enjoined;  and,  thai 
after  the  dissolution  of  the  injunction,  the  trustee  in  the  deed 
sold  the  trust  property,  and  applied  the  whole  of  the  x^roceeds 
of  the  sale  to  the  payment  of  the  last  note  mentioned  in  the  deed 
of  trust. 

The  trustee  in  the  deed  of  trust  did  not  effect  a  sale  of  tba 
trust  property  until  all  the  notes  secured  thereby  had  arrived  aft 
maturity.  In  the  case  of  proceeds  arising  from  the  sale  of  mort- 
gaged premises,  it  has  been  decided  in  this  state,  that  ta<iV 
should  be  applied  ratably  to  the  several  notes  secured  by  sucu 
an  instrument:  Parker  v.  Mercer^  6  How.  (Miss.)  820  [88  Am. 
Dec.  438].  A  similar  rule  would  hold  good  respecting  the  pro- 
ceeds of  a  sale  under  a  deed  of  trust,  where  all  the  notes  sought 
to  be  secured  had  become  due  and  payable.  By  virtue  of  the 
statute,  How.  &  Hutch.  615,  sec.  5,  it  is  made  lawful  for  a  defend* 
ant,  in  cases  of  this  land,  to  plead  payment  of  all,  or  part  of  the 
debt  demanded,  and  give  any  aooount  in  evidence,  and  if  it  shall 
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appear  that  any  part  of  the  sum  demanded  haa  been  paid,  then 
so  much  as  is  found  to  have  been  paid,  shall  be  defalcated  and 
deducted  out  of  the  plaintiffs  demand.  In  this  action  the  plaint- 
iff £led  a  plea  of  payment,  and  an  account  of  the  payment  of  the 
"w^liole  amount  demanded.  Upon  adducing  the  proper  proof,  he 
^was  entitled  to  a  credit  upon  the  bond  of  one  third  of  the 
amount  of  the  proceeds  of  the  sale  of  the  trust  property,  or 
"wliateyer  the  ratable  proportion  might  be  in  point  of  fact. 
Judgment  reversed  and  new  trial  awarded. 


Proceeds  of  Sale  ukdbb  MoBTOAax  to  Seoubb  Siteiul  Koxbs,  how 
applied:  See  Parber  ▼.  Mercer^  88  Am,  Deo.  438^  and  the  note  thereto  briefly 
dlaooasing  tfiis  sobject. 


PiOEETT  u  Dob. 

[6  5iCKDxa  AMD  Kahball,  470.] 

'BMnBMaxm  is  Bill  of  Bxobftions  to  Certain  Papers  MAMran  «a* 
and  "  B,"  etc.,  but  not  incorporated  in  the  bill  of  ezoeptiona,  though  pa- 
pen  eo  marked  are  inserted  in  the  record,  is  not  a  safficlent  identifioatioa 
of  them. 

^xtankj.  OmESSIOK  OF  SHERIFF'S  NaKE  US  ACKOWLEDOMEHT  OF  SHERIFF^ 

Deed,  where  the  certificate  of  acknowledgment  ia  otherwise  full  and  ex* 
plioit^  thowing  that  the  sheriff  was  the  person  who  signed  and  acknowl- 
edged the  deed,  does  not  vitiate  it. 

Where  Pabtt  Claims  undxb  Two  Sheriffs'  Deeds  of  the  same  land, 
sold  on  the  same  day  on  different  exeeations  against  different  defendants, 
each  of  whom  was  owner  of  the  land  when  the  judgment  against  him 
was  rendered,  so  that  the  land  is  bound  by  both  judgments,  if  one  of  the 
deeds  is  good,  it  is  sufficient  as  against  a  party  claiming  under  the  defend* 
ant  upon  the  execution  against  whom  the  land  was  sold  and  oouTeyed  by 
that  deed,  although  the  other  deed  is  defective. 

FosTPOKEMEirr  OF  Judgment  Lien  to  Junior  One  does  not  Affect 
Other  Ckeditobs  not  parties  to  the  suit,  in  which  the  decision  postpon* 
ing  the  lien  was  rendered,  and  does  not  postpone  the  lien  of  snoh  prior 
Judgment  as  against  them. 

Judgment  with  Stat  of  Bxboution  n  Lien  jduring  snoh  stay,  under  the 
Mississippi  statute  of  1824. 

BfBONG  PbESUMFTION  IN  FaVOB  OF  DEFENDANT'S  PoBSESBION  IN  EJECT- 
MENT is  furnished  by  evidenoe  of  leases  introduced  by  him,  to  prove  his 
light  of  possession,  from  persons  claiming  under  the  plaintiff's  grantor, 
•ad  this  presumption  is  sufficient  proof  of  possession  to  uphold  a  judg* 
ment  against  him. 

pMOHiPTiON  OF  Land  in  Deola&ation  in  Eooxment,  aooording  to  the 
snmber  of  the  section,  township,  and  range  upon  the  publio  surveys,  is 
■nffidsnt  to  support  a  Judgment  In  his  favor. 
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EnBOTXERT.  Yezdict  and  jadgment  for  the  plaintiflh,  and  ilie 
defendant  brought  error.  The  case  is  sufficiently  stated  in  the 
opinion. 

Charles  E.  MburU  and  Battaile,  for  the  plaintiff  in  error. 

Wtlkin9on  and  MUes^  for  tiie  defendants  in  error. 

By  Conrty  Shabxbt,  0.  J.  This  was  an  action  of  ejectment, 
brought  by  the  Planters'  Bank  against  Pickett,  to  recoYer  fiTS 
huncbred  and  twenty  acres  of  land.  The  errors  assigned  are: 
1.  The  court  eired  in  permitting  the  introduction  and  read- 
ing of  the  deed,  marked  A,  to  the  juiy,  from  Harrison,  the 
sheriff,  to  the  Planters'  Bank,  and  in  oveiruling  the  objection 
thereto.  2.  The  court  erred  in  admitting  as  evidence  to  the 
juiy  the  deed,  marked  B,  from  Harrison,  sheriff,  to  the  PlantF- 
ers'  Bank.  8.  The  court  erred  in  refusing  the  instmctionB 
prayed  for  below.  And,  4.  The  court  erred  in  giving  judgment 
for  the  defendant  in  error,  whereas,  by  the  law  of  the  kuid,  it 
should  have  been  for  the  plaintiff  in  eiror. 

We  must  premise,  in  this  case,  that  the  bill  of  exceptions  iB 
very  defective.  It  refers  to  certain  instruments,  introduced  on 
the  trial,  designating  them  as  being  marked  with  certain  letters 
of  the  alphabet,  but  the  instruments  are  not  incorporated  in  the 
bill  of  exceptions.  Certain  instruments  of  a  like  description, 
have  been  inserted  in  the  record,  but  whether  they  are  the  same 
used  on  the  trial  we  can  not  know,  as  they  are  not  conmiuni- 
oated  to  this  court  through  the  proper  medium.  We  should, 
therefore,  feel  much  reluctance  in  reversing  the  judgment,  were 
the  errors  ever  so  glaring.  But  an  examination  of  the  sevend 
doctunents,  introduced  on  the  trial,  has  resulted  in  a  conclu- 
sion that  the  judgment  can  not,  on  account  of  their  introdoo- 
tion,  be  reversed. 

The  first  error  assigned  is,  that  the  court  improperly  permit- 
ted the  deed  of  the  sheriff  to  the  plaintifb  below  to  be  read, 
because  of  a  defect  in  the  certificate  of  acknowledgment.  The 
certificate  is  regular,  with  one  exception.  Instead  of  saying, 
"  personally  appeared  before  me,  George  Crockett,  clerk  of  the 
probate  court,  in  and  for  said  county,  the  within  or  above 
named  A.  G.  Harrison,  who  acknowledged,"  etc.,  the  clerk  uses 
this  language:  '*  personally  appeared  before  me,  George  Crocks 
ett,  clerk  of  the  probate  court,  in  and  for  said  county,  whose 
name  is  subscribed  to  the  within  deed  as  such,  who  acknowl- 
edged that  he  signed,  sealed,  and  delivered  the  same,"  etc.  The 
name  of  the  sheriff  is  omitted,  evidentiy  by  a  clerical  mistake, 


Nov.  1845.]  Pickett  v.  Dok  525 

iprliilst  the  certificate  is  fall  and  explicit,  that  the  sheziff  was  the 
ixxdiyidual  who  signed  the  deed,  and  who  made  the  acknowledg- 
ment before  him.     The  statute  lays  down  the  form,  it  is  trae, 
l>xit  it  also  declares  that  if  the  acknowledgment  is  to  the  same 
«£rect  as  the  form  given,  it  will  be  sufficient.    And  it  is  believed 
iihat  the  certificate  of  the  clerk  is  very  nearly,  if  not  entirely,  to  the 
effect  required.    But  suppose  it  should  be  insufficient,  does  that 
alter  the  case?    The  land  claimed  was  purchased  by  the  Plant- 
ers' Bank,  under  two  dififerent  executions,  and  separate  deeds 
taken,  and  if  either  be  good,  it  is  sufficient.     The  property  was 
aold  on  the  fifth  of  July,  1841,  under  both  executions;  under 
one  execution,  as  the  property  of  Batdiff,  and  under  the  other 
as  the  property  of  Hawley.     The  judgment  of  Pope  v.  Ealcliff 
^was  rendered  on  the  twenty-fourth  of  February,  1838.    The 
deed  made  under  this  judgment,  is  the  one  which  is  said  to  be 
defective.    The  judgment  in  favor  of  the  PlarUer^  Bank  v.  Edw- 
ley,  was  rendered  on  the  twenty-fifth  of  November,  1836,  and 
the  deed  under  this  judgment  is  regular.    Batcliff,  it  seems,  was 
owner  of  the  land  when  Pope  recovered  the  judgment  against 
him,  and  afterwards  Hawley  acquired  title,  so  that  the  property 
was  bound  by  both  judgments.     How  or  when  Hawley  acquired 
title,  does  not  veiy  distinctly  appear,  but  the  defendant  himself 
traces  his  title  to  Hawley,  by  introducing  a  lease  from  Ferriday, 
who  purchased  from  Garradine,  who  was  Hawley's  vendee,  be- 
sides which,  it  appears  that  Hawley  was  in  possession  during 
the  years  1836,  1837,  and  1838.    The  defendant,  therefore,  is 
not  in  a  condition  to  dispute  Hawley's  title.    Hawley,  it  seems, 
sold  the  land  to  Garradine,  on  the  twenty-first  of  Februaiy, 
1837.     If  the  bank,  then,  acquired  a  good  title  under  the  s^e 
of  the  property,  as  Hawley's,  of  course  it  was  sufficient. 

But  it  is,  in  the  second  place,  said  that  the  court  erred  in  per- 
mitting the  deed  of  the  sheriff  for  the  land,  as  Hawley's  prop- 
erty, to  be  read  to  the  jury.  It  appears,  by  the  bill  of  excep- 
tions, that  the  judgment  and  execution  were  both  read.  But  it 
is  insisted  that  this  judgment  was  not  a  valid  lien,  because  it 
had  been  declared  inoperative  in  a  suit  between  Michie  v.  The 
Planters'  Bank,  this  being  the  case  reported  in  4  How.  130.  It 
is  a  mistake  to  suppose  that  that  adjudication  can  have  any 
effect  in  favor  of  creditors  who  were  not  then  before  the  court. 
We  did  not  declare  the  judgment  of  the  Planters'  Bank  fraudu- 
lent and  void.  The  lien  of  the  bank  was  declared  '*  dormant  as 
against  the  claim  of  Michie,"  but  that  is  the  extent  of  the  de- 
eiaon.    The  lien  of  the  bank  was  not  postponed  as  against  other 
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persons.  The  bank  was  perfectly  at  liberty  to  proceed  against 
any  other  property,  except  that  levied  on  by  Michie,  and  accord- 
ingly it  did  sell  on  the  fifth  of  JtQy,  1841,  under  the  judgment 
rendered  in  November,  1836,  and  the  defendant  even  daims 
that  this  sale  shall  be  vacated  in  favor  of  a  judgment  rendered 
against  Batcliff,  in  1838,  under  which  the  same  property  was 
sold  on  the  sixteenth  of  January,  1843,  a  year  and  a  half  after 
the  bank  had  purchased  under  its  older  judgment.  To  sustain 
this  position  would  be  equivalent  to  declaring  the  judgment  of 
the  bank,  and  the  sale  under  it,  absolutely  void;  a  declaration 
which  we  did  not  make  in  the  case  of  Michie;  and  with  still  less 
propriety  could  we  do  it  in  this  case,  in  favor  of  a  sale  made 
long  after  the  bank  had  sold  the  same  property. 

In  the  third  place,  it  is  also  said  that  the  court  erred  in  refus- 
ing to  give  the  instructions  asked  by  the  defendant's  counsel. 
The  instruction  asked  and  refused  was  this;  that  if  the  jury  be- 
lieved, from  the  evidence,  that  the  judgment  of  P.  B.  Pope  & 
Co.  against  Edward  L.  BatclifiF  was  rendered  with  a  stay  of  ex- 
ecution six  months,  the  lien  of  said  judgment  did  not  take 
effect  until  the  expiration  of  the  stay,  and  if  they  further  be- 
lieve, from  the  evidence,  that  James  B.  Biles  and  Oharles  E. 
Mount  (defendant's  lessors)  purchased  the  locus  in  quo,  as  the 
property  of  said  Batcliff,  under  a  judgment  rendered  during 
the  existence  of  said  stay,  then  the  said  Biles  and  Mount  ac- 
quired an  outstanding  titie,  and  the  jury  should  find  for  the  de- 
fendant. This  instruction  was  very  properly  refused.  It  has 
generally  been  contended  that  the  object  of  the  act  of  1824, 
making  judgments  a  lien,  was  to  protect  such  lien  during  the 
stay,  and  that  the  statute  did  not  apply  to  other  judgments. 
We  have,  however,  construed  it  to  extend  to  all  judgments. 
Beyond  all  question  it  does  embrace  judgments  tfiJran  with  a 
stay  of  execution. 

It  has  been  insisted,  in  argument,  that  there  was  no  proof  of 
the  possession  of  the  defendant  below.  Assuming  that  all  the 
evidence  is  set  out  in  the  bill  of  exceptions,  the  objection  would 
be  well  taken,  but  for  one  circumstance.  The  defendant  proved 
that  he  had  two  leases;  one  from  Biles  and  Mount,  and  the  other 
from  Ferriday,  who  derived  titie  from  Hawley.  The  leases  must 
have  been  introduced  to  prove  his  right  of  possession,  and  fur- 
nish a  presumption  of  possession  so  strong  that  we  could  not 
well  reverse  the  judgment  on  that  account.  Besides,  this  was 
not  a  question  raised  in  the  court  below,  and  it  must  therefore 
lose  much  of  its  force  when  raised  for  the  first  time  in  this  court 
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But  it  is  also  said  that  the  plaintiff  below  was  not  entitled  to 
judgment,  because  the  land  is  not  sufficiently  described  in  the 
declaration.  It  appears  that  the  huiA  was  purchased  of  the 
United  States,  and  we  know  that  all  the  public  lands,  prior  to 
sale,  were  suxreyed  into  sections,  and  the  law  also  provides  how 
these  sections  shall  be  subdiyided.  The  description  of  land, 
according  to  the  number  of  the  section,  township,  and  range,  of 
these  public  suxreys,  is  the  best  description  that  can  be  giyen, 
because  it  may  thus  be  identified  to  a  positive  certainty  by 
record  evidence.  The  declaration  describes  the  land,  first  gen- 
erally, by  its  vicinity  to  the  lands  of  other  persons,  and  then 
particularly,  thus:  ''The  west  half  of  the  north  west  quarter, 
the  south-east  quarter,  the  east  half  of  the  south-west  quarter  of 
section  number  twenty-three,  and  the  west  half  of  the  north-west 
quarter  of  section  number  twenty-six,  township  number  eleven 
of  range  number  one  west."  Hie  description  may  follow  the 
description  given  in  the  certificate  of  entry.  The  letters  and 
figures  used  may  constitute  the  appropriate  mode  of  describing 
land  which  has  been  entered,  or  their  meaning  may  have  been 
susceptible  of  proof,  if  the  question  had  been  raised  below,  but 
it  was  not.  But  be  this  as  it  may,  the  sections,  township,  and 
range  are  given  in  full,  and  this  is  a  sufficient  description,  espe- 
cially when  it  is  to  be  remembered  that  the  plaintiff  in  ejectment 
takes  possession  at  his  peril. 

The  judgment  must  be  affirmed. 

AoKirowLiDGiaDrr  ov  Shxbitf's  Vekd  Im  JndlipwiiWa,  snd  wQl  not  bo 
pmamed:  Boada  t.  SymmeSf  13  Am.  Deo.  621.  An  aoknowladgment  of  a 
doed  by  »  sheriff,  after  the  expiration  of  hie  term,  ii  good  by  relation:  Doe  v. 
J)ugan*9  Ea^rs,  31  Id.  432. 

DxfioTs  nr  Agknowudoiontb  ov  Deeds  in  general  are  dJeoaieed  at  oon- 
■iderable  length  in  the  note  to  Livingston  t.  KeUeUe^  41  Am.  Deo.  168. 

PBiOBrrr  axono  Judgment  Lisns:  See  Biggam  t.  MerriU,  12  Am.  Deo. 
676;  Btmk  qf  Pemuylvama  v.  Winger,  18  Id.  633;  Matter  qf  Howe,  19  Id.  396; 
Haie^  T.  WUKams,  Id.  743;  De  la  Vergne  v.  JSvertaon,  Id.  411;  Metzler  v. 
JTi^rorv,  23 Id.  76;  SeUerev.  Oorwin,2ild.  301;  Birelp y. Stalep,  26 Id.  303; 
Andrew  v.  I>oe,  38  Id.  460;  CommerekU  Bank  v.  Coroner,  Id.  447;  Gampbett 
T.  Spenee,  30  Id.  301. 

PosTPOVEMXHT  OV  JuDOMENY  Lmr  TO  SUBSEQUENT  LzBN:  See  Sellers  T. 
Corwin,  24  Am.  Deo.  301;  Mower  ▼.  Kip,  29  Id.  748;  MieMe  v.  PUmUnf 
Bank,  34  Id.  112;  Campbell  v.  Spence,  39  Id.  301.  A  prior  Judgment  cred- 
itor may  waive  his  priority  in  favor  of  a  anbeequent  judgment  creditor  with- 
out extingniehing  hie  judgment,  and  upon  an  aisignment  of  the  prior  judg- 
ment to  the  Bubaequent  judgment  creditor  the  latter  soooeedi  to  all  hii 
aieignor'e  righto:  Bank  qf  Pennsylvania  v.  Wmger,  18  Id.  633. 

JUDOMSNT    LZBNt    HOW   AmCCTED    BT    SUSPENSION    OF    EXECUTIONS    See 

Campbell  v.  Spenee,  39  Am.  Dec.  301;  BartleU  v.  Doe,  41  U.  6S.    How 
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affected  by  injnnotioii  agftinat  execution:  See  L^tm  v.  OridUy,  12  Id.  691; 
Contoay  v.  JeU,  24  Id.  690;  MUeheU  v.  Anderson,  26  Id.  158;  BartleU  r.  Dot, 

41  Id.  52. 

Pboov  ov  Dkfendakt's  P068BSS10N  nr  Ejbctmxnt,  NsGESSirr  and  Suv> 
vicisNOT  ov,  to  Bupport  the  action:  See  Cooper  ▼.  Smith,  11  Am.  Deo.  666; 
I>en  y.  SnowhiU,  22  Id.  496;  Newman  v.  Foater^  34  Id.  98;  Caaey  ▼.  Inloe»» 
89  Id.  658;  Stewart  v.  Ca»,  42  Id.  534. 

Desoriftion  of  Lakd  bt  Refsrknce  to  Poblio  Subybt  by  nmnben  ci 
sections,  and  the  like,  sufficiency  of:  See  note  to  Heaton  t.  ffodges,  30  Am. 
Dec.  739,  741,  742;  Rector  v.  HarU,  41  Id.  650.  See,  as  to  the  sufficiency  of 
a  description  of  land  in  a  return  or  levy  of  execution,  Taylor*a  Ltta^ee  v.  Co- 
wirt,  40  Id.  655,  and  note,  and  Hand  v.  Qrant,  ii^ra,  Aa  to  the  aoffioieDOj 
of  the  description  in  a  sheriff's  deed,  see  Sector  t.  Hartt,  41  Id.  650,  and 
cases  collected  in  the  note  thereto.  See,  generally,  as  to  deaoriptiooa  in 
deeds,  the  note  to  Heaton  ▼.  Hodgee,  30  Id.  734;  Mehin  t.  Proprietors^  88 
Id.  884,  and  note;  Doe  ▼.  Jackson,  40  Id.  107,  and  note;  Norwood  t.  Bifrd^ 

42  Id.  407. 


Hand  v.  Grant. 

[6  BMXDxa  AVD  Maisball,  B08.] 

Shxbivf'b  Sales  ov  Land  abb  within  Stattttb  ov  Fbauiw. 

Shuuff's  Bktubn  of  Exsoution  is  Sovfioixnt  MsHO&Ain>iTif  of  a 
of  land  thereunder,  under  the  statute  of  frauds,  to  support  an  aotiott 
brought  by  him  for  the  price. 

Sheriff's  Retitbn  of  Execution  is  Prima  Facie  Evidence  in  his  favoi 
in  an  action  to  recover  the  price  of  land  sold  thereunder. 

DiBOBiFTiON  OF  Land  IN  Retubn  OF  EXECUTION  upon  whlchitwat  sold  as 
"lota  4  and  5  in  square  1,  south  of  Main  street,  Columbus,"  ia  anlB- 
dent  in  an  action  by  the  sheriff  for  the  price. 

Bkfubn  of  Execution  by  a  Deputy  Sheriff  is  equivalent  to  a  return  by 
the  sheriff  in  an  action  by  him  for  the  price. 

Admission  of  Unintelugible  and  Immaterial  Memorandum  made  by 
the  sheriff  or  his  deputy  in  a  memorandum  book  as  to  a  sale  on  execu- 
tion, though  erroneous,  furnishes  no  ground  for  reversing  a  judgment  for 
the  sheriff  in  an  action  for  the  price,  where  there  is  other  sufficient  evi- 
dence to  support  the  verdict  and  judgment. 

Assumpsit  to  recover  the  price  of  certain  lots  sold  on  exeoa* 
tion  by  the  plaintiff,  as  sheriff,  and  purchased  by  the  defendants. 
Verdict  and  judgment  for  the  plaintiff,  and  the  defendants 
brought  error.    The  opinion  states  the  case. 

B.  D.  Howard,  for  the  plaintiff  in  error. 

By  Court,  Shabkxt,  0.  J.  The  defendant  in  erzor,  as  sheziff 
of  Lowndes  county,  instituted  this  suit  to  recover  the  price  of 
two  lots,  which  he  had  sold  under  sundry  executions,  and  which 
were  bid  off  by  the  plaintiffs  in  error,  through  an  agent,  at  the 
mm  of  three  thousand  and  five  dollars.    The  dedaxation  ocm- 
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teiiis  fhzee  conntB,  one  on  a  memorandum  in  writing,  and  two 
common  connts,  to  which  the  defendants  below  pleaded  non 
a88ump&U.  To  support  his  action,  the  sheriff  offered  in  eridence 
his  returns  on  the  executions,  showing  the  levj  and  sale  to  the 
plaintiffs  in  error,  after  advertisement,  for  the  sum  of  three 
thousand  and  five  dollars.  He  also  proved  that  he  had  executed 
and  tendered  a  deed.  The  returns  were  objected  to  as  not  being 
a  BufScient  memorandum,  in  writing,  to  charge  the  plaintiflh  in 
error;  and  also  because  the  returns  were  not  sufficiently  certain 
in  the  description  of  the  lots. 

It  seems  to  have  been  taken  for  granted  by  both  parties,  that 
a  sale  of  real  estate  by  a  sheriff,  is  within  the  statute  of  frauds 
and  perjuries.  On  this  point  the  case  does  not  call  for  an  ex- 
pression of  opinion,  further  than  to  say  that  the  return  must  be 
regarded  as  a  sufficient  memorandum.  Against  the  admissiUl* 
ity  of  the  evidence  it  is  contended  that  a  sale  by  a  sheriff  is  like 
a  sale  by  an  auctioneer,  whose  written  memorandum  as  the 
agent  of  both  parties,  is  admissible  as  evidence,  except  in  actions 
brought  by  the  auctioneer,  in  which  it  is  not  admissible.  The 
character  of  a  sheriff's  return  is  very  different  from  the  merno^ 
randum  of  sale  made  by  an  auctioneer.  The  sheriff  is  a  sworn 
officer  of  the  law,  whose  official  duty  is  defined  bylaw,and  a  pre- 
sumption always  arises  that  an  officer  who  is  required  to  do  a  par- 
ticular  thing,  has  discharged  his  duty  faithfully,  unless  the  con- 
trary be  shown.  The  law  attaches  credit  to  all  his  official  acts, 
performed  in  the  discharge  of  his  duly.  Hence  it  is,  that  when 
a  sheriff,  in  his  return,  confines  himself  within  the  line  of  his 
official  duty,  his  return  is  often  admissible  as  evidence  between 
third  parties;  is  always  conclusive  evidence  between  the  parties 
to  the  record,  and  generally  conclusive  as  against  himself,  pro- 
vided the  process  be  such  as  by  law  he  is  bound  to  return:  Notes 
to  Ph.  Ev.  1083.  On  this  principle  the  return  of  the  sheriff  is 
often  evidence  f oi;  him,  as  well  as  against  him.  If  by  his  return 
he  has  subjected  himself  to  an  action,  such  return  should  be 
evidence  to  enable  him  to  sustain  an  action.  The  precise  point 
now  before  us,  arose  in  the  case  of  EyskiU  v.  Oivvn^  7  Serg.  & 
B.  869.  The  sheriff  brought  an  action  to  recover  the  price  of  a 
tract  of  land  sold  by  him  under  execution,  and  relied  upon  his 
return  on  the  execution  as  evidence  to  support  the  action,  and  it 
was  held  to  be  prima/acie  evidence  for  that  purpose.  The  same 
question  was  decided  by  the  supreme  court  of  Tennessee,  in  the 
same  way:  Nichol  v.  Bidley,  5  Terg.  63  [26  Am.  Dec.  264].  In  a 
recent  decision  of  this  court,  the  same  dootqne  was  reoogniaed: 
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Adam»  y.Oriffin,  SBmed.&tLK6.    The  court,  then,  was  light 
in  aUowing  the  vetom  to  be  read  to  the  jnxy. 

An  objection  jms  also  taken  to  the  retom,  because  it  is  not 
snffidenUy  certain  in  the  description  of  the  premises.  In  the 
levy  the  sheriff  has  described  the  property,  as  "lots  4  and 
6,  in  square  1,  south  of  Main  street,  Ck>lumbus."  And  the 
return  proceeds,  "advertised  and  sold,  according  to  law,  16 
March,  1840,  to  Hand  &  Huddleston,  for  $3,005."  The  decla- 
ration avers  that  the  sale  was  made  by  the  plaintiff  below,  as 
sheriff,  at  the  door  of  the  court-house  of  Lowndes  couniy,  in 
Ck>lumbus,  and  that  the  lots  sold  were  situated  in  said  town  of 
Columbus.  It  is  a  sufficient  description  of  town  lots,  to  give 
the  number  of  the  lot,  and  the  number  of  the  square  in  which 
it  is  situated,  as  designated  in  the  survey  or  plat  of  the  town. 
These  lots  were  described  by  their  appropriate  numbers,  and  the 
number  of  the  square  in  which  they  were  situated,  and  also  by 
the  street.  Assuming  that  this  description  was  made  with  ref- 
erence to  the  survey  of  the  town,  is  was  sufficient.  That  it  was 
so  made  there  is  no  room  to  doubt,  as  in  that  way  only  can  we 
account  for  their  numbers,  and  the  number  of  the  square  in 
which  they  were  situated. 

The  defendants  also  objected  to  the  return,  because  it  was 
not  in  the  handwriting  of  Grant,  and  thereupon  evidence  was 
introduced,  that  the  return  was  made  by  a  deputy  sheriff.  As 
the  sheriff  is  bound  by  the  acts  of  his  deputy,  so  he  must  be 
entitled  to  the  benefit  resulting  from  them.  A  return  by  a  dep* 
uty,  is  equivalent  to  a  return  by  the  sheriff.  If  anything,  the 
return  by  a  deputy  is  less  objectionable  than  the  return  by  the 
sheriff,  when  the  latter  is  plaintiff.  It  seems  that  during  the 
progress  of  the  trial,  and  after  the  defendants  had  introduced 
proof  that  the  signature  to  the  return  was  not  in  the  handwrit^ 
ing  of  Grant,  a  memorandum  book,  kept  by  the  deputy  who  sold 
the  property,  was  introduced,  containing  a  memorandum,  in 
pencil  mark.  If  the  deputy  is  to  be  regaaxted  as  the  mere  auc- 
tioneer, his  memorandum  would  be  admissible.  But  the  truth 
is,  the  memorandum  is  unintelligible,  and  so  immaterial  in  its 
character,  that  it  can  not  furnish  a  foundation  for  reversing  a 
judgment  founded  on  a  verdict  supported  by  sufficient  evidence. 
A  mere  memorandum  book,  kept  by  the  sheriff,  would  be  inad* 
missible  in  such  an  action  as  this.  But  it  is  impossible  to  per- 
ceive how  a  memorandimi  so  vague,  uncertain,  and  obaoore  as 
this  was,  could  have  operated  against  the  defendant. 

A  bill  of  exceptions  was  taken  to  the  decision  of  the  oourit  in 
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oyemiling  a  motion  for  a  new  trials  from  which,  in  addition  to 
the  foregoing  facts,  it  appears  that  the  sale  was  proven,  and  th» 
purchase  by  the  defendants,  through  their  agent,  and  that  a  deed 
was  tendered.  There  was  no  ground  for  a  new  trial,  and  th» 
motion  was  properly  overruled. 
The  judgment  must  be  afiSrmed. 

SuuiiFFs'  Salbs  or  Land  abx  wiTHnr  SvATm  or  FkAUSB:  Jaekmm  v. 
OaOiny  8  Am.  Dea  415;  Haiuon  v.  Banned  Leamt,  22  Id.  822;  DwmU  t» 
Woten,  18  Id.  350;  Rchmaon  ▼.  Qiwih.  41  Id.  47;  eonCrti,  NieM  v.  Ridki^ 
S6Id.254. 

Shuujt'b  Kiturn  is  SumcusMT  MsMORAifnuM  of  nde  of  land  on  ezaon* 
tioo:  Hanmm  ▼.  Bamet^Lesmt^  22  Am.  Deo.  322.  And  in  RobiMon  ▼.  Omik^ 
41  Id.  47,  it  is  held  that  a  memorandnm  of  the  Bherifl(  like  that  of  an  ano- 
tioneer,  made  at  the  time  of  the  sale,  binds  the  purchaser,  the  sheriff  bela^ 
tiie  agent  of  both  parties,  bat  that  the  sheriff  himself  oan  not  introdooe  sneb 
memorandum  to  take  the  case  out  of  the  statute  of  frauds,  in.  an  aotlo» 
brought  by  him  against  the  purchaser  for  breach  of  his  oontraot. 

Sbxeitt's  Return  of  Exeoution  is  Eyidbncb  in  ms  Fayob  in  an  aotio» 
■gainst  the  purchaser  to  recover  the  price  bid:  Nkhol  t.  Ridley,  26  Am.  Dec 
804.  So  a  return  of  due  execution  of  tkJSeri  faeku  is  evidence  in  his  favor 
on  a  motion  to  amerce  him,  and  can  not  be  disputed:  Bank  qf  (kUUpoU$  r.. 
Domigan,  40  Id.  475.  So  an  officer's  return  of  an  attachment  is  prima /aeh 
evidence  in  his  favor  in  an  action  to  recover  the  attached  property:  yiehoU 
V.  PaUen,  86  Id.  713;  Chadbaume  v.  SMmmer^  41  Id.  720.  See,  generally,  aa 
to  the  admissibility  and  effect  of  a  sheriff's  return  of  process,  as  evidence  be- 
tween the  parties:  Cooper  v.  Smith,  11  Id.  668;  Diller  v.  RoberU,  15  Id.  678p 
Biythe  v.  RiehanU,  18  Id.  672;  WhUaker  v.  Sumner,  19  Id.  288;  Stinton  v. 
Bnow,  22  Id.  238;  Stevens  v.  Brown,  23  Id.  215;  Mitchdtj.  lApe,  29  Id.  116^ 
Wjfer  V.  Andrew,  Id.  497;  HtUeMne  v.  Johnmm,  30  Id.  622;  Doe  v.  Snyder^ 
82  Id.  811;  ifente  v.  Hamman,  84  Id.  546;  Knowlee  v.  Lard,  Id.  525;  Jone^ 
T.  Commercial  Bank,  85  Id.  419;  Chadboume  v.  Sumner,  41  Id.  720;  IkmrJteU^ 
V.  Paine,  Id.  857.  As  against  the  sheriff  hii  return  Ib  conclusive  evidence 
upon  a  rule  to  apply  money  in  his  hands  to  a  particular  writ:  Palmer  v. 
Olmrke,  21  Id.  340.  So  he  can  not  contradict  his  return  to  an  attachment  by 
denying  that  he  made  a  valid  attachment,  in  an  action  against  him  for  not 
levying  execution  on  the  attached  property,  but  he  may  show  the?  the  prop- 
erty was  not  in  the  execution  defendant:  Denny  v.  WiUard,  22  Id.  389.  Se» 
also  as  to  the  effect  of  a  sheriff's  return  as  evidence  against  him,  JlfeCleUand 
V.  SUngh^,  42  Id.  224.    See  also  Boone  County  v.  Lcwry,  poet,  532. 

RiTUBN  OF  0ns  Sttlino  HmaxLT  Dkfvty  Shxbhv  n  not  Eyidbnos 
In  an  action  against  the  sheriff  that  he  is  sheriff,  or  that  the  returning  officer 
is  his  deputy:  Slaughter  v.  BameM,  13  Am.  Dec.  190. 

DnoBipnoN  or  Land  in  Rktttbn  or  ExioirnoN:  See  Ta^ar*9  Leeeee  v.. 
Couart,  40  Am.  Dec.  (kV),  ana  oases  collected  in  the  note  theroto.  See  ate 
Bkmehard  v.  Blawhanl,  38  Id.  710.  As  to  descriptions  of  land  generally  iB. 
deeds,  etc,  see  the  oases  cited  in  the  note  to  Pickett  v.  Doe,  ante,  523. 

DBSCfOpnoN  OF  Town  Lot  bt  Numbbb  and  reference  to  the  town  plats 
Bee  the  note  to  lieaion  v.  Hodgee,  80  Am.  Dec  739,  742. 
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SUPREME  COURT 


or 
MISSOUBI. 


Boone  Oountt  v.  Lowbt* 

[•  Vxmoxna,  38.) 
fmouKr  n  Bbioppbd  to  CkuiTRABicT  his  owk  Bitubr. 
BnciAL  RxTUBH  ov  Staaaww  will  proteot  him  when  ho  ■how*  thai  bo  kM 

disduurged  kis  duty. 
WnDKHcm  OF  A  DiTTBRsyr  Statb  ov  Faots  fbom  Tho0b  Statbd  ih  a 

SiURurr's  RRfnur  will  not  be  pennitted  in  an  action  againat  him. 


Ebbob  to  the  Boone  circuit  court.    The  opinion  states  the 
Todd  and  Chrdon,  for  the  plaintiff  in  error. 
ErUey,  lor  the  defendant  in  error. 

By  Courty  Naftov,  J.  This  was  a  suit  upon  the  o£Sciai  bond 
of  Lowry,  as  constable  of  Missouri  township  in  Boone  countj« 
Sereral  breaches  are  assigfned,  and  among  others,  that  the  de- 
fendant levied  on  certain  property  of  the  defendant,  but  failed 
and  neglected  to  make  sale  of  the  property  so  taken  according 
to  law. 

Upon  the  trial,  the  plaintiff  proved  a  judgment  against  W.  & 
Buroh  and  B.  N.  Todd,  for  debt,  damages,  and  costs,  an  execu- 
tion issued  thereon,  and  the  following  return: 

**  Leried  this  execution  on  one  boat  and  load  of  com,  sup* 
posed  to  be  one  hundred  and  thirty  or  forty  banels  of  com, 
shown  to  me  as  the  property  of  W.  S.  Buroh  by  B.  L.  Todd, 
the  son  of  B.  N.  Todd,  this  seyenth  of  March,  1840,  and  on  the 
eighth  of  March,  1840,  Stephen  Pettus  became  the  claimant  d 
the  com  and  boat,  and  demanded  a  jury.  I  then  summoned 
Stephen  Pettus,  Sandy  Johnson,  Thomas  Jefferson,  and  Isaao 
Bledsoe,  jun.,  as  a  guard  to  guai*d  said  boat  and  com,  till  I 
could  get  back  with  a  jury,  and  when  I  got  back  to  the  place 
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where  I  left  the  boat  and  com,  it  was  gone,  and  said  guard  wai 
gone,  this  ninth  of  March,  1840.  Betomed  not  satisfied.  No 
other  goods  and  chattels  found  whereon  to  levy  in  MiBSonii 
township.    This  tweniy-first  of  April,  1840. 

"J.  S.  LowBi,  C.  M.  T.*' 

The  defendant  then  offered  evidence  to  prove  that  the  boat 
and  com  did  not  belong  to  W.  S.  Borch  at  the  time  of  the  levy. 
This  evidence  though  objected  to,  was  admitted  by  the  court, 
and  the  court  instructed  the  juiy  that  if  the  property  mentioned 
in  the  constable's  return  as  levied  on,  vnis  not,  at  the  time  of 
such  levy,  the  property  of  Burch,  they  must  find  for  the  defend- 
ant. To  this  instruction,  as  well  as  to  the  admission  of  th« 
testimony  on  which  it  was  based,  exceptions  were  taken.  The 
plaintiff  submitted  to  a  nonsuit,  and  moved  to  set  it  aside,  be- 
cause the  court  had  admitted  illegal  evidence  and  had  given  ille* 
gal  instructions.  The  motion  being  overruled,  the  case  la 
brought  here  by  appeal. 

The  only  question  is,  whether  the  evidence  tending  to  show 
that  the  property  levied  on  was  not  the  property  of  the  defend- 
ant in  the  execution,  was  admissible.  It  seems  to  be  conceded 
as  a  general  and  well-established  rule  of  law,  that  the  officer 
can  not  contradict  his  returns.  A  special  return  of  the  facts 
will  always  protect  the  officer,  if  the  facts  so  returned  show  that 
he  has  discharged  his  duty.  In  the  present  case  the  return  is  a 
special  one,  and  must  be  taken  to  embrace  a  statement  of  all  the 
fiicts  upon  which  he  relied  for  a  justification  of  his  official  con- 
duct. Is  the  fact,  that  the  defendant  was  not  the  owner  of  the 
goods  levied  on,  one  of  the  facts  detailed  in  the  return,  or  can 
it  be  inferred  from  its  language?  In  other  words,  is  it  a  return 
of  nuUa  honuy  or  a  special  return  of  facts,  which  amount  to  a 
return  of  nuUa  honaf  11  so,  the  officer  is  clearly  not  liable. 
For  if  he  levies  on  property  which  he  afterwards  discovers, 
either  by  the  verdict  of  a  jury,  or  by  any  other  sources  of  in- 
formation, to  be  the  property  of  a  stranger,  the  law  does  not 
requite  him  to  commit  a  trespass,  or  to  commit  a  second  tres- 
pass because  he  has  ignorantly  been  guilty  of  the  first. 

The  return  of  the  constable  is,  that  he  levied  on  property 
shown  to  him  as  the  property  of  the  defendant;  that  the  prop- 
erty was  claimed  by  a  stranger,  and  that  whilst  engaged  in  sum- 
moning a  jury  to  try  the  right  of  property,  it  was  rescued  from 
the  possession  of  those  to  whom  he  had  intrusted  it.  Here  is  a 
return  of  a  levy,  and  a  levy  upon  property  which  appears  amply 
sufficient  to  satisfy  the  judgment.    This  property  was  believed 
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to  be  the  property  of.  the  defendant,  and  the  only  reaaon  Bog^ 
geated  by  the  return,  for  not  selling  in  pursuance  of  the  lerj,  ia 
4he  rescue.  This  execution  of  the  plaintiff  is  diachaiged  in 
point  of  law:  L(idd  t.  Blunt,  4  Mass.  402;  Bailey  ▼.  Drew^,  2 
Pick.  586.  Suppose  the  officer,  in  executing  a  ooptos  ad  saHs- 
faciendum,  returns  a  rescue,  and  in  an  action  for  his  misconduct, 
he  offers  to  proTe  that  the  defendant  was  privileged  from  anest. 
The  proof  offered  shows  that  the  plaintiff  has  not  b€»en  damni- 
ffied,  any  more  than  the  plaintiff  in  the  present  action  has  been 
injured  by  the  negligence  of  the  officer,  in  sufferings  the  prop- 
erty levied  on  to  be  rescued.  But  the  return  of  the  arrest  has 
discharged  the  writ,  and  the  effect  of  the  proof  is  that  there 
was  no  arrest.  So  in  the  present  case,  the  effect  of  the  eyidence 
offered  is,  that  there  was  no  levy,  for  a  levy  upon  the  goods 
of  a  stranger  was  illegal.  So  that  at  least,  in  order  to  let  in  the 
evidence  given  in  the  court  below,  we  must  hold  the  return  to 
be  a  virtual  return  of  nulla  bona. 

The  case  of  Fuller  v.  Holden,  4  Mass.  501,  though  differing  in 
many  particulars  from  the  present,  is,  certainly,   decided  on 
^frounds,  which,  if  tenable,  would  fully  justify  the  affirmance  of 
ihis  judgment.     There  may  be  peculiarities  in  the  statutes  ot 
that  state,  which  enable  that  court  to  reconcile  that  opinion 
with  what  they  subsequently  held  in  Gardner  v.  Ho9mer,  6  Id. 
^25.     In  the  last-mentioned  case,  the  principle  is  fully  recog- 
nized, that  an  officer,  in  an  action  against  him,  can  not  be  per- 
mitted to  contradict  his  return.     In  the  first  case,  the  action 
was  on  the  case  for  damages  alleged  to  have  been  sustained  by 
reason  of  a  neglect  of  duty  on  the  part  of  the  officer,  in  failing 
to  levy  an  execution  upon  properly  he  had  previously  attached. 
The  officer  had  returned  to  the  Enal  process,  that  the  property 
attached  had  been  rescued  from  his  possession,  and  upon  the 
trial,  he  offered  to  prove  that  the  property  so  attached  was  in 
fact  the  property  of  the  persons  who  had  rescued  it.     The  evi- 
dence was  rejected  by  the  judge  who  tried  the  causer;  but  the 
supreme  court  declared  in  their  opinion,  reversing  the  judgment, 
that  the  defendant  might  prove  that  he  had  been  guilty  of  no 
neglect,  and  that  the  proof  he  offered  did  show  that  he  was  in  no 
•default.    The  question  in  relation  to  the  propriety  of  allowing 
ihe  officer's  return  to  be  contradicted,  was  not  adverted  to  in 
the  opinion  of  the  court.     The  court  virtually  held,  that  the 
officer  might  admit  in  his  return  that  he  had  been  guilty  of  a 
neglect  of  duty,  and  still  be  permitted  to  show,  in  evidence,  that 
in  fact  he  was  not  guilty  of  any  neglect  prejudicial  to  the  plaint- 
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Iff  in  the  exeoation.    In  other  words,  he  was  permitted  to  con- 
tradict his  return. 

The  authorily  of  the  case  of  IkUler  t.  Holden,  4  Mass.  501,  ii 
▼cry  mnch  weakened  by  the  subsequent  opinion  of  the  same 
ocnirt,  in  the  case  of  Oardner  t.  Hosmer.    It  is  difficult  to  see 
"wliy  the  rule  of  law  adopted  in  this  last  case  was  not  applicable 
to  the  facts  which  existed  in  both  the  cases.    Suppose  the  officer, 
in  the  case  now  before  this  court,  had  returned  that  he  had 
levied  on  certain  property  of  the  defendant  in  the  execution, 
ajid  that  before  a  sale,  it  had  been  taken  from  his  possession — 
"Would  the  admissibility  of  the  evidence  showing  that  the  prop- 
erty belonged  to  a  stranger  be  any  more  objectionable  than  un- 
der the  return  as  it  now  stands?    We  think  not.    The  ground 
assumed  by  the  court  of  Massachusetts,  is,  that  the  defendant 
may  give  in  evidence  facts  which  show  that  the  plaintiff  has  not 
been  damnified,  and  if  the  property  levied  on  does  not  in  truth 
belong  to  the  defendant  in  the  execution,  the  plaintiff  has  not 
been  damnified  any  more  where  the  officer  returns  his  execution 
as  having  been  levied  on  the  property  of  the  defendant,  than 
when  he  returns  that  he  has  levied  on  property  shown  to  him  as 
the  property  of  the  defendant.     The  form  of  the  return  can 
make  no  difference,  if  the  principle  of  the  case  of  Fuller  v.  j5b/- 
den,  4  Mass.  501,  be  a  true  one,  and  the  liability  of  the  officer  is 
to  be  settled,  not  by  his  return,  but  by  the  facts  of  injuiy  or  no 
injuiy  to  the  plaintiff  in  the  execution. 

But  this  is  not  the  proper  criterion.  The  officer  should  make 
a  legal  return,  or  if  he  prefers  a  statement  of  facts,  he  must 
Btate  all  the  facts  on  which  he  relies.  He  can  not  be  suffered, 
either  on  principle  of  law  or  sound  views  of  public  policy,  to 
put  the  plaintiff  off  his  guard  by  a  partial  return  of  the  facts, 
inducing  a  belief  that  the  officer  is  responsible,  and  afterwards 
come  in  and  show  another  and  different  state  of  facts,  which  had 
they  been  stated  in  the  return  would  have  exonerated  him  from 
all  responsibility. 
Judgment  reversed  and  cause  remanded. 

Thb  FBDrozPAL  OASB  is  oommentod  on  and  approved  in  State  v.  BoOina,  IS 
Mo.  1S2, 183.  Bat  in  MaaBachnaettB  an  offioer  returned  that  he  had  attached 
goods  aa  the  property  of  defendants,  yet  it  waa  held  he  was  not  thereby  es- 
topped firom  showing  that  they  had  no  property  in  them:  AmM  et  al,  ▼. 
Brmpuy  35  Am.  Deo.  296.    But  see  MeCleUand  v.  Slinghff,  42  Id.  224. 

8iuuujrf*g  BsTUBir,  bvxn  nr  a  PROCESDnro  against  Hot,  con  not  be  con- 
tradicted. Except  in  an  action  against  the  officer  for  a  false  retam,  his  re- 
turn can  not  be  txaveraedy  even  though  he  be  shown  to  have  been  guilty  of 
fraud  and  collusion.    So  held  in  a  motion  against  a  sheriff  and  his  suretieti 
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to  oompel  them  to  pay  the  amount  of  a  judgment  with  damages  for  not  levy* 
Ing  on  oertain  property,  the  sheriff  having  made  a  return  of  nulla  bonot  es 
the  writ  of  the  moYing  party,  and  levied  upon  and  sold  property  of  the  ssom 
defendant  on  other  writs:  Sgery  ▼.  Buehanem^  6CaL  M.  See  Hamd  ▼.  Qrmdt 
amie^  628,  and  cases  cited  in  the  note  thereto. 


Skbamboat  Ghablotte  V.  EUmmoito. 

[9  Hukktbi,  88.] 
KMUSqCtBBXKKT  07  POSSESSION  IS  NOT  A  WaIVXK  OF  A  MMOOAJn&M  LOV 

on  a  steamboat  nnder  the  statate  of  Missoori 
Taking  a  Nora  Don  not  Rsunquish  a  Lisn,  where  the  note  is  payaUt 

at  a  fatore  time,  bat  within  the  period  limited  for  the  doration  of  the 

lien. 
Taxino  a  Kotb  Don  not  ExTDramsH  thb  Obioinal  Gaubb  of  AonoE« 

unless  there  is  a  special  contract  to  that  offset. 
BmcT  OF  KoTS  A  QussnoN  fob  Jubt.— Whether  a  note  or  a  receipt  la 

full  is  evidence  of  a  oootract  which  extinguishes  the  original  canas  of 

action,  u  a  question  for  the  jury. 

This  was  a  proceeding  under  the  statate  prcmding  for  Umb 
collection  of  demands  against  boats  and  Teasels.  The  opinion 
states  the  case. 

HamiUon,  Oeyer,  and  Dayton,  for  the  plaintiff  in  ezrar. 

Spalding  and  Tiffany,  for  the  defendant  in  error. 

By  Court,  Soott,  J.    This  was  a  proceeding  instituted  by  tb« 
defendant  in  error,  against  the  plaintiff  in  error,  under  the 
statute  providing  for  the  collection  of  demands  against  bosbr 
and  vessels.     The  plaintiff  in  error  was  indebted  to  the  defend- 
ant in  error,  a  mechanic,  for  materials  furnished  and  labor  per- 
formed on  her.     The  plaintiff's  statement  of  the  cause  of  action 
contains  an  account  of  the  services  rendered,  at  the  foot  ot 
which  is  a  receipt  in  these  words:  "  Beceived  payment  by  note 
four  months,  dated  May  3d."    The  note  thus  given  by  the  owner 
of  the  boat  accompanies  the  statement  of  the  cause  of  action, 
and  forms  a  part  of  it.     After  the  execution  of  the  note,  and 
before  the  commencement  of  the  suit,  the  owner  of  the  boat  sold 
to  Richard  Ackeiman,  who  had  no  notice  of  the  incumbrsDoe 
of  the  defendant  in  error.     The  plaintiff  in  error  asked  tbft 
court  below  the  following  instructions:  ''If  the  jury  find  thai 
the  receipt  at  the  foot  of  the  account,  given  in  evidence  by  tb^ 
defendant,  was  executed  and  delivered  by  the  plaintiff  to  the 
owner  of  the  steamboat  Charlotte,  then  said  receipt  is  evidence 
that  said  notes  were  given  and  received  in  payment  of  said  iO- 
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oonnt.    If  the  jury  find  that  said  receipt  was  execated  and  de- 
livered by  the  plaintiff  to  the  owner  of  the  boat,  and  that  said 
boat  was  afterwards  sold  and  deliyered  in  good  faith  by  the  sole 
o^wner,  to  a  person  who  at  the  time  the  account  so  receipted  ao- 
cmedy  was  not  an  owner,  then  the  plaintiff  is  not  entitled  to 
zecoTer  for  any  item  in  said  account,  unless  it  is  proved  to  the 
flatijEKfaotion  of  the  jury  that  said  notes  were  not  accepted  by  the 
plaintiff  in  payment,  and  that  the  purchaser,  at  the  time  of  the 
purchase  by  him,  bad  no  notice  of  that  fact.    If  the  jury  find 
from  the  evidence  that  after  the  execution  of  the  receipt  of  the 
plaintiff,  given  in  evidence,  the  then  sole  owner  of  the  steamboat 
Charlotte  sold  and  conveyed  said  boat  Charlotte  to  another,  be- 
fore the  commencement  of  this  suit,  then  that  receipt  is  con- 
elusive  evidence  that  said  notes  were  given  and  received  in  pay- 
ment of  the  account  at  the  foot  of  which  it  is  written,  and  said 
leoeipt  is  not  affected  by  any  understanding  between  the  parties 
iliereto,  unless  the  purchaser  at  the  time  of  the  sale  had  notice 
of  such  understanding.    If  the  jury  believe  from  the  evidence, 
that  whilst  the  plaintiff  owned  and  possessed  the  note  accom- 
panying his  complaint,  and  before  its  maturity,  Herman  L.  Hoff- 
man, as  the  owner  of  the  Charlotte,  sold  her  to  a  third  person, 
who  at  the  time  of  his  purchase  had  no  notice  of  the  plaintiff's 
claim  of  Uen,  the  plaintiff  can  not  recover  in  this  suit  any  part 
of  his  said  demand,  covered  by  said  note,  whether  it  was  in- 
tended by  the  parties  as  payment,  or  in  liquidation  only  of  such 
account." 

These  instructions  were  refused,  and  the  court  instructed  the 
jury  that  the  receipt  given  in  evidence  by  defendant  in  this  case, 
does  not  discharge  the  lien  of  the  debt  on  said  boat  if  it  previ- 
ously existed.  Exceptions  were  taken  to  the  instruction.  A 
verdict  was  found  for  the  defendant  in  error,  and  after  judg- 
ment the  case  was  brought  to  this  court.  The  instructions  re- 
fused, and  that  given,  indicate  the  points  involved  in  this  case. 
In  respect  to  personal  property,  a  lien  at  common  law  is  de- 
fined to  be  ''  the  right  which  one  person  in  certain  cases  pos- 
sesses of  detaining  property  placed  in  his  possession,  belonging 
to  another,  until  some  demand  which  the  former  has,  be  satis- 
fied :"  East,  236.  These  liens  exist  only  while  the  party  entitled 
to  them  continues  in  possession  of  the  property  on  which  they 
have  attached,  and  if  the  possession  is  relinquished  after  the 
lien  attaches,  the  lien  is  gone.  By  parting  with  the  possession, 
ibe  creditor  shoves  that  he  trusts  to  the  personal  credit  of  the 
debtor^  and  if  liens  were  allowed  to  remain  upon  goods,  after 
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they  had  been  boIA,  the  oonaeqnenoe  would  be  highly  injuiioiifl 
to  trade,  as  no  person  could  know  where  he  purchased  witb 
safety:  Jones  t.  Pearle,  Stxa.  556.  It  has  been  held  that  the 
circumstance  of  contracting  for  a  particular  sum  instead  of  re* 
lying  on  the  contract  for  a  reasonable  reward,  is  of  itself  a 
waiver  of  the  lien.  This,  howeyer,  is  now  denied  to  be  la^r, 
and  the  opinion  seems  to  prevail  that  nothing  but  a  contract  in* 
consistent  with  the  idea  of  the  existence  of  a  lien  is  a  waiver  of 
it:  Metcalf's  Yelverton,  67  (c). 

The  foregoing  are  principles  of  common  law  relative  to  liens 
on  personal  property  which  prevail  in  all  cases,  except  those 
wherein  they  are  changed  or  modified  by  statute  law.    The  act 
of  assembly  providing  for  the  collection  of  demands  against 
boats  and  vessels,  gives  to  mechanics  a  lien  on  boats  for  their 
materials  and  services  in  repairing  them,  and  prescribes  a  man- 
ner of  proceeding,  by  which  those  liens  may  be  enforced.    It  is 
also  provided  that  all  actions  under  it,  shall  be  commenced  and 
sued  within  six  months  after  the  cause  of  such  action  shali 
accrue.    As  the  period  during  which  suit  may  be  brought  to  en- 
force the  lien  is  extended  to  six  months,  the  legislature  must 
necessarily  have  contemplated  that  the  lien  should  continue  for 
that  length  of  time;  and  in  giving  the  lien  that  duration,  is 
must  have  intended  that  a  relinquishment  of  the  possession  of 
the  boat  on  which  it  had  attached,  was  not  a  waiver  of  it.     Such 
being  the  law,  its  object  can  only  be  effected  by  an  application 
of  the  maxim  caveat  emptor  to  all  purchasers  of  boats  and  ves- 
sels.    If  a  purchaser  without  notice  could  hold  the  boat  dis- 
charged of  the  lien,  the  statute  conferring  it  would  be  a  dead 
letter.     Purchasers  must  exercise  ordinary  diligence,  and  know- 
ing that  boats  and  vessels  are  subject  to  liens,  notwithstanding 
they  are  out  of  the  possession  of  those  entitled  to  the  liens, 
they  should  indemnify  themselves  against  losses  which  may  be 
caused  by  their  existence. 

A  note  payable  at  a  future  day  would  extinguish  a  lien  on 
personalty  at  common  law,  because  by  giving  time  the  creditor 
ceased  to  have  a  right  to  immediate  satisfaction,  and  therefore 
could  not  retain  possession  of  the  thing  to  enforce  it,  but  under 
this  statute  it  can  not  be  seen,  how  the  giving  of  a  note  is  an  ex- 
tinguishment of  the  lien.  As  the  law  continues  the  lien,  not- 
withstanding the  creditor  relinquishes  possession  of  the  prop- 
erty on  which  it  attached,  there  is  nothing  unreasonable  in 
allowing  him  to  take  a  security  evidencing  his  demand.  The 
fact  that  the  note  is  made  payable  at  a  future  day,  but  within 
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the  period  limited  for  Uie  dnzation  of  the  lien»  no  more  relin- 
qxiishes  it,  than  an  agreement  to  stay  execution  on  a  judgment 
for  one  year  from  its  rendition,  would  destroy  the  lien,  which 
by  our  law  is  extended  to  three  years. 

It  can  not  be  contended  that  a  note  without  a  special  contract, 
is  an  extinguishment  of  the  original  cause  of  action:  Sheehy  t. 
MandevtOe,  6  Cranch,  264;  Ward  v.  Emna,  2  Ld.  Baym.  928. 
Although  this  principle  was  not  denied  in  argument,  yet  it  was 
contended  that  the  receipt  at  the  foot  of  the  account,  was  evi- 
dence of  the  contract  by  which  the  original  cause  of  action  was 
extinguished.    In  the  case  of  Johnson  t.  Weed,  9  Johns.  810,  an 
account  was  closed  by  a  note  of  a  third  person,  with  a  receipt 
in  full  at  the  bottom,  and  it  was  held  that  if  it  was  a  part  of  the 
original  agreement  between  the  parties,  that  the  plaintiff  should 
take  the  note  in  full  satisfaction  of  the  goods  sold,  so  that  he, 
and  not  the  defendants,  should  run  the  risk  of  the  note,  then  un- 
doubtedly the  plaintiff  has  no  right  to  an  action ;  and  that  when  a 
receipt  in  full  has  been  given,  it  is  a  question  of  fact  for  a  juzj 
to  determine  under  all  the  circumstances  whether  there  was  such 
an  agreement  as  would  extinguish  the  original  cause  of  action. 
With  respect  to  the  receipt,  it  was  said  that  its  terms  were  not 
decisive.    It  might  still  have  been  understood  consistently  with 
the  words  of  it,  that  the  note  was  received  in  full,  under  the 
usual  condition  of  its  being  a  good  note,  and  besides  receipts 
have  always  been  held  open  to  explanation  by  parol  evidence. 
The  same  principle  is  maintained  in  the  case  of  Tobey  v.  Barber , 
5  Johns.  68  [4  Am.  Dec.  826],  in  which  it  was  determined  that 
a  note  is  not  an  extinguishment  or  payment  of  a  precedent  debt, 
unless  there  is  an  express  agreement  to  accept  it  in  payment  and 
to  take  the  risk  of  the  solvency  of  the  maker:  Muldon  and  MotU' 
gamery  v.  WiiOock,  1  Cow.  290  [18  Am.  Dec.  533.]    The  su- 
preme court  of  the  United  States  in  the  case  of  Peter  v.  Beverly, 
10  Pet.  568,  recognizes  and  adopts  the  principle  contained  in 
the  foregoing  cases. 

The  case  of  Johnson  v.  Weed,  above  dted,  shows  that  it  is  a 
question  of  fitct  for  the  jury  to  determine,  whether  a  receipt  in 
full  is  under  all  the  circumstances,  evidence  of  a  contract,  which 
extinguishes  the  original  cause  of  action.  If  such  be  the  law, 
the  instruction  of  the  court  to  the  jury  usurped  its  province,  and 
determined  a  matter  of  fact.  For  this  cause  the  judgment  must 
be  reversed  and  the  cause  remanded. 


Taking  a  Pbomissobt  Kotb  does  mot  Waivi  a  Mbohanio'b  Lun,  al- 
Uioiigh  the  note  may  baye  been  discounted  at  the  bank,  if  the  note  can  be 
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deliverad  np  at  the  trial,  and  the  payee  may  prosecote  the  sait  to  the  oae  of 
his  assignee:  Morrieon  v.  Steamboat  Laura,  40  Mo.  260;  Steamboat  Charlotte 
▼.  Eingdandt  0  Id.  67;  AiUn  v.  Sleamboal  Fannie  Barker,  40  Id.  257. 

Taxxsq  Kotb  is  not  an  Extinguishment  of  a.  Debt,  nnless  by  exprsH 
agreement:  CHtkeM*  Bank  v.  Carton,  32  Mo.  191;  McMurrjf  t.  Taiflor^  SO  Id* 
263;  Johnmm  t.  SeoU,  34  Id.  129. 

Whsn  Givnro  Noras  Opuutbs  as  Patmzmt,  and  the  efieot  of  %  nota  oa 
ft  pre-ezisting  debt:  See  Ohnn  ▼.  Smiiih,  20  Am.  Deo.  462,  note;  HutMnB  t. 
OlcoU,  24  Id.  640,  note;  Wright  ▼.  Crockery  Ware  Co.,  8  Id.  71,  note;  BareOi 
T.  Broum,  10  Id.  685,  note;  Anheny  v.  Pierce,  12  Id.  176,  note;  JSMto  t. 
Heem,  35  Id.  389;  Kewaa  v.  Huuejf,  36  Id.  717;  Perria  t.  JZeene,  Id.  760| 
LemeUr.LamU  Id.  352;  J^ac^e ads.  ilttlie,  42  Id.  380^  and nota 
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[9  MiMOUBl.  183.] 

JvBiSDionoir  of  State  Courts  RsoARDiNa  PRx-xMFTioir  of  Pukjo  Lahs^ 
State  oourts  can  not  interfere  with  or  control  the  offioera  of  the  gensnl 
gOTemment  in  the  disposal  of  public  lands. 

Patentee  of  Land  Considered  a  Trustee. — ^Where  one  obtains  a  patent 
for  laud  from  the  United  States,  and  is  affected  with  any  frand  or  tmst 
in  relation  to  it,  a  conrt  of  eqnifcy  will  regard  him  aa  a  trustee  for  thosa 
who  may  have  been  injured  by  the  fraud  praotioed,  or  are  entitled  to  the 
benefit  of  the  trust. 

State  Courts  have  No  Jurisdiohon  ik  Regard  to  Pre-emption  of  pnl^ 
lie  lauds  unless  the  case  is  affected  with  fraud  or  trust. 

Register  and  Reoeiter  are  Special  Judicial  Officers,  and  their  de- 
cision is  final  and  binding  upon  pre-emption  rights,  except  in  cases  ol 
fraud. 

A  General  Charge  of  Fraudulent  Combination  is  not  SuFFunxNT. 


Ebbob  to  the  Platte  circnit  coart.    The  opinion  states  the 
Jones^  for  the  plaintiff  in  error. 
Kirtley^  for  the  defendant  in  error. 

Scott,  J.  This  was  a  bill  in  equity,  filed  by  complainant  be- 
low, who  is  plaintiff  in  error,  against  the  defendant,  praying 
that  the  defendant  may  be  decreed  to  convey  to  complainant  a 
half  quarter  section  of  land,  for  which  he  had  improperly,  and 
against  law,  obtained  a  certificate  of  the  right  of  pre-emption 
from  the  register  and  receiver  of  the  United  States  land  office^ 
in  the  north-western  land  district. 

There  was  a  controversy  between  complainant  and  defendant 
relative  to  a  right  of  pre-emption  to  a  half  quarter  section  of 
land,  under  the  acts  of  congress  of  June  22, 1838,  and  June  1, 
1840.  The  register  and  receiver  determined  that  the  right  was 
in  the  defendant,  and  upon  an  appeal  to  the  commissioner  of 
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the  general  land  office,  that  decision  was  confirmed,  and  the  de- 
fendant was  permitted  to  enter  the  tract  of  land.  The  com> 
plainant  thereupon  filed  this  bill  for  relief,  againBt  the  decision 
of  the  r^^ter  and  receiyer,  as  being  erroneous,  and  contnuj 
to  the  laws  of  the  United  States.  It  does  not  appear  that  any 
patent  for  the  land  has  been  issued.  The  bill  was  demurred  to 
for  want  of  equity,  and  the  demurrer  was  sustained,  and  the 
bill  dismissed;  to  reverse  which  decree,  this  writ  of  error  has 
been  sued  out.  The  respectiye  claims  of  the  parties  to  the 
land  in  controTersy*  aro  not  stated  at  more  length,  because  it 
is  not  deemed  necessaxy  to  a  correct  understanding  of  the  opin- 
ion in  the  cause. 

In  the  case  of  Stephenson  y.  Smithy  7  Mo.  610,  this  court  held, 
that  if  an  individual  obtains  a  patent  for  land  from  the  United 
States,  and  is  affected  with  any  fraud,  or  trust,  in  relation  to  it, 
a  court  of  equity  will  regard  him  as  a  trustee,  for  those  who 
may  have  been  injured  by  the  fraud  practiced,  or  are  entitled  to 
the  benefit  of  the  trust.  This  doctrine,  it  was  supposed,  did 
not  violate  any  engagements  contracted  with  the  general  gov- 
ernment by  this  state;  nor  was  it  imagined  that  the  state  courts, 
in  entertaining  such  a  jurisdiction,  acted  in  hostility  to  the  laws 
of  the  United  States,  but  merely  performed  that  which  the 
courts  of  the  United  States  would  have  done  had  they  been  in- 
trusted with  original  jurisdiction  in  such  cases.  The  object  of 
the  exercise  of  such  jurisdiction,  was  not  to  set  up  any  state  laws 
or  regulations  in  opposition  to,  or  in  hostility  with,  the  laws  of 
congress  for  the  disposal  of  the  public  lands,  but  to  give  a  full 
and  complete  execution  to  those  laws,  by  awarding  titles  to 
those  entitled  to  them  by  the  laws  administered  according  to 
the  principles  of  equity  and  good  conscience,  which  pervade 
the  code  of  every  civilised  people.  It  was  considered  like  the 
ease  of  two  citizens  contracting  abroad  in  reference  to  the  laws 
of  a  foreign  country,  and  a  dispute  should  afterwards  arise  here 
between  them  respecting  their  rights,  our  courts  would  detezw 
mine  the  controversy  according  to  the  foreign  law. 

Our  courts  utterly  disclaim  any  right  to  interfere  with,  or  to 
control  the  officers  of  the  general  government  in  the  disposal 
of  the  public  domain.  Such  a  power  has  not  been  conferred  by 
congress  on  the  courts  of  the  United  States;  and  it  would 
hardly  have  been  given  to  the  state  courts.  Nor  could  such  a 
power,  on  general  principles,  considering  the  nature  of  our  gov* 
emment,  be  considered  inherent  in  the  state  courts:  MbLuny  v. 
BUttman,  2  Wheat.  869;  McInHre  v.  Wood,  7  Oxanoh,  504.    Two 
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persons,  in  good  fedtli,  claim  a  right  of  pre-emption  to  the 
same  tract  of  land.  The  United  States,  the  owner,  declares 
that  he  who  shall  establish  his  right,  to  the  satisfaction  of  the 
register  and  receiver,  shall  bd  entitled  to  the  land.  These  offi- 
cers determine  that  one  party,  in  preference  to  the  other,  is  en- 
titled to  the  right  of  pre-emption,  and  the  land  is  given  to  him 
accordingly.  On  what  principle  can  a  court  of  law  or  eqnilj 
interfere  with  this  determination,  and  grant  the  land  to  the  dis- 
appointed claimant?  If  the  courts  could  do  this,  then  the  right 
of  pre-emption  would  be  determined,  not  according  to  the  judg- 
ment of  the  register  and  receiyer,  but  in  conformiiy  to  tlmt  of 
the  courts,  which  would  be  a  manifest  violation  of  the  will  of 
the  owner  of  the  land. 

But  if  our  courts  had  such  a  power,  would  they  interfere  be- 
fore the  emanation  of  a  patent?  The  president  of  the  United 
States  being  charged  with  the  duty  of  seeing  that  the  laws  are 
faithfully  executed,  withholds  or  issues  a  patent,  as  he  is  advised 
the  law  requires.  He  is  not  bound,  as  a  matter  of  course,  to 
issue  a  patent,  whenever  he  is  required  so  to  do  by  the  holder 
of  the  receiver's  receipt;  but  he  will  look  behind  it,  and  see  that 
the  holder  of  the  certificate  is  really  entitled  to  the  land  for 
which  a  patent  is  demanded.  If  the  state  courts  should  inter- 
fere before  a  patent  is  issued,  in  what  a  situation  would  they  be 
placed?  Should  this  court  determine  to-day  that  the  complain- 
ant was  entitled  to  the  pre-emption,  might  not  the  president  to- 
morrow give  the  patent  to  the  defendant?  A  court  would  but 
ill  consult  its  own  dignity,  in  permitting  itself  to  be  placed  in 
a  situation,  where  its  judgments  and  decrees  might  be  set  at 
naught  with  impunity.  A  court  should  never  command,  or  di- 
rect, but  where  it  can  enforce  obedience  to  its  orders  and  de- 
crees. If  it  be  said  the  court  can  afterwards,  in  another  pro- 
ceeding, compel  a  conveyance  of  the  l^gal  title,  such  an  answer 
admits  that  the  present  suit  is  premature  and  unnecessary.  In 
illustration  of  the  position,  that  a  court  has  no  jurisdiction  in 
cases  like  this,  unaffected  with  fraud  or  a  trust,  although  a 
patent  may  have  issued,  we  will  refer  to  two  cases  decided  in 
the  English  courts  of  chancery,  somewhat  analogous  to  the  one 
now  under  consideration,  the  principle  of  which  is,  that  if  a 
party  claims  before  the  commissioners  appointed  under  the  con- 
ventions, for  indemnifying  British  subjects  for  the  confiscation 
of  their  property  by  the  French  revolutionary  government,  in  a 
character  which  he  really  sustains,  and  an  award  is  made  to  him 
in  that  character;  a  court  of  chancery  has  no  jurisdiction  to  in* 
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terf  ere  at  the  snit  of  a  party  claiming  to  hare  a  better  title  to 
the  compensation:  EiU  t.  Beardon,  Jac.  84;  S.  O.,  8  Oond.  Eng. 
Ch.  253;  Uoyd  t.  THmleslown,  4  Sim.  296;  S.  0.,  6  Oond«  Eng. 
Ch.  184. 

In  disclaiming  for  our  courts  a  right  to  interfere  with  the  sale 
of  the  public  lands  bj  the  general  gOTemment,  in  oases  where 
the  title  has  passed  without  fraud,  and  unaffected  with  anj 
trust,  we  do  not  wish  to  be  understood  as  conyeying  the  idea, 
that  they  will  not  interfere  in  cases  where  the  title  has  not 
passed,  and  in  which  a  party  claiming  under  an  act  of  the  fed- 
eral officers,  calls  upon  our  courts  to  assist  him  in  depriving 
another  of  rights  enjoyed  by  him  under  the  laws  of  the  United 
States.  In  tiiese  cases,  our  courts  will  examine  his  claim  to 
their  aid,  and  will  grant,  or  withhold  it,  as,  in  their  opinion,  he 
may,  or  may  not,  be  entitled  to  it.  Such  oases  might  have 
arisen  under  the  late  pre-emption  laws,  and  may  yet  arise,  in 
cases  wherein  the  time  for  proving  up  their  pre-emptions  may 
not  have  elapsed.  Our  statute  enables  a  party  to  maintain  an 
ejectment  on  a  pre-emption  right,  and  if  he  can  maintain  an 
ejectment  on  such  right,  so  he  can  defend  one  against  any  person 
not  showing  a  better  title.  If  the  land  officers  under  the  lato  pre- 
emption laws  had  permitted  an  entry  of  land  on  which  there  was 
a  right  of  pre-emption,  and  an  ejectment  had  been  brought  on 
the  entry  against  the  pre-emptor,  he  might  have  proved  his 
light  to  a  pre-emption  under  the  laws,  and  defeated  the  action. 
So  if  a  certificate  of  the  right  of  pre-emption  had  been  granted 
to  one,  before  the  expiration  of  the  time  within  which  those 
entitled  to  pre-emptioils  were  required  to  prove  them  up,  and  he 
had  brought  his  action  against  the  person  in  possession,  entitied 
to  the  pre-emption,  he  must  have  failed  in  his  action.  In  such 
cases,  so  far  from  violating  any  act  of  congress,  our  courts  ore 
only  carrying  those  laws  into  effect,  and  bestowing  the  bounty 
of  the  government  on  those  for  whom  it  was  intended.  The 
cases  of  Isaacs  v.  Steel,  3  Scam.  103,  and  Bruner  et  al.  v.  Man- 
love,  Id.  842,  decided  by  the  supreme  court  of  Illinois,  fully 
sustain  the  foregoing  doctrine. 

Registers  and  receivers  are  executive  and  ministerial  officers. 
They  sometimes  act  judicially,  as  in  determining  the  right  of 
pre-emption,  just  as  we  say  some  of  the  acts  of  a  sheriff  are 
ministerial,  and  some  judicial.  But  when  we  say  a  sheriff  acts 
judicially,  we  do  not  mean  that  he  is  a  court,  and  his  acts  are 
judgments  against  which  there  is  no  redress  or  relief,  but  by 
appeal,  writ  of  error,  or  of  false  judgment.     When  it  is  said 
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that  an  act  pertaining  to  a  ministerial  office  is  judicial  in  its 
tore,  the  meaning  is,  that  it  can  not  be  performed  bj  deputy,  and 
that  is  the  use  of  the  distinction  between  ministerial  and  judicial 
acts  in  executive  offices.  It  is  inconceivable  on  what  princijda 
it  can  be  said  that  the  register  and  recerver  are  judicial  officers 
in  that  sense;  that  their  acts,  like  the  judgments  and  decrees  of 
a  court,  axe  binding  and  condusiye  on  all  the  world,  until  re- 
versed or  annulled,  according  to  the  principlefi  and  usages  of 
law.  The  constitution  of  the  United  States  ordains  thai 
the  judicial  power  shall  be  vested  in  one  supreme  court,  and  in 
such  inferior  courts  as  the  congress  may  from  time  to  tima 
ordain  and  establish,  and  that  the  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behavior. 
Do  the  register  and  receiver  hold  their  offices  during  good  be- 
havior? If  not,  then  they  are  not  inferior  courts  within  Hbm 
meaning  of  the  constitution;  and  no  judicial  power,  according 
to  the  legal  meaning  of  those  terms,  can  be  constitutionallj 
vested  in  them. 

There  is  nothing  inconsistent  in  all  this,  with  what  has  been 
before  said  in  relation  to  the  impropriety  of  our  courts  interf er» 
ing  in  cases,  where  a  patent  has  been  granted  to  a  pxe-emptor 
by  the  president  of  the  United  States,  in  pursoance  of  a  decia* 
ion  of  the  register  and  receiver.  Thdr  refusal  to  give  relief  in 
such  cases,  does  not  proceed  from  the  consideration,  that  the 
act  of  these  officers  is  a  judgment  from  which  there  is  no  appeal, 
and  which  is  binding  and  conclusive  on  the  whole  world.  Far 
from  it.  The  United  States  is  the  owner  of  the  public  lands, 
and  can  dispose  of  them  on  such  terms,  and  in  such  manner,  as 
seem  fit.  It  is  declared  by  law,  that  he  shall  have  a  title,  who 
can  show  himself  entitied  to  it,  to  the  satisfaction  of  the  register 
and  receiver.  In  a  case  free  from  all  fraud  and  collusion,  these 
officers  declare  that  a  particular  individual,  to  their  satiahction, 
has  proved  himself  entitied  to  a  tract  of  land,  and  it  is  given  to 
him  accordingly.  Now  do  the  courts  refuse  to  look  into  this 
matter,  because  the  decision  of  the  register  and  receiver  is  s 
judgment  which  is  binding,  until  reversed  or  set  aside,  or  b^ 
cause  it  is  the  will  of  the  owner  of  the  land,  that  it  shall  be  con- 
veyed as  those  officers  determine,  whose  action  is  final  ?  A  father 
has  two  sons  at  school,  and  he  declares  that  a  tract  of  land  shall 
be  given  to  that  one  of  them,  who  shall  have  best  demeaned 
himself,  in  the  judgment  of  the  preceptor.  The  preceptor  with* 
out  baud  or  collusion  reports  in  &vor  of  one  of  them;  the  land 
is  given  accordingly.    Can  a  court  interfere  and  examine  the 
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coneotnon  of  the  judgment  of  the  preoeptor,  with  a  fiew  to 
give  the  land  to  the  other  eon?  Surely  not.  But  this  is  not  ba* 
cause  the  report  of  the  preceptor  is  a  judgment,  in  a  judicial 
oense,  binding  until  it  is  set  aside;  but  because  the  owner  of  the 
land  has  prescribed  the  terms  on  which  it  shall  be  conyeyed;  the 
condition  is,  that  it  shall  be  on  the  judgment  of  the  preceptor, 
which  is  final.  And  for  a  court  to  interfere  to  correct  that  de* 
termination,  would  be  to  giye  the  land,  according  to  the  opin- 
ion of  the  court,  and  not  of  the  preceptor,  which  would  be  a 
manifest  violation  of  the  will  of  the  owner. 

This  case  has  been  treated  as  one  tmaffected  with  fraud,  be- 
cause there  is  no  charge  of  fraud,  but  that  contained  in  the 
general  charge  of  a  fraudulent  combination,  usually  inserted 
near  the  dose  of  the  bill,  and  although  it  was  formerly  held 
otherwise,  yet  it  is  now  the  practice,  when  a  demurrer  is  entered 
to  the  bill,  not  to  put  in  answer  to  the  general  charge  of  a  fraud- 
ulent comi)ination:  Mitf.  70, 240;  Brookes  t.  Lord  WhUworih,  1 
Madd.  86;  Oliver  t.  Haywood^  1  Anst.  82. 

Decree  affirmed. 

Tompkins,  J.  The  appellant,  Edmund  Lewis,  filed  a  bill  of 
complaint  in  the  circuit  court  of  Platte  county,  against  Jesse 
Lewis,  in  which  he  complains  that  he  was  entitled  to  the  right 
of  pre-emption  in  the  purchase  of  a  certain  quarter  section  of 
land  lying  in  said  county;  that  the  register  and  receiver  of  the 
land  district  in  which  it  lies,  had  adjudged  the  said  land  to  the 
defendant,  Jesse  Lewis,  and  prays  that  the  said  Jesse  Lewis  be 
decreed  to  transfer  the  said  land  to  the  complainant,  on  his  pay- 
ment of  the  price,  etc.,  to  him,  by  the  complainant.  The  circuit 
court  decreed  the  complainant's  bill  to  be  dismissed,  and  that 
complainant  pay  costs.  The  complainant  claims  under  the  act 
of  first  of  June,  in  the  year  1840,  which  is  entitled  *'An  act  sup- 
plemental to  an  act  entitled  an  act  to  grant  pre-emption  rights 
to  settlers  on  public  lands,''  approved  twenty-second  of  June, 
1838.  And  this  last  act  itself  revives  the  act  of  the  twenty-ninth 
of  May,  1830,  the  third  section  of  which  provides  **  that  prior 
to  any  entries  being  made  under  the  privileges  given  by  this  act, 
proof  of  settlement  or  improvement  shall  be  made  to  the  satis- 
faction of  the  register  and  receiver  of  the  land  district  in  which 
such  lands  may  lie,  agreeably  to  the  rules  to  be  prescribed  hj 
the  commissioner  of  tiie  general  land  office  for  that  purpose." 

In  the  case  of  Boss  v.  Doe  ex  dem.  Borland  et  al,^  1  Pet.  666, 
the  supreme  court  of  the  United  States  decided,  that  where  an 
aclb  of  congress  gave  commissioners  power  to  hear  and  decide  all 
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mattera  reepeotiiig  settlement  rights,  and  to  detennine  thereon 
aooording  to  jnstioe  and  equity,  and  dedares  their  determi- 
nation to  be  final,  we  are  bound  to  presome  that  ererj  fact 
necessary  to  warrant  the  certificate  in  the  terms  of  it,  was 
proTcd  to  the  commissionerB.    In  WUcox  y.  Jachton^  13  Pet.  517, 
it  was  decided  that  the  register  and  receiyer,  in  deciding  on 
pre-emption  rights,  are  special  judicial  officers,  and  that  their 
decision,  when  thej  do  not  exceed  their  jurisdiction,  and  act 
without  fraud,  is  final  and  conduaiTe  on  the  United  States 
oourts  oTcn,  and  that  after  the  title  passes  from  the  United 
States,  the  state  courts  haye  no  right  to  call  in  question  a  title 
acquired  from  the  United  States. 

In  Mamem  t.  Zixm,  4  Cranoh,  382,  and  S.  C,  7  Wheat  202, 
the  supreme  court  of  the  United  States  decide  (Chief  Justice 
MATfthRll  deliyering  the  opinion  of  the  court),  '*  that  they  will 
protect  the  purchaser  from  the  United  States."  It  might  nat- 
urally be  supposed  that  the  lands  belonging  to  the  United 
States,  no  other  power  would  assume  to  dispose  of  them.  In- 
deed, in  anticipation  of  any  attempt  to  intermeddle  in  the  sales 
of  the  United  States  land,  the  tenth  article  of  the  state  consti- 
tution, in  the  first  section  thereof,  expressly  provides,  that  *'  the 
general  assembly  of  this  state  shall  neyer  interfere  with  the 
primary  disposal  of  the  soil  of  the  United  States,  nor  with  any 
regulation  congress  may  find  necessaxy,  for  securing  the  title  in 
such  soil  to  the  hofna  fide  purchasers."  But  though  congress 
have  made  a  regulation  for  the  securing  the  title  in  the  soil  to 
those  who  claim  a  right  of  pre-emption,  they  have  said  that 
proof  of  settlement  and  improvement  satiafikctory  to  their  own 
officers,  the  register  and  receiver,  shall  be  made  by  the  claimant. 
Edmund  Lewis,  the  complainant  here,  fails  to  make  proof  satis- 
factory  to  those  officers,  and  comes  into  the  state  courts,  pray- 
ing them  to  decree  the  title  out  of  Jesse  Lewis,  to  whom  the 
officers  of  the  United  States  had  adjudged  the  right  of  pre- 
emption to  himself.  Now  if  the  general  assembly  of  this  state 
shall  never  interfere  with  the  primary  disposal  of  the  soil  of  the 
United  States,  nor  interfere  with  any  regulation  congress  may 
find  necessary  for  securing  the  title  in  such  soil  to  the  claimant 
by  right  of  pre-emption,  whom  the  register  and  receiver,  officers 
appointed  for  that  purpose,  have  decided  to  be  the  homa  fids 
purchasers,  whence  will  this  court  derive  its  jurisdiction  over 
those  lands?  Shall  it  be  said  that  this  court  has  any  authority 
or  jurisdiction  which  ia  not  derived  from  the  constitution  of  the 
state,  and  from  the  laws  made  in  pursuance  thereof?    If  any 
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iBiwr  of  this  state  were  to  confer  on  its  courts  the  power  to  take 
from  the  purchasers  from  the  United  States  those  hmds  which 
they  hold  under  the  decisions  of  the  officers  of  the  United 
States,  such  Liw,  or  rather  such  act,  would  be  unconstitutional 
and  Yoid.    But  the  legishttuie  have  passed  no  such  act.    And 
the  courts  of  Missouri  have  no  more  right  to  exercise  a  super- 
intending control  oyer  the  register  and  receiyer  of  the  United 
States,  than  the  United  States  courts  have  to  exercise  such 
superintending  control  over  the  registers  and  receivers  of  the 
state  of  Missouri.    Each  will  be  better  employed  by  attending 
to  their  own  business.    If  the  register  and  receiver  of  the 
TTnited  States  have  injured  Edmund  Lewis,  let  him  lay  his  com- 
plaint before  the  courts  of  the  United  States,  to  whom  alone 
those  officers  can  in  any  event  be  amenable,  and  who  alone  can 
annul  or  control  their  acts. 

The  circuit  court,  in  my  opinion,  committed  no  error  in  dis- 
miiwriiig  the  bill,  and  its  judgment  ought  to  be  affirmed. 

Thb  pbikgipal  oasi  k  affirmed  in  Couch  v.  Hwghu^  0  Mo.  768.  It  b 
eommented  on  aa  to  Joriadiction  of  chanoeiy  ooarta  in  HwUmtcker  ▼.  OIoHfc, 
12  Id.  887;  MeDankl  v.  OrUm^  Id.  13.  Aa  to  deoiaion  of  r^giater  of  land 
oAoe,  qnofeed  from  and  approvad:  WU  v.  MtdeTf  36  Id.  190.  Aa  to  holder  off 
patent  obtained  by  fraud,  aee  Qrcve  v,  Ikthome,  16  Id.  645;  Ora^  v.  OiveMp 
96  Id.  802;  Holme  v.  Sirouimm,  85  Id.  208.  Cited,  Perry  t.  O'IftmUm.  11 
Id.  696. 

BioniDV  or  Lavd  OmosBS  OoNOLvnrs  Aim  Fotali  See  Boainer  tv 
FealMM^  20  Am.  Deo.  266;  JETewy  ▼.  ITdcA,  28  Id.  400;  ITM  ▼.  ffoftl,  18  U^ 


Aofs  aw  Lavd  OmoKBs,  whsh  OovaLoanni  akd  whbv  vok  SeeBoalnir 
▼.rcnlraf,  20  Am.  Dec  273,  note. 

PAnEirm  of  Lavd  OovsmsaKD  a  Tkvstu^  when  he  enten  in  frand  at 
another;  and  atate  ooarta  have  Juriadictton  aa  between  faidiTidoala:  Bird  t» 
Ward^  18  Am.  Dec  500;  and  aee  Miaeonri  oaaea  MQim. 


MaBVIN    V.   HaWIiET  ET   All. 

[9  MSMOUBI,  STB.] 
fbOBIIV  OAV   VOT  Bl  OaBHI8BU>  AS  THB  DxBTOB  OF  ▲  PlAIVIDnP,  whwo 

he  haa  ooUected  money  for  him  on  an  ezeontion. 
MovxT  CSoLLBOKBD  BT  A  SHBBiFr  ON  EzBCUTiov  oan  Bot  be  attaohed  bj  a 
of  the  plaintiff  in  execution. 


Ebbob  to  the  St.  Loms  oirouit  court.    The  opinion  fttttoB  the 


Drake  f  for  the  phiintifF. 

LeMe  and  Lord^  for  the  defendants. 
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By  Oonriy  MoBbtos,  J.  This  was  a  motion  made  against  the 
sheriff  of  St.  Louis  county,  to  pay  OTer  to  the  phuntiff  the  amount 
of  an  execution  in  said  sheriff's  hands,  in  favor  of  the  plaintiff, 
and  against  the  defendants.  The  circuit  court  oyerruled  the 
motion,  when  the  plaintiff  haying  taken  his  bill  of  exceptions, 
has  brought  the  case  here  by  writ  of  error. 

The  bill  of  exceptions  shows  that  an  execution  in  favor  of  the 
plaintiff,  and  against  the  defendants,  was  placed  in  the  hands  of 
the  sheriff  of  St.  Louis  county,  returnable  to  the  April  term, 
1845,  of  the  St.  Louis  circuit  court,  at  which  term  it  was  re- 
turned by  the  sheriff,  ''  satisfied."  Upon  the  return  day,  and 
after  the  return  of  the  execution,  the  attorney  of  record  of  the 
plaintiff,  demanded  of  the  sheriff  payment  of  the  money  col- 
lected, which  was  refused;  whereupon  the  plaintiff  moved  the 
court  for  an  order  on  the  sheriff  to  pay  it  over,-  or  show  caose 
why  he  did  not  pay  it.  The  sheriff  resisted  the  motion,  on  the 
ground  that  under  several  attachments  (setting  them  out  by 
their  title),  issued  by  the  clerk  of  the  circuit  court,  the  clerk  of 
the  court  of  common  pleas,  and  a  justice  of  the  peace  of  said 
county,  against  the  plaintiff  Marvin;  the  money  had  been  at- 
tached in  his  hands,  and  he  summoned  as  garnishee,  to  answer 
interrogatories,  etc.  That  he  retains  the  money  in  his  hands 
only  for  his  own  saf eiy ,  until  such  time  as  it  shall  be  determined 
whether  he  is  liable  as  garnishee  in  said  attachment  suits.  This 
coui't  is  called  upon  to  decide,  whether  money  in  the  hands  of 
the  Bheriff,  collected  on  execution,  can  be  attached  by  a  creditor 
of  the  plaintiff  in  the  execution,  before  the  return  day  of  the 
writ. 

Marvin  not  being  a  resident  of  this  state,  the  proceeding  bj 
attachment  was  instituted  against  him,  under  the  first  section  of 
the  first  article  of  an  act,  entitled  "An  act  to  provide  for  the 
recovery  of  debts  by  attachment,"  approved  March  20,  1836: 
Bev.  Code,  76.  By  the  sixth  section  of  the  same  article, 
among  other  provisions,  is  the  following:  '*  When  goods  and 
chattels,  money,  or  evidences  of  debt,  are  to  be  attached,  the 
officer  shall  seize  the  same  and  keep  them  in  his  custody,  if  ao- 
cessible,  and  if  not  accessible,  he  shall  declare  to  the  person  in 
possession  thereof,  that  he  attaches  the  same  in  his  hands,  and 
simimon  such  person  as  garnishee.  When  the  credits  of  the 
defendant  are  to  be  attached,  the  officer  shall  declare  to  the 
debtor  of  the  defendant,  that  he  attaches  in  his  hands  all  debts 
due  from  him  to  the  defendant,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  the  debt,  interest,  and  costs,  and  summon 
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Bach  debtor  as  a  gBmiahee."  This  latter  danae  of  ihe  act  en- 
denily  contemplates  the  existence  of  the  relation  of  debtor  and 
creditor,  between  ihe  person  garnished  and  the  defendant  in 
the  attachment.  It  is  the  language  of  the  statate  itself,  and 
the  statate  being  in  derogation  of  the  common  law,  most  be 
strictly  construed.  The  question  then  arises,  is  a  sheriff,  who 
receiyes  money  on  an  execution  by  virtue  of  his  o£Scial  char- 
acter, the  debtor  of  the  plaintiff  in  the  execution? 

On  this  point  there  is  some  conflict  of  authority;  the  courts 
of  Vermont  and  New  Jersey,  and  perhaps  some  other  of  the 
state  courts,  having  held  that  on  the  receipt  of  money  collected 
by  an  officer  on  execution,  the  officer  becomes  the  debtor  to  the 
plaintiff  for  the  same:  Coruxni  y.  BickneU,  1  Chip.  50;  Crane  v. 
Freesey  1  Harr.  (N.  J.)  805.  Whilst  it  has  been  decided  in 
Massachusetts,  Wilder  v.  Bailey,  3  Mass.  289;  and  by  the  su- 
preme court  of  the  United  States,  Turner  t.  FendaU^  1  Cranch, 
117,  that  the  relation  of  debtor  and  creditor  does  not  exist,  and 
that  not  only  has  the  execution  creditor  no  right  of  action 
against  the  sheriff  for  money  collected  on  execution  before  the 
return  day  of  the  execution,  but  that  in  strictness  of  law  the 
sheriff  might  be  held  liable  for  a  voluntary  x»yment  to  the 
plaintiff  before  that  day.  Money  thus  in  the  hands  of  an  officer 
can  not  be  considered  as  a  credit;  for  there  can  not  be  a  credit 
without  a  creditor  and  a  debtor.  The  court  say  that  "  there  is 
nothing  in  the  reason  of  the  thing  resulting  from  the  relation 
of  a  judgment  creditor,  and  an  officer  who  has  collected  money 
for  him,  which  renders  the  one  a  debtor  and  the  other  a  cred- 
itor. There  is  nothing  said  in  any  of  the  books,  which  implies 
that  that  relation  exists  between  them.  On  the  contrary,  money 
so  collected  is  in  the  custody  of  the  law,  and  the  sheriff  is  the 
trustee  for  its  safe  keeping.  Money  then,  I  think,  under  such 
circumstances,  is  not  the  goods,  effects,  and  credits,  of  the  judg- 
ment creditor  in  the  sense  of  the  act.''  Upon  legal  principles, 
we  think  the  latter  decisions  are  correct. 

The  reason  of  the  above  rule,  upon  principles  of  general  pol- 
icy, is  still  less  questionable.  If  the  practice  of  garnishing 
the  sheriff  for  money  in  his  hands,  received  on  execution,  were 
tolerated,  it  would  not  only  greatiy  interrupt  the  due  and  speedy 
administration  of  the  law,  and  prevent  the  courts  from  consum- 
mating their  judgments,  but  it  would  involve  the  ministarial 
officers  of  the  court  in  interminable  difficulties  and  delay  in  the 
discharge  of  their  duties. 

The  writ  commands  the  sheriff  to  make  the  money,  and  have 
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it  in  court  on  the  return  day  thereof.    On  that  day  the  plaini> 
iff's  attorney  and  witnesses,  with  the  officers  of  the  court  who 
have  rendered  services,  some  perhaps  under  compulsory  process, 
attend  to  recdve  their  fees;  when  the  sheriff,  instead  of  produc- 
ing the  money,  that  those  who  are  thus  entitled  (and  some  of  whom 
have  liens  created  by  law)  may  be  paid  their  respective  demands, 
certifies  to  the  court  that  the  money  has  been  taken  out  of  hia 
hands  by  an  attachment  issued  from  the  office  of  another  court, 
or  from  the  office  of  a  justice  of  the  peace  in  the  county.     If  the 
return  will  excuse  the  officer,  and  it  must  have  that  effect,  if  the 
proceeding  by  attachment  against  him  be  permitted,  then  those 
having  liens,  and  those  who  have  been  compelled  by  law  to  ren- 
der services  in  the  cause,  are  defeated  in  their  just  claims,  and 
the  court  divested  of  its  equitable  power  to  dispose  of  the  money 
made  by  virtue  of  its  own  writ,  amongst  those  entitled  thereto. 
If  the  sheriff  be  amenable  to  such  a  proceeding,  it  will  neces- 
sarily impose  upon  him  the  burden  and  costs  of  attending  all 
the  courts  in  the  country,  and  answering  the  interrogatories 
filed  against  him.    He  vrill  not  only  be  compelled  to  do  that, 
but  he  will  have  to  decide  at  his  peril  upon  the  rights  of  all 
those  who  have  an  interest,  in  law  or  equity,  to  the  money  in 
his  hands.    He  will  furthermore  be  compelled  to  incur  the  re- 
sponsibility of  retaining  the  money  in  his  hands  until  the  final 
determination  of  the  suit  by  attachment. 

It  is  not  the  poliqy  of  the  law  thus  to  embarrass  the  regular 
proceedings  of  the  courts,  deprive  parties  of  their  rights,  and 
impose  such  onerous  and  difficult  duties  on  the  sheriff.  We  are 
then  of  opinion,  that  money  in  the  hands  of  the  sheriff,  collected 
on  execution,  can  not  be  attached  by  a  creditor  or  the  executioD 
plaintiff  before  the  return  day  of  the  writ. 

Judgment  reversed  and  cause  remanded. 

Thb  pbinoipal  cask  is  gitbd  and  approved  in  Quarte$  v.  PmrUr^  12  Mo.  81 
Moinnr  Rbokivxd  bt  Shxritf  on  Exboutiom  not  SoBJSor  vo  Araoh- 
lONT:  Biakr  v.  Camtey^  42  Am.  Dec  360,  note. 
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{9  MnwniBi,  479.] 
QRANna  n  not  Estopfsd  to  Dint  thi  Titlb  op  ma  Qbantdu  in  as 

action  of  ejectment. 
OiiANTXN  IN  P068B8810N  Holding  Advebsblt  to  im  Ga^NiOB,  may  ael 

up  the  statute  of  limitationa  in  bar  of  an  action  foonded  upon  the  gmnt- 

or'i  title. 
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V^-BAT  18  AdTKBU  PofiSBSSION   IS    ffOB   THV  Ck>UBT    TO    DUOLAXE,  bat  th« 

faets  which  ocmstitate  it  are  to  be  foand  by  the  jury. 
XrrLBy  Prima  Facib  €k>OD,  vtill  Prevail  in  Ejeotmknt  against  a  mere 
trespasser  in  possession,  and  sach  trespasser  will  not  be  pennitted  to  call 
in  question  the  acts  of  the  register  of  lands,  whose  certificate  oonstitatsa 
soch  prima/ade  title. 

EjBoncsiiT.    The  facts  are  stated  in  the  opinion. 
Bpalding  and  'Rffany^  for  the  appellant. 
H.  R.  Oamble,  for  the  appellee. 

Nafton,  J.  This  was  an  act  of  ejectment  brought  by  Da- 
bieuil  to  reooTer  the  undivided  moiety  of  a  tract  or  lot  of 
£px>und  lying  in  St.  Louis  county.  The  suit  was  commenced  on 
the  twenty-sixth  of  January,  1839.  The  plaintiff  below  ob* 
tained  a  verdict,  and  judgment  was  rendered  thereon  in  1814. 

The  plaintiff  derived  his  title  from  the  heirs  of  Louis  Du- 
breuil.   In  1786y  a  concession  of  the  land  in  dispute  was  made 
hj  Cmzat,  the  lieutenant  governor  of  Upper  Louisiana,  to  Syl- 
vester Sarpy,  and  in  1790  Sarpy  conveyed  the  land  by  deed  to 
Louis  Dubreuil.    Dubreuil  died  before  the  change  of  govern- 
ment, and  in  1808,  his  widow,  Susanna  Dubreuil,  presented  her 
claim  before  the  board  of  commissioners  for  confirmation,  under 
the  second  section  of  the  act  of  congress  of  March  8,  1807. 
The  claim  was  for  "  four  arpens  front  on  the  Mississippi,  back 
to  the  road  leading  to  Prairie  Catalan,  otherwise  Carondelet, 
and  from  six  to  eight  arpens  in  depth."    The  board  ordered  a 
survey,  and  in  1812  again  considered  the  claim,  but  declined 
confirming  it  on  the  ground  that  there  had  not  been  a  survey, 
and  the  contents  of  the  lot  had  not  been  ascertained.    In  1^818 
the  tract  was  surveyed  by  virtue  of  a  communication  from  Fred- 
erick Bates,  recorder  of  land  titles,  to  William  Hector,  surveyor 
general,  which  communication  included  this  tract  among  a  list 
of  claims,  as  to  which  the  general  principle  of  right  had  been 
settled  by  the  board  of  commissioners,  but  not  finally  confirmed 
for  want  of  ascertainment  of  boundaries.    In  1824  Theodore 
Hunt,  recorder  of  land  titles,  took  under  consideration  the 
claim,  as  one  which  had  been  confirmed  by  the  act  of  the  thir- 
teenth of  June,  1812,  and  received  proof  as  to  cultivation,  in- 
habitation, and   possession,  but    issued   no    certificate.      In 
August,  1842,  Frederick  Conway,  then  recorder  of  land  titles, 
issued  a  certificate  which  was  given  in  evidence  by  the  plaintiff 
on  the  trial.    This  certificate  purported  to  be  issued  under  the 
third  section  of  the  act  of  March  26,  1824;  and  it  is  certified 
that  by  virtue  of  the  first  section  of  the  act  of  the  thirteenth  of 
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June,  1812,  ^ylToster  Baipfs  legal  xepresenlatiTes  wece  oo»- 
filmed  in  their  claim  to  a  lot  or  tract  of  land  containing  flurCj- 
two  arpens  (deecribing  it),  the  same  having  been  regnlazly  snr- 
veyed  in  the  name  of  Susanna  Dubrenil  under  Baid  Sarpy.  Ao- 
oompan ying  this  certificate  was  a  plat  returned  by  the  aaxrejat 
geneialy  and  certified  bj  him  on  the  aeyenteenth  of  An^^oat, 
1842.  In  this  certificate  Che  suryeyor  general  says:  **  This 
claim  is  embraced  in  Che  registry  of  confirmations  famisbed 
this  office  by  the  recorder  of  land  titles,  under  the  proyisioxis  of 
an  act  of  congress  of  May  26,  1824."  In  1838  prooeedinga 
were  had  for  a  partition  of  the  land  among  the  heirs  of  Xjoaia 
Dubreuil  and  Susanna  Sainton  Dubreuil,  his  wife,  which  le- 
Bulted  in  a  sale  and  a  purchase  by  the  plaintiff  (Louia  Dafareuil, 
the  younger)  and  Louis  A.  Labeaume. 

It  appeared  in  CTidence  that  Louis  Dubreuil,  the  elder,  re- 
sided on  the  land  in  dispute  until  his  death,  and  his  widow 
occupied  it  afterwards;  that  one  Daujin  bought  the  land  of 
Madame  Dubreuil,  and  occupied  it,  and  claimed  it  as  his  own. 
A  witness  introduced  by  the  plaintiff,  testified  .that  he  was  told 
by  Antoine  Dubreuil,  a  son  of  Louis  and  Susanna  Dufareoil, 
that  his  mother  told  him  not  to  molest  Mr.  Daujin,  that  she  had 
sold  him  said  land,  and  had  been  well  paid  for  it.    A  witness 
for  the  defendant  testified,  that  both  Daujin  and  Madame  Du- 
breuil had  told  him  that  Daujin  had  purchased  the  land  of  the 
said  Madame  Dubreuil.    It  was  also  proTed  that  Daujin  claimed 
the  land  as  his  own  under  the  said  purchase,  and  occupied  it 
from  about  the  year  1814  or  1815,  until  his  death,  when  it  waa 
80I4  by  his  administrator  and  bought  by  Louis  Menard,  who 
leased  it  to  the  plaintiff  in  error. 

Eyidence  was  introduced  by  the  defendant  Macklot  to  show 
the  situation  of  this  tract  of  land.  It  lies  between  the  east  line 
of  the  commons  of  St.  Louis  and  the  river;  the  said  eastern  line 
of  the  commons  cutting  off  a  small  comer  from  the  western  end 
of  the  tract,  and  is  about  two  miles  south  of  Mill  Creek,  a  stream 
running  along  the  southern  part  of  the  old  town  of  St.  Louis. 
There  are  several  tracts  lying  on  the  river  east  of  the  commons, 
between  the  tract  in  dispute  and  the  old  town.  The  late  sur- 
veyor general  (Milbum)  was  examined,  and  gave  it  as  his  opin- 
ion, that  an  out  boundaiy  line,  such  as  is  contemplated  by  the 
act  of  congress  of  thirteenth  of  June,  1812,  and  the  act  supple- 
mentary thereto,  could  be  run  so  as  to  embrace  everything  re- 
quired by  those  acts,  and  leave  out  the  land  in  controversy^ 
except  so  much  of  it  as  falls  within  the  St.  Louis  commons. 
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Q^lie  dienit  conrl  instmoted  the  jmy  at  the  instance  of  the 
plaintiff,  as  follows:  **  If  the  jmy  find  from  the  evidence  that  the 
dfifendant  Macklot  entered  into  possession  of  the  land  in  contro- 
as  the  tenant  of  Menard,  and  that  Menard  entered  into 
under  the  daim  of  title  from  Antoine  Daujin,  and 
tbat  Antoine  Daujin  entered  into  possession  under  Snsanna  Du- 
farenil,  and  that  Susanna  Dubreuil  claims  the  land  ander  the 
deed  giyen  in  evidence  by  the  plaintiff  from  Sylvester  Sarpy  to 
lionis  Dnbreuil,  the  said  defendant  can  not  dispute  the  title  of 
XiOTiis  Dubreuil/'    Several  instractions  were  asked  by  the  de- 
fendant, the  object  of  which  was  to  let  the  jury  inquire  into 
Oie  &ct,  whether  the  land  in  dispute  was  an  out  lot  of  St.  Louis 
or  not,  and  also  to  let  in  the  defense  of  adverse  possession  un- 
der the  statute  of  limitations.    These  instructions  were  refused. 
The  record  presents  the  single  question,  whether,  under  the 
Cncte  of  this  case,  the  defendant  had  a  right  to  dispute  the 
plaintiff's  title  either  by  impeaching  the  validity  of  the  record- 
er's certificate,  or  by  setting  up  an  adverse  possession  as  a  bar 
under  the  statute  of  limitations?    In  the  argument  of  this  ques- 
tion, the  proposition  contained  in  the  instruction  of  the  circuit 
eonrt  of  St.  Louis  is  defended  upon  two  grounds:  first,  upon 
Che  principle  of  estoppel;  and,  secondly,  upon  the  ground  that 
the  defendant  could  not,  on  his  naked  possession,  be  permitted 
to  call  in  question  the  acts  of  the  recorder  of  land  titles.    The 
doctrine  of  estoppel  was  originally  applied  to  the  relation  of 
landlord  and  tenant,  and  it  has  been  very  properly  extended  to 
•U  cases  where  a  pariy  has  obtained  possession  of  land,  upon 
an  understanding,  express  or  implied,  that  he  will  at  some  time, 
or  upon  some  contingency,  surrender  the  possession.    Motives 
of  public  policy  have  also  excluded  a  defendant,  against  whom 
there  has  been  a  judgment  and  execution,  from  defeating  the 
purchaser's  recovery  of  possession,  by  setting  up  an  outstand- 
ing title:  Jackson  v.  Biishy  10  Johns.  223;  Jackson  v.  Hinman, 
10  Id.  292.     So  where  there  has  been  a  sale,  but  no  conveyance, 
the  party  taking  possession  under  a  bond  for  title,  can  not  set 
up  an  outstanding  title  to  defeat  the  vendor:  CMden  v.  Maupin, 
2  J.  J.  Marsh.  242.    The  relation  of  vendor  and  vendee  is  dif- 
ferent.   The  latter  owes  no  fealty  to  the  former,  nor  is  there 
any  principle  of  public  policy  which  should  prevent  the  vendee 
from  strengthening  his  title.    He  holds  adversely  to  the  vendor 
as  well  as  all  the  world. 

The  case  of  Blighfs  Lessee  y.  Bochesier,  7  Wheat  686,  is  a  lead- 
ing case  on  this  subject.    The  facts  of  that  case  were  very  sim- 
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Dar,  in  many  respects,  to  the  present.    James  Dunlap  wna  an 
alien,  who  came  to  this  conntiy  subsequently  to  the  treaty  of 
1783,  and  died  before  the  signing  of  the  trea^  in  1794.     After 
his  death,  one  Hunter,  professing  to  have  purchased  of  John 
Dunlap,  the  brother  of  James,  entered  the  land  in  controTersj, 
and  sold  to  the  defendant  Rochester.    The  plaintiffs  iprere  the 
heirs  of  John  Dunlap.    The  court  held,  that  if  the  defendant 
claimed  under  a  sale  from  Dunlap,  then  the  plaintifffl  asserted 
a  title  against  this  contract,  unless  they  could  show  that  ii  was 
conditional,  and  that  the  condition  was  broken,  they  cooid  nd^ 
the  court  emphatically  observed,  in  the  very  act  of  diar^gaidiiig 
the  contract  themselves,  insist  that  the  defendants  were  bound, 
in  good  faith,  to  acknowledge  a  title  which  had  no  real  exist- 
ence.   Notwithstanding  this  case  went  up  to  the  supreme  court 
from  Kentucky,  the  court  did  not  regard  the  decisions  of  the 
courts  of  that  state,  which  seemed  to  countenance  a  difierent 
doctrine,  as  sufficiently  satisfactory  and  pointed,  to  impose  upon 
them  the  duiy  of  extending  the  obligations  created  by  the  vela* 
tion  of  landlord  and  tenant,  to  that  flxisting  between  Tender 
and  vendee.     This  case  vn»  afterwards  recognized,  and  its  prin- 
ciples adopted,  in  the  subsequent  cases  of  Society  far  (he  PrapOf 
gation  etc.  v.  Town  of  Pawlet^  4  Pet.  506;  Jachscn  ex  dem.  Bradr 
8treal  ▼.  EwniingUm,  5  Id.  402;  WOliwn  t.  WaUdns,  8  Id.  43;  and 
WaUdiM  v.  Holman  aal.,16  Id.  25. 

The  case  of  Oderhavi  t.  Shoemaher,  3  Hill,  563,  vn»  decided 
by  the  supreme  court  of  New  York  in  1842.  The  language  of 
the  court  in  that  case  was  yery  explicit,  and  they  deny  the  ap- 
plicability of  the  doctrine  which  prevents  the  tenant  from  dis- 
puting the  title  of  his  landlord,  to  a  grantee  in  fee.  The  latter, 
as  the  court  in  the  case  say,  does  not  receive  the  possession  un- 
der any  contract  express  or  implied,  that  he  will  ever  give  it  up. 
He  takes  the  land  to  hold  for  himself,  and  to  dispose  of  at  lus 
pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor,  and  he 
does  him  no  wrong  when  he  treats  him  as  an  utter  stranger  to 
the  title.  The  same  dcotrine  is  held  by  the  supreme  court  of 
Massachusetts,  in  the  case  of  Barker  t.  Salmon^  2  Mete.  32. 

The  supreme  court  of  Kentucky  have  taken  a  distinction  be- 
tween cases  where  a  couTeyance  has  been  made  by  the  vendor  to 
the  vendee,  and  cases  where  there  has  been  a  sale  but  no  con- 
veyance. In  the  former  class  of  cases  they  recognize  the  right 
of  the  vendee  to  dispute  the  title  of  the  vendor  as  an  advene 
holder:  Voorhies  v.  White's  Heirs,  2  A.  K.  Marsh.  27;  Winlock  v. 
Hardy,  4  Litt.  274;  but  where  there  has  been  no  conveyance  they 
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deny  the  right.    The  caae  of  Chiles  ▼•  Canlet^B  Hefrs,  2  Dana, 
21,  is  one  in  which  the  latter  proposition  seems  to  be  nudn- 
tained,  though  the  report  of  that  case  is  so  meager,  that  it  can 
not  \}B  ascertained  upon  what  precise  state  of  facts  the  opinion 
of  the  court  was  based.    It  would  appear,  however,  from  the 
statement  made  by  the  judge  who  delivered  the  opinion,  that 
the  defendants  obtained  possession  from  one  Hays,  who  had 
giTen  them  a  bond  for  a  conveyance,  but  none  had  been  ex- 
ecnted;  under  these  circumstances  it  was  held,  that  the  defend- 
ants could  not  avail  themselves  of  an  outstanding  title  in  a 
stranger,  to  defeat  the  recovery  of  the  plaintiff.    It  does  not  ap- 
pear whether  there  was  any  obligation  implied  by  the  contract 
between  the  vendor  and  vendee,  that  the  vendee  should  de- 
liver up  the  possession  in  any  contingency,  nor  whether  the 
▼endor  acted  in  conformity  with  his  contract  in  asserting  his 
^tle.    In  Voorhies  v.  Whitens  Heirs^  the  court  said,  that  so  long 
as  the  defendant  held  by  bond  under  the  plaintiff,  and  looked  to 
him  for  a  consummation  of  his  right,  he  cotdd  not  controvert 
the  plaintiff's  title;  but  that  when  a  deed  was  obtained  in  pur* 
soance  of  such  bond,  the  defendant  could  with  propriety  be  said 
to  hold  adversely  to  his  vendor,  as  well  as  the  rest  of  the  world, 
and  had  the  same  right  to  controvert  his  title  as  any  other  per- 
son.   This  opinion,  we  think,  places  the  doctrine  on  a  reason- 
able,  and  legal  basis;  and  the  question  then  resolves  itself  into 
one  of  adverse  possession;  and  the  question  of  adverse  posses- 
non  can  not  be  determined  by  the  execution  or  non-execution 
of  a  conveyance.    This  would  be  a  circumstance  which  would 
have  its  weight,  but  it  might  be  outweighed  by  others,  and  the 
intention  of  the  parties  must  be  gathered  from  all  the  circum- 
*  stances  attending  the  transaction.     It  is  obvious  then,  that  no 
general  rule  could  be  laid  down,  governing  all  cases,  or  any  class 
of  cases,  but  each  case  must  depend  upon  the  facts  proved,  con- 
ducing to  show  the  actual  intent  of  the  parties. 

To  apply  these  principles  to  the  present  case,  the  doctrine  of 
the  circuit  court  that  the  mere  fact,  that  Daujin  acquired  posses- 
sion from  Madame  Dubreuil,  precludes  Daujin  and  those  hold- 
ing under  him  from  disputing  the  title  of  Madame  Dubreuil,  or 
rather  her  husband's,  is  not  sustained  by  the  authorities.  It 
would  depend,  as  we  think  we  have  shown,  upon  the  character 
of  Daujin's  possession,  and  of  that  we  will  speak  hereafter. 

Independently  of  the  doctrine  of  estoppel,  the  defendant  re- 
Ues,  for  the  exclusion  of  the  particular  defense  set  up  in  this 
^  upon  the  principle  that  a  mere  trespasser  should  not  be 
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allowed  to  qnestKm  the  pLuntifTs  title,  where  tbat  title  is  d»* 
riyed  from  the  goremment,  and  is  ftrvma  facie  good — ^the  defend- 
ant himaelf  not  pretending  to  have  obtained  any  title  whatever 
from  the  government.    This  position  was,  in  a  qualified  form, 
taken  by  this  court  in  the  case  of  Hwnter  v.  ffemjMU,  6  Mo.  lOfi, 
and  the  same  principle  is  subsequently  asserted  in  the  case  of 
Sarpy  v.  Papin,  7  Id.  503.    The  doctrine  is,  however,  not  a  new 
one,  or  peculiar  to  this  court,  although  it  unquestioziaUy  de- 
rives much  force  from  the  phraseology  of  our  statute  reg^olsting 
the  action  of  ejectment.    It  may  seem  to  conflict  with  tiiat 
legal  truism,  that  the  plaintiff  in  ejectment  must  reoover  upon 
the  strength  of  his  own  title,  and  not  because  of  the  weakness 
of  his  adversary's;  but  this  principle,  which  has  acquired  the 
force  of  a  maxim,  will  be  found  upon  examination  to  be  subjeol 
to  such  a  variety  of  exceptions,  as  greatly  to  ^^itnimah  its  im« 
portance  as  a  general  principle  in  the  action  of  ejectment.     We 
have  aheady  adverted  to  several  cases,  in  considering  the  first 
branch  of  this  general  proposition,  in  which  the  character  of  the 
defendant's  title  alone  waa  held  to  preclude  all  investigation  into 
that  of  the  plaintiff.    Such  is  the  case,  where  the  relation  of 
landlord  and  tenant  exists,  and  such  is  the  case  between  Tender 
and  vendee,  where  the  possession  of  the  latter  is  not  adverse  to 
the  title  of  the  former.    A  purchase  under  an  execution  is  an* 
other  exception,  the  defendant  in  the  execution,  and  those  claim- 
ing under  him,  being  prohibited,  by  the  most  obvious  dictates 
of  public  policy,  from  showing  that  the  title  thus  acquired  at 
the  sale  is  defeasible.    So  also  in  the  case  of  morftgageB,  the 
mortgagor  is  not  allowed  to  set  up  the  title  of  a  third  person 
against  his  mortgagee:  Doe  v.  Pegge,  1  T.  B.  758,  note. 

The  case  of  Knox  ei  al.  v.  Jenk»^  7  Mass.  488,  presents  another  ' 
instance  of  the  numerous  exceptions  to  this  general  maxim, 
which  *more  nearly  resembles  in  several  features  the  case  now 
under  consideration.  There,  the  court  held,  that  where  land  was 
sold  by  an  administrator  duly  authorized  to  sell,  strangers  to  the 
title,  those  having  no  estate  or  privity  of  estate  or  interest 
affected  by  the  sale  in  question,  should  not  be  permitted  to  set 
up  the  title  of  the  heirs,  or  call  on  the  executor  or  administok 
tor  for  strict  proof  of  the  regularity  of  his  proceedings.  The 
provisions  of  the  law  affecting  such  sales,  vrere  thought  to  be 
designed  for  the  protection  of  persons  connected  with  the  estate 
conveyed,  and  such  persons,  and  those  claiming  under  them, 
were  therefore  allowed  to  see  thatevery  essential  requisite  of  the 
law  should  be  complied  vrith.    But  strangers  to  the  title 
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Vkoit  oonsideied  as  entitled  to  any  soch  prml^ge.    The  caoe  of 
Bwnier  t.  HempMU,  6  Mo.  106,  asserts  the  same  principle,  and 
nothing  more.    It  was  conceded  in  that  case,  that  the  defendant 
znig^ht  show  that  the  paper  title  of  the  plaintiff  was  a  mere  null- 
ity,  because  issued  by  an  officer  not  authorized  hj  law,  or  be> 
cause  of  the  reservation  of  the  land  from  sale.    But  where  the 
defendant  claims  no  title  himself  under  the  United  States,  the 
€50xu1b  will  not  indulge  him  in  looking  very  critically  into  the 
plaintiff's  title,  with  a  riew  to  show  that  irregularities  have  been 
eommitted  by  the  officers  to  whom  the  government  has  intrusted 
the  power  of  selling  their  lands. 

When  the  case  of  Janie^  Adminigtraior  ▼.  Chimo  was  first  b^ 

fore  the  court,  4  Mo.  458,  Judge  McGHrk  said:  '^  The  act  of 

assembly  provides  that  the  action  of  ejectment  may  be  main* 

tained  upon  a  confirmation  made  under  the  laws  of  the  United 

States,  against  one  in  possession,  who  has  not  a  better  title 

thereto.    What  shall  be  considered  a  better  title,  the  act  does 

not  define.    It  surely  does  not  mean  that  the  bare  possession  of 

the  defendant  shall  be  so  considered.    We  understand  then,  that 

the  meaning  of  the  act  is,  that  when  the  plaintiff  produces  a 

confirmation  of  the  land  to  himself,  he  has  made  out  his  case, 

and  will  be  entitled  to  recover,  unless  the  defendant  can  show  a 

better  title.    What  in  all  cases,  or  indeed  in  any  given  case, 

would  be  a  better  title,  need  not  now  be  decided/' 

When  this  case  was  up  a  second  time,  the  defendant  showed 
that  the  lot  in  controversy  was  confirmed  by  the  act  of  1812,  to 
the  heirs  of  one  Toussant  Lebeau,  and  deduced  title  from  a  por- 
tion of  these  heirs.  The  defense  was  admitted  and  sustained. 
The  court  observed,  that  the  common  law  doctrine,  which  al- 
lowed the  defendant  to  prove  an  outstanding  title  in  a  third 
person,  was  not  repealed  by  our  statute,  because  (as  they  say), 
where  the  plaintiff  shows  no  right  of  recovery,  it  is  clear  he  has 
no  right  to  eject  the  defendant  from  his  possession,  he  being 
entitled  to  that  possession  against  all  the  world  except  the  right 
owner.  This  is  true,  and  the  idea  that  a  plaintiff  who  has  no 
title  whatever,  or  who  produces  a  void  patent,  or  a  void  con- 
firmation, can  recover  the  possession  from  a  mere  trespasser, 
finds  no  support  in  anything  advanced  by  this  court  in  the  case 
of  ITufUer  v.  HemphiU,  6  Mo.  106.  But  it  does  not  follow  that 
therefore  a  mere  superior  outstanding  title  in  a  third  person, 
with  whom  the  defendant  has  no  privity,  can  be  given  in  evi- 
dence in  an  ejectment  to  defeat  a  subsisting  possessoiy  title  in 
the  plaintiff  which  is  superior  to  that  of  defendant. 
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The  case  pat  by  Judge  McGirk,  in  illtuitration  of  the  general 
doctrine  of  Betting  up  an  outstanding  title,  is  a  case  in  which  the 
plaintiff  has  no  title,  the  patent  under  which  he  holds  being 
absolutely  Toid.     "  Suppose  a  plaintiff  on  the  trial,"  says  tiie 
judge,  **  in  any  case  proTOS  his  title  by  a  patent  of  any  given 
date,  and  then  the  defendant  will  show,  that  one  or  ten  yeaxs 
before  the  plaintifTs  right  accrued,  a  patent  was  made  to  a 
third  person  for  the  same  land.    In  such  a  case,  it  is  quite  dear 
that  the  defendant  has  no  right  to  the  property,  but  it  is  equally 
clear  that  the  plaintiff  has  no  right  to  recover,  because  he  has 
no  title."    Such  also  would  be  the  case,  if  the  plaintiff  has  dis- 
posed of  his  title.    The  plaintiff  must  show  a  subsisting  title, 
and  a  title  at  least  prima  fade  valid.    By  the  act  of  1824,  the 
recorder  of  land  titles  was  authorized  to  investigate  the  titles 
of  claimants  to  village  lots,  out  lots,  etc.,  in  St.  Louis  and 
other  enumerated  villages,  and  when  satisfactory  proof  was 
made  to  him  of  the  occupancy,  cultivation,  etc.,  required  by 
the  act,  he  was  directed  to  issue  a  certificate  of  confirmation  to 
the  proprietor.    Whether  the  certificates  should  have  been  re- 
garded of  any  value,  in  case  of  a  disputed  title,  after  the  court 
had  decided  that  the  act  of  1812,  projprio  vigore,  confirmed  the 
lots,  is  no  longer  a  debatable  question.    It  has  been  repeatedly 
decided  that  tiiey  are  prima  facie  evidence  of  title,  and  shall 
prevail  against  any  one  not  having  a  better  title. 

Is  the  bare  possession  a  better  title?  If  not,  upon  what  prin* 
dple  shall  the  mere  trespasser  be  permitted  to  require  the  holder 
of  the  register's  certificate,  to  prove  his  possession,  cultivation, 
etc.?  For  it  is  obvious,  that  if  this  be  permitted,  the  holder  <^ 
the  certificate  may  in  every  instance  be  required  to  make  the 
same  proof  which  he  should  have  made  to  the  recorder.  0/ 
what  avail  then  is  the  certificate  ?  How  can  it  be  said  to  be 
prima  facie  evidence  ?  How  can  it  prevail  against  a  person  not 
having  a  better  title?  Bare  possession  is  the  lowest  order  of 
title;  and  if  the  certificate  of  itself  will  not  prevail  against  the 
naked  occupant,  it  is  of  no  value.  The  holder  of  the  certificate 
must  in  every  instance  prove  up  his  possession,  cultivation,  and 
inhabitation  prior  to  the  tenth  of  March,  1804,  and  the  oertift* 
cate  is  no  better  than  waste  paper,  for  by  making  such  proof « 
he  makes  out  his  title  under  the  act  of  1812,  without  the  aid  of 
any  certificate.  To  give  any  operation  then  to  our  statute  regu- 
lating the  action  of  ejectment,  which  declares  that  a  confirma- 
tion by  the  recorder  of  land  titles,  is  sufficient  to  maintain  the 
action  against  any  person,  not  having  a  better  title,  it  must  fd- 
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lo^e  that  the  defendant  who  has  no  title  other  than  that  which 
mere  possession  gives,  can  not-  defend  against  the  holder  of  a 
certificate  of  confirmation,  by  showing  that  the  inhabitation, 
eultiTation,  etc.,  required  by  the  act  of  1812,  did  not  exist,  and 
that  the  recorder  erred  in  declaring  that  they  did  exist,  in  issu- 
ing his  certificate  of  confirmation. 

If  it  be  conceded  that  a  defendant  shall  not  be  allowed  to  go 
behind  the  certificate,  with  a  view  to  show  that  the  inhabitation 
and  eultiTation  prior  to  1804,  required  by  the  act  of  1812,  did 
not  exist,  and  that  the  requisites  of  the  statute  in  this  respect 
were  not  complied  with,  upon  what  principle  will  he  be  permit- 
ted to  show  that  the  lot  confirmed  does  not  come  within  the 
terms  of  the  grant,  as  being  neither  a  town  or  Tillage  lot,  or 
o>at-lot,  or  common  field  lot  ?  Both  questions  were  alike  referred 
by  the  act  of  1824,  to  the  judgment  of  the  recorder.  That  offi- 
cer passed  upon  both,  when  he  issued  his  certificate.  The  one 
requisite  is  as  essential  to  the  Talidity  of  the  grant  as  the  other. 
If  the  lot  confirmed  had  not  in  fact  been  cultiTated  and  pos- 
sessed prior  to  the  tenth  of  March,  1804,  the  recorder  had  no 
aathoriiy  for  issuing  his  certificate;  or  if  the  requisite  eultiTa- 
tion and  possession  were  proTed,  but  the  lot  was  not  appendant 
to  the  Tillage,  the  claimant  had  no  right  to  a  certificate.  When 
the  certificate  has  issued,  it  is  prima/acie  cTidence  that  these 
f^^ts  did  not  exist,  and  neither  the  one  nor  the  other  can  be 
questioned  by  a  pariy  who  has  only  that  title,  which  mere  pos- 
session giTCB.  We  think  therefore  that  the  circuit  court  was 
eorreot  in  excluding  from  the  consideration  of  the  jury  all  ctI- 
danoe  introduced  for  the  purpose  of  showing  that  the  tract  of 
land  in  oontrorersy  was  not  an  out  lot  of  the  town  of  St.  Louis, 
not  upon  the  principle  of  estoppel,  but  because  the  defendant 
had  that  character  of  title,  which  did  not  authorize  him  to  go 
behind  the  certificate  of  the  recorder. 

AdTerse  possession  under  the  statute  of  limitations  was  un- 
questionably a  bar  to  the  plaintiff's  right  of  action,  if  proTcd 
to  the  satis&ction  of  the  jury.  The  proof  was  that  Daujin  and 
his  representatiTes  had  had  possession  for  upwards  of  twenty 
years.  Where  one  is  in  possession  of  land,  holding  for  him- 
self, to  the  exclusion  of  all  others,  the  possession  so  held  is  ad- 
Terse,  whaterer  relation  in  point  of  interest  or  priTity  he  may  sns- 
tWi  towards  others.  Whether  a  party  in  possession  holds  thai 
possession  for  himself  or  for  another,  is  a  question  depending 
upon  CTidence  to  be  determined  by  the  juiy. 

We  are  tmable  to  see  the  necessity  of  determining  the  rights 
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of  MftflaTno  Dabreoil  and  her  chfldien.  11  a  tenancy  in  oom- 
mon  was  created  by  the  death  of  Lome  Dnbrenil  the  elder,  so 
that  Madame  Dnbrenil  mm  the  owner  of  one  half,  and  her  chil- 
dren of  the  other  half  of  the  hmd  in  controversy,  it  seems  to 
be  well  setUed  that  a  grantee  of  one  tenant  in  common  for  the 
whole  land,  entering  on  such  conyeyance,  may  set  np  the  sfcat- 
nte  against  his  co-tenants  in  common.  The  quo  ammo  wiUi 
which  the  diflseiain  is  effected,  is  the  only  inqniry.  And  thoo^ 
onster  is  the  customary  proof  to  sostain  a  disseisin  by  one  ten- 
ant in  common  of  another,  it  is  not  the  only  OTidenoe;  for  in 
the  case  of  Sodetyfor  (he  Propagation  etc.  ▼.  Pawletf  4  Pet.  604, 
the  court  intimated  that  a  possession  may  be  adyerse  where  an 
onster  may  be  presumed;  and  in  Blighfs  Letaee  t.  Bodieater^  7 
Wheat.  686,  the  possession  was  held  adTerse,  where  any  pre- 
sumption of  ouster  was  repelled  by  the  yeiy  drcumstances  of 
the  case.  In  Bradstreel  t.  Huntington^  6  Pet.  402,  the  court  de- 
clared that  adyerse  possession,  when  it  actually  exists,  may  be 
set  up  against  any  title  whatever,  either  to  make  out  a  title 
under  the  act  of  limitations,  or  to  show  the  nullity  of  a  convey- 
ance executed  by  one  out  of  possession.  As  to  an  entry  under 
a  void  title,  if  it  be  supposed  that  the  sale  from  Mrs.  Dufareuil 
to  Daujin  was  a  nuUiiy,  it  must  be  observed  that  the  bar  of  the 
statute  originates  in  wrong. 

The  question  of  adverse  possession  should  then,  we  think, 
have  been  left  to  the  jury.  It  is  the  province  of  the  court  to 
tell  the  jury  what  constitutes  an  adverse  possession,  and  the 
Jury  must  determine  from  the  evidence  whether  such  fiicts  exist, 
as  in  the  opinion  of  the  court,  constitutes  such  adverse  poooos 
sion.  The  instruction  asked  upon  this  point  in  the  dreuit  court 
has  been  objected  to,  and  the  objections  are  probably  such  as 
may  well  have  justified  the  circuit  court  in  declining  to  give  it 
in  that  form.  The  merits  of  the  controversy,  however,  as  we 
think,  depend  upon  the  question  of  adverse  possession,  and  as 
that  question  was  never  submitted  to  the  jury,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

MoBamB,  J.,  concurred. 

SooTT,  J.  The  majority  of  the  court  in  the  ease  of  Iht$Uer  v. 
HemphiU,  6  Mo.  106,  expressly  hold  that  a  person  in  poeseesioa 
may  show  that  the  title  of  a  plaintiff  who  seeks  to  dispossess  him 
is  void.  The  act  of  the  twenty-sixth  of  May,  1824,  authorised 
the  recorder  to  inquire  into  the  fact  of  inhabitation,  oultivatioii, 
or  possession,  and  the  boundaries  and  extent  of  teeh  olaisL 
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Whether  a  lot  was  a  Tillage  lot  or  not,  "was  a  question  not  sub* 
mitted  to  his  determination^  and  his  certificate  is  no  eridenoe 
of  that  fact.  If  he  confirmed  a  lot  or  parcel  of  land  not  b^ 
longing  to  one  of  the  enumerated  towns  or  villages,  his  act  was 
Toid,  and  the  case  of  Hunter  t.  HemphiU,  gupra,  is  an  aathoritj 
to  show,  that  a  party  standing  on  his  naked  possession  may  es- 
tablish the  nullity  of  the  act  by  which  an  attempt  is  made  to 
dispossess  him:  ex  nihil,  nihU  JU,  is  as  true  in  law  as  it  is  in 
physics.  Suppose  the  recorder  had  issued  a  certificate  of  oon* 
firmation  for  a  lot  forty  miles  west  of  St.  Louis,  would  any  one 
maintAin  that  his  act  was  valid?  If  it  is  void  in  that  case, 
would  it  not  be  equally  void  if  it  is  one  hundred  yards  beyond 
ttie  limits  of  the  town  ?  "  Why  hold  the  word  of  promise  to  the 
ear,  and  break  it  to  the  hope  V  Why  hold  that  the  nullity  of 
an  act  may  furnish  a  protection  against  consequences,  and  at 
the  same  time  maintain  that  nothing  will  avoid  it  ? 

I  hold  that  in  all  actions  of  ejectment,  the  plaintiff  must  re- 
oover  on  the  strength  of  his  x>wn  title,  and  not  on  the  weakness 
of  his  adversary's,  and  that  a  defendant  in  ejectment,  may  set 
up  an  outstanding  title  in  a  third  person  in  all  cases,  except  he 
is  a  tenant  defending  against  his  landlord,  or  has  gone  into 
possession  under  a  contract  for  a  purchase,  or  is  in,  under  a  de- 
fendant, whose  land  has  been  sold  under  execution,  or  such  like 

\  judgment  must,  in  my  opinion,  be  reversed* 


Tmi  ranrciPAL  oasb  a  ctfed  akd  appboved^  ai  to6rtoppellietirgeu  vendot 
nd  vendee,  in  Blair  v.  SmUh,  16  Mo.  273;  Cutter  v.  Waddingham,  33  Id.  209; 
Mattimm  v.  Attmwm,  60  Id.  663;  and  see  Joeckd  v.  Eadan,  11  Id.  118;  Poffi 
V.  BiU,  Id.  161;  Lainde$  v.  Parkhu,  12  Id.  238.  Aa  to  reoorder'a  oertifioatea 
being  prima/aeie  evidence  of  title,  aee  Clark  v.  Hammerie,  86  Id.  636.  Sea 
alao  Saulard  v.  AUen,  18  Id.  690.  Aa  to  officer  acting  without  authority,  and 
title  acquired  by  auoh  acta,  commented  on  in  Oamaehe  v.  Piquignotf  17  Id.  SIOl 

QinsaTioK  ov  What  is  Advsbsb  Possxssiok  is  One  ov  Law,  but  whether 
the  poaaearion  ia  adverae  or  not  is  for  the  jury:  Union  Canal  Co,  v.  Tomig,  30 
Am.  Dec.  212,  note;  Rung  v.  SchfrnAergeT^  26  Id.  96,  note,  and  oaaea  ooUeoted. 

Statutb  ov  Limitatiqnb  mat  Ruk  in  favor  of  permiadve  ooonpanoy:  8¥m- 
fwr  ▼.  Murph/g^  27  Am.  Dec  397. 

Obaht  can  not  ss  Attacked  CSoiulterallt,  but  only  by  a  direct  pro- 
oeeding  in  a  court  of  equity:  NorveH  t.  Comnt,  8  Am.  Dec  742;  Jaekmm  v. 
LawUm,  6  Id.  311;  Jackwn  v.  HaH,  7  Id.  280;  Strother  v.  Caihey,  3  Id.  68S| 
(herion  v.  Campbiu,  9  Id.  780;  Ltudy  v.  Fcmtame,  4  Id.  610.  Certificate  of 
title  can  not  be  queationed  by  treapaaaers  RichartUom  v.  Enhati^  18  Id.  70L 
In  ejectment  between  advene  claimanta  of  land,  evidence  ia  inadmiasible  to 
ahow  that  the  grant  upon  which  the  intereat  of  one  of  the  parties  depends 
obtained  by  fraud:  8mUh  v.  WinUm,  3  Id.  766;  Dodmm  y.  Cocht,  Id.  767. 

Am.  dbc  voim  mn- 
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ICoMOAOB  Omof  10  ImmariFT  Okb  Subrt,  aftar  mi  •d|urtmiMl  of  lh« 

loM  Dotwosn  tooiiii  cttk  Dofe  bo  oonotniod  to  bo  o  moftgn^  givou  to  Id 

donuiify  iwow 
Wbiei  Moktoaob  d  QiVBr  vo  IxiHDanrr  Okb  Subbtt,  bo  boo  bo  oobw 

of  ootioQ  or  oaytUng  to  owrign  ontil  bo  boi  been  domnifjoil,  what  bo  no j 

loooyor  to  tbot  ortonta 

Ffermov  bj  a  sabeequant  morl^gBgee  to  redeem  a  mortigBge, 
which  mm  executed  by  one  Vaj,  with  a  condition  to  indemnify 
the  defendant  for  signing  a  note  as  soretyfor  Fay.  TbedefMid- 
ant  contended  that  one  Brooks^  his  co-soreiy  on  the  said  note, 
was  also  entitled  to  the  benefit  of  the  mortgage. 

Livermore  and  Bdlows,  for  the  plftinfiflP, 
Morriaon,  for  the  defendant. 

By  Court,  Pabsxb,  0.  J«  We  are  of  opinion  that  Brooks^  the 
co-surety,  is  not  entitled  to  the  benefit  of  the  mortgage.  The  esse 
does  not  fall  within  the  prinoix>le  laid  down  in  Law  t.  Smart,  5 
N.  H.  868,  and  other  cases  which  give  to  a  surety  the  benefit  of 
a  security  held  by  a  co-surety.  That  can  not  be  applied  to  mere 
promises  to  indemnify,  which  rest  in  action,  eyen  if  a  seouritj 
also  resting  in  action  is  given  to  secure  the  performance  of  the 
promise. 

A  promise  to  indemnify  one  surety  can  not  be  construed  to  be 
a  promise  to  indemnify  both;  and  iJF  a  third  person  signs  it  as 
surety  that  will  not  enlarge  its  operation.    So  a  mortgage  giveo 
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to  indemnify  one  rarefy  can  not  be  oonstrued  to  be  a  mortgage, 
given  to  indemnify  two.  The  sozefy  who  takes  it  has  nothing 
in  band  to  be  applied  to  the  discharge  of  the  debt  or  which  can 
be  applied  to  that  purpose.  When  he  has  paid  he  may  use  his 
indemnify.  Until  that  he  has  nothing  which  he  could  assign 
to  a  co-surefy  for  his  indemnify.  It  ia  only  upon  being  damni* 
fied  that  he  has  cause  of  action  or  anything  to  assign.  Whei^ 
damnified  he  may  recover  to  that  extent. 

If  he  pays  the  whole  debt,  he  may  claim  to  that  amount,  and 
thus  indirectly  exonerate  his  surefy.  He  is  not  in  such  case^ 
obliged  to  resort  to  him.  But  he  recovers  because  he  is  damni* 
fied.  The  promise  is  not  to  indemnify  for  damage  to  a  third 
person,  and  he  can  not  recover  for  that.  In  this  case,  more- 
over,  before  the  defendant  had  anything  but  a  promise  to  indem- 
nify himself,  and  a  securify  for  that  promise,  the  loss  had  beei» 
adjusted  between  the  co-sureties  by  each  paying  one  half  the 
demand  for  which  they  were  liable,  and  after  such  adjustment 
one  oo-surefy  has  no  daim  upon  what  may  be  received  by  an* 
olfaer. 

For  these  reasons  Brooks  can  not  daim  the  benefit  of  the 
mortgage,  nor  Cushman  hold  in  his  behalf. 

BioHT  ov  SuBxms  TO  IiiniMNnrT  Hkld  by  Oo-smtirr.— It  is  a  wdl-Mft- 
tied  principle  of  eqnity,  that  if  one  of  several  oo-snreties  mibseqaently  take  a> 
■eooiity  from  the  principal  for  hie  own  indemnity,  it  innres  to  the  oommoa* 
benefit  of  all  the  eoreties:  Seiberi  v.  Thampwn^  8  Kan.  06;  Steele  ▼.  Meaiimgi. 
84  Ala.  286;  BacMder  v.  FUke,  17  Maaa.  46?:  Efwood  ▼.  De\fendorf,  6  Barh;. 
S98;  Jaeoeka  t.  BkodeB,  4  Dev.  209;  Moore  t.  Moor$^  4  Hawks,  868;  8.  a, 
1ft  Am.  Dec  623;  Broum  ▼.  Baif,  18  N.  H.  102;  Agnew  v.  BeU,  4  Watts,  Zip 
MeOune  v.  Belt,  46  Mo.  174;  Gregorpr.  MwrrtU,  2  Ind.  Eq.  233;  1  Story^ 
Eq.  409;  Baylies  on  Soreties  and  Onarsntors,  311.  The  reason  of  the  rule,  in. 
the  words  of  Kennedy,  J.,  in  Agnew  ▼.  Bett,  4  Watte,  33,  is,  that  "soretie* 
are  bound  to  observe  good  faith  toward  each  other;  and  when  fnnds  are  placed 
by  the  principal  in  the  hands  of  one  surety,  to  be  applied  either  to  the  pay-  , 

ment  of  the  debt  or  for  the  purpose  of  indemnifying  him  against  any  loss  that 
■my  arise  from  the  suretyship,  he  must  be  considered  as  holding  them  for  the 
common  benefit  of  all  concerned.  The  giving  of  the  funds  was  the  act  of  the 
principal,  who  was  equally  bound  to  indemnify  all  his  sureties  alike;  and  upont 
him,  as  well  as  to  all  his  means  for  that  purpose,  each  of  them  had  an  equate 
and  just  claim.  It  Ib  unjust  and  inequitable  that  one  surety,  without  the  con* 
sent  of  his  co-sureties,  should  derive  sny  exclusive  benefit  from  the  act  of  the- 
principal  in  giving  up  what  he  might  and  ought  to  have  applied  for  the  com- 
mon benefit  of  all."  And  in  ifoore  v.ifoore,  4  Hawks,  300;  S.O.,  16  Am.  Dec 
623,  Henderson,  J.,  in  delivering  the  opinion  of  the  court,  says,  where  "  one 
surety  stipulates  for  a  separate  indemnity,  such  indemnity  is  reached  by  hie 
co-surety,  upon  the  ground,  either  that  it  was  intended  for  the  benefit  of  all^ 
or  that  the  taking  it  was  a  fraud  upon  the  others.  In  such  cases  courts  ot 
equity  convert  him  into  a  trustee,  not  permitting  him  to  aQege  his  own  turpL«> 
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tade  or  Belfislmen  as  a  proteetioiiy  far  they  enter  into  the  agreanent  under  a 
belief  of  perfect  equality,  trusting  apparently  to  the  same  laws  of  indemnity, 
and  to  the  united  exertions  of  each  other  to  avoid  harm  severally;  therefore 
for  one  to  take  a  separate  indemnity  is  a  fraud  upon  the  rest,  and  more  ea> 
pecially  as  it  lessens  the  ability  of  the  principal  to  indemnify  the  others;  and 
if  taken  without  such  secrecy,  it  is  presumed  to  be  designed  for  the  benefit 
of  alL'*  It  makes  no  difierenoe  how  he  acquires  the  fund,  if  he  has  tiie  nsjbi 
to  retain  it,  he  can  not  daim  the  whole  benefit,  but  must  share  it  with  hti 
oo-sureties:  Leairy  v.  Chethirt^  3  Jones*  Eq.  172;  Bamea  v.  Pearson^  6  Ired. 
Eq.  482;  but  if  the  surety,  receiving  an  indemnity,  pays  a  oooaidetation  for 
it,  his  co-surety  can  not  claim  the  benefit  of  it,  without  paying  his  propoitkm 
ol  the  consideration  so  paid:  WhUe  ▼.  ^onJb,  21  AU.  705;  so  if  an  ofo*  ol 
■aeority  be  made  to  both  of  two  co-sureties  by  the  prindpal,  upon  the  con- 
dition that  they  should  execute  a  release,  which  offer  ie  accepted  by  one  and 
refused  by  the  other,  though  the  latter  would  have  the  right  to  demand  that 
the  proceeds  of  the  securities  received  should  be  applied  to  the  debt^  yetsndi 
proceeds  oould  in  no  way  inure  to  his  benefit,  and  the  payment  would  dis- 
charge the  former  from  contribution,  if  it  amounted  to  his  proportion  d  the 
debt:  Id.  The  surety  receiving  the  indemnity  can  not  apply  the  fund  arisiiig 
from  it  to  any  other  debt,  to  the  prejudice  of  his  co-surety:  Steele  ▼.  Meal' 
htg,  24  Ala.  285;  nor  can  he  abandon  or  give  up  the  security  received  withcvl 
the  consent  of  his  co-surety,  without  losing  his  right  to  obtain  contributioa 
from  such  co-surety:  Taylor  v.  Morrison^  26  Ala.  729;  Hamsey  v.  LewU,  30 
Barb.  403;  but  only  to  the  extent  of  the  security  so  surrbudered:  Paniin  v. 
Kaighn,  5  Dutch.  (N.  J. )  480.  If  by  the  negligence  of  one  surety  any  security 
which  he  holds  has  depreciate4  or  been  lost,  he  will  be  chargeable  with  the 
amount  of  such  security  to  his  co-sureties  in  an  adjustment  of  their  propor- 
tion of  the  debt:  Sckmidi  v.  CauUer^  6  Minn.  492;  Qaodhe  v.  C^,  6  B. 
Mon.  237. 

If  the  principal  be  in  failing  dreomstanoes,  and  one  surety  receive  property 
from  him,  which  he  givea  the  eo-snrety  to  understand  is  security  for  their 
joint  liability,  who  relies  upon  the  assnranoey  he  will  be  responsible  for  the 
tame  to  the  oo-soiety,  and  is  not  at  liberty,  even  with  the  assent  of  the  prin- 
cipal, to  apply  it  to  a  separate  liabiHty :  HhudUl  v.  Murray,  6  Vt.  136.  If 
there  are  several  demands  upon  which  one  person  is  surety  and  there  are  dif- 
ferent co-suretMB,  and  the  security  is  taken  generally  for  his  security,  it  is  te 
be  apportioned  among  all  the  demands  pro  rata:  Broum  v.  Bay,  18  N.  H.  102| 
Ooodloe  V.  Cflay,  6  B.  Mon.  238;  MeOune  v.  BeU^  45  Mo.  180;  and  if  one  is 
a  creditor  as  wdl  as  a  surety,  and  takes  the  security  for  the  debts  due  him- 
self,  as  well  as  for  his  indemnity  against  the  demands  upon  which  he  is 
surety,  he  ii  entitled  to  appropriate  so  much  of  it  as  is  neoessaiy  for  the  pay* 
ment  of  his  debts  in  full:  Brown  t.  Bay,  18  N.  H.  102.  In  that  case,  page 
104,  the  court,  per  Parker,  C.  J.,  say:  "  But  the  plaintiff  had  demands  of  his 
ewn  against  Hall  [the  principal];  the  security  was  taken  for  his  demands  u 
wdl  as  to  indemnify  him  as  surety;  and  he  is  entitled  to  apply  the  secoi^ 
ity  in  the  first  inslance  to  the  payment  of  his  demands  in  full,  they  being 
present  debts  and  the  other  but  a  contingent  liability.  None  of  the  other 
•oreties  are  interested  with  him  thus  far,  and  they  are  not  entitled  to  set  up 
an  interest  adveree  to  him,  so  far  as  he,  without  their  interference,  obtained 
a  security  upon  the  debts  due  himself.  They  come  in  for  a  share  of  the  heap 
sAt  so  &r  as  they  are  oo-sureties,  upon  the  ground  that  he  has  taken  the 
•ecnrity  for  indemnity  against  a  liability  common  to  all.  So  far  as  he  hai 
a  security  in  which  they  have  not  such  interest,  he  is  entitled  to  hold  it;  and 
having  obtained  the  seouritfy  without  their  awriwtance,  for  his  own  debt  ai 
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lU  as  the  other  demands,  he  is  entitled  to  apply  it  first  to  bis  own  debts. 

took  the  whole  for  his  own  use  and  indemnity.  To  the  extent  of  his 
debt  he  may  rightfully  hold  it  for  his  own  use.*'  Bat  in  the  abeenoe  of  an 
Agreement  to  that  effect,  entered  into  at  the  time  of  taking  the  security,  he 

not  hold  it  to  indemnify  himself  against  demands  against  his  principal 
ibeequently  purchased  by  him;  Id.  Where  the  liability  of  the  sureties  to 
other  has  been  adjusted  by  each  paying  his  proportioD  of  the  principal's 
debt,  if  then  the  principal  gives  an  indemnity  to  one  to  secure  the  amount 
p^d  by  him,  the  other  surety  is  not  entitled  to  share  the  benefit  of  it:  Hall 
▼.  Ouskman^  16  N.  H.  462,  the  principal  case;  AUen  v.  Wood^  3  Ired.  Ch. 
S86.  Where  one  of  two  sureties  gives  collateral  security  for  the  payment  of 
the  debt  for  which  he  is  surety,  his  co-surety  does  not  by  paying  the  debt 
l>eoome  entitled  to  the  benefit  of  that  securi^:  BowdUch  v.  Cfrteut  3  MetOi 
S90.  For  other  authorities  upon  the  subject  of  an  indemnity  given  to 
■nrety,  see  note  to  Moore  v.  Moore.  15  Am.  Dec.  620. 
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[18  Haw  Hixpsmaa*  469.] 

Warrantor  hat  bb  Brought  in  to  Dkfend  againbt  a  Tteui  set  up 
i4i;ainst  his  grantee  in  a  suit  by  the  latter,  as  well  as  to  make  defense  to 
a  suit  brought  against  his  grantee. 

Warrastor,  whsn  Brought  in  to  Defend,  is  not  required  to  do  mors 
than  defend  the  title  he  has  conveyed  and  agreed  to  warruit,  and  has  no 
concern  with  other  matters  in  issue. 

Bight  of  a  Grantee  to  Qivb  Notice  to  his  Warrantor  a  Limited, 
in  actions  brought  by  the  grantee,  to  cases  where,  in  some  form,  a  de- 
fense involving  the  title  warranted  has  been  set  up. 

Warrantor  is  not  Bound  by  a  Judgment,  where  He  has  been  Noti- 
fied TO  Defend,  beyond  what  was  in  issue  and  determined  in  the  suiti 
and  within  the  scope  of  the  warranty.  To  that  extent  the  judgment  is 
conclusive  evidence  against  the  warrantor  in  an  action  upon  the  war- 
ranty. 

If  a  Grantee,  Defeated  in  an  AcnoN  Involving  the  Title  War- 
ranted, would  charge  his  warrantor  beyond  the  matters  legally  in  issue 
in  such  action,  he  should  not  rely  upon  that  judgment,  but  should  intro- 
duce evidence  showing  an  existing  right  in  some  one  to  recover  to  that 
extent. 

OoTSNAST.  Defendant  deeded  certain  land  with  a  oovenant 
against  incmnbranceB  to  plaintiff,  for  an  alleged  breach  of  which 
this  action  is  brought.  The  breach  alleged  was  the  ownership 
by  one  James  Gilchrist,  at  the  date  of  the  deed,  of  all  the  pine 
timber  standing  on  said  land.  Originally  Oilchrist  was  the 
owner  of  said  land  and  timber;  but  sold  the  land,  reserving  the 
timber  and  the  right  to  cut  and  take  it  off.  Defendant  derived 
title  through  intermediate  conyeyances  from  Gilchrist's  grantee. 
One  Cobleigh  entered  upon  the  land,  out  and  carried  away  a 
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portion  of  the  tbnbery  claiming  title  thereto  hy  a  bill  of  sale, 
executed  sabeequent  to  the  date  of  plaintifiTs  deed.  Plaintiif 
brought  an  action  of  trespass  against  Cobleigh,  who  laet  up  ia 
defense  his  title  acquired  by  said  bill  of  sale  from  Gilchriai 
Plaintiff,  upon  being  informed  of  the  nature  of  the  defense, 
notified  the  defendant  thereof,  and  requested  him  to  come  into 
<x>urt  and  maintain  his  title  against  said  claim  of  Cobleigh,  but 
he  failed  to  appear.  The  court  instructed  the  jury  that,  under 
ihe  circumstances,  the  judgment  in  favor  of  Cobleigh  and 
against  plaintiff  was,  in  this  action,  conclusive  evidence  of  the 
&ct  of  the  existence  of  the  alleged  incumbrance;  also,  that  the 
damages  were  the  value  of  the  incumbrance,  the  amount  of  the 
judgment  recovered  against  plaintiff  by  Cobleigh,  and  the 
amount  exx>ended  by  plaintiff  in  prosecuting  said  action.  Ver- 
dict accordingly.     Defendant  moved  for  a  new  trial. 

WeUs  and  Ctishman,  for  the  plaintiff. 

Young,  for  the  defendant. 

By  Court,  Pabkeb,  C.  J.     The  objection  to  the  admission  of 
the  proceedings  in  the  suit  instituted  by  the  plaintiff  against 
Cobleigh,  as  evidence  in  this  case,  to  bind  the  defendant  to  the 
extent  c»f  the  matters  in  issue  and  tried  in  that  case,  can  not  be 
«ustainod.     The  defendant  was  notified  of  the  pendency  of  that 
«uit,  and  the  notice  was,  substantially,  that  he  might  come  in 
and  aid  in  the  prosecution  of  that  suit,  by  defending  against  the 
right  and  title  set  up  by  Cobleigh,  which  was  adverse  to  and 
inconsistent  with  the  right  and  title  conveyed  by  the  defendant 
to  the  plaintiff,  and  which  the  defendant  covenanted  that  he 
would  warrant  and  defend.     It  is  true,  that  the  warrantor  is 
generally  called  in  to  make  defense  to  a  suit  brought  against 
his  grantee,  instead  of  being  called  to  defend  against  a  title  set 
up  against  his  grantee,  in  a  suit  by  the  latter.     But  this  is  not 
because  the  covenant  of  warranty  is  limited  to  a  case  where  the 
^^rantee  is  ousted  by  a  writ  commenced  against  him,  but  be- 
cause, being  usually  put  in  possession  by  the  conveyauce,  a 
controversy  respecting  the  merits  of  a  conflicting  title  generally 
arises  in  a  suit  brought  against  him.     In  the  transfer  by  a  feoff- 
ment, under  the  feudal  law,  there  was  liveiy  of  seisin.    The 
lord  put  the  tenant  in  possession.     And  under  more  modem 
modes  of  conveyancing,  it  has  been  held  elsewhere,  that  a  party 
disseised  could  not  convey,  so  that  actual  possession  was  usu- 
«dly  transferred  with  a  transfer  of  the  title,  and,  of  course,  when 
«  parfy  who  was  seised,  and  who  had  put  his  grantee  in  possea* 
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sion,  with  a  "waxTtaitj  of  titles  was  voucbed  in  to  (Setend  that 
title,  it  was  nsually  in  a  suit  against  his  gxantee,  or  some  one 
claiming  under  him.    There  may  perhaps  be  a  qnestiony  whether 
the  ancient  technical  voucher  or  the  aide  prayer  by  the  tenant 
for  life,  could  be  resorted  to,  except  in  defense  of  a  snit.    Bat 
when  the  formal  Youcher  went  into  disuse,  and  a  notice  was 
substituted,  no  technical  difficulty  intervenes;  and  when  a  de- 
fendant has  set  up  a  title  adverse  to  the  title  conveyed  and  war- 
ranted, and  upon  which  the  plaintiff  relies  to  sustain  his  suit, 
ihere  appears  to  be  as  much  reason  for  requiring  the  warrantor 
to  come  in  and  defend  against  that  title,  thus  set  up,  as  there  is 
in  requiring  him  to  make  a  defense  when  the  action  is  against 
his  grantor.    And  Broion  v.  Ibyhr,  Adm'r,  13  V^.  631  [37  Am. 
Dec.  618],  is  a  direct  authority.     In  neither  case  is  he  required 
to  do  more  than  defend  the  title  he  has  conveyed  and  agreed  to 
warrant.    With  all  other  matters,  of  defense  in  the  one  case,  or 
in  the  prosecution  of  the  writ,  in  the  other  case,  he  has  no  con- 
cern.   There  is  a  particular  propriety  ir.  nolding  here  that  notice 
may  be  given  to  a  warrantor  to  come  in  and  defend  against  a 
claim  set  up  adverse  to  the  title  which  he  has  conveyed,  in  cases 
where  his  grantee  is  prosecuting  a  suit  for  the  recovery  of  the 
property,  because  the  rule  in  this  state  is,  that  a  party  who  has 
title  may  convey,  notwithstanding  he  is  disseised  at  the  time, 
and  in  such  cases  the  grantee  is  not  ordinarily  put  in  possession, 
but  is  put  to  his  action. 

The  right  of  a  plaintiff  to  give  notice  may  be  limited  to  cases 
where,  in  some  form,  a  defense  involving  the  title  warranted  has 
been  set  up.  If  he  might  give  the  notice  upon  the  institution 
of  his  suit,  without  any  knowledge  whether  the  defense  would 
involve  the  validity  of  the  title  warranted  and  the  covenant  of 
warranty,  it  would,  in  effect,  be  a  notice  to  come  in  and  pros- 
ecute the  suit,  which  would  not  be  a  good  notice. 

But  this  case  presents  another  question,  namely,  to  what  ex- 
tent is  the  evidence  of  the  proceeding  available  to  bind  the  de- 
fendant under  his  warranty,  he  having  had  notice  of  the  suit 
and  of  the  defense  of  Cobleigh,  founded  on  a  title  to  the  tim- 
ber on  the  lot  paramount  to  bis  own?  It  is  clear  that  a  war- 
rantor can  not  be  bound  by  a  judgment,  where  he  has  been  noti- 
fied to  defend,  beyond  what  was  in  controversy  and  determined 
in  the  suit.  He  is  notified  to  defend  against  the  claim  which  is 
set  up  and  to  be  tried.  The  suit  against  Cobleigh  was  only  for 
the  timber  cut  hj  him  on  the  lot.  The  defense  which  he  set  up 
was  against  that  claim.     To  that  extent  the  suit  and  judgment 
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tte  evidence,  and»  the  defendant  having  had  notice,  oonclusiTe 
evidence  of  the  right  of  Cobleigh:  King  v.  Chase ^  15  N.  H.  9 
[41  Am.  Dec.  675].  But  they  are  not  evidence  in  relation  to 
matters,  if  any,  which  were  tried  in  that  snit  but  which  were  in 
no  way  within  the  80ox>e  of  the  warranty  of  the  defendant.  Nor 
are  they  evidence  as  to  any  matters  within  the  scope  of  the  war- 
ranty, which  were  not  in  issae  and  settled  in  that  action. 

Then  comes  the  inqniiy,  what  was  in  issue  and  tried  in  the 
suit  against  Cobleigh  which  was  within  the  scope  of  the  war- 
raniy?  The  answer  is,  the  right  and  title  of  Cobleig^h  to  the 
timber  which  he  had  cut,  and  for  which  the  plaintiff  brought 
his  action.  Nothing  more,  nothing  less.  That  was  all  for  which 
the  plaintiff  brought  his  action  and  for  which  he  could  have  re- 
covered. That  was  all  for  which  Cobleigh  defended.  That  was 
all  which  would  have  been  tried  if  the  defendant  had  come  in 
and  made  defense  against  Cobleigh's  claim  of  paramount  title. 

It  is  true  that  on  the  trial  of  the  issue  in  that  case  the  validiiy 
of  the  reservation  by  Gilchrist  may  have  come  in  question,  and 
have  been  passed  upon  by  the  jury,  and  the  validity  of  Oil- 
chrisf  s  transfer  of  his  right  to  take  the  timber,  and  of  all  the 
conveyances  of  it,  up  to  and  including  the  one  to  Cobleigh, 
may  also  have  been  examined,  and  the  opinion  of  the  court  and 
jury  taken.  But  the  validity  of  those  rights  and  conveyances 
could  only  be  in  issue  so  far  as  the  timber  which  formed  the 
subject-matter  of  the  suit  was  involved.  And  the  title  of 
Cobleigh  was  settled  no  further  than  that  by  the  judgment 
This  may  be  illustrated  by  supposing  that  instead  of  a  reserva- 
tion of  the  timber,  Gilchrist  had  previously  executed  a  deed  to 
Cobleigh,  apparently  conveying  the  land  in  fee;  of  which  deed 
the  plaintiff  had  constructive  notice,  because  it  was  recorded; 
and  the  plaintiff,  after  the  conveyance  to  him,  had  entered  into 
a  part  of  the  land  and  cultivated  it.  Cobleigh  might,  in  such 
case,  if  he  had  knowledge  of  the  deed  to  the  plaintiff,  bring  a 
suit  for  the  recovery  of  the  whole  land,  treating  the  plaintiH 
as  a  disseisor  of  the  whole,  notwithstanding  his  actual  occupa- 
tion was  of  a  part  only,  on  the  principle  that  one  entering  imder 
color  of  title  is  presumed  to  enter  according  to  his  title;  but  he 
would  not  be  bound  so  to  do.  He  might  elect  to  treat  the  act- 
ual occupation  as  the  disseisin,  and  institute  his  suit  to  recover 
that  part.  And  in  such  suit,  although  the  validity  of  the  deed 
from  Gilchrist  to  Cobleigh  would  be  tried,  it  would  be  so  only 
as  it  affected  the  piece  of  land  upon  which  the  plaintiff  had  en- 
teredy  and  the  judgment  would  bind  the  plaintiff  only  thus  fiur. 
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If  the  plaintiff,  afterward,  saw  fit  to  enter  into  the  residae  of 
the  land,  Gilchrist  might  bring  another  action,  in  which  he 
could  not  avail  himHelf  of  the  former  judgment  to  show  his 
title,  but  the  right  must  be  tried  de  novo:  King  y.  Chase,  before 
cited.  And  the  warrantor,  who  had  been  notified,  would  be 
bound  no  further  by  the  judgment:  13  Yt.  631,  before  cited. 
For  aught  which  would  appear,  the  rights  of  the  parties  might 
be  different  in  relation  to  the  residue  of  the  land. 

So  here  Cobleigh's  title  to  the  residue  of  the  timber  has  not 
been  tried.  He  has  not  asserted  any  title  by  taking  it  off.  He 
may  have  no  title.  A  question  may  arise  whether  the  right  to 
talce  that  has  not  been  lost  in  some  way,  for  instance  by  a  neg^ 
lect  to  take  it  off  in  due  time. 

If  the  plaintiff  would  charge  the  defendant  in  this  case  for 
anything  beyond  the  matters  legally  in  issue  in  the  suit  against 
Cobleigh,  he  should  not  rely  upon  the  judgment  to  show  his 
light,  but  should  introduce  evidence  to  show  not  merely  the 
leservation  by  Gtilchrist,  but  the  existing  right  of  Cobleigh  to 
the  residue  of  the  timber.  Such  rights  may  perhaps  entitle  the 
plaintiff  to  recover  damages  for  that  part,  along  with  damages 
for  the  other,  notwithstanding  the  residue  of  the  timber  has  not 
yet  been  taken  off. 

Verdict  set  aside. 

Whkk  a  Waxbaiitob  vaybb  Brought  in  to  Defend. — ^Under  the  uioient 
eomiiKm  law  of  warraoty ,  when  an  action  was  broaght  against  the  purohaaer,  he 
bad  his  right  of  youching  in  his  grantor  who  had  warranted  his  title.     If  the 
▼onchee  appeared,  he  was  made  defendant  instead  of  the  voucher,  bat  if  he 
neglected  to  appear,  and  a  recovery  was  had  against  the  purchaser,  he  had 
Jndgment  against  the  vouchee  to  yield  him  other  lands  of  the  value  of  those 
from  which  he  had  been  evicted:  3  Bl.  Com.  300;  4  Kent,  468.    In  analogy 
to  thia  ancient  practice  under  the  old  common  law  warranty,  it  has  be- 
come customary  in  most  of  the  states  of  this  union,  whenever  an  action  is 
brought  upon  a  paramount  claim  against  any  person  entitled  to  the  benefit  of 
the  covenant  of  warranty  of  title,  that  he  should  give  proper  notice  to  such 
warraator  of  the  pendency  of  the  suit,  requiring  him  to  come  in  and  defend 
H,  and  by  so  doing  he  relieves  himself  &om  the  burden  of  proving,  in  an 
action  for  breach  of  the  covenant,  the  validity  of  the  alleged  paramount 
elaim:  Stoenk  v.  StaiUf  2  Yeates  (Pa.),  470;  Bender  v.  Fromberger^  4  DalL 
496;  Leather  t.  PouUeny,  4  Binn.  356;  CoUingwood  v.  Irwin,  3  Watts,  310; 
Twmer  v.  Chodrieh,  26  Vt.  708;  Paul  v.  WUimm,  3  Watts  &  S.  407;  Ivta  v. 
NUe8,  5  Watts,  323;  Park  v.  BaU9,  12  Vt.  381;  S.  C,  36  Am.  Dec.  347; 
Wmam»  T.  Weiherhee,  2  Aik.  (Vt.)  329;  POHn  v.  LeaviU,  13  Vt.  379;  Minor 
▼.  Clark,  15  Wend.  425;  Cooper  v.  Wataon,  10  Id.  202;  WUaon  v.  McElwee, 
1  Strobh.  (S.  C.)  65;  Hinds  v.  Alien,  34  Conn.  195;  Hamilton  v.  Cutte,  4 
Mms.  S49;  S.  C,  3  Am.  Dec.  222;  Kelly  v.  Dutch  Church  of  Schenectady,  2 
HUl,  105;  Chapman  v.  Holmes,  5  Halst.  20;  Morris  v.  Bowan,  2  Harr.  307} 
King  t.  Ktrr^  6  Ohio,  158;  Joms  t.  Waggoner,  7  J.  J.  Marsh.  144;  Com  t. 
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Strode^  4  Hbb  (Ky.)«  4;  Booker  v.  Bdl,  3  Id.  173;  a  a,  6  Am.  Dec  041| 
FrewU  ▼.  ^eiOon,  3  Bibb  (Ky.),  280;  IkatU  t.  WWHmne,  1  HUl  (&  G.),28;  & 
a,  26  Am.  Deo.  154;  MiddUton  ▼.  Thompmm,  1  Spean  (S.  C),  07;  IFimkri^ 
▼.  CMer^  32  Oa.  13;  CTriy  of  8i.  Louia  v.  ^tMeO,  46  Mo.  157;  Graham  t. 
Tanhenleff,  15  AUk  634;  ^o^  v.  Whi^fidd,  19  Ark.  409;  Wtatdd  v.  North, 
24  Wiao.  223;  Somera  v.  ^cAjiiidt,  Id.  419. 

EtTBCT  UTON  WaBRANTOB,  AITKR  PBOPKR  NOTICIC,  OF  JODGMXMT  AGAISST 

'  ma  Graiitieb. — We  can  not  better  express  the  genend  rale  u^wn  thia  qnestioa 
than  in  the  words  of  Kennedy,  J.,  who  delivered  the  opinion  of  the  court  ia 
Ivesy.  NUea^  mipra:  ''The  warrantor  of  the  title,  as  between  him  and  his 
wairantee,  or  those  claiming  under  the  latter,  shall  not  be  permitted  to  gwn- 
ny  the  propriety  and  the  justice  of  the  recovery  of  the  land  from  tiie 
rantee,  under  an  adverse  title  alleged  to  be  paramount  to  that  of  the 
tee,  where  the  warrantor  has  been  a  party  himself  to  the  ejectment  in  whidi 
the  recovery  is  had,  or  has  had  notice  of  the  action  being  brought  from  the 
warrantee,  in  time  to  enable  him  to  defend  if  he  pleases.     The  warcaotor  is 
estopped  by  the  recovery  in  such  case  from  denying  that  it  was  under  a  better 
title  the  recovery  was  had,  than  that  which  he  passed  to  his  warFantee." 
The  cases  are  unanimous,  with  the  exception  of  those  of  one  state,  viz..  North 
Carolina  (see  Martm  v.  Cowles,  2  Dev.  &  6.  101;  Shcher  ▼.  RMnaon^  2 
Murph.  33;  WHder  v.  Ireland,  8  Jones'  L.  83),  as  to  the  correctness  of  the 
above  rule  that  the  judgment  against  the  grantee  is  conclusive  upon  the  war> 
rantor:  See  cases  aupm.    But  proof  of  fraud  or  collusion  on  the  part  of  the 
grantee,  in  this  as  in  other  cases,  would  destroy  the  conclusiveness  of  the 
judgment,  and  allow  the  warrantor  to  prove  that  the  recovery  was  not  had 
under  paramount  title:  8isk  y.  Woodn^f,  15  III.  15;  MeConndl  v.  Dowm,  48 
Id.  271;  so,  perhaps,  if  there  was  negligence  on  the  part  of  the  grantee  or  his 
assigns:  Brown  v.  Tajflor,  13  Vt.  638;  Wilson  v.  McElwety  1  Strobh.  (S.  G) 
65.     But  in  an  early  case  in  Kentucky,  judgment  against  the  grantee  was  ob- 
tained by  default,  the  warrantor  having  had  notice  of  the  pendency  of  the 
suit.    In  an  action  on  the  covenant  the  warrantor  asked  the  court  to  instruct 
the  jury  that  the  notice  would  not  exonerate  the  grantee  from  his  oUigatum 
to  defend  the  suit,  but  the  court  instructed  the  jury  that  the  want  of  defense 
by  the  grantee  would  not  prejudice  his  right  to  a  recovery. 

Upon  error  to  the  court  of  appeals,  it  said:  "An  eviction  may  be  etther 
with  or  without  the  judgment  of  a  court.  *  *  *  In  the  former  case,  the 
record  itself  would  be  the  only  proper  evidence  of  an  eviction,  and  of  thai 
fact  it  would  be  in  the  same  degree  evidence  whether  the  judgment  was  ob* 
tained  after  defense  made,  or  without  defense.  *  *  *  And  in  neither  case 
oan  be  evidence  against  the  vendor  of  the  other  point  neoessary  to  be  estal^ 
liahed,  namely,  that  the  eviction  was  had  by  virtue  of  a  paramount  title  not 
derived  from  the  vendee.  It  is  plain  that  neither  the  instruction  asked,  nor 
that  which  was  given,  was  in  the  slightest  degree  material:"  Booker  ▼.  B^ 
3  Bibb  (Ky.),  175.  So  where  one  who  has  conveyed  land  with  a  covenant  to 
warrant  and  defend  the  title  is  vouched  in  by  his  grantee  to  defend  a  soil 
brought  against  him  by  one  claiming  an  adverse  title,  he  in  his  torn  may  vooeb 
in  his  grantor,  who  conveyed  the  premises  to  him  with  a  like  covenant,  to 
defend  the  same.  And  such  a  one  will  be  bound  by  the  result  of  the  snitk 
although  it  was  decided  upon  an  agreed  statement  of  facts,  in  which  a  fast 
was  misstated,  which  if  correctly  stated  would  have  defeated  the  advent 
title,  provided  such  statement  of  facts  was  agreed  to  in  good  &ith,  and  with* 
out  collusion:  Chamberlain  v.  PrtUe,  11  Allen,  370.  And  if  A.  oonTeys  to 
R,  and  B.  to  C,  each  with  oovenaats  of  warranty,  and  D.  eviots  C.  from  a 
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of  the  land,  who  thercopon  sues  B.  for  a  breach  of  the  ooreiuuity  and 
be  ▼onehes  in  A.  to  defend  the  eotion,  who  falls  to  appear,  it  has  been  held 
tbttt  the  record  of  C.  against  D.  was  admissible  as  evidence,  in  the  action  by 
Bw  skgainst  A.,  of  eviction  by  title  paramoont  to  B.'s,  bnt  that  A.  had  a  right 
to  allow  that,  notwithstanding  the  eviction  was  by  title  paramount  to  B.'s, 
jret  It  was  not  paramoont  to  hit  title,  and  failing  to  do  so,  the  verdict  was 
ocmduflive  against  him:  Afiddieton  v.  Th&mpKu,  I  Speer's  L.  67-    If  the 
warrantor  dies,  after  notice  has  been  served  upon  him,  and  pending  the  sniti 
the  grantee  is  not  under  obligation  to  give  notice  to  the  representatives  ol 
such   grantor,  to  bind  them:  Brovm  v.  Taylor^  13  Vt  631.    Bnt  where  a 
grantee  has  been  evicted  by  title  subordinate  to  that  of  his  grantor,  bnt  which 
he  has  precluded  himself  from  contesting  by  his  own  acts  and  declarations, 
and  the  recovery  against  him  went  clearly  on  that  groond,  the  grantor  is  not 
estopped  from  asserting  a  paramoont  title  in  himself  at  the  time  of  convey- 
ing: Kelly  V.  Dutch  Church  of  Schenectady,  2  Hill,  106. 

The  same  general  doctrines  apply  open  warranties  of  personal  property;  <^ 
where  a  proper  notice  has  been  served  upon  the  warrantor,  the  jodgment 
against  his  vendee  is  conclusive  against  him  in  an  action  upon  the  warranty! 
Sayd  v.  Whi^eld,  19  Ark.  447;  Broum  v.  McMtdlen,  1  HiU  (S.  C.),-29;  Bar- 
ney V.  Dewey,  13  Johns.  225;  S.  C,  7  Am.  Dec.  372;  PieheU'a  Ehe^r  v.  Fiyrd^ 
4   How.  (Miss.)  246;  Blaedale  v.  Babcock,  1  Johns.  517.    A  few  cases  have 
aiiaeu  in  which  the  grantee  has  brought  an  action  to  gain  possession  of  the 
land  conveyed  to  him,  and  having  failed,  the  question  arose  whether  the 
judgment  against  him  was  conclusive  upon  his  grantor,  the  latter  having  been 
notified  to  appear  and  maintain  his  title.     The  weight  of  opinion  seems  to  be 
in  favor  of  the  conclusiveness  of  such  judgment,  and  that  there  is  no  differ- 
ence in  principle  between  this  and  the  ordinary  case  of  an  action  brought 
against  the  grantee:  PUHn  v.  Leavitt,  13  Vt  379;  Brown  v.  Taylor,  Id.  637; 
WhUe  V.  W%Uiam$,  13  Tex.  258;  Oragg  v.  Bkhardaon,  25  Ga.  570.    In  this  last 
ease  the  court  say:  *' What  is  the  difference  between  the  ordinary  case  and 
the  present  case  ?    In  the  ordinary  case,  the  purchaser,  after  getting  posses- 
sion, IB  turned  out  of  it  by  a  suit  against  him,  of  which  his  warrantor  has 
noUoe:  in  the  present  case  the  purchaser  can  never  get  possession,  not  even 
by  the  aid  of  a  suit  of  which  his  warrantor  has  notice,  and  in  the  prosecution 
of  which  he  takes  part.    The  chance  which  the  warrantor  in  the  one  case  has 
of  asserting  his  title,  is  as  good  as  the  chance  which  the  warrantor  in  the 
other  case  has  of  asserting  his  title;  the  purchaser  who  is  prevented  from  ever 
getting  the  possession,  ia  at  least  as  bad  off  as  the  purchaser  who,  having  got 
the  possession,  ii  turned  out  of  it;  a  judgment  against  the  purchaser,  when 
he  brings  the  ejectment  and  vouches  his  warrantor,  ia  as  much  evidence  of  an 
adverse  title  paramount  to  the  warrantor's,  as  is  the  judgment  when  the  eject- 
ment is  brought  against  the  purchaser,  and  he  vouches  the  warrantor.    There 
is,  then,  no  substantial  difference  between  the  ordinary  case  and  the  present 
one."    Bot  in  one  case,  at  least,  the  court  held  an  opposite  opinion:  fbrrett 
V.  Alder,  8  Humph.  (Tenn.)  44. 

Ab  to  whsn  thx  Notics  should  bk  Given  the  cases  are  few.  The  only 
direct  adjudication  upon  the  question  seems  to  be  in  South  Carolina.  In 
DavS$Y,  WUbowme,  1  Hill  (S.  C),  28,  the  court,  per  Johnson,  J.,  say:  **I 
believe  no  role  has  heretofore  been  established  as  to  the  time  when  notice  in 
soeh  cases  shoold  be  given  to  the  warrantor.  In  cases  within  the  summary 
jarisdletion,  it  ought,  if  practicable,  to  be  given  at  or  before  the  retom  of  the 
prooeas.  In  cases  within  the  general  jorisdiotion,  notice  at  any  time  before 
the  ezpiratioQ  of  the  role  to  plead,  would  seem  to  be  in  time,    llie  object  ia  ts 
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MUkUa  the  wmnsntor  to  oome  in  and  defend  his  Utlo.    He  ought,  tberefon^ 
to  have  a  nMonable  time  to  prepare  for  it,  and  the  time  which  the  law  allom 
to  a  defendant,  furnishes,  perhaps,  the  safest  rule.    In  the  first  class  of  cssei^ 
bowerer,  the  prooess  might  be  served  on  the  last  hour  of  the  List  day  befoit 
the  return,  so  as  to  render  the  service  of  the  notice  impiactioaUe  before  the 
VBtam.    Li  those  oases  notice  within  a  reasonable  time  afterwarda  would  bs 
allthatoonldbeezpeoted.  So  when  the  warrantee  had  entered  an  appeamos 
and  pnt  in  his  plea  to  the  merits,  I  shoold  think  notioe,  even  after  the  cob> 
tinnanoni  if  the  wamntor  had  sufficient  tune  to  prepare  evidence,  for  the  trial, 
wonld  be  mffident."  This  rule  i»  quoted  and  approved  in  MiddleUm  ▼.  Thorny 
•on,  1  Speer'sL.  09.     Inthatcaaethe  phuntiff  had  entered  an  appearance  and 
pleaded  to  the  merita,  and  then  notified  the  defendant  two  montha  or  morsb^ 
fore  the  trial  of  the  case  to  oome  in  and  defend  it.   The  court  held  the  notioe  WM 
ample  for  all  purpoaea  of  defenae,  and  waa  therefore  within  a  reaaonahle  tinMi 

How  THB  NoncK  SBouu)  BX  GiYsir.— The  leading  case  upon  the  queatkai 
of  the  sufficiency  of  the  notice  to  the  grantor,  and  how  it  should  be  given,  is 
that  of  iftner  v.  Clark^  15  Wend.  425.    In  that  case  the  oonrt  aay,  on  page 
427:  **  The  object  of  the  notioe  is  to  inform  the  grantor  that  a  soit  baa  besa 
brought' againat  hia  grantee;  the  grantor  ia  anpposed  to  be  better  able  to  de- 
fend such  suit;  and  by  his  covenant  he  has  undertaken  to  warrant  and  defend 
the  grantee  against  the  claima  of  all  persons.    A  parol  notice  gives  the  ia- 
formation  to  the  grantor  quite  as  well  as  a  written  one;  and  as  there  is  no 
technical  rule  requiring  such  a  notice  to  be  in  writing,  no  writing  is  neesa- 
aary."    However,  in  that  case  the  court  were  not  entirely  nnanimona.   Bran- 
aon,  J. ,  delivered  a  dissenting  opinion,  in  which  he  held  that  the  notice  shoold 
be  in  writing,  for  the  reason  that  '*  a  verbal  notice  may  be  misapprehendeil 
by  the  person  to  whom  it  is  addressed;  and  without  any  intentional  error,  may 
be  proved  in  a  very  different  form  from  that  in  which  it  was  actually  gi^en." 
And  furthermore  "  it  should  be  in  writing,  not  only  for  the  purpose  of  avoid- 
ing those  consequences,  but  to  enable  the  party  to  examine  it  deliberately, 
and  consult  his  counsel  on  the  proper  course  to  pursue.'*    This  view  surely 
has  the  merit  of  being  condacive  to  certainty  in  a  prooeeding  whose  effect  ia 
conclusive  on  a  question  of  title. 

But  though  a  parol  notice  of  the  suit,  given  in  a  reaaonable  time  and  with 
a  request  to  come  in  and  defend,  is  sufficient,  yet  a  mere  knowledge  incident- 
ally acquired  ia  not:  8omer9  v.  SrhnUdt,  24  Wis.  419.  In  that  case  the  oooit 
say:  "In  Miner  v.  Clarh,  15  Wend.  425,  it  was  held  by  a  majority  of  the 
oourt,  that  a  verbal  notioe  of  the  suit  to  the  grantor,  with  a  request  to  hia 
to  attend  to  the  defense,  was  sufficient.  Such  ie  undoubtedly  the  rule  which 
has  been  held  in  all  cases  of  this  nature;  and  we  know  of  none  where  it  baa 
been  decided  that  notice  tUiunde,  or  mere  knowledge  of  the  8uit»  incidentally 
acquired  through  third  parties,  was  sufficient.  And  the  rule  is  a  reasonable 
and  just  one.  It  requires  no  more  of  the  warrantee  or  tenant  in  possesnon 
than  ho  ought  to  be  willing  to  perform  if  he  desires  to  charge  the  wanaator 
with  the  effect  of  an  estoppel  by  judgment."  In  whatever  manner  the  notioe 
is  given,  it  should  always  be  icitegKtoocaZ,  certaiiit  and  txpiicU,  A  knowledge 
of  the  action  and  a  notioe  to  aUend  the  trial  will  not  do,  unless  it  is  attsndid 
with  express  notice  that  he  will  be  required  to  defend  the  title.  And  whea 
the  warrantor  is  thus  properly  vouched,  he  becomes  in  effect  the  real  party  ia 
interest  in  the  action:  Paul  v.  Witman,  3  Watts  &  S.  409.  It  seems,  however, 
that  the  question  of  notice  is  to  some  extent  a  matter  for  the  conaiderataonol 
the  jury:  CoUingwood  t.  Irwin,  3  Watta,  310.  In  that  caae  evidenoe  vai 
offered  to  prove  that  the  title  conveyed  by  the  grantor'a  deed  waa  bettaf 


July,  1845.]  Peck  v.  Jenness.  573 

than  a  title  held  by  a  thizd  person,  under  which  the  grantee  had  been  evicted 
from  the  land  in  an  action  of  ejectment.  The  lower  court  excluded  the  evi- 
dence. The  only  evidenoe  of  notice  of  the  suit  given  was  that  the  attorney 
ol  the  grantee  talked  to  the  warrantor  of  the  pendency  of  the  action,  but 
never  requested  him  to  come  in  and  defend  it.  On  error  to  the  supreme 
eoort,  it  said:  ''How  does  it  appear  that  he  had  such  notice?  Certainly  not 
by  any  exhibition  of  the  record  of  the  action  of  ejectment,  and  the  judgment 
given  in  it;  because,  as  already  observed,  he  is  not  a  party  on  the  record  of 
it;  neither  does  it  appear  by  any  admission  of  his,  placed  upon  the  record  of 
this  suit.  Whether  he  had  such  notice  or  not  was  then  a  matter  in  pcM,  and 
became  a  question  of  fact  to  be  decided  by  the  jury  and  not  by  the  court;  but 
the  court,  by  rejecting  the  evidence  on  this  ground,  must  necessarily  have 
decided  on  the  fact,  that  the  plaintiff  in  error  had  such  notice.  Under  this 
point  of  view,  I  apprehend  the  court  erred."  Notice  to  an  agent,  appointed 
by  the  vendor  of  land,  to  receive  and  collect  a  note,  executed  for  the  pur- 
chase money,  of  the  pendency  of  a  suit,  by  a  third  person,  against  the 
▼sodee  for  the  recovery  of  the  land,  is  not  notice  to  the  vendors  Chraham  v. 
Tamkerdeif,  15  Ala.  645. 


Pboe  et  al.  V.  Jenness  et  al. 

[16  Naw  HAMPsmBX,  618.] 

JmiBDioiioN  ov  District  Goubts  nr  Bankbuptot,  as  stated  in  Mx  pwrU 
CUif  Bank  q/  New  Orleans^  3  How.  292,  can  not  be  received  as  a  guide 
to  direct  the  judgment  of  the  state  courts,  by  reason  of  the  different  por- 
tions of  the  opinion  there  given  being  irreconcilable. 

JiTBiSDicnoN  ov  Statx  Goubts  oybb  Debts  and  Dkicands  aoadtbt  ths 
Bankbuft,  capable  of  being  proved  under  the  bankruptcy  proceedings, 
is  derived  from  the  laws  of  the  several  states,  and  existed  before  the 
passage  of  the  hankrupt  act,  and  is  neither  enlarged  nor  limited  by  it. 

OaMDTTOBa  ov  A  Bankbupt  haying  Claims  Capable  ov  being  Absebtbd 
IN  THE  State  Coubtb  are  at  full  liberty  to  resort  to  those  jurisdiotioiii» 
and  to  pursue  their  remedy  there,  notwithstanding  those  claims  are  debts 
capable  also  of  being  asserted  under  the  bankruptcy  act. 

Jvbihdiction  ov  State  Coubts  in  Such  Cases  is  not  a  Jubisdiction 
''in  Bankbuvtot;"  creditors  resorting  to  it  are  not  creditors  "who 
claim  a  debt  or  demand  under  the  bankruptcy;'*  the  proceedings  had 
nnder  their  claims  are  not  matters  and  things  done  "  under  and  in  virtue 
of  the  bankruptcy." 

MoBTOAOES  AND  LiSNS  Sated  bt  THE  Bankbupt  Act  may  be  enforoed 
under  the  jurisdiction  of  the  state  courts,  and  the  district  courts  can 
not,  by  ii^unctioDs  or  orders,  stay  proceedings  or  defeat  this  jurisdictioo. 

Qbdxb  vbox  Distbiot  Coubt  TO  Shebiw  Agtino  undeb  Authobitt  ov 
State  Coubt. — ^Inaction  of  aammpaU  in  state  court,  and  attachment  of 
property,  defendant  pleaded  a  discharge  in  bankruptcy.  Plaintiff  t^ 
plied  the  attachment,  and  demanded  judgment  against  the  property. 
Defendant  reji^ned  an  order  and  decree  of  the  district  coort  oommand- 
li^  the  sheriff  to  deliver  the  goods  to  the  assignee  in  bankruptcy,  to  be 
administered  upon  by  him,  and  it  was  held  that  the  order  and  decree  im- 
posed no  duty  upon  the  sheriff,  and  the  rejoinder  fnmished  no  answet 
to  the  replication. 
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Absuxpsit  hy  Jenness,  Gage,  and  Lyon,  against  Peck  and  Bel- 
lows. The  writ  of  attachment  was  served  October  10,  1842, 
upon  the  partnership  property  of  the  defendants  and  the  separ 
rate  property  of  each.  The  defendants  pleaded  seyerally,  each 
that  on  the  twentyndxth  of  NoTember,  1842,  he  had  presented 
his  petition  to  the  district  court  under  the  bankraptcT'  act,  set- 
ting forth  his  debts,  credits,  etc.,  and  praying  that  he  might  be 
decreed  a  bankrupt,  etc.  That  on  December  21,  1842,  it  was 
ordered  and  decreed  that  each  be  dechired  a  bankrupt  in  his  pii- 
Tate  capadiy  and  as  a  copartner.  That  on  December  28, 1842, 
one  Howland  was  duly  appointed  assignee;  that  on  June  21, 
1843,  it  was  ordered  and  adjudged  that  he  be  and  was  fully  dis- 
charged from  his  debts,  etc.,  and  aTerred  that  the  promisee  upon 
which  this  action  was  brought  were  made  before  Novembor  28, 
1842,  and  were  provable  under  the  bankruptcy  proceedings. 
Phdntiffs  replied  the  service  of  their  writ  before  the  act  of 
bankruptcy,  and  before  the  petitions  and  the  attachment  and 
retention  of  divers  goods,  etc.,  under  it,  and  prayed  judgment 
against  such  chattels.  Defendants  rejoined  that  in  July,  1843, 
one  Howland,  the  assignee  in  the  iMuikruptoy  proceedings,  pe- 
titioned the  district  court  for  an  order  and  decree  that  the  sheriil 
having  the  attached  goods  render  an  account  to  him  of  them, 
and  deliver  the  goods  or  the  proceeds  of  the  sales  thereof  to 
him,  which  order  vras  granted  in  January,  1844,  after  due  notice 
and  a  hearing  of  the  parties.  Plaintiffs  demurred  to  the  rejoin- 
ders, and  judgment  was  given  in  their  favor.  Defendants  sued 
out  this  vmt  of  error,  alleging  the  sufBdency  of  their  rejomden 
and  the  insufficiency  of  the  replications. 

Ednder9on  and  Edwards,  for  the  plaintiflh  in  eiror. 

C.  B.  Ooodrich  and  Ohamberlam,  for  the  defendants  in  enar. 

By  Court,  Pabkeb,  0.  J.  Several  objections  have  been  ndsed 
to  the  pleas  filed  in  the  original  action,  which  we  do  not  find  it 
necessary  to  consider.  They  have  been  urged  with  great  force 
and  ability,  and  some  of  them  would  seem  to  be  fatal,  unless 
the  replications  are  construed  as  admitting  the  validity  of  the 
discharge  generally,  by  praying  judgment  against  the  property. 
The  plainti£b  were  entitied  to  such  a  judgment,  only  upon  the 
ground  that  the  defendants  had  a  discharge  in  bankruptcy,  and 
that  such  special  judgment  was  necessary  to  enable  them  tc 
avail  themselves  of  their  lien  or  security  upon  the  property  at- 
tached. Perhaps,  under  this  state  of  the  pleadings,  the  alleged 
defects  in  the  pleas,  if  they  exist,  should  be  regarded  as  omiS' 
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nous  in  matters  of  fonn,  of  which  the  pUwialfti  ota  not  taike 
ftdTantage  in  this  case;  bat  the  consideiation  of  these  questions 
may  be  waived. 

We  have  already  settledy  so  for  as  onr  decision  can  settle  the 
question,  not  only  that  an  attachment  upon  mesne  process  con- 
Btitates  a  lien  by  the  laws  of  this  state,  but  that  it  is  also  a  lien 
OT  secnriiy  upon  property,  within  the  saving  clause  of  the  sec- 
ond section  of  the  bankrupt  act  of  August  19, 1841.    It  is  not 
necessaxy,  therefore,  to  enter  into  a  further  discussion  of  that 
Babject;  but  we  may  remark  that  were  further  matter  in  support 
of  that  conclusion  desirable,  it  is  found  in  the  additional  author^ 
itiee  to  which  we  have  been  referred  by  the  industry  and  research 
of  the  counsel  for  the  defendants  in  error  in  the  present  case. 
Without  pursuing  that  part  of  the  subject  further,  we  proceed 
to  consider  whether  the  rejoinder,  which  sets  forth  an  order  of 
the  district  court  upon  the  sheriff,  to  deliver  up  the  property  to 
the  assignee,  takes  this  case  out  of  the  principle  of  the  cases  de- 
cided in  this  state.    The  rejoinder  does  not  state  that  there  has 
been  any  compliance  with  the  terms  of  that  order,  and  it  may, 
therefore,  be  inferred  that  the  property  attached  is  still  in  the 
hands  of  the  sheriff,  and  in  the  custody  of  the  laws  of  the  state. 
Since  the  decision  of  Kiiiredge  v.  IhaenKm^  15  N.  H.  227,  the 
case  Ex  parte  Ciiy  Bank  of  New  Orleans^  7  Law  Bep.  553,  has 
been  determined  in  the  supreme  court  of  the  United  States,  and 
the  plaintiffs  in  error  rely  upon  the  opinion  delivered  in  that 
case,  as  sustaining  the  present  suit.    That  case  settles  nothing 
in  relation  to  attachments  or  liens.    There  is  nothing  in  it  in 
conflict  with  our  decision  in  KiUredge  v.  Warren^  14  N.  H.  509, 
nor  with  so  much  of  the  opinion  we  expressed  in  KiUredge  v. 
Emerson^  supra^  as  relates  to  those  subjects.     Assuming  the 
doctrine  of  those  cases,  that  an  attachment  is  a  lien  or  security 
upon  property  within  the  proviso  of  the  second  section  of  the 
bankrupt  act,  to  be  correct,  it  is  not  perceived  how  the  order  of 
the  district  court,  unexecuted,  could  affect  the  right  or  the  duty 
of  the  state  court  to  render  judgment  and  enforce  the  security. 
The  property  remained  in  the  hands  of  the  sheriff,  under  the 
attachment,  and  the  court  had  the  power  to  render  a  judgment 
which  would  preserve  and  give  effect  to  the  security  which  the 
creditors  had  obtained  by  it. 

The  abstract  of  the  case  Ex  parte  City  Bank  of  New  Orleans, 
7  Law  Bep.  553,  554,  contains  these  propositions:  '*  The  juris- 
diction conferred  on  the  district  courts  by  the  sixth  section  of 
the  bankrupt  act,  over  all  cases  and  controversies  between  the 
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bankrapt  and  his  creditoiSy  and  between  fhe  creditors  and  Vbe 
assignee,  is  not  limited  to  creditors  who  prove  their  debts  in 
bankruptcy,  but  extends  to  all  whose  debts  constitute  present 
subsisting  claims,  capable  of  being  asserted  in  any  form  under 
the  bankruptcy."  *'  The  district  courts  possess  full  jurisdiction 
to  suspend  and  control  proceedings  in  the  state  courts,  insti- 
tuted by  any  creditor  or  party  adversely  interested,  to  enforoe 
his  lights  or  obtain  remedial  redress  against  the  bankrupt  or  his 
assets,  by  acting  upon  the  parties  through  the  instrumentality 
of  an  injunction  or  other  remedial  proceedings  in  equity,  upon 
application  by  the  assignee,  and  a  proper  case  for  such  interfer- 
ence made  out."  **  The  prosecution  or  defense  of  any  such  pro- 
ceedings in  the  state  coiurts  is  placed  under  the  discretionaiy  ^ 
authority  of  the  district  courts." 

AssumiTig  the  doctrine  thus  quoted  to  be  sound,  and  that  the 
district  court  may  control  proceedings  in  the  state  courts,  the 
order  set  forth  in  the  rejoinder  does  not  attempt  so  to  do,  unless 
it  be  supposed  that  the  delivexy  of  the  pro{>erty  would  defeat  the 
suit,  which  certainly  does  not  necessarily  follow.     The  order 
does  not  stay  the  suit,  and  as  the  district  court,  if  it  took  pos- 
session of  the  property,  would  be  bound  to  enforce  the  security 
and  apply  the  property  in  satisfaction  of  the  debt,  if  one  existed, 
the  obvious  mode  in  which  to  ascertain  whether  a  debt  existed, 
and  to  ascertain  its  amount  and  enforce  the  security  if  it  existed, 
woidd  be  to  x>ermit  the  creditor  to  proceed  to  judgment  in  the 
suit  by  which  the  security  was  obtained,  and  through  which, 
from  its  very  nature,  it  was,  by  the  laws  creating  it,  to  be  en- 
forced.   The  district  court,  if  it  had  a  right  to  control  the  pro- 
ceedings, must  take  some  measures  to  satisfy  the  lien.    What 
those  measures  should  be,  unless  to  direct  the  plaintiff  to  ascer- 
tain the  amount  of  his  debt  by  a  judgment  and  to  apply  the 
property  in  satisfaction  of  it  when  rendered,  does  not  appear. 
A  question  might  certainly  arise,  if  the  suit  were  to  be  defeated, 
how  the  lien  or  security,  which  originated  upon  the  service  of 
the  writ  (and  according  to  the  law  of  the  state  was  dependent 
upon  the  prosecution  of  the  suit  and  the  rendition  of  a  judg- 
ment), is  to  be  preserved  and  enforced.    The  case  He  parte 
/bster,  2  Story,  131,  certainly  seemed  to  look  to  the  destruction 
of  the  suit,  by  pleading  the  discharge  as  an  effectual  means  of 
defeating  the  lien  or  security  which  was  dependent  upon  it.    If 
the  district  court  had  authority  to  make  the  order,  was  bound 
to  enforce  the  Uen,  and  might  control  the  proceedings  in  the 
state  court;  it  would  seem  that  removing  the  property  sabjeol 
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to  OxG  aeouriiy,  it  should  remove  the  suit  on  which  the  security 
depended — should  remove  the  principal  as  well  as  the  incident. 
8u.t  we  do  not  place  our  decision,  in  this  case,  upon  these 
considerations.    Those  portions  of  the  opinion  in  Ex  parte  City 
JSanXs  of  New  Orleans^  7  Law  Bep.  553,  of  which  we  have  cited 
the  alxstracts,  claim  from  us  some  further  examination.     Tliat 
case    decides,  that  "the  supreme  court  possesses  no  revising 
poxver  over  the  decrees  of  the  district  courts  sitting  in  bank- 
ruptcy;" and  that  it  *'  is  not  authorized  to  issue  a  writ  of  prohi- 
bition to  the  district  courts,  except  in  cases  where  they  are  pro- 
ceeding as  courts  of  admiralty  and  maritime  jurisdiction."    So 
far  as  this,  it  is  matter  of  authority.     Those  were  the  points  in 
issue  in  the  case;  which  was  an  application  for  a  writ  of  prohi- 
bition.    Other  matters  were  discussed  at  the  bar,  and  were  in- 
volved in  the  previous  proceedings  in  the  district  court,  but  the 
decision  of  those  matters  was  in  no  way  necessary  or  important 
to  the  conclusion  that  the  supreme  court  had  no  power  to  issue 
a  writ  of  prohibition,  and  upon  that  part  of  the  case,  which  is 
the  part  upon  which  the  plaintiffs  in  error  rely,  we  may  say  that 
we  do  not  feel  required  to  receive,  and  for  reasons  which  we 
shall  state,  we  can  not  take,  the  particular  views  expressed  in  the 
opinion  delivered,  as  matter  of  authority,  decisive  of  this  case. 

That  part  of  the  case  relating  to  the  jurisdiction  of  the  district 
courts,  of  which  we  have  already  cited  the  material  portions  of 
the  abstract,  as  published  in  the  Law  Reporter,  is  not  upon  the 
principal  points  involved  in  this  case,  which  are,  the  authority 
of  the  district  court  to  issue  this  order  upon  the  sheriff  to  de- 
liver the  property,  and  its  effect.  If  it  be  supposed  that  the 
district  court  had  the  right  to  issue  the  order,  the  effect  of  it 
upon  this  suit  remains  to  be  settied.  And  it  has  been  argued 
here,  that  that  case  does  not  decide  the  question,  whether  the 
district  court  had  the  right  to  make  an  order  on  the  sheriff  to 
deliver  the  goods,  so  long  as  they  were  in  his  custody  under  the 
laws  of  this  state.  The  bench  of  the  supreme  court,  at  the  time 
of  the  decision  of  that  case,  was  not  full,  and  it  is  understood 
that  the  court  were  not  unanimous  in  the  opinion  delivered. 
The  course  of  reasoning  in  an  opinion,  and  incidental  positions 
not  necessazy  to  the  decision  of  the  case,  do  not  always  receive 
the  sanction  of  all  the  members  of  the  court,  even  when  no 
disflent  is  exptesaei;  and  although  entitled  to  great  respect,  thie 
oonaidezation  might  be  sufficient  to  show  that  such  reasoning 
and  conclusions  upon  collateral  points  do  not,  under  such  ciz^ 
onmstanoeBy  come  to  us  with  the  weight  of  a  bindix^  authority. 

An.  Dao.  You  ZLXn— Sf 
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But  there  is  still  another  and  a  oonclusiYe  reason  why  ve  c&a 
not  receiye  the  part  of  the  opinion  to  which  we  have  referred, 
as  a  guide  to  direct  our  judgments,  and  that  is,  that  we  can  not 
reconcile  the  different  portions  of  it,  so  as  to  regulate  our  action 
according  to  it.  In  one  portion  it  seems  to  take  from  the  state 
courts  all  jurisdiction  of  any  suit  against  the  bankrupt,  after  a 
decree  in  bankruptcy,  by  asserting  an  ezdusiye  jurisdicMon  in 
the  district  and  circuit  courts  over  all  such  cases.  And  in  a 
subsequent  portion  it  expressly  admits  the  jurisdiction  of  the 
state  courts  over  such  suits,  and  their  authority  to  render  TaUd 
judgments,  but  asserts  a  superior  jurisdiction  in  the  district 
court  to  suspend  or  control  those  proceedings  at  its  will,  matiTig 
the  jurisdiction  of  the  state  courts,  in  fact,  subserrient  to  that 
of  tiie  district  court. 

It  has  heretofore  been  supposed  that  the  language  of  the  sizQi 
section  of  the  act,  providing  that  the  juridiction  conferred  by 
it  on  the  district  court  "  shall  extend  to  all  cases  and  contro- 
Tersies  in  bankruptcy  arising  between  the  bankrupt  and  any 
creditor  or  creditors  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy,"  etc.,  was  limited  to  such  creditors  as  came  in 
and  proved  their  debts  under  the  bankruptcy,  or  instituted  some 
proceedings,  relying  upon  the  fact  of  bankruptcy  to  sustain 
them,  or  having  reference  to  the  petition.     Such  was  substan- 
tially one  of  the  objections  taken  in  the  argument  of  the  case 
of  the  City  Bank.    But  that  x>osition  seems  to  have  been  dis- 
tinctly denied.    It  is  said:  "We  do  not  so  interpret  the  Ian- 
guage.     When  creditors  are  spoken  of  '  who  claim  a  debt  or 
demand  under  the  bankruptcy,'  we  understand  the  meaning  to 
be,  that  they  are  creditors  of  the  bankrupt,  and  that  their 
debts  constitute  present  subcdsting  claims  upon  the  bankmpf  b 
estate,  unextinguished  in  fact  or  in  law,  and  capable  of  being 
asserted  under  the  bankruptcy  in  any  manner  and  form  which 
the  creditors  might  elect,  whether  they  have  a  security  by  way 
of  pledge  or  mortgage  therefor,  or  not:"  Ex  parte  City  Bank  of 
New  Orleans,  7  Law  Bep.  563.    And  this  seems  to  lie  at  the 
foundation  of  the  opinion  in  that  case,  except  so  far  as  the  mat- 
ter of  prohibition  is  concerned. 

The  great  question,  which  in  fact  is  the  basis  of  all  the  rest, 
is  this:  What  is  the  jurisdiction  of  the  district  court f  And  this 
depends  upon  what  is  comprehended  within  the  terms,  **  in 
bankruptcy,"  "under  the  bankruptcy,"  and  "in  virtue  of  the 
bankruptcy."  The  district  court  had  jurisdiction  of  "  all  eases 
and  controversies  in  bankruptcy,"  where  creditors  oLumed  "  ai^ 
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debt  or  demand  under  the  bankruptcy/'  and  of  "  all  acts,  matters, 
and  things,  to  be  done  under  and  in  virtue  of  the  bankruptcy."  The 
opinion  extends  the  construction  of  these  terms,  so  as  to  em« 
brace  not  only  all  debts  and  demands  of  creditors  who  actually 
assert  a  claim,  in  some  mode,  having  for  its  foundation  the 
petition  and  decree  of  bankruptcy,  and  the  jurisdiction  of  the 
district  court  consequent  thereupon,  but,  as  we  have  just  seen, 
to  all  debts  and  claims  capable  of  being  so  asserted;  and  it 
makes  this  an  exclasive  jurisdiction  in  the  district  and  circuit 
courts;  for  in  another  part  of  the  opinion,  referring  to  the 
eighth  section  of  the  act,  and  the  concurrent  jurisdiction  there 
oonferred  upon  the  circuit  court,  of  all  suits  which  may  or  shall 
be  brought  by  any  assignee  of  the  bankrupt  against  any  person 
claiming  an  adverse  interest,  or  by  such  person  against  the  as- 
signee,  etc.,  we  find  it  said,  '*of  course,  in  whichever  court 
(circuit  or  district)  such  adverse  suit  should  be  first  brought, 
tiiat  would  give  such  court  full  jurisdiction  thereof,  to  the  ex- 
clusion of  the  other."    But  in  no  shape  whatsoever  can  this 
clause  be  construed  otherwise  to  abridge  the  exclusive  jurisdic- 
tion of  the  district  court  over  all  other  ^*  matters  and  proceed* 
ings  in  bankruptcy  arising  under  the  act,  or  over  all  acts,  and 
matters,  and  things,  to  be  done  under  and  in  virtue  of  the  bank* 
ruptcy :"  7  Law  Bep.  562.    And,  again:  "  Prompt  and  ready  ac- 
tion, without  heavy  charges  or  expenses,  could  be  safely  relied 
on,  when  the  whole  jurisdiction  was  confided  to  a  single  oourl 
in  the  coUection  of  the  assets,  in  the  ascertainment  and  liquida- 
tion of  the  liens  and  other  specific  claims  thereon,  in  adjusting 
the  various  priorities  and  conflicting  interests,  in  Tnarshaling 
the  different  funds  and  assets,  in  directing  the  sales  at  such 
times  and  in  such  a  manner  as  should  best  subserve  the  inter* 
est  of  all  concerned,  in  preventing,  by  injunction  or  otherwise, 
any  particular  creditor,  or  person  having  an  adverse  interest, 
from  obtaining  an  unjust  and  inequitable  preference  over  the 
general  creditors  by  an  improper  use  of  his  rights,  or  his  rem* 
edies,  in  the  state  tribunals;  and  finally,  in  making  a  due  dis- 
tribution of  the  assets,  and  bringing  to  a  dose,  within  a  reason* 
able  time,  the  whole  proceedings  in  bankruptcy.   Sound  policy, 
therefore,  and  a  just  regard  to  public  as  well  as  private  interesta, 
manifestly  dictated  to  congress  the  propriety  of  vesting  in  the 
district  court  full  and  complete  jurisdiction  over  all  cases  axis* 
ing,  or  acts  done,  or  matters  involved,  in  the  due  administia* 
tion  and  final  settlement  of  the  bankrupt's  estate;  and  it  ii 
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accordingfly,  in  our  judgment,  designedly  giTen  by  the 
Bcction  of  the  act:"  Id.  570.     See,  also,  S.  C,  p.  668. 

If  then  by  "  creditors  who  claim  any  debt  or  demand  undei 
the  bankruptcy,''  all  creditors  are  in  fact  intended,  whose 
"debts  constitute  present  subsisting  claims  upon  the  bank- 
rupt's estate,  unextinguished  in  fact  or  in  law,  and  capable  of 
being  asserted  under  the  bankruptcy;"  and  if  the  debts  and 
demands  against  the  bankrupt,  capable  of  being  so  asserted, 
are  to  be  deemed  debts  and  demands  '*  under  the  bankruptcy," 
as  they  must  be  in  that  case,  the  conclusion  seems  to  follow, 
that  the  district  and  circuit  courts  have  exclusive  jurisdiction  of 
all  such  debts  and  suits.  The  opinion,  as  we  have  shown  dis- 
tinctly, asserts  this,  and  we  have  no  doubt  that  the  act  confers 
upon  the  courts  of  the  United  States  exclusive  jurisdiction  of 
all  suit  and  proceedings  "in  bankruptcy."  The  necessary  result 
of  this  doctrine  must  be,  that  the  jurisdiction  of  the  state  couria 
over  any  debt  or  demand  capable  of  being  asserted  under  the 
bankruptcy,  would  be  ousted  by  the  decree  of  bankruptcy. 
They  would  not  have  a  right  to  enforce  any  lien  or  mortgage, 
or  to  entertain  jurisdiction  of  any  suit  or  demand,  fiduciary  or 
otherwise,  capable  of  being  proved  imder  the  bankruptcy;  for 
such  demand  or  suit  would  be  a  demand  and  proceeding  under 
the  bankruptcy  and  in  bankruptcy,  and  therefore  within  the  ex- 
clusive jurisdiction  of  the  district  court,  or  the  exclusive  con- 
current jurisdiction  of  the  district  and  circuit  courts.  On  this 
hypothesis,  no  injunction  would  be  necessary  to  restrain  pro- 
ceedings in  the  state  courts.  All  such  proceedings,  after  the 
decree  of  bankruptcy,  would  be  without  jurisdiction,  and  might 
well  be  treated  as  nullities. 

But  a  position,  that  the  state  courts  have  no  jurisdiction  over 
debts  and  demands  capable  of  being  proved  under  the  hank- 
ruptcy,  is  entirely  inconsistent  with  the  bankrupt  act,  with  Ex 
parte  Foster,  2  Story,  131;  MaUer  o/BeOowa  ii  Feck,  8  Id.  428; 
and  even  with  other  portions  of  Ex  parte  CUy  Bank  of  New 
Orleans,  7  Law  Bep.  563;  for  it  is  there  admitted  that  the  courts 
of  a  state  may  entertain  jurisdiction  of  suits  upon  such  debts. 
The  opinion  is  expUdt  upon  that  point.  Speaking  of  the  as- 
serted jurisdiction  of  the  district  court  to  suspend  or  control 
proceedings  in  the  state  courts,  brought  by  any  creditor  or  pe^ 
son  having  an  adverse  interest,  it  is  said:  "But  because  thedis- 
triot  court  does  possess  such  a  jurisdiction  under  the  act,  then 
is  nothing  in  the  act  which  requires  that  it  should  in  all  cases 
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be  abeolntely  exerdsed.  On  the  contrarjy  where  suits  are  pend« 
ing  in  the  state  courts,  and  there  is  nothing  in  them  which  re* 
qnired  the  d(q[nitable  interference  of  the  diskict  court  to  prevent 
any  mischief  or  wrong  to  other  creditors  under  the  bankruptcy, 
or  any  waste  or  misapplication  of  the  assets,  the  parties  may 
irell  be  permitted  to  proceed  in  such  suits  and  consummate 
them  by  proper  decrees  and  judgments,  especially  where  there 
is  no  suggestion  of  any  fraud  or  injustice  on  the  part  of  the 
plaintiff  in  those  suits.  The  act  itself  contemplates  that  such 
suits  may  be  prosecuted,  and  further  proceedings  had  in  the 
state  courts:"  7  Law  Bep.  567.  And  the  reason  why  injunc- 
tions have  been  granted  to  stay  proceedings  in  the  state  courts, 
has  been  that  the  rights  of  the  assignee,  and  of  the  other  cred- 
itors, would  be  concluded  by  a  judgment  obtained  there  in  favor 
of  any  particular  creditor. 

The  jurisdiction  of  the  state  courts  over  debts  capable  of  be* 
ing  proved  under  the  bankruptcy,  being  admitted,  the  inquiry 
arises,  how  has  this  jurisdiction  been  obtained?  It  is  very 
dear  that  it  was  not  conferred  by  the  bankrupt  act.  That  does 
not  purport  to  confer  any  jurisdiction  in  bankruptcy  upon  the 
state  courts,  and  a  question-might  have  arisen,  whether  it  could 
have  done  so  had  congress  attempted  it:  Martin  v.  Eunter^a  Le8» 
9ee,  1  Wheat.  887.  It  neither  enlarges  nor  limits  their  jurisdic- 
tion. The  authority  to  the  assignee  to  prosecute  and  defend, 
given  by  the  act,  admitting  that  it  may  be  exercised  in  the  state 
oourts,  is  not  a  grant  of  jturisdiction  to  those  courts  over  the 
subject-matter,  but  authorizes  the  assignee  to  resort  to  such 
jurisdiction  as  they  may  have  had  before,  in  consequence  of  the 
transfer  of  all  the  rights  and  property  of  the  bankrupt  to  him, 
and  of  the  duties  thereby  devolved  upon  him.  The  jturisdiction 
of  the  state  courts,  it  is  not  to  be  doubted,  is  derived  from  the 
laws  of  the  several  states  in  which  they  are  situated.  It  existed 
before  the  passage  of  the  bankrupt  act,  and  it  is  entirely  inde- 
pendent of  it,  although  the  provisions  of  the  act  must  be  en- 
forced as  the  paramount  law  in  all  cases  where  they  come  in 
question  in  the  administration  of  the  ordinary  jturisdiction.  The 
bankrupt  act  neither  purports  to  interfere  with  the  exercise  of 
the  jurisdiction  conferred  by  the  laws  of  the  several  states  upon 
the  state  tribunals,  nor  to  authorize  the  courts  of  the  United 
States  to  interfere  with  it,  except  in  such  manner  as  is  provided 
by  the  general  laws  in  other  cases.  There  is  no  provision  to  be 
found  purporting  to  give  any  such  authority.  In  this  view  of 
the  matter,  creditors  of  a  bankrupt  having  claims  capable  of  be- 
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ing  asserfced  in  the  state  courts,  are  left  at  full  liberty  to  resort 
to  those  jurisdictions,  and  to  pursue  their  remedies  there,  not> 
withstanding  those  claims  are  debts  capable  also  of  being  as- 
serted under  the  banlanptcy. 

But  as  the  jurisdiction  in  such  cases  was  conferred  by  the 
state  laws,  existed  before  the  passage  of  the  bankrupt  act,  and  was 
not  limited  or  enlarged  by  that  act,  it  will  follow  that  it  is  not  a 
jurisdiction  in  bankruptcy;  that  the  creditors  who  resort  to  it 
by  suit,  are  not  creditors  "  who  claim  a  debt  or  demand  under 
the  bankruptcy;"  and  that  the  proceedings  had  upon  their 
claims  are  not  matters  and  things  done  '*  under  and  in  Tiitneof 
the  bankruptcy." 

How  then  is  it  made  to  appear,  that  "  the  prosecution  or  de- 
fense of  such  suits  in  the  state  courts  is  obviously  intended  to 
be  placed  under  the  discretionary  authority  of  the  district 
court?"  The  right  to  control  the  bankrupt,  and  the  assignee, 
obviously  gives  no  such  power.  It  must  be  derived  from  the 
doctrine  that  the  proceedings  in  the  state  courts  are  proceedings 
in  and  under  the  bankruptcy  of  which  the  district  court  has  ju- 
risdiction, although  the  case  is  pending  in  the  court  of  another 
government,  or  it  must  be  founded,' as  we  have  heretofore  sup- 
posed it  was,  upon  some  alleged  necessity  of  the  case.  If  pro- 
ceedings under  the  bankruptcy  are  confined  to  those  which  have 
for  their  object  the  collection  and  the  distribution  of  the  assets 
among  the  persons  who  claim  as  creditors  of  a  bankrupt,  and  those 
proceedings  which  are  incidental  to,  and  subservient  to  that  ob- 
ject, the  prosecution  of  suits  by  creditors  claiming  adversely  to 
the  bankruptcy,  does  not  come  within  that  description;  and 
creditors  may  waive  their  rights  under  the  bankruptcy,  and  take 
such  other  remedy  in  the  courts  of  the  state  as  the  forms  of  pro- 
ceeding there  will  allow,  the  bankrupt  act  being  regarded,  like 
other  laws  of  the  United  States,  as  the  paramount  law,  so  far  as 
it  applies  to  each  particular  case.  The  assignee  being  appointed 
under  the  bankruptcy,  the  district  court  has  jurisdiction  over 
him,  and  may  control  him  in  the  prosecution  or  defense  of  any 
such  suit;  but  the  adverse  parfy,  who  claims  nothing  under  or 
by  virtue  of  the  bankrupt  act,  and  the  court  upon  which  the 
act  confers  no  jurisdiction,  with  its  officers,  stand  upon  a  differ- 
ent ground. 

For  the  reasons  suggested,  we  have  thought  that  the  different 
portions  of  the  opinion  to  which  we  have  adverted,  the  one  alleg- 
ing that  all  creditors  having  present  debts  capable  of  being  as- 
serted under  the  bankruptcy,  are  creditors  *^  who  claim  a  debt 
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demand  under  the  bankraptcj/'  and  the  other  admitting  the 
jurisdiction  of  the  state  courts  over  demands  thus  capable  of 
bein^  asserted  and  proved  under  the  commission,  can  not  stand 
together;  and  we  have  had  to  choose  between  them.  The  first, 
BO  far  as  we  are  aware,  is  new,  and  in  our  judgment  not  war- 
ranted by  the  phraseology  of  the  act.  It  ousts,  in  our  view,  as 
have  said,  the  jurisdiction  of  the  state  courts  over  all  debts 
kpable  of  being  proved  under  the  commission.  The  latter  has 
not  only  been  acted  upon  evei3rwhere,  but  has  been  fully  sus- 
tained by  the  district  courts  and  supreme  courts  of  the  United 
States,  in  the  cases  referred  to,  and  is  admitted  in  the  language 
of  the  act  itself. 

Adopting  the  position,  that  the  state  courts  have  a  jurisdic- 
tion over  such  cases,  not  founded  upon  the  banlanpt  act,  or  the 
iMUikruptcy,  we  conclude  that  mortgages  and  liens  saved  by  the 
act  may  be  enforced  under  it;  and  discharges  may  be  pleaded, 
or  other  defense  made,  imder  the  laws  of  the  United  States,  or 
the  state.  But  injunctions  or  orders  can  not  be  issued  by  the 
district  courts  to  stay  proceedings  or  defeat  the  jurisdiction,  be- 
cause that  court  has  no  supervisory  jurisdiction  by  the  bank- 
rupt act,  and  because  injunctions  are  prohibited  by  a  general  law 
of  the  United  States,  and  the  case  of  a  bankrupt  furnishes  no 
exception  to  that  law.  And  congress,  having  neither  conferred 
nor  limited  the  jurisdiction  of  the  state  courts,  the  plea  that 
it  is  necessaiy  to  interfere  with  and  control  the  exercise  of  that 
jurisdiction,  on  account  of  any  of  the  requirements  of  the  bank- 
rupt  act,  can  not  avail,  because  the  act  contemplates  no  such 
necessity;  and  it  is  evident  that  no  such  necessity  exists,  because 
the  act  must  have  been  administered  in  Pennsylvania,  and  in 
Vermont  since  the  decision  of  Dovmer  v.  BrackeUy  5  Law  Bep. 
892,  without  any  such  interference.  The  judgment  in  the  state 
courts  against  a  bankrupt,  rendered  in  pursuance  of  their  juris- 
diction, must  have  the  same  faith  and  credit  as  is  given  to  their 
judgments  in  other  cases  where  they  have  jurisdiction,  and  may 
be  enforced  by  the  court  rendering  it  in  the  same  manner.  And 
if  a  judgment  is  founded  upon  an  erroneous  construction  of  the 
bankrupt  act  it  may  be  reversed. 

It  is  not  necessaiy  to  deny  that  congress  possesses  the  power 
to  confer  an  authority  such  as  is  claimed.  It  is  sufficient  that 
that  body  has  not  attempted  its  exercise.  Cases  may  undoubt- 
edly be  put  to  show  that  a  i>ow6r  to  restrain  and  control  pro- 
.  oeedings  in  the  courts  of  the  states  would  enable  the  courts  of 
the  United  States  to  administer  their  jiuisdiction  more  con- 
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▼eniently;  but  those  extreme  cases  neither  oonfer  autfaoritj  on 
the  courts  of  the  United  States,  nor  take  away  that  existing  in 
the  state  courts.  Much  less  can  they  show  a  repeal  of  a  pos- 
itive prohibition  upon  the  former. 

In  the  view  we  have  taken  of  the  case,  it  is  hardly  necessaiy  to 
say,  in  conclusion,  that  we  are  of  the  opinion  that  the  order  of  the 
district  court,  set  forth  in  the  rejoinder,  imposed  no  duty  upon 
the  sheriff,  and  that  it  furnishes  no  answer  to  the  replication. 

Judgment  affirmed. 

An  Attaohmsnt  Lobn  is  Otkbbxaohbd  bt  a-  Degbsk  in  Bakkkuftct, 
founded  upon  a  petition  filed  before  any  judgment  was  obtained  in  the  at 
tachment  aait,  though  thia  waa  instituted  before  the  petition  was  filed:  Fkher 
V.  Vose,  38  Am.  Dec.  243. 

The  fbincipal  oasi  waa  removed  by  writ  of  error  to  the  anpreme  oont 
of  the  United  States,  and  reported  in  7  How.  612.    The  judgment  ol  the 
New  Hampshire  court  was  there  affirmed,  and  the  following  pointB  decided: 
1.  That  the  proviso  of  the  seoond  section  of  the  bankrupt  act,  of  Angnsti 
1841,  preeerres  all  liens  which  may  be  valid  by  the  laws  of  the  respective 
states.    That  in  those  states,  where  an  attachment,  issued  on  mesne  proosfl» 
oreates  a  charge  upon  the  property  seised,  and  holds  it  as  security  to  await  the 
result  of  the  suit,  this  statutory  lien  is  as  much  protected  by  the  general  Isa- 
goage  of  the  proviso  as  a  common  law  lien.    2.  That  by  the  fourth  sectian  of 
the  act,  if  «onstm6d  alone,  a  plea  of  bankruptcy  would  be  a  good  plea  in  hsr 
In  discharge  of  all  debts,  but  that  all  parts  of  a  statute  most  be  constroed 
together,  and  the  proviso  to  the  second  section  is  an  absolute  prohibitioa  to 
the  oourt  to  construe  the  general  terms  of  the  fourth  section  so  as  to  defsat 
the  lien  saved  by  the  second,  the  oourt  saying:  "In  order,  therefore,  to 
give  full  effect  to  all  the  provisions  of  the  act,  the  bankrupt's  certificate  musk 
be  made  to  operate  as  a  discharge  of  his  person  and  future  acquisitions,  whiles 
at  the  same  time,  the  mortgagees  or  other  lien  creditors  shall  be  permitted 
to  have  their  satisfaction  out  of  the  property  mortgaged  or  subject  to  lien. 
A  legal  right  without  a  remedy  would  be  an  anomaly  in  the  law.**    8.  Thai 
a  rejoinder  setting  forth,  by  way  of  avoidance  of  the  attachment  pleaded  ia 
the  replication,  that  the  district  oourt  of  the  United  States  had  decreed  thai 
the  attachment  was  not  a  lien  on  the  property,  and  had  ordered  it  delivered 
up  to  the  assignee,  waa  not  a  sufficient  answer  to  the  replication,  for  the  reip 
•on  that  the  district  oourt  had  no  supervisory  power  over  the  state  ooort,  sad 
oonld  no^  oust  it  of  its  jurisdiction,  which  had  already  attached 
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[17  New  Haicpsbouc,  9.] 
TaoHHiaAL  Rm.iAW  aw  Onb  ot  Two  Joint  DbbtobsIs  atlaw  areleaaeof  the 

other. 
CkyTBKANT  HOT  TO  SuB  Onb  OT  Two  JoiNT  Debtobs  is  oot  a  release  of  the 

other. 
Bond  ot  Indbxmitt — Estoppbl. — A.  and  B.,  partners,  executed  their 

pcamiMOiy  note,  and  soon  after  dissolved  partnership,  A.  Msnmingall  ^ 
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debts,  And  giving  B.  a  bond  of  indemnity  to  save  him  hannlesB  tiierefroai. 
The  holder  of  the  note  covenanted  with  A.  to  indemnify  and  save  him 
hannless  from  the  note  or  any  claim  that  B.  might  make  by  reason  of 
payments  on  the  note,  bat  reserved  the  right  to  sue  B.  at  any  time  within 
a  year  without  being  liable  upon  his  bond  to  indemnify  A.  Hdd^  thai 
in  an  action  against  B.  on  the  note  he  could  not  avail  himself  of  the  in- 
demnity given  to  A.,  as  an  estoppel,  to  avoid  oiromty  of  action,  it  nol 
being  a  release. 

Aonoif  MAT  BB  Bbouoht  in  thb  Nahe  ot  a  Pabtt  Who  has  No  Imtxb- 
B8T,  if  there  is  a  cause  of  action,  and  he  appear^«to  have  the  legal  title. 

Abuonmsnt  bt  Bankbuft  ot  his  Pbopebtt  vests  in  the  assignee  the  title 
to  it,  except  to  snch  as  would  impose  a  liability  upon  the  assignee;  as  to 
that  he  must  assent. 

Baxkbuft  having  Assigned  his  Pbofibtt  has  no  Intebbst  which  he 
can  assert,  and  can  not  maintain  a  suit  either  in  his  own  name  or  In  tha 
name  of  another. 

BtTDSNCB  that  NBTEHEB  THB  PlAINTIF#  on  THB  RlOOBD  NOB   XHB   BXAXi 

Plaintiff  has  any  beneficial  interest  in  the  snit,  may  be  given  under  tha 
general  issue. 

Assumpsit  ui>on  a  partnership  note  made  by  Brown  and  GKIUb, 
payable  to  their  own  order,  and  indorsed.  Oillis  only  waa 
served.  He  pleaded  the  general  issue,  and  alleged  that  one 
French  was  the  bona  fide  holder  of  the  note  in,  and  ever  sinoe, 
May,  1841.  In  April,  1841,  he  filed  his  petition  in  bankraptcy, 
and  was  discharged  in  November,  1842.  In  November,  1841, 
French  covenanted  with  Brown  to  save  him  harmless  from  the 
note,  and  wotdd  indemnify  him  against  any  payments  which 
Gillis  might  make  on  account  of  the  note,  provided  that  he 
might  sae  Gillis  at  any  time  within  one  year  without  any  obli- 
gation to  indemnify.  Soon  after  the  making  of  the  note  the 
partnership  was  dissolved,  and  Brown  assnmed  the  payment  of 
the  debts,  and  gave  Oillis  a  bond  to  save  him  harmless  there- 
from. Beny  is  a  mere  nominal  holder  for  French's  benefit.  The 
other  facts  appear  from  the  opinion. 

E.  A,  Dana  and  J.  U.  Parher,  for  the  plaintiff. 
Barstow,  for  the  defendants. 

By  Court,  Pabkxb,  0.  J.  This  action  is  founded  upon  a  prom- 
issory note,  signed  by  the  copartnership  of  Brown  Sc  Gillis;  the 
defendant,  Gillis,  being  one  of  the  partners.  Berry,  the  plaint- 
iff, it  is  conceded  is  only  a  nominal  party,  holding  the  note  for 
the  benefit  of  French,  who  apx>ears  from  the  case  to  be  the  party 
in  interest  prosecuting  the  suit.  Two  principal  questions  arise 
in  the  case:  1.  Whether  the  covenant  of  French  to  indemnify 
Brown,  executed  May  26, 1841,  can  avail  the  defendant,  Gillis, 
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as  a  release  or  covenant  not  to  sue,  which  will  liar  the  action. 
2.  Whether,  hj  the  bankruptcy  of  French,  the  title  to,  and  in- 
terest in,  the  note  passed  to  hia  assignee,  so  that  French  has  no 
right  or  interest  which  he  can  prosecute,  either  in  his  own  name 
or  in  the  name  of  a  third  person. 

Upon  the  first  question  there  seems  to  be  no  well-founded 
doubt,  for  seyeral  reasons.  Gillis  is  not  a  pariy  to  that  instru- 
ment, nor  to  the  transaction  upon  which  it  is  founded.  It  is  a 
personal  contract  between  French  and  Brown,  the  other  x>artner, 
who,  although  a  defendant  in  this  action,  has  not  been  sum- 
moned. Brown  does  not  attempt  to  set  up  the  covenant  in  de- 
fense, and  the  only  ground  upon  which  Gillis  claims  the  benefit 
of  it  is,  that  he  holds  Brown's  obligation  to  indemnify  him 
against  the  partnership  debts,  and  that  he  is  entitled  therefore 
to  use  French's  covenant  to  Brown  by  way  of  defense,  in  order 
to  avoid  circuity  of  action.  If  this  instrument  were  technically 
a  release  of  Brown,  GiUis  might  avail  himself  of  it  as  an  extin- 
guishment of  the  debt,  the  release  of  one  of  two  joint  debtors 
being  at  law  the  releeuae  of  the  other.  But  to  have  this  effect  it 
must  be  a  technical  release  under  seal:  Sharv  v.  PraUy  22  FicL 
305;  Durell  v.  Wendell,  8  N.  H.  373.  This  instrument  not  only 
has  no  words  of  release,  but  its  terms  clearly  negative  any  in- 
tention, that  it  should  operate  as  a  release.  It  is  substantially 
an  engagement  to  indemnify  Brown  against  any  recovery  ux>on 
this  note  directly  against  him,  and  a  covenant  to  indemnify  also 
against  any  recovery  which  should  be  had  against  Gillis  after 
the  term  of  one  year ;  being  entirely  inoperative  to  protect  Brown 
against  the  consequences  of  a  recovery  by  French  against  Gillis 
within  the  year,  and  a  recovery  by  Gillis  against  him  on  his  en- 
gagement to  indemnify  Gillis  against  all  the  debts.  If  there 
should  be  a  recovery  against  Gillis  after  the  year,  he  may  or  may 
not  recover  against  Brown  upon  the  contract  to  indemnify  him, 
and  French  has  not  agreed  to  indemnify  Gillis,  nor  to  indem- 
nify Brown  for  any  payment  by  Gillis,  except  so  far  as  Gillis 
shall  recover  of  him.  Why  a  contract  of  indemnity,  thus  lim- 
ited, was  executed,  does  not  appear;  and  we  need  not  be  cuiiooB 
upon  the  subject.  It  is  sufficient  that  the  note  is  not  released, 
and  the  holder  is  not  bound  not  to  sue  Gillis,  nor  to  indemnify 
Brown  against  the  consequences  of  any  suit  which  he  may  pros- 
ecute against  Gillis  within  a  year,  nor  for  anything  recovered  of 
Gillis  after  the  year,  except  so  far  as  Gillis  recovers  of  Brown. 

Under  these  circumstances  Brown  himself  could  not  put  thia 
oontract  of  indemnity  in  defense,  in  this  suit,  if  he  had  been 
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BQinmoned.    It  is  not  a  release  to  him;  and,  as  a  contract  to 
indemnify,  it  could  not  avail  as  an  estoppel  in  order  to  avoid 
circuity  of  action.     The  terms  of  the  indemnity  Were  not  com- 
mensurate mth  the  obligation.     In  Oameti  v.  Macon,  2  Brock. 
218,  Mr.  Chief  Justice  Marshall  said:  "  I  think  the  proposition 
may  be  stated,  vdthout  fear  of  being  disproved  by  the  books, 
that  a  covenant,  containing  no  words  of  release,  has  never  been 
construed  as  a  release,  unless  it  gave  to  the  party  claiming  that 
construction  a  right  of  action,  which  would  precisely  counter- 
vail that  to  which  he  was  liable;  and  unless,  also,  it  was  the  in- 
tention of  the  parties  that  the  last  instrument  should  defeat  the 
first." 

There  is  a  distinct  implication  of  a  reservation  of  the  right  to 
sue  Gillis  without  responsibility  for  the  consequences  of  the  re- 
covery against  him,  had  within  a  year;  and,  although  that  time 
has  elapsed,  that  fact  does  not  appear  to  change  the  nature  of 
the  instrument,  or  the  principles  applicable.  It  does  not  ap- 
pear, from  anything  in  the  case,  that  French  had  any  knowledge, 
when  he  executed  this  instrument,  that  Brown  had  agreed  to 
indemnify  Gillis  against  the  debts  of  the  partnership;  and  if 
he  had  no  notice  of  that  fact,  the  claim  of  Gillis,  against  which 
he  is  bound  to  indemnify  Brown,  may  be  merely  a  claim  for 
contribution  as  a  copartner,  and  not  a  claim  foimded  upon 
Brown's  contract  of  indemnity  to  Gillis,  to  which  French  was 
not  a  party.  A  covenant  not  to  sue  one  of  two  partners  does 
not  operate  as  a  release  of  the  other:  Eutton  v.  Eyre,  6  Taunt. 
289.  A  covenant  to  indemnify  one  of  two  partners  against  a 
ceHuin  partnership  debt,  can  not  have  any  greater  operation 
even  if  the  covenantor  be  the  creditor.  A  release  of  one  of  two 
partners,  with  a  reservation  of  a  right  to  sue,  to  enforce  the 
claim  against  the  other,  is  no  ])ax  to  an  action  against  both: 
S(^y  V.  Ibrbes,  2  Brod.  &  B.  38. 

The  second  question  involves  some  others,  respecting  which 
there  has  not  been  an  entire  unanimity  of  opinion.  It  does  not 
need  authority  to  sustain  the  position  that  an  action  may  be 
brought  in  the  name  of  a  party  who  has  no  interest,  if  there  is 
cause  of  action,  and  he  appear  to  have  the  legal  title.  In  this 
case,  French,  the  bankrupt,  might,  before  the  bankruptcy,  have 
brought  the  suit  in  the  name  of  the  plaintiff.  Had  he  done  so, 
his  assignee  might  have  prosecuted  it.  Where  a  demand  is  in  a 
situation  that  the  bankrupt  could  have  instituted  a  suit  in  the 
name  of  a  third  person,  the  assignee  may  do  the  same.  It  is 
not  a  legal  objection  to  this  suit,  therefore,  that  it  is  prosecuted 
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in  the  name  of  a  third  person,  if  the  assignee  proaecutes  it. 
But  it  is  alleged  that  the  assignee  does  not  prosecute;  that  it  is 
in  fact  the  su^t  of  the  bankrupt,  and  that  the  assignment,  hav- 
ing transferred  all  the  effects  of  the  bankrupt,  he  can  no  longer 
sustain  or  prosecute  the  suit.  This  raises  a  more  difficult  ques- 
tion. If  the  demand  has  bj  the  assignment  passed  to  the  as- 
signee absolutely,  so  that  the  bankrupt  has  no  right  to  claim  the 
avails,  he  has  no  interest  which  he  can  assert,  either  in  his  own 
name  or  in  that  of  another;  and  of  course  he  is  not  entitled  to 
mftintain  a  suit  in  the  name  of  any  one:  Fhdps  y.  Makwrin^  6 
N.  H.  535;  Yonng  v.  Rishwarih,  8  Ad.  &  El.  470. 

Upon  the  question  whether  the  debt,  if  one  exists  in  this 
ease,  has  passed  to  the  assignee,  the  authorities  are  somewhat 
conflicting.  It  is  generally  said  that,  by  the  assignment,  all  the 
property  of  the  bankrupt  passes  to  the  assignee.  So  is  the  lan- 
guage of  the  statute  of  1841.  But  it  is  different  with  leases 
held  by  the  bankrupt  paying  rent.  Unless  the  assignee  assents, 
he  can  not  be  charged  with  rent  until  he  has  entered  or  adopted 
the  lease.  Until  such  assent  on  the  part  of  the  assignee,  the  in- 
terest in  the  lease  does  not  pass  hx  the  assignment;  and  some 
cases  lay  it  down  as  a  general  principle,  that  no  property  passes 
except  by  the  assent  of  the  assignee.  So  is  the  opinion  of  Waie, 
district  judge,  sitting  in  bankruptcy  in  Maine,  under  the  statute 
of  1841 :  Smith  y.  Oordon,  6  Law  Bep.  813.  But  Lord  Kenyon, 
in  Webb  y.  Ibx,  7  T.  B.  396,  says:  '^As  far  as  respects  the  prop- 
erty at  the  time  of  the  bankruptcy,  there  is  no  doubt  that  it  all 
passed  under  the  assignment."  And  Lord  Ellenborough,  in 
Copeland  y.  Stephens,  1  Bam.  &  Aid.  602,  says,  that,  generally 
speaking,  it  is  indisputable  that  all  the  personal  estate  of  the 
bankrupt  passes  by  the  assignment;  and  he  makes  leases  of  real 
estate  an  exception,  saying  that  such  a  term  differs  from  the 
debts  of  the  bankrupt,  and  his  unincumbered  effects  and  chat- 
tels. If  the  claim  has  vested  in  the  assignee,  the  bankrupt  can 
not  recover:  Young  y.  BishworPi,  8  Ad.  &  El.  470.  In  HUlary 
y.  Morris,  5  Oar.  &  P.  6,  it  was  held  that  the  bankrupt  could 
not  recover,  although  the  assignee  disclaimed.  But  in  that  case 
the  assignee  had  brought  an  action;  and  it  is  held  in  relation  to 
leases  that  if  there  has  been  an  assent,  the  assignee  can  not 
afterward  reject:  Hanson  y.  Stevenson,  1  Bam.  &  Aid.  804;  EiU 
y.  Dobie,  8  Taunt.  325;  Thomas  v.  PemberUm,  7  Id.  206;  Hastings 
y.  Wilsfm,  Holt's  N.  P.  290;  Clark  v.  Hwm^,  By.  &  M.  207. 

We  are  of  opinion  that  on  principle  the  exception  should  be 
confined,  as  suggested  by  Lord  Ellenborough,  to  leases  of  real 
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estate;  or  rather  to  cases  where  the  assignee  would  by  the  assign- 
ment itself  be  subjected  to  a  liability  if  the  property  passed  to 
him.  It  may  consist,  aa  an  exception,  that  the  assignee  shall 
not  be  held,  unless  by  his  consent,  to  take  what  will  charge 
him  with  a  burden.  Taking  the  title  to  a  debt  or  claim  does 
not  charge  him  with  a  liability  to  the  party  from  whom  it  ap- 
pears to  be  due.  Prosecuting  it  afterwards  may  do  so,  but  he 
is  not  bound  to  prosecute,  if  there  be  well-founded  doubts  of 
its  Talidity. 

A  bankrupt,  whose  property  is  gone  by  the  assignment,  and 
who,  therefore,  may  not  have  the  means  to  pay  costs,  should  not 
be  permitted,  at  his  election,  to  prosecute  claims  which  may  be 
doubtful,  while  the  claims  against  him  are  to  be  proved  against 
his  assets,  in  the  hands  of  the  assignee.  As  claims  can  no 
longer  be  pursued  against  him,  those  against  whom  he  had 
claims  should  no  longer  be  compelled  to  answer  to  him,  either 
in  person  or  in  a  suit  which  he  prosecutes.  It  should  not  be  in 
the  power  of  the  assignee  to  leave  in  his  hands  whatever  the 
assignee  may  assume  to  think  not  beneficial  to  the  creditors; 
thus  leaving  it  at  the  election  of  the  assignee  whether  the  debt- 
ors of  the  bankrupt  shall  remain  his  debtors,  or  shall  become 
the  debtors  of  the  assignee.  The  debtors  are  entitled  to  know 
to  whom  they  are  indebted.  The  language  of  the  statute  should 
have  its  full  force  and  reasonable  effect.  This  action,  therefore, 
ought  not  to  be  maintained,  unless  it  is  prosecuted  by  the  as- 
signee. 

Here  the  further  question,  whether  the  objection  should  be 
taken  by  plea,  or  by  evidence  in  defense,  or  by  a  motion  to  stay 
proceedings,  seems  not  to  be  settled.  If  the  bankrupt  has  caused 
an  action  to  be  commenced  without  authority,  the  proceedings 
may  be  stayed:  1  Tidd's  Pr.  470;  Howe's  Pr.  434,  b.  2,  c.  10. 
As  the  court  has  authority  to  protect  the  rights  of  the  plaintiff 
in  interest,  when  the  writ  is  in  the  name  of  a  nominal  plaintiff, 
so  we  may  protect  the  defendant  against  a  suit  by  one  person  in 
the  name  of  another,  where  the  plaintiff  on  the  record  has  no 
interest,  and  the  real  plaintiff  has  no  right:  Phelps  v.  Mahurin,  6 
N.  H.  636.  The  case  of  Kinnear  v.  Tarrard,  15  East,  622-630, 
would  seem  to  be  in  favor  of  permitting  the  objection  to  be 
taken  by  plea,  if  the  action  is  in  the  name  of  the  bankrupt. 
The  same  principle  should  apply  if  the  bankrupt  brings  an 
iMstion  in  the  name  of  a  third  person,  who  has  no  interest* 
Phdps  V.  MahturiUf  mipra,  tends  to  show  that  the  matter  may 
ks  given  in  evidence  under  the  general  issue;  and  we  perceive 


690  DUTTON  V.  Weabr  [N,  a 

no  objection  to  this  course^  if  the  plaintiff  on  the  lecord  has  no 
interest  and  the  real  plaintiff  no  right.  There  is,  in  such  case, 
no  right  of  action  in  anj  one  prosecuting  the  suit. 

On  this  case  as  it  stands,  therefore,  the  verdict  must  be  set 
aside,  and  there  must  be  judgment  for  the  defendant,  upon  the 
ground,  that  neither  the  nominal  plaintiff  nor  the  parly  who 
prosecutes  the  suit  in  his  name,  has  any  cause  of  action. 

But  it  has  been  suggested,  that  the  assignee  is  in  fact  the 
party  prosecuting  this  suit  in  the  name  of  Berry,  and  that  tibia 
fact  was  not,  from  inadvertence,  inserted  in  the  case.  If  this 
be  so,  ui>on  proof  of  that  fact,  there  maybe  a  new  trial,  instead 
of  a  judgment  for  the  defendant. 

BxuusiovOhbJodit  Debtor  d  a  Biubabbot  All;  AUmY.8iadbem9A 
Jfr,  26  Am.  Dea  122;  OkNNfaow  v.  ^mjO,  29  Id.  600,  and  oaaes  odileoied  m 
note. 

Ck>vnrAmvoT«oSuBONioirTwoJonnDDXOB8:  See  Ooodmoiti^r.  flailit 
29  Am.  Dea  600^  and  oaaea  odPeeted  in  the  note;  Spencer  v.  WilUmmt,  II 
Id.711. 


Button  v.  Wbahhl 

p7  Kbw  HAMPfBoni,  9L] 

FnsoN  HAT  Tbavsl  on  Sukdat  and  Maintain  an  Aoron  iob  Dakagm 
OMiaed  by  tbe  insoffioienoy  of  the  highway,  provided  that  he  wno^ 
no  dietorbance  to  othen  by  eaoh  traveling. 

Ir  m  THB  Duty  or  Towns  to  Kxbp  thxib  Boadb  in  R»^»a"»,  and  to  i^ 
move  obetractiona  of  anow-drifta,  where  the  general  oonditioa  of  tiM 
road  ia  inoh  that  travel  by  wheeled  oarriagea  baa  been  reaomed. 

£vn>BN0B  OT  THB  CONDITION  ov  Otheb  Boads  ia  inadmliwiblo  in  an  tetifli 
for  damagea  for  an  injury  oanaed  by  a  defective  liighway. 

Oabb.  Plaintiff  was  a  teamster,  with  a  large  wagon  and  eight 
horses.  Sunday  morning  he  came  to  a  snow-drift  in  the  road 
and  had  to  shovel  out  from  two  to  five  feet  of  snow,  hire  two 
estra  men,  and  was  detained  about  five  hours.  His  horses  were 
calked  and  injured,  his  harnesses  broken,  and  other  damage  sus- 
tained. Seveotal  days  prior  to  this,  a  teamster  had  met  with 
difficuliy  in  passing  this  way,  and  given  notice  to  the  proper 
authorities  that  the  drift  must  be  removed  or  broken  througL 
The  other  facts  sufficiently  appear  from  the  opinioii.  Veidiot 
for  the  plaintiff. 

*  Smiih  and  Fierce,  for  the  plaintiff. 

Jkof^arih  and  Bdl^  for  the  defendantiL 
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By  Court,  Woods,  J.  The  plaintiff  has  an  undoubted  right 
to  drive  his  team  upon  the  common  high'way  on  the  first  day  of 
the  i^eek,  provided  that  in  so  doing  he  wrought  no  disturbance 
to  others,  which  there  is  no  evidence  in  the  case  that  he  did: 
B.  S.,  c.  118,  sec.  1.  It  can  not  be  said,  therefore,  that  the 
business  in  which  he  was  obstructed  was  an  unlawful  business, 
in  the  pursuit  of  which  the  law  may,  perhaps,  be  found  to  deny 
the  protection  which  it  accords  to  those  who  are  engaged  in 
lawful  avocations. 

By  the  revised  statutes,  c.  37,  sec.  1,  it  is  enacted,  that ''  in 
ease  any  special  damage  shall  happen  to  any  person,  or  to  his 
team  or  carriage,  by  reason  of  the  obstruction,  insufficiency,  or 
want  of  repair  of  any  highway  or  bridge  in  any  town,  the  per- 
son injured  shall  recover  his  damage  in  an  action  against  such 
town/'  The  case  finds  that  the  plaintiff  did  incur  a  special 
damage  by  reason  of  snow,  which  obstructed  the  highway;  but 
the  defendants  rely  upon  the  peculiar  circumstances  which  ap- 
pear, to  show  that  this  was  not  such  an  obstruction,  insuffi- 
<aency,  or  want  of  repair  in  the  highway,  as  the  statute  is 
intended  to  make  them  answerable  for.  They  say  that,  previ- 
ous to  the  day  on  which  the  damage  was  sustained,  the  snow, 
which  was  the  occasion  of  it,  was  so  hard  that  teams  passed 
over  it,  and  that  a  sudden  thaw  caused  it  to  yield  at  that  time 
to  the  weight  of  the  }oad,  and  thus  to  obstruct  the  passage,  and 
to  occasion  the  damage  to  the  plaintiff's  horses  and  tackling, 
which  was  proved. 

We  think  the  instructions  of  the  court  on  this  point  were  si\ch 
as  to  cause  the  defendants  no  ground  for  just  exception,  and  to 
take  away  entirely  this  answer  or  excuse  for  the  fault  imputed 
to  them.  The  general  condition  of  the  road  was  such  that  none 
but  vehicles  having  wheels  could  be  used  updn  it,  the  snow 
having  disappeared  except  in  places  in  which  it  had  accumulated 
by  drifting,  or  in  which  it  was  in  some  manner  protected  against 
the  heat.  Now  it  is  clearly  the  duty  of  towns  to  keep  their 
roads  in  repair  and  free  from  obstructions,  so  that  they  can  be 
used  with  reasonable  safeiy.  Such  was  the  charge  of  the  court. 
But  there  was  a  point  of  time,  not  easy  to  ascertain,  in  which 
these  accumulations  of  snow,  which  had  during  the  winter  facil- 
itated the  use  of  the  road,  became  in  consequence  of  the  gradual 
disappearance  of  the  snow  and  ice  from  other  parts  of  it,  an 
obstruction.  To  meet  this  exigency  the  court  charged  on  the 
subject  of  the  town's  duties  with  great  leniiy.  They  said,  in 
nbsteiioe,  that  the  town  should  have  removed  the  obstruction 
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with  as  much  dispatch  as  the  means  at  their  disposal  enabled 
them  to  use,  after  notice  to  the  selectmen,  or  to  the  survejor, 
that  such  obstruction  existed;  or,  in  other  words,  after  notice 
that,  in  the  progress  of  the  change  of  the  seasons,  the  road  had 
in  general  become  so  denuded  of  snow,  that  wheel-carriages  had 
been  resumed,  and  that  snow  remained  in  heaps  at  certain 
points,  and  obstructed  the  traveler.  If  towns  have  any  duties 
whatever  in  regard  to  roads,  and  if  the  pubhc  are  not  obliged  to 
suspend  traveling  entirely  until  the  agencies  of  nature  shall  have 
removed  the  obstructions  and  repaired  the  waste  which  the  ele- 
ments have  caused,  it  is  difficult  to  describe  duties  less  onerous 
and  obligations  less  liable  to  be  broken,  through  misfortune  and 
sudden  exigence,  than  those  which  were  intimated  by  the  charge 
of  the  court.  It  gave  the  defendants  the  full  benefit  of  the  fact 
which  they  insisted  upon. 

•  The  defendants  further  offered  to  prove  that  "  the  roads  in 
the  vicinity  of  the  place  of  the  accident,  in  Weare,  were  in  a 
state  suitable  for  sleds,  and  not  for  carriages."  But  the  comi 
confined  them  to  evidence  of  the  state  and  condition  of  the  road 
complained  of;  and  to  this  ruling  the  defendants  excepted.  It 
is  not  easy  to  frame  a  grave  answer  to  such  an  exception.  Nei- 
ther business  nor  pleasure  appears  to  have  required  the  plaintiff 
to  travel  upon  these  other  roads  at  that  time.  The  town  is  not 
charged  in  this  action  with  a  general  neglect  of  its  roads;  nor 
is  it  a  defense,  when  a  fault  of  this  kind  is  established  in  proof, 
to  show  that  there  are  cases  in  which  a  duty  has  not  been 
neglected,  because  it  required  nothing  to  be  done. 

We  have  no  doubt  that,  upon  the  question  whether  the  state 
of  the  road  complained  of  was  such  as  to  require  it  to  be  put 
and  kept  in  order  for  wheel-carriages,  or  for  sleds  and  sleighs, 
the  evidence  wfts  correctly  limited  to  that  road,  and  that  the 
state  of  other  roads  was  immaterial;  that  the  towns  are  boimd 
to  adapt  the  repairs  of  their  public  roads  to  the  shifting  exigen- 
cies of  the  seasons,  and  that,  upon  notice  of  such  an  obstruction 
as  the  case  finds,  they  are  boimd  to  proceed  with  promptness  to 
remove  it;  and  that  the  court's  charge  was  favorable  to  the  de- 
fendant upon  these  points. 

Judgment  on  the  verdict. 

Tbavkuno  on  ths  Lord's  Bat,  Injubt  raoM  Dmonvi  Hioawir 
wbilb:  For  the  cases,  see  note  toBo$worth  v.  InhabiitmU  i^SwauBeif^  onle,  441. 
IVaveUng  on  Sunday,  to  make  a  social  visit,  is  not  within  the  statnta  of  New 
Hampshire  prohibiting  "any  play,  game,  or  recreation**  on  that  day,  sad 
therefore  will  not  preclnde  a  recoveiy  against  a  town  for  an  h^nry  caused  hf 
m  defeotivie  Mghwayx  Cbrey  v.  Bath^  35  N.  H.  6S1 
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MOOBE   V.    MEBHIIiL. 

[17  Kxw  HAifPBBru,  75.] 

OovsKABTS  ov  Sbisin,  AND  AGAINST  Inoumbbakgbs,  are  ooTenaats  of  thingi 
eziatmg  at  the  time  they  are  made.  If  broken  at  all,  they  are  broken 
at  the  moment  they  are  made.  A  caoee  of  action  then  ezuts,  which 
does  not  pass  by  force  of  any  conveyance  purporting  to  grant  the 
premises. 

OOTXNANT  or  Wabsantt  is  PROSFEcnvE;  it  rons  with  the  land  conveyed, 
descending  with  it  to  the  heirs  of  the  covenantee,  or  vesting  in  his  as- 


CoTsrANT  or  Wabrantt  in  a  Dexd  Passino  no  Ttflb  does  not  run  with 
the  land,  and  is  not  assignable,  unless  possession  was  taken  under  such 
deed,  for  without  that  there  can  be  no  eviction. 

FLAiNTirr  IS  EsTOPPXD  if  his  action  establishes  a  right  In  the  defendant 
to  recover  a  similar  amount  from  the  plainti£f. 

Ootknaht.  Yerdict  for  the  defendant.  Plaintiff  moved  for 
a  new  trial,  and  the  court  ordered  the  case  to  be  reserved,  and 
referred  to  the  determination  of  this  court.  The  facts  appear 
in  the  opinion. 

Parker^  for  the  plaintiff. 

« 

8.  D.  Bed  and  Morrison^  tor  the  defendant. 

By  Court,  Gilchbist,  J.  Before  the  twenly-third  day  of  June, 
1837,  White  and  Leach  were  seised,  each  of  an  undivided  fourth 
part  of  the  premises  which  are  the  subject  of  this  controversy, 
and  the  plaintiff  conveyed  three  fourths  of  the  same  premises  to 
Pettingill  in  fee,  with  covenants  of  seisin  and  warranly.  Pet- 
tingill,  on  the  twenty-third  day  of  June,  1837,  conveyed,  by  a 
quitclaim  deed,  without  covenants,  all  his  right  and  title  to  those 
three  fourths  to  Coming.  Coming,  on  the  sixteenth  day  of 
June,  1838,  conveyed  the  same  to  the  defendant,  with  a  covenant 
of  warranty  against  all  persons  claiming  under  him.  And  on 
the  fourteenth  day  of  March,  1840,  the  defendant  conveyed  the 
same  three  quarters  to  the  plaintiff  in  fee,  with  full  covenants  of 
seisin  and  warranty;  and  the  plaintiff  thereupon  brought  this 
action,  coimting  upon  a  breach  of  the  defendant's  covenant  of 
seisin,  and  of  his  covenant  that  he  had  a  good  right  to  convey. 
The  question  is,  whether  the  plaintiff  is  estopped  by  the  cov- 
enants contained  in  his  deed  to  Pettingill,  to  deny  that  the  de- 
fendant, who  has  acquired  all  that  passed  to  Pettingill  by  that 
deed,  had  such  seisin  and  right  to  convey,  against  the  truth, 
which  has  been  shown  by  the  evidence  of  ilie  title  of  White  and 
Leach  to  a  part  of  the  land  embraced  in  the  conveyances. 

If  he  is  so  estopped,  it  can  be  only  upon  the  principle  that  he 
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is  liable  upon  the  coTenants  contained  in  his  deed  to  Pettingill, 
which,  ranning  with  the  land,  have  passed  l^  the  seTeial  con- 
Tcyances  to  the  defendant,  who  is  entitled  to  an  action  iqnn 
them  in  his  own  name  against  the  plaintiff.  As  in  the  case  pot 
by  Coke,  who  says,  that  the  reason  is  for  avoiding  drcnitj  of 
actions:  Oo.  Int.  265  a;  or,  as  was  said  in  Haynes  ▼.  Stevens^ 
11  N.  H.  83:  "In  order  that  the  covenant  should  operate  faj 
way  of  rebutter,  it  must  appear  that  if  the  plaintiff  e^ould  re- 
cover in  this  suit,  the  defendant  might  thereupon  recover  the 
same  amount  of  him  in  a  suit  upon  his  covenant." 

The  question,  then,  is,  whether  the  plaintiff,  upon  recovering 
in  this  action  upon  the  defendant's  covenants  that  he  was  seised 
and  had  good  right  to  convey,  would  be  in  turn  liable  to  him  upon 
the  covenants  of  seisin,  warranty,  and  right  to  convey,  contained 
in  the  deed  of  the  plaintiff  to  Pettingill.  In  Kingdon  v.  NdtSe, 
4  Mau.  &  Sel.  63,  which  was  an  action  upon  the  covenants  of 
the  defendant  that  he  was  seised  of  the  premises,  and  had 
good  right  to  convey  the  same,  Lord  Ellenborough  said,  that 
these  covenants  pass  with  the  land,  and  that  as  long  as  the  de- 
fendant has  not  a  good  title,  there  is  a  continuing  breach.  It  ia 
in  the  nature  of  a  covenant  to  do  a  thing  UMes  quoties^  as  the 
exigency  of  the  case  may  require,  and  not  like  a  covenant  to  do 
an  act  of  solitary  performance,  which,  not  being  done,  the  oor- 
enant  is  broken  once  for  all. 

But  the  doctrine  of  this  case  has  encountered  opposition  in 
many  cases  that  have  since  arisen.  In  MUcheUy.  Warren^  5 
Gozm.  497,  the  language  of  Lord  Ellenborough  was  critidsed  bj 
the  chief  justice  in  delivering  the  opinion,  and  the  doctrine  di* 
rectly  repudiated.  It  was  said  that  the  novel  idea  of  calling  it  a 
continuing  breach  was  an  ingenious  suggestion,  but  of  no  sub- 
stantial import  "  Every  breach  of  contract,"  he  says,  '*ia  a 
continuing  one  until  it  is  in  some  manner  healed;  but  the  great 
question  is,  to  whom  does  it  continue  as  a  breach?  The  only 
answer  is,  to  the  person  who  had  the  title  to  the  contract  when 
it  was  first  broken.  It  remains  as  it  was — a  breach  to  the  same 
person  who  first  had  a  cause  of  action  upon  it.  If  it  be  any- 
thing more,  it  is  not  a  continuing  breach,  but  a  new  existence." 
"It  has  no  analogy  to  a  covenant  to  do  a  future  act  at  different 
times,  which  may  undergo  repeated  breaches.  It  can  not  be 
partly  broken  and  partly  soimd;  but  the  grantor  is  seised  or  not 
seised,  and  therefore  the  covenant  is  inviolate,  or  violated 
wholly."  To  the  same  effect  is  the  case  of  Slater  v.  Bawwn,  1 
Metn.  450«  in  which  it  is  said  of  these  covenants  that  "  if  broken 
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at  all,  they  are  necessarily  broken  at  the  moment  of  the  ezeon- 
tion  of  the  deed;"  that,  therefore,  they  do  not  ran  "with  the  land, 
and  axe  incapable  of  being  so  assigned  as  to  entitle  the  assignee 
to  sue.  The  doctrine  had  previotisly  been  established  in  Mas- 
sachnsettSy  in  Marston  v.  HMa,  2  Mass.  488  [8  Am.  Dec.  61];  in 
Bartholomew  t.  Oandee^  14  Pick.  167;  and  in  Bickford  ▼.  Page^  2 
Mass.  456. 

In  HamSUUm  ▼.  WUson,  4  Johns.  172  [4  Am.  Dec.  258],  it  was 
held  that  a  covenant  of  seisin,  if  broken,  is  so  as  soon  as  it  is 
made,  and  does  not  descend  to  the  heirs  of  the  covenantee.  The 
subject  is  treated  in  4  Kent's  Com.  471,  where  the  author  con- 
cludes, in  harmony  with  what  he  avers  to  be  the  general  current 
of  the  authorities,  that  these  covenants  do  not  run  with  the  land, 
and  condemns  the  decision  of  Kingdon  v.  NoUle,  4  Mau.  Sc  Sel. 
53,  as  founded  upon  a  reason  too  refined  to  be  sound.  The  de- 
oisions  in  Maine  are  also  in  conformity  with  those  of  Massachu- 
setts: Donndl  v.  Thompson,  1  Fairf.  174  [25  Am.  Dec.  216]; 
Oriffin  V.  Fairbroiher,  Id.  91. 

'RTigliah  authorities  are  also  apparently  opposed  to  the  case  of 
Kingdon  v.  NMe.  ''If  one,  supposing  he  hath  good  estate, 
covenants  that  he  is  lawfully  seised  or  possessed,  or  that  he 
hath  a  good  estate,  or  that  he  is  able  to  make  such  an  alienation, 
and  in  truth  he  hath  not,  but  some  other  hath  an  estate  in  it 
before,  in  this  case  the  covenant  is  broken  as  soon  as  it  is  made:" 
Shep.  Touch.  170.  Lessee  covenants  for  himself,  and  assigns 
to  rebuild  a  house  within  a  certain  time;  this  covenant,  being 
broken  before  the  assignment,  doth  not  bind  the  assignee: 
OreKOi  v.  Oreen,  1  Salk.  199. 

The  same  doctrine  was  intimated  in  this  state,  in  the  case  al- 
ready referred  to,  of  Haynes  v.  Stevens,  11  N.  H.  28.  The  con- 
clusion, therefore,  is,  that  the  covenants  of  seisin,  that  the 
grantor  has  good  right  to  convey,  and  that  the  premises  are 
dear  of  incumbrances,  are  covenants  as  to  things  existing  at 
the  time  they  are  made.  If  the  &cts  covenanted  to  exist  do 
not  exist  in  fact,  the  covenants  are  broken  at  the  moment,  and 
an  action  accrues  to  the  party  then  entitled  to  the  benefit  of 
them  to  sue  for  damages.  That  right  of  action  is  not  assign- 
able in  law,  and  does  not  pass  by  force  of  any  conveyance  he 
may  afterwards  make,  purporting  to  grant  over  the  premises, 
whether  such  conveyance  be  wholly  inoperative  for  want  of  a 
title,  or  whether  it  actually  convey  one,  subject  to  an  iacum- 
facance. 

But  the  covenant  of  warranty  is  prospective;  it  nms  with  the 
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land  conTeyed,  deecending  wiUi  it  to  the  heirB  of  the  coTenantee, 
or  vestiiig  in  his  assignees:  4  Kenfs  Oom.  471,  472;  Slaierr, 
Bavoaan,  1  Mete.  450;  Dannell  v.  Thompson,  1  Faiif.  174  [25 
Am.  Dec.  216];  Oriffin  v.  Fairbrolhery  Id.  91;  where  it  was  held 
that  an  action  on  this  covenant  did  not  lie  in  behalf  of  one  who 
had  conveyed  the  land;  upon  the  ground  that  it  ran  with  the 
land. 

The  question  then  occurs,  whether  there  is  between  the  de- 
fendant and  the  plaintiff  any  such  privity  of  estate  as  would 
entitle  the  former  to  an  action  upon  the  covenants  of  the  latter 
to  warrant  and  defend  the  premises  described  in  the  deed  to 
Pettingill  and  his  assigns.  The  general  doctrine  is,  that  the 
assignee,  by  reason  of  the  privity  of  estate,  is  entitled  to  the 
benefit  of  all  covenants  running  with  the  land:  Spencer^s  Case, 
6  Co.  16.  But  it  has  been  held  that  when  that  estate  is  deter- 
mined, the  covenants  cease  to  be  assignable.  Being  merely 
accessories  to  the  estate,  they  can  not  pass  by  a  deed  that,  for 
want  of  an  estate  upon  which  to  operate,  is  ineffectual  as  a  con- 
veyance. Such  was  the  doctrine  in  Andrew  v.  Pearce,  1  Bos,  i 
Pul.  N.  B.  158.  There  the  estate  for  years  to  which  the  covenants 
were  annexed  became  extinct  by  the  death,  without  issue  of  the 
tenant  in  tail,  who  was  the  lessor.  The  attempted  assignment 
was  after  this  event,  and  it  was  held  that  the  covenant  running 
with  the  land  ceased,  by  the  same  event,  to  be  assignable,  and 
that  the  assignee  could  maintain  no  action  upon  it. 

Such  is  also  the  doctrine  of  Beddoe  v.  Wad»wofiht  21  Wend. 
120.  Nothing  passed  by  the  deed  of  the  plaintiff  to  Pettingill 
upon  which  the  covenant  can  operate.  No  land,  therefore, 
passed  to  the  defendant;  how,  then,  can  the  covenant  inure  to 
his  benefit?  In  the  case  last  cited  it  was  held,  that  if  posses* 
sion  was  taken  under  the  deed,  and  transferred  by  a  subseqnent 
conveyance,  an  action  may  be  maintained  by  the  last  grantee 
upon  the  covenants,  because  such  possession  would  cany  the 
covenants  annexed  to  the  land,  although  no  title  was  in  fact  in 
the  grantor  at  the  time  of  the  conveyance.  Without  such  pos- 
session there  can  be  no  eviction,  which  is  indispensable  for  lay- 
ing the  ground  of  any  action  upon  the  covenant  of  warranty. 

It  does  not  appear  by  the  case  whether  the  plaintiff,  at  the 
time  of  the  conveyance  to  Pettingill,  was  seised  or  not.  We  do 
not  feel  authorized  to  infer  that  he  was  so  seised,  either  from 
the  omission  of  the  case  to  state  how  the  fiict  was,  or  frpm  tbs 
seisin  of  Leach  and  White,  who  might  have  been  his  co-tenants, 
and  seised  as  well  for  him  as  for  themselves.    There  is  eridsDoe 
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that  the  plaintiff  said,  that,  through  mistake,  he  had  conveyed 
to  Pettingill  more  hind  than  he  had  a  right  to  convey,  and  that 
he  should  be  obliged  to  buy  land  of  this  defendant,  and  pay 
more  than  it  was  worth,  in  order  to  make  good  his  covenants  in 
that  deed,  or  something  to  that  purport.  Perhaps  upon  this 
evidence  it  might  be  left  to  the  juiy  to  inquire  whether  his 
transaction  with  the  defendant  were  undertaken  for  the  purpose 
of  surprise  and  fraud,  and  to  avoid  the  operation  of  his  own 
covenants,  and  with  instructions,  if  they  so  found,  to  find  a  ver- 
dict for  the  defendant  upon  that  ground. 

Upon  this  ground,  and  for  the  purpose  of  enabling  the  de- 
fendant to  supply  such  proof  as  may  exist,  of  the  possession  of 
the  plaintiff  at  tiie  time  of  his  deed  to  Pettingill,  and  of  the 
parties  mesne  between  him  and  the  plaintiff,  there  munt  be  a 
new  trial. 

The  verdict  must  therefore  be  set  aside,  and  a  new  trial  gianted. 


GovBNAST  07  Wabbahtv:  See  King  v.  Kerr,  AdmUnMraicr^  25i  Am.  Deo. 
777,  and  caBee  collected  ia  the  note;  Suydam  v.  t/onef,  26  Id.  062;  Logtm  v* 
Moulder,  33  Id.  338. 

Covenant  or  Seisin  is  Bboksn  the  instant  it  la  made,  or  never,  and  the 
lights  of  the  parties  in  an  action  for  breach  of  the  covenant,  must  be  deter- 
mined by  the  condition  of  the  title  at  the  date  of  the  covenant:  FUxhugh  v. 
Oroghan,  19  Am.  Deo.  139;  Logan  v.  Moulder^  33  Id.  338;  but  covenant  of 
seisin  runs  with  the  land  when  the  covenantor  was  in  poaseedon  at  the  time 
of  the  conveyance,  claiming  title;  Bcichu*  Admimatratore  v.  McCoy,  17  Id* 
685. 

CovBNANT  AOAiNsr  Inoumbsangks  IS  Bboksn  iHUDUXELTy  if  than  ii  aa 
existing  incombrancex  Andriaoe  v.  Deaoiaon,  poet,  608. 
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[IT  Nxw  HAimmBS.  385.] 

Insxbtxd  BKTWJBjm  THE  Chbxstian  AND  SuBNAMB  is  not  a  psrl  l4 
either,  and  may  be  omitted. 

Pabol  Evidbnos  is  Admissiblb  to  Show  that  thb  Inhabitantb  of  a  vil- 
lage have  been  aoonstomed  to  do  military  duty  in  a  certain  oompaoy* 
and  it  raises  a  presumption  that  the  village  is  within  the  limits  of  thai 
company. 

To  AoQUiBX  a  Domicile,  Two  Thinos  must  Ooncub:  first,  a  reddenoe;  sao- 
ond,  the  intention  of  making  it  the  home  of  the  party. 

To  Retain  a  Domicile  Once  Acquibbd,  actual  residence  is  not  indispen* 
sable;  bat  it  may  be  retained  by  the  intention  not  to  change  it. 

Oomplautt  filed  by  clerk  of  Company  Eight,  to  recover  a  fint 
of  two  dollars,  for  neglect  to  appear  and  do  xnilitaiy  dnlgr* 
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Defendant  pleaded  ihe  general  iasae,  and  denied  tliat  he  ivaa 
ever  domiciled  within  the  limits  of  said  company.  The  roll- 
book  of  the  company  had  the  name  John  H.  IjindBey.  In 
the  order  of  the  captain  to  the  warning  sergeant  was  the  name 
John  Lindsey ,  but  the  sergeant's  return  on  the  back  had  the  name 
John  H.  Lindsey.  The  court  permitted  the  captain  to  amend 
the  order  by  inserting  the  letter  H.  Parol  evidence  was  admit- 
ted to  prove  that  Mill  Village  was  within  the  limits  of  said 
company,  and  that  the  soldiers  in  that  village  had  always  been 
warned,  and  had  done  duty  in  that  comx>any  for  forty  yeare. 
Verdict  of  guilty.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Eobbs,  tot  the  plaintiff. 

Welh,  for  the  defendant. 

By  Court,  Woods,  J.  Several  questions  are  presented  in  thifl 
case:  1.  Could  the  amendment  legally  have  been  made,  that 
was  made  in  the  order?  By  sec.  4,  c.  78,  of  the  revised  stat- 
utes, the  return  of  the  sergeant  or  private  who  delivers  the 
order  may  be  amended;  as  may  the  record  also,  to  confona  io 
the  facts  of  the  case.  In  this  case  neither  the  return  nor  the 
record  needed  amendment.  Each  was  in  conformity  with  the 
truth,  without  amendment.  But  there  was  no  authority  to 
amend  the  order  issued  by  the  captain.  Such  as  ihey  were, 
they  were  or  ought  to  have  been  executed;  and  the  question  is, 
whether  they  were  executed  by  the  sergeant,  and  whether  he 
warned  the  person  whom  he  was  required  to  warn.  He  warned 
the  person  who  was  enrolled.  Was  he  ordered  to  warn  himf 
The  person  indicated  in  the  order  was  John  Lindsey,  and  the 
person  warned  was  John  H.  Lindsey.  Was  the  person  warned 
properly  designated  in  the  order,  by  the  name  of  John  Lindseyt 

When  the  name  is  a  foreign  one,  the  variance  of  a  letitf 
which,  according  to  the  pronunciation  of  that  language,  does 
not  vary  the  sound,  is  not  a  misnomer;  as  Petris  for  Petiie: 
Petrie  v.  Woodworthy  8  Cai.  219.  And  to  a  plea  of  misnomer,  a 
replication  that  the  defendant  is  as  well  known  by  the  one  name 
as  by  the  other,  is  good.  And  the  writ  will  not  abate  on  the 
ground  that  the  name  of  the  defendant  is  spelt  in  the  writ  dif- 
ferently from  his  usual  manner  of  spelling  it,  provided  both 
modes  of  spelling  have  the  same  sound:  TUMs  v.  EMh^  2  N. 
H.  667.  The  same  principle  is  recognized  in  Bowen  v.  SfugpocUt 
1  East,  642;  Jhiibol  v.  Beniditto,  2  T^unt.  401;  Herediih  v.  £in»- 
dale,  2  Cai.  862.    But  the  principle  of  idem  sonans  does  not 
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settle  the  present  question,  since  it  is  plain  fbat  the  name 
Bounds  differentlj  according  as  it  is  read  with  or -without  the 
initial  letter  of  the  middle  name. 

Nor  does  it  appear  that  the  defendant  is  known  as  well  by 
one  name  as  by  the  other;  and  the  question  really  is,  whether 
the  middle  letter  "  H"  is  any  part  df  the  defendant's  name,  the 
omission  of  which  would  leave  it  a  different  name.  In  FranJdin  y. 
Talmadge,  5  Johns.  84,  the  court  held  that  the  omission  of  the 
letter  *'  T"  between  the  Christian  and  surname,  was  immaterial. 
"  It  was  no  part  of  his  name,  for  the  law  knows  only  of  one 
Christian  name."  In  Booseveli  ▼.  Oardinier,  2  Cow.  464,  a  ques- 
tion arose  upon  the  validity  of  an  order  of  a  judge  for  the  stay 
of  proceedings  for  a  certain  purpose.  In  the  title  of  the  order, 
in  the  name  of  Cornelius  Y.  8.  Roosevelt,  the  letters  Y.  S* 
were  omitted.  The  court  held  that  those  letters  were  no  park 
of  the  plaintiff's  name,  and  cited  the  case  of  I^nklin  v.  Ibl- 
madge,  5  Johns.  84. 

In  Keene  v.  Meade^  8  Pet.  1,  Meade  having  instituted  a  suit 
against  Eeene,  a  commission  was  issued  to  take  evidence  to 
establish  the  claim  of  the  plaintiff,  whose  name  was  Bichard  W. 
Meade.  But  in  the  commission  he  was  described  as  Bichard  M. 
Meade,  and  on  trial  the  defendant's  counsel  objected  to  the 
reading  of  the  commission,  but  the  objection  was  overruled. 
Mr.  Justice  Thompson,  who  delivered  the  opinion  of  the  court, 
said:  '*It  may  well  be  questioned  whether  the  middle  letter 
formed  any  part  of  the  Christian  name  of  Meade.  It  is  said  the 
law  knows  only  one  Christian  name,  and  there  are  adjudged 
cases  strongly  sustaining,  if  not  fully  establishing,  that  the  en- 
tire omission  of  the  middle  name  is  not  a  misnomer."  He  cited 
6  Johns.  84,  and  the  cases  there  referred  to,  and  further  said: 
**  11  so,  the  middle  letter  is  immaterial,  and  may  be  stricken  out 
or  disregarded."  But  there  was  another  ground,  upon  which 
the  case  may  well  be  supposed  mainly  to  have  turned,  namely, 
that  there  was  a  joint  commission  for  each  party,  and  so  neither 
could  object  to  it. 

In  Huichins  v.  Oittne,  2  Chit.  886,  in  which  the  plaintiff's  name 
was,  in  the  commencement  of  the  declaration,  stated  to  be 
James  Toll  Hutehins,  the  defendant  demurred  specially,  because 
he  was,  throughout  the  subsequent  part  of  it,  called  "said 
James,"  and  it  was  held  sufficient,  because  rum  consUU  that  the 
**  Toll"  was  part  of  the  surname.  In  Wood  v.  Fletcher,  8  N.  H. 
n,  it  appeared  that  John  A.  Fletcher,  a  son  of  the  defendant, 
WB8  enrolled  in  the  company  by  the  name  of  John  Fletcher.  He 
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appeared  at  fhe  tmining,  answered  to  the  name  of  John  Fletcher, 
but  was  not  equipped  as  the  hiwrequired.  The  court  said:  '*  He 
appeared  at  the  muster,  and  answered  to  the  name  of  John 
Fletcher,  and  it  seems  to  be  too  late  now  for  hm  or  his  guardian 
to  make  this  objection." 

In  CommonwedUh  v.  Perkins,  1  Pick.  388,  which  was  an  in- 
dictment against  the  defendant,  by  the  name  of  Thomas  PerkinB, 
Jan.,  the  defendant  pleaded,  in  abatement,  that  his  name  was 
Thomas  H.  Perkins.  The  court  said:  "It  is  said  on  the  part 
of  the  commonwealth,  that '  junior'  is  no  part  of  the  name.  This 
is  true;  but  another  objection  to  the  indictment  is,  that  the  de- 
fendant is  called  Thomas,  instead  of  Thomas  Hopkins.  In  6 
T.  B.  196,  a  person  was  sued  by  the  name  of  James  Bichard, 
instead  of  Bichard  James,  and  it  was  held  a  misnomer,  on  ae- 
count  of  the  transposition.  The  indictment  must  give  the  de- 
fendant his  right  Christian  name."  In  Commonwealth  ▼.  GharUM 
Jones  HaU,  8  Pick.  262,  the  question  was,  whether  the  defend- 
ant was  duly  enrolled,  so  as  to  be  liable  to  do  military  duiy. 
The  roll  contained  the  name  of  Charles  Hall,  but  not  the  name 
of  Charles  Jones  Hall,  which  was  the  name  of  the  defendant 
Morton,  J.,  in  delivering  the  opinion  of  the  court,  said:  ''It 
needs  no  argument  to  prove  that  Charles  and  Charles  Jones  are 
different  names.  The  defendant  was  not  therefore  duly  enrolled." 
He  cited  the  case  last  referred  to. 

These  authorities  tend  to  show,  that,  while  a  middle  name  lA 
essential,  as  a  part  either  of  the  Christian  or  surname,  the  letter 
which  is  sometimes  inserted  between  the  Christian  and  surname 
is  not  a  part  of  either,  and  may  be  omitted  in  reading.  Such 
we  conclude  to  be  reasonable  doctrine.  If  the  middle  initial 
letter  be  a  consonant,  it  must,  if  sounded  at  all,  be  joined  either 
with  the  preceding  or  with  the  following  syllable.  This,  if 
practicable,  would  change  the  name,  contrary  to  the  intention 
of  the  writer.  Letters  that  are  not  sounded  need  not  be  named 
in  reading,  but  may  be  passed  over  as  silent  letters,  and  the 
omission  of  silent  letters,  according  to  the  doctrine  of  idem 
Bonans,  does  not  constitute  a  variance  or  misnomer. 

As  to  the  evidence  on  which  the  complainant  relied  to  prove 
the  boundaries  of  the  company,  the  statute  provides  (B.  St, 
c.  84,  sec.  1),  that  "  the  field  o£5cers  shall  prescribe  the  limits, 
and  alter  and  modify  them,  as  they  think  proper.  And  every 
order  making  such  alteration  shall  be  recorded,"  etc.  But  it 
by  no  means  follows  that  there  may  not  be  other  evidence  of 
the  boundaries  than  such  orders  and  the  record  of  them  afford. 
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▲  presumption  may  well  be  founded  upon  the  evidence  in  tne 
case  that  the  limits  had  been  in  some  way  legally  settled  and 
defined:  BdmmondY,  Dunbar,  2i  Tick.  177;  SpavMing  y.  Barir 
arofi,  23  Id.  54. 

But  another  question,  in  the  same  case,  is,  whether  the  de- 
fendant was  liable  to  do  militaiy  duty,  or  to  be  enrolled  agree- 
ably to  section  1,  c.  77,  of  the  revised  statutes;  whether  he  was 
a  citizen  of  this  state,  residing  in  Milton.     By  the  term  ''  domi- 
cile,'' in  its  ordinary  acceptation,  is  meant  the  place  where  a 
person  lives,  or  has  his  home :  Story's  Conf .  L. ,  sec.  89.    In  strict 
l^;al  sense,  that  is  properly  the  domicile  of  a  person,  where  he 
has  his  fixed,  permanent  home  and  principal  establishment,  to 
which,  whenever  he  is  absent,  he  has  the  intention  of  returning: 
Id.    Yattel  has  defined  domicile  to  be  a  fixed  residence  in  any 
place,  with  an  intention  of  always  staying  there:  B.  1,  c.  19, 
sec.  22.    It  would  be  more  correct  to  say,  that  that  place  is 
properly  the  domicile  of  a  person,  in  which  his  habitation  is 
fixed,  without  any  present  intention  of  removing:  Story's  Oonf. 
li.,  sec.  42;  PtUnam  v.  Johnson,  10  Mass.  488. 

To  constitute  a  domicile,  that  is  to  acquire  it,  two  things  must 
concur:  residence,  and  the  intention  of  making  it  the  home  of 
the  party.  To  retain  it  after  once  acquired,  actual  residence  is 
not  indispensable,  but  it  may  be  retained  by  the  intention  not 
to  change  it.  Mr.  Justice  Story,  in  the  work  already  referred 
to,  says:  "  If  a  person  goes  on  a  voyage  to  sea,  or  to  a  foreign 
country,  for  temporary  purposes,  but  with  an  intention  to  re- 
turn, such  transitory  residence  does  not  constitute  a  new  dom- 
icile, or  amount  to  an  abandonment  of  the  old  one:"  p.  42. 

That  writer  has  collected  certain  rules  adopted  by  jurists,  to 
serve  as  guides  in  cases  of  familiar  occurrence:  The  place  of  a 
person's  birth  is  his  domicile,  if  it  was  the  place  of  domicile  of 
his  parents  at  the  time  of  his  birth.  The  domicile  of  birth,  of 
minors,  continues,  until  they  have  obtained  a  new  domicile. 
Minors  are  generally  considered  as  incapable  of  changing  their 
domicile  during  their  minority.  This  results  from  the  general 
principle,  that  a  person  who  is  under  the  power  and  authority 
of  another,  possesses  no  right  to  choose  a  domicile.  The  place 
where  a  person  lives  is  taken  to  be  his  domicile,  until  other  facts 
establish  the  contrary.  If  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  remaining  there  for  an  in- 
definite time,  and  as  a  place  of  present  domicile,  it  becomes  his 
domicile,  notwithstanding  he  may  entertain  a  floating  intention 
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to  refcum  at  some  fotare  period.    A  domicile  onoe  aoqnixed,  le- 
mams  tmtQ  a  new  one  is  acquired:  Oonf.»  sec.  46. 

In  ShaUwch  t.  Mayruxrd,  3  N.  H.  123,  Richardson,  O.  J.,  ad- 
dressing himself  to  a  question  there  presented,  resembling  in 
some  respects  the  one  now  before  us,  remarks:  "  The  word  '  re- 
side' is  used  in  two  senses;  the  one,  constructiTe,  technical, 
legal;  tLe  other  denoting  the  personal  actual  habitation  of  in- 
dividuals. When  a  person  has  a  fixed  abode,  where  he  dweUa 
with  his  family,  there  can  be  no  doubt  as  to  the  place  where  he 
resides.  The  place  of  his  personal  and  legal  residence  are  the 
same.  So  when  a  person  has  no  permanent  habitation  or  &m- 
ilj,  but  dwells  in  different  places,  as  he  happens  to  find  eoi- 
ployment,  there  can  be  no  doubt  as  to  the  place  where  he 
resides.  He  must  be  considered  as  residing  where  he  actoallj 
or  personally  resides.  But  some  individuals  have  permanent 
habitations  where  their  ftunilies  constantly  dwell,  yet  pass  a 
great  portion  of  their  time  in  other  places.  Such  persons  have 
a  legal  residence  in  other  places;  and  the  word  '  reside'  may, 
with  respect  to  them,  denote  either  their  personal  or  legal  resi- 
dence." That  case  decides  that  a  person  is  liable  to  do  militaiy 
duty,  by  virtue  of  the  act  of  1820,  in  the  place  where  he  has  his 
legal  residence.  The  case  of  CommonweaUh  v.  Walker,  4  Mass. 
566,  is  cited  and  made  the  ground  of  the  decision. 

How  stands  the  present  case  upon  the  principles  stated,  and 
the  cases  cited  ?    Lindsey  had  his  domicile  of  birth  in  Shap- 
leigh,  in  the  state  of  Maine.   If  yet  a  minor,  it  remains  there.   It 
twenty-one  years  of  age,  and  capable  of  emancipating  himself, 
his  leaving  his  father's  house,  and  going  to  Acton,  may  be  con- 
sidered as  the  act  of  emancipation,  and  the  adoption  of  that 
place  as  his  domicile.    He  does  not  appear  by  the  evidence  to 
have  held  a  purpose  of  returning  to  the  house  of  his  &ther  to 
reside;  and  in  fact  the  case  finds  that  when  he  went  there,  dmv 
ing  the  time  of  his  residence  in  Milton,  it  was  only  on  a  visit 
Upon  the  principle,  therefore,  of  PtUnAm  v.  Johnson^  10  Mass. 
488,  before  cited,  he  probably  acquired  a  domicile  at  Acton.    It 
was  there  that  his  habitation  was  fixed,  without  having  any  other 
place  to  which  he  meditated  returning  as  to  a  home.    He  left 
Acton,  as  the  case  finds,  with  a  view  of  pursuing  his  stadiea, 
and  of  obtaining  board  for  a  few  weeks  only,  and  with  a  foil 
purpose  of  returning  to  Acton,  his  domicile,  when  oiroumstanoea 
should  render  it  convenient  to  do  so,  which,  aoeoiding  to 
expeotation»  would  soon  happen. 
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He  went  to  Milton,  then,  for  a  purpose  temporary  in  its  char- 
acter, and  with  a  design  to  remain  there  but  a  few  weeks,  and 
then  to  return  to  Acton.  There  was,  under  these  circumstances, 
no  change  of  domicile,  or  legal  residence.  That  remained  as 
before.  And  it  having  been  decided  that  a  liability  to  do  mili- 
taiy  duly  does  not  attach  by  a  mere  personal  residence,  and  only 
in  case  of  a  legal  domicile,  it  is  plain  that  the  defendant  was  not 
in  this  case  liable.    The  verdict  must  therefore  be  set  aside. 

New  trial  granted. 

Najos— Junior  is  No  Pab9F  ov  a  Pkbson's  Naxb  m  Law:  See  cases  ool- 
leoted  in  note  to  PadgeU  v.  LawTenoe^  40  Am.  Dec  240L  For  the  doctrine  of 
idem  tonana,  see  note  to  Sehoolar  v.  Athent^  13  Id.  233,  where  the  subject  U 
discuased  at  some  length.  See  also  State  v.  Paitenon,  38  Id.  099;  Donnel  ▼• 
UnUed  States,  39  Id.  457. 

DoMiciLK:  See  cases  in  this  series  collected  in  note  to  Lowry  ▼.  Bradleg^ 
89  Am.  Dec  148.  An  intention  to  remain  permanently,  or  for  some  indefi- 
nite time,  is  essential,  in  order  to  make  the  place  of  aotokl  resldenoe  the  dom- 
kile  of  the  party:  <9tate  ▼.  Domets,  44  K.  H.  383. 


Rakleit  V.  Blodgett. 

[17  Kxw  HAKPimBB,  298.] 

MoKOAoa  Bt  A  Manufaoturxr  07  ALL  Stook  and  Matbbial  on  Hand^ 
with  an  agreement  that  he  shonid  continae  the  business,  bnying  material 
and  selling  the  manafaotnred  articles,  not  accounting  to  the  mortgagee  for 
the  money,  but  should  keep  on  hand  for  the  mortgagee  property  equal 
in  value  at  all  times  to  the  property  mortgaged,  is  invalid  as  to  creditors. 

BmBfm'U'i'AON— Whkrk  a  Mobtqaob  is  Given  upon  Certain  Personal 
Pbopxbtt,  with  the  privilege  of  selling  it  and  purchasing  other  prop- 
erty, the  property  so  purohasud  would  not  be  within  the  mortgage  by 
sabstitution. 

Bbxbxww  Taking  Writ  with  Birbotions  to  Serve  It  in  a  Particular 
Manner,  without  requiring  a  written  indemnity,  is  not  excused  from 
inch  service  by  acquiring  information  that  led  him  to  believe  that  he 
would  expose  himself  to  an  action  by  so  doing,  if  the  supposition  was 
erroneous,  and  the  servioe  would  have  been  legaL 

Ikfued  Prokisb  or  Indsmnitt  Arises,  where  a  person  gives  a  sheriff  a 
writ  with  directions  to  serve  it  in  a  particular  manner. 

Fact,  that  Person  Qivbs  a  Sherifv  a  Writ  with  DiRBonoNs  how  to 
Serve  it,  and  does  not  disclose  his  knowledge  that  another  has  a  daim 
upon  the  property,  will  not  exonerate  the  sheriff  for  not  attaching,  un- 
less it  was  concealed  with  a  view  of  prejudicing  the  sheriff. 

Oasb  against  a  sheriff  for  failure  of  his  deputy  to  attach  cer- 
taiii  personal  property.  The  deputy  went,  as  directed,  to  attach 
fhe  properly,  but  was  informed  by  Savage,  the  defendant  in  the 
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attaohment  suit,  that  all  the  properly  was  mortgaged  to  one 
Johnson.  Sayage  was  a  wheelwright  and  carriage  and  sleigh 
maker,  and  had  executed  the  mortgage  upon  material,  sleighs, 
and  carriages  he  had  on  hand,  but  with  an  agreement  that  he 
should  continue  the  business  and  keep  on  hand  for  Johnson 
property  equal  in  value  at  all  times  to  the  property  mortgaged. 
Between  the  date  of  the  mortgage  and  the  issuance  of  the  at- 
tachment, Savage  had  purchased  large  quantities  of  material, 
and  finished  and  sold  a  large  number  of  carriages  and  sleighs. 
Plaintiff  knew  at  the  time  the  writ  was  delivered  to  the  depntj, 
that  Johnson  claimed  the  properly  by  virtue  of  his  mortgage. 
The  court  instructed  the  jury  that  if  the  deputy  did  not  know 
of  Johnson's  mortgage,  and  plaintiff  did,  and  did  not  inform 
him,  and  if  the  information  the  latter  received  led  him  reason- 
ably to  doubt  whether  the  property  was  liable  to  attachment,  he 
had  a  right  to  omit  attaching  the  property  until  he  could  obtain 
an  indemnity  bond.  Yerdict  for  the  defendant.  The  other 
facts  appear  in  the  opinion. 

Belhwa,  for  the  plaintiff. 

WUoox  and  Perley,  for  the  defendant. 

By  Court,  Paseeb,  0.  J.  If  the  cases  cited  from  Metcalffl 
reports  were  to  be  regarded  as  authority  here,  the  instructions 
respecting  the  mortgage  must  be  sustained.  But  different  views 
have  been  taken  in  this  state  respecting  transfers  of  property, 
so  far  as  creditors  are  concerned,  and  those  cases  can  not  be 
regarded  as  authority,  to  the  full  extent  of  the  principles  there 
adopted. 

We  are  of  opinion  that  the  mortgage  of  Johnson  was  invalid 
as  to  creditors.  If  such  mortgages  were  held  to  be  valid,  th^ 
would  serve  effectually  to  cover  the  property  of  debtors,  for  the 
mortgagor  is  authorized  to  act  as  the  absolute  owner  of  the 
properly,  notwithstanding  the  mortgage.  He  is  not  the  agent 
of  the  mortgagee,  to  sell  and  account  to  the  mortgagee  for  the 
proceeds,  nor  even  to  purchase  other  properly  with  the  pro- 
ceeds, which,  when  so  purchased,  would  become  the  properly 
of  the  mortgagee.  But  he  is  authorized  to  sell  when,  to  whom, 
and  for  what  price  he  pleases,  and  to  appropriate  the  money  to 
his  own  use,  without  accounting  for  the  avails,  being  liable  on 
the  debt  and  responsible  on  the  contract  to  keep  the  property 
good,  or  to  keep  on  hand,  at  all  times  for  the  mortgagee,  prop* 
erty  equal  in  value  to  the  property  mortgaged. 

We  can  not  hold  that  the  property  purchased  with  the  availi 
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of  the  mortgaged  property  sold  would  be  within  the  mortgage, 
hy  BubBtitution.  If  that  were  so,  how  are  creditors  to  ascertain 
what  is  within  the  mortgage,  and  what  is  not  ?  And  if  it  could 
be  held  that  the  after-purchased  property  was  substituted,  so 
that  the  mortgage  would  cover  it,  the  same  power  of  sale  and  of 
snbstantial  ownership  would  still  exist,  and  be  applicable  to 
that  also.  If  this  doctrine  were  admitted,  a  mortgage  of  per- 
sonal properly  would  be  like  a  kaleidoscope,  in  that  the  forms 
represented  would  change  at  every  turn;  but,  unlike  that  instru- 
ment, in  that  the  materials  would  not  remain  the  same.  Savage 
was  the  owner,  then,  by  the  agreement,  for  all  purposes  except 
the  rights  of  creditors,  but  those  rights  can  not  be  excluded  by 
each  an  agreement,  and  they  might  attach. 

When  a  sheriff  takes  a  writ,  with  directions  to  serve  it  in  a 
particular  manner,  without  requiring  a  written  indemnity,  he  is 
bound  to  serve  it,  if  he  may,  according  to  the  instructions;  and 
it  is  not  a  sufficient  excuse  for  him  that  he  subsequently  ob- 
tained some  information  which  led  him  to  suppose  that  a  service 
in  the  manner  directed  would  be  ineffectual  for  the  interests  of 
the  plaintiff,  and  even  expose  himself  to  an  action,  if  his  sup- 
position was  erroneous,  and  a  service  in  the  manner  directed 
wotdd,  in  fact,  have  been  legal  and  effectual.     He  is  liable  un- 
less he  can  show  that  he  could  not  lawfully  have  obeyed  the 
directions.    He  may  require  an  indemnity,  with  a  surety,  if 
that  be  important  for  his  security.  If  he  make  no  such  request, 
but  undertakes  to  serve  the  process,  it  is  not  sufficient  for  him 
to  say  that  he  had  some  information  which  led  him  to  believe 
that  it  was  unsafe  so  to  serve  it.     To  admit  such  an  excuse 
would  be  dangerous,  and  the  authorities  are  the  other  way: 
BaU  V.  Badger,  6  N.  H.  405;  Marshall  v.  Eosmer,  4  Mass.  63; 
Bond  y.Wardy  7  Id.  123  [5  Am.  Deo.  28],    We  are  of  opinion 
that  an  implied  promise  of  indemnity  arises  from  the  directions 
to  serve  the  process  in  a  particular  manner:  Oower  v.  Emery,  19 
Me.  79.     The  creditor  giving  the  instructions,  undertakes  that 
they  may  be  obeyed. 

The  remaining  question  is,  whether  the  fact  that  the  plaintiff 
had  knowledge  of  Johnson's  claim,  and  did  not  communicate 
it,  will  affect  the  case.  Our  conclusion  is  that  it  does  not,  if 
there  was  no  design  to  defraud  the  sheriff.  The  mere  fact  that 
the  plaintiff  did  not  disclose  his  knowledge  that  Johnson  had 
fiome  claim,  will  not  exonerate  the  sheriff  for  not  attaching,  un- 
less it  was  concealed  with  a  view  of  preventing  a  request  for  an 
indemniiy,  or  in  some  other  way  of  prejudicing  the  sheriff. 
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The  riftiiiHff  might  have  had  good  reasons  for  not  mentioning 
the  fact  that  he  understood  Johnson  had  a  claim  upon  the  porop- 
erfy.    It  is  sufficient  that  there  is  nothing  to  show  that  he 
omitted  to  do  so  from  any  improper  motives. 
Verdict  set  aside. 

MoBTQAOB  07  Tbadeb's  Stook  OF  QooDS  li  DOt  fnuidiileDt  per  «e,  altiioii^ 
it  proyides  that  the  mortgagor  may  retain  poaseanon  and  make  aalea  in  the 
nanal  ooorse  of  bnsinaas,  applying  the  prooeeda  thereof  to  hia  own  nae,  what 
he,  at  the  aame  time,  promisee,  if  he  ahonld  make  laige  aalea,  to  replace  tiia 
goods  so  sold,  and  where  the  property  mortgaged  ia  more  than  anffident  to 
pay  the  debt:  Btigg$  v.  Parkntixn,  37  Am.  Dec  89.  In  a  recent  caae  ia 
Kentucky,  a  peraon  had  purchaaed  the  oontenta  and  boaineaa  of  a  drug  aton^ 
to  be  paid  for  on  the  inatallment  plan,  and,  to  aecore  the  porchaae  moiMj, 
had  given  a  chattel  mortgage  upon  the  oontenta  ao  purchaaed  and  upon  all 
after-acquired  drugs  purchaaed  and  placed  in  the  store.  The  principal  can, 
together  with  EdgiU  v.  Hart,  5  Seld.  213,  and  Dams  v.  Bansom,  18  IIL  396^ 
waa  preaaed  upon  the  court  in  aapport  of  the  position  that  the  mortgagor, 
having  the  right  to  retain  the  poaaeaaion,  and  sell  and  repleniah  the  sbotk 
without  accounting  to  the  mortgagee,  the  mortgage  waa  fraudulent  and  void 
aa  operating  to  hinder  and  delay  the  creditora  of  the  mortgagor.  The  coorl 
refused  to  follow  them  aa  being  in  some  respects  in  conflict  with  the  coirent 
of  adjudications  in  that  state  respecting  chattel  mortgages,  viz.,  that  they 
were  not  embraced  within  the  rule  that  absolute  sales  of  personal  property 
not  accompanied  by  posaession  are  fraudulent  per  ae.  It  waa  thereforB  hdd 
that  the  mortgage  waa  only  invalid  aa  to  tho  subsequently  acquired  property, 
the  court  saying:  ''Although  the  attempt  to  make  the  mortgage  embraot 
anbsequently  acquired  property,  though  ineffectual,  may  have  been  preju- 
dioial  to  the  righta  of  creditora  aa  preaenting  an  apparent  obstacle  to  the  en- 
forcement of  their  legal  remedies,  no  auffioient  reaaon  ia  perceived  for  p»- 
mitting  that  fact  alone  to  invalidate  the  entire  mortgage:"  Ron  ▼.  TFiboa,  7 
Bnah,  85. 


ASBBEWB  V.  DaYIBON. 

[IT  Nxw  HAMnmaa,  4U.] 
FaBTT  MIT  Qxvs  AK  OmoB  Copt,  from  the  registry  of  deeds,  9m  prima  Jatk 

evidence  in  aU  oaaea  where  the  conveyance  ia  not  immediately  to  himseU^ 

but  he  ia  in  privity  with  the  title  conveyed  by  the  deed. 
OonirANT  AGAIK8T  iNouxBaANOB  IS  Bbokxn  Iucidiatelt,  and  a  fight  ol 

action  aoomea  at  onoe,  if  an  inoombrance  exista  at  the  time  of  the  ooa- 

veyance. 
Gbahtob,  hatksq  Cowsajxtkd  aoaikst  Ikoumbbanob,  when  notified  of  an 

action,  and  to  come  in  and  defend  it,  involving  the  qusticm  of  an  inema- 

brance,  ia  bound  by  the  Judgment  in  that  action. 
OouirexL  Fus  ov  Qiuntkb  abb  a  Pabt  or  thb  Damaobs  agalnat  a  grantor  for 

breaoh  of  covenant  against  incumbrances,  where  the  grantee  has  oom- 

menoed  and  loet  an  action  involving  the  eziatenoe  of  an  Incnmbranoa. 

OovENAST.    Defendant,  in  his  deed  to  plaintiff  of  lot  number 
86,  covenanted  against  incumbrances.    Plaintiff  alleged,  as  i 
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breach  thereof,  the  ownership  of  all  the  pine  timber  on  the  lot, 
at  the  time  of  the  execution  of  the  deed,  in  one  Qilchrist,  upon 
which  ownership  issue  was  joined.  Plaintiff  introduced  in  evi- 
dence the  deed  from  defendant  to  himself;  also  office  copies  of 
deeds  from  one  Hobart  to  defendant,  and  from  one  Wallace  to 
Hobart,  and  from  Gilchrist  to  Wallace,  of  the  said  lot  number 
36,  the  latter  reserving  all  the  white-pine  timber  on  it,  and  the 
right  to  take  it  off.  Subsequent  to  plaintiff's  deed,  Gilchrist 
conveyed  his  right  to  the  timber  to  one  Cobleigh,  who  entered 
and  carried  a  portion  of  it  away.  Plaintiff  brought  suit  against 
him  for  a  supposed  trespass,  in  which  he  was  defeated.  The 
court  admitted  the  above  evidence  against  defendant's  objec- 
tions. Judgment  for  the  plaintiff.  The  other  facts  appear  in 
the  opinion. 

Eastman  and  Wetla^  for  the  plaintiff. 

Toung^  Benton,  and  BeHows,  tot  the  defendant. 

By  Court,  Paseeb,  0.  J.  The  deed  from  Gilchrist  to  Wallace 
was  in  the  chain  of  titie  under  which  the  plaintiff  derived  his 
title,  and  if  he  had  been  tracing  title  in  support  of  his  action, 
the  copy  would  have  been  admissible,  notwithstanding  it  might 
have  shown  exceptions  and  reservations.  It  is  equally  admissi- 
ble here,  therefore,  as  either  of  the  other  copies,  and  the  ques- 
tion is,  whether  an  office  copy  of  a  deed  is  admissible  in  evidence 
without  an  attempt  to  prove  the  original,  for  any  purpose  except 
to  trace  and  support  a  titie  to  the  party  producing  it  f  We  are  of 
opinion  that  the  rule  allowing  a  copy  to  be  used  is  not  limited  to 
the  case  of  apariyusingitin  support  or  defense  of  a  real  action, 
but  extends  to  cases  where  the  pariy  derives  his  claim  of  titie 
under  the  deed,  a  copy  of  which  is  produced:  Pollard  v.  Melvin, 
10  N.  H.  664;  Loomis  v.  Bedd,  11  Id.  74;  WUliams  v.  Wetherbee, 
2  A^^  829.  In  the  first  of  these  cases  it  is  said  that  where  due 
proof  has  first  been  made  of  the  last  conveyance,  that  is  of  the 
deed  to  the  pariy  himself,  ''the  previous  conveyances  connect- 
ing with  it  may  be  sustained  by  office  copies  as  prima  facie  evi- 
dence;" and  in  the  second,  that  it  is  only  when  he  claims  titiea 
through  deeds  which  have  been  recorded,  that  he  is  entitied  to 
offer  copies  in  evidence,  without  an  effort  to  produce  the  orig- 
inals. The  evidence  in  this  case  is  sufficient  under  both  thesa 
limitations  of  the  rule. 

There  is  no  objection  that  the  plaintiff  had  not  proved  the 
deed  to  himself,  upon  a  covenant  in  which  this  action  is  founded. 
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ftnd  he  claims  his  iiVLe,  whatever  he  has,  through  the  deeds 
of  which  he  introdaced  copies.  He  is  in  privity  with  these 
oonveyanoee,  and  entitled  to  the  benefit  of  any  covenants  they 
may  contain  running  with  the  land.  But  under  our  system  of 
registry,  it  is  not  nsnal  for  subsequent  grantees  to  have  the 
custody  of  deeds  under  which  their  title  is  derived,  and  they 
may  resort  to  office  copies  from  the  register's  office.  It  will  per- 
haps express  the  rule,  with  technical  precision,  to  say,  that  a 
party  may  give  an  office  copy,  from  the  registry  of  deeds,  as 
prima/oicie  eridence  in  all  cases  where  the  conveyance  is  not  im- 
mediately to  himself,  but  he  is  in  privity  with  the  titie  conveyed 
by  the  deed.  On  the  execution  of  the  deed  from  the  defendant 
to  the  plaintiff,  if  there  was  any  existing  incumbrance  upon  the 
land  the  covenant  against  incumbrances  was  broken  immedi- 
ately, and  the  plaintiff  was  at  once  entitied  to  an  action.  Bat 
he  could  recover  only  nominal  damages  until  he  had  sustained 
actual  damages  by  the  breach:  4  Kent's  Com.  471;  MUchdl  v. 
Warner,  6  Conn.  497;  PrescaU  v.  Ihiman,  4  Mass.  629  [3  Am. 
Dec.  246];  Norman  y.  Wells,  17  Wend.  136. 

The  matter  set  up  in  defense  of  the  action  which  was  thus 
brought  against  Cobleigh,  it  api)ears,  was  an  incumbrance  upon 
the  land,  by  means  of  a  reservation  of  a  right  to  take  off  the 
timber,  which  existed  before  the  execution  of  the  deed  from 
the  defendant  to  the  plaintiff.  The  defendant  having  had  no- 
tice of  the  pendency  of  that  suit,  and  of  the  defense  set  up,  in 
order  that  he  might  come  in  and  contest  the  right  of  Cobleigh, 
must  be  bound  by  the  verdict  in  that  case  establishing  the  ex- 
istence of  the  incumbrance.  He  had  an  opportunity  to  come 
in  and  contest  it,  had  he  seen  fit  so  to  do.  It  was  a  suit  in 
which  one  of  the  parties  to  the  record  was  a  party,  and  the 
other  was  vouched  in,  or,  according  to  the  modem  practice,  no- 
tified to  come  in  and  act  as  a  party. 

The  remaining  question  is,  whether  the  plaintiff  is  entitled  to 
all  the  damages  he  has  recovered.  The  charge  of  the  court  au- 
thorized the  allowance  of  the  counsel  fees  paid  by  the  plaintiff 
in  the  former  suit.  Bickert  v.  Snyder,  9  Wend.  416,  is  a  direct 
authority  in  favor  of  the  recovery  of  counsel  fees  as  a  part  of  the 
costs,  where  the  action  is  against  the  grantee,  and  he  is  ericted. 
And  the  reason  for  the  allowance  of  the  costs  apjMara  to  be  the 
same  where  the  titie  is  tried  in  an  action  brought  hy  the  grantee, 
and  the  paramount  titie  is  set  up  by  way  of  delenie:  Eaynes  t. 
Stevens,  11  N.  H.  86. 

Judgment  on  the  verdict. 
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CoTBMAKT  AGAINST  Incumbbakcb,  wbbn  Bboksn.— The  wordfl,  grant,  bar- 
g»in,  and  sell,  by  operation  of  the  statute,  are  a  covenant  against  all  ineom- 
brances  done  or  suffered  by  the  grantor.  This  covenant,  if  broken  at  all,  ia 
broken  the  moment  it  is  entered  into:  Dmh  v.  Voneida,  14  Am.  Deo.  617. 
See  also  Logan  v.  MaMer,  33  Id.  338;  Foote  v.  Burned  36  Id.  90;  Moon  v. 
Merrill^  anUe,  593. 

Nonox  TO  Wab&antob  ot  Suit  and  to  CJomx  in  and  Dxvxnd,  and  effect 
of  judgment:  See  note  to  Andretoa  v.  Denwon,  ante,  565. 

Mkasusb  of  Dakaqss  vob  Bskach  of  Covenant  against  Inouicbranoks: 
Funk  V.  VonMot  14  Am.  Deo.  617;  FooU  v.  Burnet,  36  Id.  90.  The  general 
rule  is,  that  the  measure  of  damages  is  the  sum  paid  to  remove  the  incum- 
brance, with  compensation  for  the  grantee's  trouble  and  expenses:  WiUaon  v. 
WUlBon,  25  N.  H.  229;  but  counsel  fees  for  defending  the  action  upon  which 
the  covenantee  was  evicted,  accruing  ^fter  the  covenantor  has,  upon  notice, 
assumed  the  defense,  are  not  part  of  the  damages:  KeimiBon  v.  T^kr,  18 
Id.  220. 


Ekowi/tok  v.  Bbadley,  Adm^b. 

[17  Nbw  HAMPtmas,  468.] 

TmanmE  n  not  Answxbablb  fob  Losses  occuning  without  any  tnlt  er 
ne^gence  on  his  part. 

yjjLK  that  a  Tbusteb  oan  not,  in  ant  Cask,  Invsst  Funds  in  hh 
Hahim  upon  Personal  SBcnmrnr,  has  not  been  adopted  in  New  Hamp- 
shire. 

If  a  Tbusteb,  hayino  Tbust  Funds  in  his  Hands,  Keoleots  to  iNTisf 
them  or  take  security  in  some  mode,  a  good  reason  should  be  shown. 

Ovabdian  Taking  Note  Payable  to  Himself  Individuallt,  without  a 
designation  of  his  official  character,  can  not  be  admitted  to  show,  on  tha 
failure  of  the  debtor,  that  it  w^  taken  for  the  funds  of  his  ward. 

Ouabdian  Eebpino  the  Funds  of  his  Tbust  Sepabate  fbom  his  owv, 
and  accounting  for  the  interest  received,  is  not  chargeable  for  mon^ 
lying  idle,  unless  for  his  neglect;  and  it  is  not  negligence  to  keep  oo 
hand  a  sum  only  sufficient  to  meet  contingent  expenses. 

TBirffTEB  MmNO  Tbust  Monet  with  his  own,  and  keeping  no  separata 
account,  must  be  charged  with  interest  at  five  per  cent,  annually  at  least, 
and  his  bondsmen  may  be  liable  in  case  of  loss. 

Ouabdian  Obuoed  to  Dibbubsb  Monet  from  time  to  time,  may  charge  a 
reasonable  sum  for  those  services,  according  to  their  amount  and  char- 
acter. 


Appeal  from  a  decree  of  the  probate  court,  charging  appel- 
lant with  sundry  sums  in  an  account  rendered  by  him  aa 
guardian  of  Aaa  Herrick,  upon  the  following  reasons:  1.  Ap- 
pellant was  disallowed  that  portion  of  his  ward's  funds  loaned 
to  one  ETans.  2.  He  was  charged  compound  interest  on  all 
funds  in  his  hands  during  the  whole  of  his  guardianship.  8. 
His  annual  chaxge  of  twelye  dollars,  for  taking  care  of  his  ward, 
was  disallowed,  and  a  gross  sum  of  sixty-five  dollani  substi- 

Ax.  I>aa  Tox..  ZUn— 81 
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tuted,  aveiaging  five  dollars  a  year.  Appellant  loaned  said 
Evans  three  hondred  and  forfy  dollars  on  his  personal  secuiitj, 
and  took  a  note  therefor  payable  to  himself.  Four  years  after, 
said  Evans  failed;  in  consequence  of  which  a  portion  of  said 
sum  was  lost. 

Fletcher,  for  the  appellant. 
Eaton,  for  the  apx>ellee. 

By  Court,  Pabsxb,  0.  J.  A  trustee  is  not  answerable  for  losBee 
occurring  without  any  fault  or  negligence  on  his  part  The  rale 
that  a  trustee  can  not  in  any  case  invest  funds  in  his  hands  upon 
personal  security,  has  not  been  adopted  in  this  state.  But  gener- 
ally, security  should  be  obtained,  for  any  except  small  sums,  hj 
mortgage  or  deposit  in  a  savings  bank,  or  by  a  surety  upon  a 
note;  and  if  a  trustee  neglect  to  invest  or  to  take  security  in 
some  mode,  a  good  reason  should  be  shown:  Smiih  y.  SmtOi,  4 
Johns.  Ch.  281.  If  a  guardian  lends  the  funds  of  his  ward  to  a 
merchant  in  business,  without  a  surety,  and  suffers  them  to  re- 
main for  any  length  of  time,  that  is  such  negligence  as  will  make 
him  answerable  for  losses  occurring  from  such  loan.  If  he  take 
a  note  payable  to  himself  individually,  without  a  designation  of 
his  official  character,  he  can  not  be  admitted  to  show,  on  the 
failure  of  the  debtor,  that  it  was  taken  for  the  funds  of  his  ward. 

If  a  guardian  or  trustee  keeps  the  funds  of  his  trust  separate 
from  his  own,  and  accounts  for  the  interest  received,  he  is  not 
to  be  charged  when  the  money  lieS  idle,  except  for  his  neglect; 
and  it  can  not  be  considered  neglect  if  a  sum  sufficient  to  meet 
contingent  expenses  be  kept  on  hand,  or  if  a  sum  so  snudl  that 
a  prudent  person  would  not  seek  an  investment  for  it  lies  idle. 
But  if  he  mixes  the  money  with  his  own,  and  keeps  no  separate 
account,  he  must  be  charged  with  interest  at  five  per  cent,  an- 
nually, at  least:  Oordon  v.  West,  8  N.  H.  465;  and  his  bondsmen 
maj  be  liable  in  case  of  loss. 

If  the  guardian  is  obliged  to  disburse  money  from  time  to  time, 
he  may  diarge  a  reasonable  sum  for  these  services,  according  to 
their  amount  and  character.  There  is  nothing  before  us  to  show 
any  services,  nor  does  it  appear  that  the  decree  of  the  judge  of 
probate  is  otherwise  unjust  or  burdensome. 

Decree  affirmed. 

Invisthxnt  bt  Guabdiak  07  Tbubt  Funds:  See  Loivett  v.  Mhud,  82  An. 
Oeo.  206,  and  note  208,  where  other  cases  are  collected. 

Invbstmibnts  Which  Tbustbes  uay  Make  without  bdno  Llablb  m 
Loss:  See  note  to  Jiyc^s  Estate^  40  Am.  Deo.  606-518,  where  the  snl^eol  is 
diseoased  at  some  length. 
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Mabston  v.  Marston,  Ex*b. 

[17  Kbit  Haxpbhzbs,  603.] 
PVOLABATIONS  07  A  TbSTATOB,  MaDB  AT  THE  TiMX  WHBN  Hx  EZXOOTSD  AHD 

DnjVKBxr  an  Instbuicbnt  alleged  to  be  a  codicil,  are  a  part  of  the  ret 

ILktogation — ^Valid  Will  of  Real  and  Personal  Estate,  executed  ao- 
cording  to  the  requirements  of  the  statute,  may  be  revoked  as  to  the 
personal  estate,  or  a  part  of  it,  by  any  instrument  in  writing  which 
would,  if  standing  alone,  be  a  good  will  of  personal  estate. 

tMBTBUHXNT  Valid  AS  A  Well  OF  PERSONAL  Propebty,  when  there  is  • 
prior  valid  will  of  real  and  personal  property,  may  be  admitted  to  pro- 
bate to  a  limited  extent  as  a  codicil,  but  not  so  as  to  be  a  chaige  on  tiM 
real  estate. 

Appeal  from  a  decree  disallowing  the  probate  of  a  certain  in* 
stnunent  as  a  codicil  to  the  will  of  S.  P.  Marston.  The  instm- 
xnent  was  a  promise  to  pay  his  nephew,  the  appellant,  or  order, 
fifteen  hundred  dollars,  with  interest,  two  years  from  date,  re- 
Berving  the  power  of  revoking  the  same,  and  ending  in  these 
words:  "If  not  revoked  by  me,  ♦  ♦  ♦  then  this  obligation 
given  to  my  nephew  above  mentioned  shall  remain  in  full  force 
and  virtue,  any  disposition  that  I  have  made  previously  of  my 
property  to  the  contrary  notwithstanding."  It  was  signed  by 
the  testator,  and  attested  by  one  witness.  Evidence  was  admit- 
ted, that  Marston  signed  the  paper  in  the  presence  of  the  wit- 
ness, and  requested  him  to  sign  it,  remarking  that  it  was  a 
family  matter;  that  he  was  going  to  Havana,  a  sickly  countfj. 
Evidence  was  also  admitted,  that  Marston,  the  morning  he  leSk 
for  Havana,  gave  the  paper,  in  a  sealed  envelope,  to  the  father 
of  appellant,  and  requested  him  to  keep  it  two  years,  saying 
that  if  he  lived,  he  should  return  from  Havana,  but  if  not,  ha 
might  open  it.  The  jury  found  that  the  instrument  was  signed 
and  executed  by  Mkrston,  and  intended  as  a  bequest  to  his 
nephew,  in  case  of  his  decease. 

Emery  and  Barilett,  for  the  appellant. 
Hackett^  tat  the  executor. 

By  Court,  Pabkbb,  C.  J.  It  does  not  appear  from  the  report 
that  there  was  any  objection  at  the  trial  to  the  admissibility  of 
the  testimony.  If  there  had  been,  it  must  have  been  overruled, 
the  declarations  of  S.  P.  Marston  being  made  at  the  time  when 
he  executed,  and  when  he  delivered  the  paper,  and  tending  to 
show  the  character  of  those  acts.  It  comes  within  the  familiaf 
principle  which  admits  declarations  as  a  part  of  the  reg  yestar. 
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The  question  whether  this  instrument  can  be  admitted  to  pro- 
bate, as  a  testamentary  paper,  and  operate  as  a  oodidl  to  the 
will  of  S.  P.  Marston,  is  one  of  more  difficulty.  The  objection, 
if  there  be  one,  to  admitting  the  paper  to  probate  as  a  will  of 
personalty,  is,  that  there  was  at  the  time  of  its  execution  a  will  of 
S.  P.  Marston  in  existence,  executed  according  to  the  require- 
ments of  the  statute  relating  to  wills  of  real  and  personal  estate, 
which  will  i*emained  upon  his  death,  and  has  been  proved  and 
allowed.  This  paper  can  not  operate  without  affecting,  to  the 
same  extent,  the  disposition  of  the  properly  of  the  testator  made 
by  that  wiU,  and  to  that  extent  therefore  operating  substantially 
like  a  revocation  of  that  will,  and  a  new  disposition  of  the  prop- 
erty. 

It  is  urged  that  the  operation  of  this  paper  is  not  by  way  of 
revocation  of  the  will,  or  any  part  of  it,  but  as  a  supplement  to 
it,  leaving  the  provisions  of  the  will  to  stand,  but  withdrawing 
a  portion  of  the  property  from  the  operation  of  the  reaiduaiy 
devise  contained  in  it.    But  it  is  not  necessary  to  consider  that, 
as  we  are  of  opinion  that  a  valid  will  of  real  and  personal  estate, 
executed  according  to  the  requirements  of  the  statute,  may  be 
revoked,  as  to  the  personal  estate,  or  a  part  of  it,  by  any  instru- 
ment in  writing  which  would,  if  standing  alone,  be  a  good  will 
of  personal  estate.    A  will  of  real  and  personal  estate  may  be 
revoked  as  to  either,  by  any  conveyance  of  the  subject-matter^ 
by  an  instrument  sufficient  for  the  purpose,  or  even  by  a  trans- 
fer of  personal  property  without  any  writing.    But  the  revocation 
in  such  cases  results  from  the  fact  that  the  testator  has  parted 
with  his  tide,  and  has  nothing  on  which  the  will  can  operate. 
They  do  not  determine  how  the  power  of  revocation  must  be  exer> 
cised,  where  the  property  still  remains  the  property  of  the  testator. 

The  statute  at  present  in  force,  enacts  that  **  no  will,  or  dause 
thereof,  shall  be  revoked,  unless  by  some  other  valid  will,  or 
codicil,  or  by  some  writing  executed  in  the  same  manner,  or  by 
canceling,  tearing,  obliterating,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  by  his  consent,  and  in 
his  presence."  The  statute  recognizes,  as  one  of  the  modes  of 
revocation,  some  other  valid  will  or  codicil.  May  this  paper  be 
a  valid  will  or  codicil?  It  is-  certainly  not  a  very  formal  will; 
bat  its  lack  of  form.will  not  prevent  it  from  operating  as  a  will, 
if  it  is  found  to  be  sufficient  in  substanoe:  Sunt  v.  EwU,  4  N. 
H.  484  [17  Am.  Dec.  438};  Gage  v.  Ooffe,  12  Id.  871.  If  thii 
paper  stood  alone,  it  might  be  admitted  as  a  valid  will  of  pe^ 
0onal  estate,  on  the  authorities  just  cited. 
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Uy  then,  the  pieyioiiB  will  had  been  a  will  of  personal  estate 
only,  this  might,  if  necessaiy,  have  operated  as  a  xeyocation  of 
it.  If  the  words  of  the  statoiie,  **  or  hj  some  writing  executed 
in  the  same  manner,"  might  be  regarded  as  somewhat  ambigu- 
onSy  leading  it  doubtful  whether  the  writing  thus  referred  to 
must  be  executed  in  the  same  manner  as  the  will  to  be  reToked, 
they  do  not  appear  to  qualify  the  previous  words,  **  some  other 
Talid  will  or  codicil,"  and  any  writing  which  may  operate  as  a 
valid  will  or  codicil  would  be  sufficient  for  the  purpose  of  rey- 
ooation* 

But  the  original  will,  being  a  will  of  real  as  well  as  personal 
estate,  the  next  question  is,  may  this  be  revoked  as  to  the  per- 
sonal estate,  or  a  part  of  it,  by  an  instrument  which,  although 
it  would  operate  as  a  sufficient  revocation  if  the  former  will  was 
of  personalty  alone,  is  not  sufficient  to  operate  as  a  revocation 
of  a  will  of  real  estate?  That  this  instrument  can  not  revoke 
the  original  will  as  to  the  real  estate  seems  to  be  clear.  It  is 
not  a  valid  will  to  pass  real  estate,  and  can  not  be  set  up  against 
a  will  of  real  estate  as  an  implied  revocation :  Winslow's  Appeal^ 
14  Mass.  421;  AUamey  OeneraX  v.  Ward,  3  Yes.  331. 

But  a  will  may  be  revoked  pro  tarUo.  Treating  alienation  as 
a  revocation,  it  is  said  that  it  operates  as  a  revocation  pro  tanto 
only:  Caries  v.  Thomas,  4  Greenl.  341.  This  kind  of  partial 
revocation,  if  it  is  striotty  a  revocation,  occurs  daily.  This, 
however,  is  not  the  only  mode  of  revocation  pro  tanto.  See 
Larkina  v.  Larkim,  3  Bos.  &  Pul.  16;  'ShaH  v.  SmUh,  4  East, 
419.  Another  will,  executed  with  the  same  formalities  as  the 
flxst,  but  disposing  of  only  a  part  of  the  estate,  would  present 
a  dear  instance  of  a  partial  revocation  as  to  real  estate.  And 
ihfire  is  authority  to  show  it  to  be  equally  true  that  there  may 
be  a  revocation  of  a  will  of  real  and  personal  estate,  so  &r  as 
relates  to  the  personal  estate,  by  another  instrument  making  a 
testamentary  disposition  of  the  personal  estate:  Olasscock  v. 
Smiiher,  1  Call,  479;  Winslow's  Appeal,  14  Mass.  424.  See,  also, 
GaUini  v.  NoMe,  3  Mer.  690;  Brown's  Exfr  v.  TUden,  5  Har.  & 
J.  871.  In  Brown  v.  Thomdike,  15  Pick.  388,  the  testator  hav- 
ing in  his  life-time  conveyed  all  the  interest  he  had  in  real 
estate,  it  was  held  that  his  will,  executed  in  a  manner  sufficient 
to  pass  real  and  personal  estate,  was  revocable  by  any  writing 
sufficient  to  revoke  a  will  of  personal  estate. 

But  it  is  further  objected  that  if  this  instrument  is  admitted 
to  probate,  it  may  affect  the  real  estate,  because  it  may  be  neo* 
easaxy  to  sell  the  real  estate  to  satisfy  the  legacy.    The  instm* 
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ment  does  not  purport  to  charge  the  lands  of  the  deceased  with 
the  payment,  and,  to  avoid  any  such  possibiliiy,  it  may  be  ad- 
mitted to  a  limited  probate.  In  Tappenden  v.  Walsh,  1  Phillim. 
352,  where  a  married  woman  had  made  a  will  without  the  con- 
sent of  her  husband,  a  probate  was  granted,  limiting  its  opera- 
tion to  the  separate  property  of  the  wife.  See,  also,  Winslaw 
ei  al.y  Appellants,  14  Mass.  424,  where  the  court  intimates  that  a 
limitation  may  be  imposed,  after  probate,  if  the  executors  should 
apply  for  leave  to  sell  real  estate  to  pay  legacies  bequeathed  in 
the  codicil. 

Decree  admitting  the  instrument  to  a  limited  probate  not 
affecting  real  estate. 

DiCLAKAXiOKB  07  ▲  TssrATOB:  Sm caseB oolleoted in th« ntitmioJkmw. 
Brown,  15  Am.  Deo.  400,  and  Jackfon  v.  Kniffim,  8  Id.  395. 

Bktooatiovov  Wills  See  oases  oolleoted  in  note  to  Awioii's  fFIB;  S9 
Deo.  174. 


Evans  v.  Galb. 

[17  ISfmw  Haxpikisb,  673.] 

livnoBSEB,  DisoHASOBD  FBOM  LiABiLiTT,  PAYING  THB  NoTB  npon  ft  demtnJ 
made,  with  a  fall  knowledge  of  the  facts  upon  whioh  the  demand  mm 
founded,  can  not  recover  back  the  sum  he  so  Tolontarily  paid. 

PiBSON  Entitled  to  Rescind  Contract  to  Pat  Monet  ob  to  Dkuybe 
Antthing,  in  order  to  do  so  must  first  restore  to  the  other  party  wha^ 
ever  may  have  been  received  in  exchange  for  the  money  or  other  thing  he 
seeks  to  recover  back,  and  to  which  he  would  become  entitled  as  his  own 
property  immediately  upon  the  rescission  of  the  act,  whose  proper  eflbel 
would  have  been  to  vest  it  in  the  other  party. 

Vote  is  not  NsoEsaABiLY  Entibslt  Wobthless  beoanae  the  maker  ia  ra» 
garded  at  the  present  time  as  being  poor,  or  beoanse  he  may  not  for  a 
period  of  time  be  able  to  pay  all  or  any  part  even  of  hia  debts. 

Assumpsit.    The  facts  appear  in  the  opinion. 

EastTnan,  for  the  plaintiff. 

Fogg,  for  the  defendant. 

By  Court,  Woods,  J.  The  plaintiff  in  this  case,  having  held 
a  note  against  one  Knight,  had  indorsed  it  in  a  manner  to  sa^s 
himself  from  liability.  The  note,  in  this  form,  came  into  the 
hands  of  the  defendant,  who  found  means  to  induoe  the  plaini- 
iff  to  pay  the  note  under  a  belief  that  he  might  be  holden,  not- 
withstanding the  qualified  terms  of  the  indorsement.  This  aoi 
entitled  the  plaintiff  to  the  possession  of  the  paper,  and  it 
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acoordingly  delivered  to  him.  It  was  his,  as  it  would  have  be- 
come his  in  case  he  had  purchased  it. 

This  transaction  the  plaintiff  seeks  to  avoid,  and  to  recover 
iDOck  the  money  that  he  has  paid,  upon  the  ground  that  it  was 
brought  about  by  means  of  imposition;  and  that  the  x>ayment 
was  made  by  him  through  mistake  as  to  his  rights.  Two  ques- 
tions are  presented.  One  of  these  is  wholly  irrespective  of  any 
measures  supposed  to  have  been  employed  to  cause  a  mistake, 
and  arises  upon  the  instructions  given  by  the  court  at  the  trial, 
to  the  effect,  that  if  the  plaintiff  paid  the  money  by  reason  of  a 
misapprehension  of  his  legal  rights,  or  of  the  law  as  affecting 
his  rights  in  the  case,  he  was  entitled  to  recover  back,  in  the 
present  action,  the  money  so  paid.  The  other  proceeds  upon 
the  ground  that  the  payment  was  induced  by  such  causes,  or 
made  under  such  circumstances,  as  would  entitle  the  plaintiff 
to  treat  the  transaction  as  a  nullity,  and  to  insist  upon  being 
restored  to  the  position  in  which  he  stood  before  he  was  drawn 
into  it.  This  question  is,  whether,  before  bringing  the  present 
action,  he  ought  to  have  offered  to  restore  the  note  to  the  party 
of  whom  he  received  it,  upon  making  the  payment;  or,  in  other 
words,  whether,  before  he  had  the  right  to  consider  the  money 
which  he  had  paid  to  Gale  as  money  had  and  received  by  Gale 
for  the  use  of  the  plaintiff,  it  was  necessary  for  him  to  restore 
to  Qale  what  he  had  received  from  him,  and  for  which  he  had 
paid  that  money. 

On  the  first  of  these  questions  the  law  is  perfectly  dear  that 
where  a  man  demands  money  of  another  as  a  matter  of  right, 
and  he  pays  it,  with  a  full  knowledge  of  the  facts  upon  which 
the  demand  is  founded,  he  never  can  recover  back  the  sum  he 
BO  voluntarily  paid.  By  submitting  to  the  demand,  he  that 
pays  the  money  gives  it  to  the  person  to  whom  he  pays  it,  and 
makes  it  his,  and  closes  the  transaction  between  them.  The 
language  of  Gibbs,  J.,  in  Brisbane  v.  Dacres,  5  Taunt.  152,  ex- 
presses the  substance  of  the  doctrine  of  many  authorities. 
*'  Every  man  is  to  be  chaiged  at  his  peril  wiih  a  knowledge  of 
the  law,  and  there  is  no  other  principle  which  is  safe  or  practi- 
cable in  the  common  intercourse  of  mankind:"  Kent,  Ch.,  in 
Lyon  V.  Bichmond,  2  Johns.  Ch.  57.  To  the  same  effect  are 
BiUne  v.  Lundey,  2  East,  4G9;  Stevens  v.  Lynch,  12  Id.  38; 
Sprague  v.  BirdsaU,  2  Cow.  419;  Clarke  v.  Butcher,  9  Id.  674; 
Lawry  v.  Bourdieu,  Doug.  470;  BucJdey  v.  Stewart,  1  Day,  183. 

The  mistake  or  ignorance  which  takes  from  the  act  performed 
its  voluntary  character,  and  from  the  party  performing  it  his 
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power  of  election,  and  which  is  equivalent  in  its  effects  to  oon- 
stiaint,  is  a  mistake  or  misapprehension  as  to  &ct8,  and  not  as 
to  ihe  law.  The  instructions  of  the  court  were  the  oontniiy  d 
this,  and  the  verdict  should  for  that  cause  be  set  aside. 

As  to  the  other  question  stated,  if  one  has  been  induced  to 
make  a  contract  to  pay  money,  or  to  deliver  anything,  by  such 
means  that  he  is  entitled  to  rescind  the  transaction,  he  must,  in 
order  to  do  so,  first  restore  to  the  other  party  whatever  may 
have  been  received  in  exchange  for  the  money  or  other  thing  be 
seeks  to  recover  back,  and  to  which  he  would  become  entitled 
as  his  own  property  immediately  upon  the  rescission  of  the  act, 
whose  proper  effect  would  have  been  to  vest  it  in  the  other  party: 
Shepherd  v.  Temple,  8  N.  H.  465;  Luey  v.  Bundy,  9  Id.  298  [32 
Am.  Dec.  869].  Of  this  there  is  no  question;  but  it  is  said  by 
the  plaintiff,  that  the  note  which  he  received  of  the  defendant, 
to  which  he  became  entitled  on  paying  the  money  which  he  now 
seeks  to  have  restored  to  him,  was  of  no  value,  and  that  he  is 
therefore  excused  from  restoring  it.  What  might  be  found  to 
be  the  rule  of  law  if  the  note  could  be  regarded  as  wholly 
worthless,  it  is  not  necessary  now  to  determine;  for  there  is  not 
evidence  in  the  case  that  shows  the  note  to  be  of  such  a  char- 
acter. A  witness  testified  that  the  signer  of  the  note  was  pooT^ 
and  that  he  had  had  a  claim  against  him,  which,  by  reason  of 
the  poverty  of  that  party,  he  had  been  unable  to  collect.  This 
is  the  substance  of  all  the  evidence  that  exists  upon  the  subject 

But  we  are  not  to  regard  the  note  of  an  individual  as  wholly 
worthless  for  the  reason  merely  that  he  is  regarded  at  the  pres- 
ent time  as  being  poor,  or  because  he  may  not  for  a  period  oi 
time  be  able  to  pay  all  or  any  part  even  of  his  debts.  Before  a 
note  can  be  pronounced  wholly  worthless,  that  is  actually  doe 
and  legally  binding  upon  the  maker,  it  must  appear  not  only 
that  he  is  at  present  unable  to  pay  any  part  of  it,  but  it  must  be 
shown  beyond  all  reasonable  doubt  that  such  inability  will  con- 
tinue for  the  future.  The  party  must  be  shown  to  be  irretrieF- 
ably  poor,  and  unable  to  pay  anything,  before  the  court  can  in- 
struct a  jury  that  his  note  is  wholly  worthless  in  the  hands  ot 
the  person  to  whom  it  is  x>ayable.  It  may  not  be  easy  to  point 
out  what  kind  of  proof  might  be  sufficient  to  establish  such  a 
proposition,  but  it  is  quite  clear  that  the  facts  found  do  not  re- 
move all  probability  of  future  ability,  and  do  no  more  than 
establish  that  he  is  at  present  unable  to  pay.  It  would  be  con- 
tiaiy  to  all  experience  to  hold  that  the  note  of  an  individual  if 
wholly  worthless  for  the  mere  reason  that  he  is  at  present  un- 
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able  to  pay,  or  for  the  mere  reason  that  sodi  inabilily  had  eon- 
turned  for  a  period  of  time,  and  amounted  even  to  a  case  of 
total  poverty  and  destitution.  We  oan  not  Bay,  as  a  matter  of 
law,  that  a  note  which  is  legally  Innding  upon  the  maker  of  it, 
in  favor  of  the  pariy  entitled  to  possession  and  control  of  it,  is 
of  no  value  whatever  to  that  party,  without  much  more  being 
shown  than  appears  in  the  case. 

Without  determining,  therefore,  whether  a  case  is  made  by  the 
evidence  which  could  entitle  the  plaintiff  to  avoid  his  act,  or  to 
rescind  the  transaction  upon  other  grounds  than  the  mistake 
that  has  already  been  a  subject  of  discussion,  it  is  plain  that 
the  verdict  must  be  set  aside  on  account  of  the  errors  commit- 
ted by  the  court  in  the  particulars  that  have  been  mentioned* 

New  trial  granted. 

MeKMT  YoLUHTABiLT  Pau),  uhdib  vo  Lmial  QBUOAnoir,  wifH  Fuia 
Kkowuedos:  See  Stemm  y.  JTead,  81  Am.  Deo.  617;  Didbsni  v.  Jom$9  27  U. 
48S,  mod  note;  note  to  WaiU  ▼.  LeggeU,  18  Id.  443;  Barkhamiied  v.  (km,  IS 
Id.  92,  and  note. 

Tmi  PBiKGiPAL  OAsm  was  before  this  court  again  twice:  See  18  N.  H.  897» 
and  21  Id.  240,  in  which  it  appean  that  the  note  had  been  paid  faj  the 
of  the  plaintiff,  who  had  a  general  but  mdefinite  authority  to  act  in  the 
action*  In  each  case  it  waa  held,  that  it  was  no  ezoiue  for  not  tetnming  ths 
note  before  bringing  an  action  to  recover  the  anurant  paid  npon  a  waa*  «f 
aailiuiHy  ia  tlie  aoo,  that  the  Tnalmr  of  the  note  waa  imolwnA^ 
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SATTEBTHWArrB   V.  EmLET  BT  AL. 

[8  Obbh^  OBASomr,  49.1 
FOfT-HTTniAL  SlTTLEKKNT,   MaDX  IN   PUSSUAKOI  OF    A  PaBOL  AnOO^ 

tUlL  Aobbucxnt,  will  bo  considered  upon  a  good  and  yaloabU  ooofU* 
exmtlon,  to  wit,  the  mArriage,  and  will  be  enforced  in  equity. 
Dbola&atioks  ov  ths  Husband  Madk  dubinq  Coyxbtubi^  an  not  raft* 
dent  evidence  of  an  antenuptial  agreement, 

RraZAL  IK  A  DXXD  07  SiTTLKMENT  18  NOT  ADXlSSIBIJi  AS  evidence  of  M 

antenuptial  agreement. 
Ded)  ov  Srtlsicxnt  Madb  bt  Husband  to  Witb  after  marriage^  in  pa^ 
■nanee  of  an  alleged  but  unproved  antennptUd  agreenMutk  If  voU  M 
against  creditors  of  the  husband,  where  their  debts  were  in  eristwwt  al 
the  time  the  deed  was  made. 

Thb  facts  are  stated  in  the  opinion. 

Kinsey  atad  H.  W.  Oreen,  for  the  oomplainaat. 

Dayton  and  Vroom,  for  the  defendants. 

Hainbb,  Chancellor.  The  bill  in  this  case  sets  forth  that  the 
defendant,  Mary  Ann  Reckless,  then  Mary  Ann  Patrick,  on  or 
about  the  second  of  October,  1837,  intermarried  with  the  de> 
fendant,  Joseph  W.  Reckless.  That  prior  to  the  marriage  it 
was  agreed  between  them,  that  certain  real  and  personal  estate 
of  which  she  was  then  seised  and  possessed,  should  be  conyeyed 
and  assigned  to  certain  uses  and  trusts,  and  subject  to  certain 
powers  and  limitations,  in  the  said  bill  mentioned,  part  of  which 
were  to  provide  for  the  enjoyment  of  the  properly  by  the  said 
Miaiy  Ann,  to  her  sole,  separate  use  during  the  oovertore.    Thai 


Jan.  1845.]  Satterthwaite  v.  Emlet.  619 

afterwards,  the  defendant,  Beckless,  represented  to  his  wife, 
that  in  the  event  of  her  death  he  would  deriye  no  benefit  from 
lier  estate;  that  she  could  not  make  a  will;  and  that  thej  would 
convey  it  to  a  trustee,  pursuant  to  the  antenuptial  agreement, 
as  soon  as  they  could  agree  upon  one,  and  induced  her  to  unite 
with  him  in  a  deed  to  his  son  Joseph,  who  was  to  immediately 
reconvey  the  property  to  his  father. 

Accordingly,  on  tiie  thirty-first  of  July,  1839,  Joseph  W. 
Beckless  and  his  wife,  executed  their  deed  to  Joseph  W.  Beck- 
less,  jun. ,  conveying  to  him  in  fee,  all  the  real  estate  of  the  wife; 
and  Joseph  W.  Beckless,  jun.,  at  the  same  time  reconveyed  the 
same  to  his  father,  by  deed  dated  first  of  August,  1889.  That 
these  deeds  were  kept  by  the  defendant,  Beckless,  in  his  trunk, 
until  the  first  of  March,  1841,  when  his  son  Anthony  foimd 
them,  and  put  them  on  record.  That  on  the  eleventh  of  June, 
1812,  Beckless  and  wife  made  a  deed  of  trust  of  the  same  prem- 
ises, to  Nathan  Satterthwaite,  the  other  complainant,  in  consid- 
eration of  the  antenuptial  agreement,  and  in  conformily  there- 
with, and  reciting  the  same.  That  subsequently  to  the  marriage, 
divers  judgments  were  obtained  against  Beckless,  upon  which 
all  his  own  properly  was  sold,  and  writs  of  testatum  fi,  fa.  were 
then  issued  and  levied  upon  the  property  of  the  wife,  and 
a  part  thereof  sold  by  virtue  of  the  older  judgment,  leaving  a 
surplus.  Application  was  made  to  the  supreme  court  by  the 
creditors,  for  an  order  appropriating  the  surplus  to  the  next  ex- 
ecution. That  the  supreme  court  declined  making  such  order, 
but  directed  the  money  to  be  retained  in  court,  until  the  valid- 
ity of  the  trust  deed  could  be  tested  by  suit  in  this  court.  The 
bill  prays  that  the  trust  deed  may  be  declared  valid  against 
Beckless  and  all  other  persons  claiming  under  him,  and  against 
the  defendants,  and  that  the  sale  of  the  residue  of  the  property 
may  be  perpetually  restrained. 

This  case  involves  the  interesting  question  of  the  validity  of  a 
post-nuptial  settlement  made  in  pursuance  of  a  parol  antenup- 
tial agreement.  And  if  such  antenuptial  agreement  were  fairly 
shown,  I  should  be  inclined  to  give  validity  to  the  settlement, 
in  pursuance  of  it.  Such  settlement  could  not  be  considered 
voluntary,  but  upon  a  good  and  valuable  consideration,  to  wit, 
the  marriage,  and  the  conveyance  of  all  the  wife's  estate.  But 
there  is  no  satisfactory  evidence  of  such  agreement.  The  dec- 
larations of  the  husband,  made  during  coverture,  and  shortly 
before  the  conveyance  by  the  wife  and  himself  to  his  son,  are  not 
sufficient.    To  allow  such  evidence  would  be  dangerous  in  th« 
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extreme,  and  wonld  enable  any  person  who  might  be  willing  to 
make  such  a  declazation,  to  defraud  his  creditors.  In  Beade  t. 
Livingston^  3  Johns.  Ch.  488  [8  Am.  Dec.  620],  similar  dedans 
tions  of  a  husband  were  regarded  as  insufficient  to  support  a 
settlement.  See  also  Atherlj  on  Miarr.  Sett.  148;  Bandd  ▼. 
Morgan,  12  Ves.  74. 

Equall;;  dangerous  would  be  the  admission  of  the  recital  of 
such  agreement  in  the  deed  of  settlement,  as  evidence  of  the 
agreement.  It  is  true,  that  efforts  have  been  made  in  courts  of 
equity,  to  sustain  settlements  purporting  to  be  founded  upon  s 
parol  antenuptial  agreement,  recited  in  the  deed:  Ihindas  t. 
Dulena,  2  Cox,  235;  S.  C,  1  Yes.  196.  But  if  allowed,  I  see  no 
reason  why  any  fraudulent  creditor  may  not  avoid  the  statute  in 
any  case,  by  a  mere  recital  in  his  deed,  of  an  antenuptial  agree- 
ment In  Beade  v.  Livingston,  supra.  Chancellor  Kent  doubted 
much  whether  a  post-nuptial  settlement  could  be  held  Tslid 
against  creditors,  by  the  mere  force  and  effect  of  a  recital  in  it 
of  a  prior  parol  agreement.  In  Batter^e  v.  Ibrrington,  1 
Swans.  106;  S.  C,  1  Wils.  88,  it  was  held  that  such  redtal 
was  conclusive  against  all  persons  claiming  under  the  settle- 
ments, but  not  evidence  against  the  creditors,  without  other  dis- 
tinct proof.  Beason  and  policy,  I  think,  demand  other  proof 
than  such  recital.  However  desirable  it  may  be  to  secure  to 
this  lady  her  property,  which  she  had  a  right  to  expect  would 
have  been  secured  to  her,  I  feel  constrained  to  say  that  the  deed 
of  trust  to  Satterthwaite  is  void  as  against  the  creditors,  all  of 
whose  debts  were  in  existence  at  the  date  of  that  deed. 

As  against  the  husband  and  all  claiming  under  him,  except 
such  creditors,  the  deed  is  valid,  and  the  trusts  therein  contained 
must  be  fulfilled  and  executed. 


Mabbiagi  SKRuaixNT  Void  as  to  Gbxditobs. — ^A  volontaiy  MfetiflOMni 
made  after  marriage  U  void  as  againat  prior  orediton,  and  to  if  one  wfaen  nol 
indebted  settles  Us  pitjperty  after  martiage,  and  soon  after  eontraoti  laig* 
debts  so  as  to  manifest  an  object  to  cover  np  Us  property,  the  settlemeDt  will 
be  held  void:  JeMm  v.  dement,  14  Am.  Dec  698,  and  note.  So  also  one 
made  porsoant  to  a  parol  agreement  before  marriage,  bat  without  refeniiv 
to  such  agreement,  is  void  as  to  creditors  exirting  at  the  time  the  BetUsnieal 
li  made:  Beade  v.  LMngtUme,  8  Id.  620^  and  note. 
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KTTVTBATiTi  ET  AL.  V.   MoBTON  ET  AL. 

[1  Hauxsd*!  Obavoibt,  SC] 

Bnaaio  Pxbtobmanoi  of  Conteaot  fob  Salb  of  PsRsoirAL  Pbopkbvt 

will  not  generally  be  enforoed  in  equity,  bat  tliere  are  exoeptioDS  to  <h« 

role. 
Tbust  of  Pbrsokaltt  mat  be  Cbbatkd  bt  Pabol.    The  Btatate  of  frandf 

does  not  extend  thereto. 
Tbusts  of  Pebsonaltt  will  bb  Envobobd  by  a  court  of  obanoery. 
TkANSFKB  OF  Stock  IK  A  Bank  WILL  BB  DsoBBBD  where  the  party  hold 

ing  it  received  it  with  the  understanding  that  he  should  transfer  it  to 

other  parties. 

Bill  for  spedfio  performanoe.    The  opinion  states  the  case. 
A.  Whiieheadf  for  the  complainants. 
A.  8.  Pennington,  for  the  defendants. 

Halstxd,  Chancellor.  One  objection  made  on  the  argument 
to  the  granting  the  relief  sought  by  this  bill,  was,  that  it  is  a 
bill  for  the  specific  performance  of  an  agreement  in  rdation  to 
personalty.  From  the  view  I  have  taken  of  the  case,  it  is  not 
neoessaiy  to  go  at  laige  into  the  learning  on  this  subject;  though 
much  was  said  at  the  hearing,  on  both  sides,  in  reference  to  the 
doctrine  of  equity  as  to  the  specific  performance  of  such  agree- 
ments. Courts  of  equity  will  not,  in  general,  decree  perform* 
ance  of  a  contract  for  the  sale  of  stock  or  goods,  inasmuch  as 
with  the  same  money,  either  not  paid,  as  in  agreements  to  deliyer 
goods  on  receiving  the  price  agreed  on,  where  the  party  agree- 
ing to  deliyer,  fails  to  do  so  on  tender  of  the  money,  or  recoT- 
ered  in  damages  where  the  money  has  been  paid,  the  same  quan- 
tity of  the  stock  or  goods  may  ordinarily  be  puchased.  But 
there  are  exceptions  to  the  rule;  and  the  supreme  court  of  the 
United  States  seem  inclined  to  give  relief  in  equity  by  specific 
performance  on  contracts  respecting  personalty,  to  a  greater  ex- 
tent than  that  to  which  the  court  of  chancexy  in  England  has 
yet  gone:  Barr  t.  Lapsley,  1  Wheat.  151;  Mechanic^  Bank  of 
Alexandria  v.  Seton,  1  Pet.  806.  And  in  Cowlea  t.  Whitman, 
10  Conn.  121  [26  Am.  Dec.  60],  specific  performanoe  by  transfer 
of  stock  was  decreed. 

But  the  case  made  by  this  bill,  if  established,  is  a  case  of  trust. 
It  appears  by  the  proofs,  that  the  three  hundred  and  serenty- 
eight  shares  were  transferred  to  Morton  in  pursuance  of  a  writ- 
ten agreement,  made  and  entered  into  by  and  between  Collins^ 
Uorton^  Perkins  &  Co.,  and  the  People's  Bank  at  Paterson,  on* 


622  Kimball  v.  Morton.  [New  Jersey. 

der  their  seals,  dated  October  21, 1841.  This  agreement  redUa 
that  the  parties  are  Tarionsly  interested  in,  and  have  daims  upon, 
certain  three  hundred  and  eighty-eight  shares  of  the  stock  of  the 
said  bank,  standing  in  the  name  of  Collins;  that  Perkins  k  Co. 
had  attached  the  interest  of  Collins;  that  Bigelow,  Canfield  k 
Co.  had  also  attached  the  same,  and  had  afterwards  assigned 
their  interest  to  Morton  (these  attachments  were  in  this  state); 
that  a  mutual  agreement  had  been  made  between  all  the  parties, 
for  the  final  settlement  of  the  whole  matter;  that  the  bank,  wiA 
the  assent  of  Collins,  should  hold  the  stock  until  after  the  set- 
tlement of  a  suit  in  New  York  between  this  bank  and  a  certain 
bank  in  New  York.  It  is  then,  by  the  said  written  agreement, 
consented  and  agreed,  that  a  provisional  transfer  of  three  hmi- 
dred  and  seyenty  shares  of  the  stock  be  made  to  Morton;  that 
the  certificate  for  the  said  stock  remain  in  escrow  in  the  hands  of 
L.  B.  Woodruff,  Esq.;  that  so  soon  as  the  settlement  with  the 
New  York  bank  is  carried  out,  the  transfer  to  Morton  shall  take 
effect  and  the  certificate  be  delivered  to  him;  that  thereupon  all 
dividends  in  arrear  on  the  stock,  should  be  paid  to  Morton;  the 
residue  of  the  three  hundred  and  eighty-eight  shares,  being  ten 
shares,  to  be  transferred  to  the  said  People's  Bank;  and  that  on 
the  execution  of  the  said*  agreement,  the  rights,  interest,  and 
claims  of  the  parties  thereto,  to  the  stock,  diould  be  deemed 
definitively  agreed  and  settled,  and  that  all  claims  and  demands 
on  each  other  in  relation  to  the  said  stock,  except  such  as  are 
created  by,  or  arise  under  the  said  agreement,  should  cease. 

Under  this  agreement,  the  three  hundred  and  seventy-eight 
shares  were,  on  the  day  of  the  date  of  the  agreement,  tranafened 
on  the  books  of  the  bank  to  Morton,  and  the  certificate  therefor 
was  delivered  to  Woodruff,  to  hold  and  deliver  pursuant  to  the 
terms  of  the  contract.  On  the  ninth  of  November,  1841,  Wood- 
ruff delivered  the  certificate  to  Morton,  and  took  his  receipt  for 
it  at  the  foot  of  the  agreement  or  a  copy  of  it.  There  is  nothing 
in  this  agreement  binding  Morton,  after  the  transfer  should  be 
made  to  him,  to  transfer  any  of  these  shares  to  any  person  what- 
ever. The  agreement  provides  only  for  the  transfer  to  him.  Ik 
is  not,  therefore,  by  force  of  anything  in  the  agreement,  that  the 
complainants  can  succeed.  They  claim  that  notwithstanding 
the  written  agreement  is  silent  as  to  any  transfer  by  Morton  oi 
any  portion  of  the  stock  after  he  should  receive  the  certificate 
tor  it;  yet,  that  it  was  agreed  between  the  parties  and  1^  Mor- 
ton, that  when  Morton  should  receive  the  certificate,  he  should 
transfer  forty-eight  of  the  shares  to  Perkins  &  Co.,  and  ajghtj 
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of  them  to  the  complainants,  and  retain  the  remaining  two 
hundred  and  fifty  shares  for  himself. 

Is  this  part  of  the  complainant's  case  established?    I  think  it 
is.     In  the  first  place,  the  terms  of  the  written  agreement  are 
opposed  to  the  idea  that  the  whole  three  hundred  and  seventy- 
eight  shares  were  to  be  transferred  to  Morton  for  his  own  ben- 
efit.    It  recites  that  the  parties  thereto  are  Tariously  interested 
in  and  have  claims  on  the  stock,  and  states  that  it  is  consented 
and  agreed  that  a  provisional  transfer  be  made  to  Morton. 
Again,  Morton,  in  his  answer,  does  not  claim  the  benefit  of  the 
written  agreement  according  to  the  terms  of  it,  but  admits  that 
he  did  agree  to  receive  two  hundred  and  fifty-three  shares  of  the 
stock  (I  am  satisfied  that  he  adds  the  three  shares  because  the 
complainants,  in  their  bill,  had  fallen  into  a  mistake  in  putting 
the  nnmber  Morton  was  to  have  at  two  hundred  and  fifty-three, 
instead  of  two  hundred  and  fifty),  for  the  indebtedness  of  Col- 
lins to  him,  and  to  transfer  ten  shares  to  the  bank  and  forty- 
eight  shares  to  Perkins  &  Co.;  and  admits  that  it  was  agreed 
between  all  the  parties,  that  when  Collins  should  pay  the 
costs  of  the  attachment  in  New  York  at  the  suit  of  him  and 
his  partner  Filly,  and  should  satisfy  the  creditors  who  had  comtf 
in  under  that  attachment,  and  repay  him  one  hundred  and  fifty 
dollars  he  had  advanced  to  Collins  to  pay  costs,  he  should  trans- 
fer to  Collins,  or  whoever  was  entitled  to  them  under  Collins, 
the  remaining  shares  (he  calls  them  seventy-seven,  deducting 
the  three  which  he  added,  as  before  stated,  to  the  two  hxmdred 
and  fifty);  and  he  admits  that  the  agent  of  the  complainants  was 
present  when  the  agreement  was  made,  and  showed  him  the  as- 
signment stated  in  the  bill  to  the  said  agent  of  the  complainant. 
I  think  that  this  answer,  as  it  is  drawn,  and  in  view  of  the 
nature  of  the  transaction  and  the  circumstances  attending  it, 
should  be  considered  a  sufficient  admission  of  the  trust.    If  the 
answer  could  be  considered  as  making  a  distinct  allegation  that 
such  conditions  were  agreed  upon  as  to  the  eighty  shares,  still 
it  admits  a  trust  as  to  these  shares;  and  I  think  parol  evidence 
is  admissible  to  show  the  terms  of  the  trust,  and  to  contradict 
his  allegations  as  to  conditions. 

It  was  objected  that  the  statute  of  frauds  requires  all  declar- 
ations or  creations  of  trust  to  be  in  writing.  The  statute  does 
not  extend  to  trusts  of  personalty:  2  Story's  Eq.  Jur.  972.  Three 
witnesses  on  the  part  of  the  complainants  testify,  that  the  agree- 
ment of  Morton  to  transfer  the  eighty  shares  to  CoUins  or  his 
assignees,  was  without  any  condition  whatever.    The  attachment 
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at  the  suit  of  Filly  was  not  till  after  the  aarignment  hj  OoDisi 
to  Morton  for  the  pnrpoBee  of  the  agzeemeni. 

I  am  of  opinion  that  the  complainants  are  entitled  to  xeBel. 
A  transfer  of  the  eighiy  shares  will  be  decreed. 

Decree  accordingly.  

As  %  general  rale,  the  oonrfe  wiU  not  decree  the  speoifio  dellTery  of  a  ehife* 
iel,  beoanae  in  sach  a  oaae»  the  party  hai  a  simple  and  adequate  remedy  at  lavi 
and  to  obtain  sach  a  decree,  it  ia  necessary  to  show  that  the  articles  hsft 
acquired  a  valne,  for  the  loss  of  which  no  damages  wonld  be  a  oompenation, 
or  that  no  adequate  remedy  at  law  exists,  and  then  a  ooort  will  eoforee  par 
formance:  Furman  v.  CUurt^  3  Stock.  306;  OcwUb  v.  WkHimiBm^  25  Am.  Bea 
SO;  Lifwng  ▼.  Qeddes,  16  Id.  606. 

Tbubib  of  Pkbsonaltt  mat  bb  Cbbatsd  B7  Pabol,  bat  the  evidence  mssk 
be  very  dear  and  convincing,  otherwise  the  court  will  not  decree  their  enf€n» 
ment:  SneUing  v.  UUerbaek,  4  Am.  Dec  661;  ffoge  v.  IJoge^  28  Id.  62;  note; 
TowUa  V.  Burioi^  24  Id.  400,  and  note;  Thon^Mon'9  heme  v.  IfActe,  1  Id. 
268;  Hwmu  v.  O'Catmer,  36  Id.  182,  note,  where  the  subject  is  dlscossed  sal 
oases  collected.  And  so,  also,  may  resulting  trusts  be  thus  estshUshad: 
Priiehard  r.  Browm,  17  Am.  Deo.  431;  WaOaeeT.Jh^lM,!  Jd.$KHO«mm 
V.  GaiMd,  6  Id.  372. 


Enolb  t;.  Haikes  ev  al. 

[1  KAx«nn»*B  OBAMOEax,  186.] 

PUBOHASIB  OP  PABT  OF  MoBTOAOED  PBKiriHKB  hss  a  xl^  tO  httf*  tilS  I» 

mainder  sold  first  towards  the  payment  of  the  mortgage^  imleahe  sgnai 
that  the  part  he  buys  shall  be  subject  to  the  mortgage,  and  the  amooBl 
due  on  it  a  part  of  the  consideration  price. 
Oeantbb  of  a  Pubohasbb  fbom  a  Mobtqaoob,  with  notioeb  baa  no  better 
equity  against  the  mortgagor  than  his  grantor  had. 

DErENDAnT  Haihes  gave  a  mortgage  on  certain  premiaee  owned 
by  him,  which  mortgage  afterwards,  by  assignment,  came  into 
plaintiff's  hands.  Haines,  after  the  mortgage,  sold  a  portion  of 
the  premises,  which  portion  came  into  the  possession  of  the 
other  defendants.  All  parties  had  notice  of  the  mortgage,  and 
there  was  evidence  that  there  was  an  agreement  that  the  land 
sold  should  be  subject  to  the  mortgage,  and  that  the  purchaser 
was  to  pay  fiye  hundred  dollars  due  on  the  mortgage  as  part  <J 
the  consideration.  The  cause  was  heaid  on  ibe  pleadings  and 
proofs. 

EUraUon,  for  the  complainant 

2bn  Eyckt  for  the  defendant  Haines. 

Jtffen^  for  the  defendant  Boss. 
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Halbted,  Chancellor.  Under  the  testimony  in  this  cause,  the 
twenty-four  acre  tract  is  first  chargeable^  to  the  extent  of  five 
hundred  dollars,  and  the  intetest  due  on  it  from  the  date  of  the 
conTeyanoe  from  Abraham  Haines  to  Barclay  Haines.  If  » 
mortgagor,  subsequently  to  the  mortgage,  sells  and  conveys  a 
part  of  the  mortgaged  premises,  an  equity  arises  in  favor  of  the 
purchaser,  to  have  that  part  of  the  mortgaged  premises  which 
remains  in  the  mortgagor  first  sold  for  or  towards  the  payment 
of  the  mortgage;  but  if  such  subsequent  purchaser  agrees  with 
the  mortgagor  that  the  part  he  buys  shall  be  subject  to  the 
mortgage,  and  that  the  amoxmt  due  on  the  mortgage  shall  be  a 
X)art  of  the  consideration  for  the  portion  he  buys,  equity  will 
not  interpose  to  protect  him,  by  subjecting  the  part  of  the 
mortgaged  premises  remaining  in  the  mortgagor  to  be  first  sold. 
A  subsequent  purchaser  of  such  portion  from  the  grantee  of  the 
mortgagor,  with  notice  of  the  facts,  has  no  better  equity  against 
the  mortgagor  than  the  first  purchaser. 

I  can  not,  under  the  circumstances,  direct  the  portion  re- 
maining in  the  mortgagor  to  be  first  sold. 


Thx  nuNoiPAXi  GASx  WM  tikeii  to  the  ocmrt  of  erron  sad  ^paali,  where 
the  decree  of  the  ehanoellor  wm  nnanimimily  afflimed:  Bom  v.  Hok^t^  1 
Hftlet.  Gh.  032. 

Saub  of  Pabt  of  Mobtqaoid  Pamnw  Bsndxbs  whasp  BuAnrs  Fibst 
LiABLB  to  be  applied  in  latiiifaotion  of  the  mortgage.  This  is  the  eetablished 
doctrine  in  New  Jersey.  In  Shcamon  v.  MarMt^  Sax.  413,  the  chancellor 
laid:  *' When  a  man  i^vea  a  mortgage  npon  his  property,  and  after  having 
done  10  wIIb  a  part  of  it  to  a  third  person  for  a  valuable  oonnderation,  juatioe 
demands  that  the  reddne  of  the  mortgaged  premises  in  the  hands  of  the 
mortgagor  shonld  satisfy  the  mortgage  debt."  So,  too»  in  Whiien  v.  Hendtt^ 
9on  et  ai.,  2  Halst.  Ch.  31,  it  was  held  that  the  lands  last  conveyed  are  liable  to 
be  first  sold  to  pay  a  debt  secnred  by  mortgage  on  the  lands.  In  Wikctfy, 
/>a9M  e<  at ,  3  Green's  Oh.  224,  it  was  held  that ''the  kmd  hMt  sold  most  be  first 
applied  in  discharge  of  the  mortgage  debt;  and  if  that  is  not  soffident,  then 
the  other  portions  in  the  inverse  order  of  the  sales;*'  and  the  same  doctrine 
has  been  affirmed  in  the  later  cases  of  WeatheHfif  v.  Slaekf  1  C.  B.  Green,  491; 
CfagHU  V.  Sine,  2  Beas.  400.  See,  also,  to  the  same  point,  Ndmm  v.  Bayoe^ 
23  Am.  Dec.  411;  Morriaan  v.  Beckwith,  16  Id.  136;  Owan  v.  Knapp,  29  U. 
741;  SUmey  v.  Shtdtz,  27  Id.  429. 

Bat  an  express  agreement  of  the  grantee  with  the  mortgagor  will  render 
the  property  purchased  equally  liable  with  what  remains:  Hajf  v.  BramhaU^ 
4  C.  B.  Green,  663;  SteeU  v.  iifufreiM,  4  Id.  410.  This  is  the  general  rule 
in  America,  and  the  current  of  authority  seems  to  be  almost  universal  in  its 
favor.  Kentucky  and  Iowa,  however,  adopt  a  difierent  rule:  See  Morrimm 
V.  BeckwUh,  16  Am.  Dec.  142,  note,  where  the  authorities  of  the  difiEBrent 
states  are  collected,  and  Onion  v.  Knapp,  29  Am.  Dec  741. 
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SiSBES   V.  SnBBS   BT  AL. 

kmmn  ari  Atfuoablb  in  Patmxht  of  Dkbtb  of  a  Daaanorr  is  cbb  0» 

DBE:  1.  Panooal  estate;  2.  Estatet  doTiaed  for  payment  of  debli;  t. 

Eitatea  daacoDded;  4.  Ettates  specifically  devised. 
LAn>  AoQuntiD  avteb  Makiito  op  a  Will,  and  which  deeoends  to  bain 

at  law,  will  be  liable  for  debts  of  the  deceased  in  prsf erenoa  to  land  apa- 

eifioally  devised. 

Damdcl  Subbb,  being  seised  of  a  certain  &nn  and  no  other 
land,  made  a  will  in  1837,  by  which  he  directed  his  executor  to 
pay  the  claims  against  the  estate  oat  of  his  personal  propertj; 
or  in  defect  of  there  being  sufficient  personal  property  to  pay 
sach  claims,  then  to  sell  so  much  real  estate  as  might  be  neces- 
saiy  to  do  so;  the  remaining  personal  property,  if  any,  to  be  di- 
between  his  widow  and  nephew;  the  real  estate  to  go  to 
widow  and  nephew  for  life,  remainder  to  Henry  Cole  and 
heirs.  After  malring  the  will  he  bought  another  farm,  paid 
part  cash,  and  afterwards  borrowed  money  on  his  bonds  to  pay 
the  remainder,  some  of  which  are  still  outstanding  against  the 
estate.  He  died  in  1841,  without  having  altered  or  republiahed 
his  will,  leaving  a  brother  and  nephew  and  nieces  his  heizB  at 
law.  A  bill  was  filed  by  the  derjaees  against  the  heirs,  pnajiug 
that  the  farm  last  bought  mi^t  be  sold  to  psj  the  debts.  Gbnse 
was  heard  on  demurrer. 

J7.  W.  Oreen  and  O.  D.  WaU^  in  support  of  demurrar. 
P.  I.  Olark  and  P.  D.  Vroom,  oonira. 

Halstsd,  Chancellor.  The  question  arising  iq;x>n  the  facta  in 
this  case  is,  whether  the  descended  lands  or  the  devised  lands 
shall  pay  the  debts.  The  order  in  which  assets  are  applicaUe 
iu  payment  of  debts,  as  stated  by  Lord  Thurlow,  is:  1.  The 
personal  estate;  2.  Ordinarily  speaking,  estates  devised  for  the 
payment  of  debts;  3.  Estates  descended;  4.  Estates,  specifio- 
ally  devised,  though  they  are  charged  generally  with  the  pay- 
ment of  debts.  Sir  B.  P.  Arden,  master  of  the  rolls  (after 
wards  Lord  Alvanley),  states  the  four  classes  thus:  1.  The 
general  personal  estate,  unless  exempted  expressly,  or  l^  plain 
implication;  2.  Any  estate  particularly  devised  for  the  puxpose 
and  only  for  the  purpose  of  paying  debts;  8.  Estates  descended; 
4.  Estates  specifically  devised. 

The  will  in  this  case  is  nothing  more  than  a  gBnexal  chaigeoa 
all  the  real  estate  the  testator  had  at  the  time  of  ™ft^"g  hii 
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willy  for  the  payment  of  his  debts,  or  of  such  portion  thereof 
as  his  personal  estate  should  be  insufficient  to  pay.  The  testa- 
tor haTing  acquired  lands  subsequent  to  the  maldng  of  the  will» 
which  on  his  death  descended  to  his  heirs  at  law,  the  question 
is,  whether  such  a  general  charge  on  all  the  estate  he  had  at  the 
time  of  making  the  will,  is  to  have,  the  effect  of  charging  the 
lands  devised  subject  to  such  general  charge,  in  exemption  of 
the  after-acquired  and  descended  lands.  At  the  mafcing  of  the 
wiU  the  testator  could  have  had  no  intention  as  between  the  de- 
Tued  estate  and  the  descended  estate,  for  the  reason  that  at  that 
time  he  owned  none  but  the  demised  estate.  The  will,  then,  is 
not  a  selection  or  designation  of  certain  lands  to  pay  debts,  in 
exoneration  of  other  lands. 

In  GaUan  v.  Hancock,  2  Atk.  424, 480,  decided  by  Loid  Haxd- 
wicke,  first  in  1742,  and  again  in  1743,  the  defendant's  husband 
being  seised  in  fee  of  an  estate,  mortgaged  it  in  1724,  to  secure 
flie  payment  of  a  bond  he  had  previously  given.  In  1728,  he 
made  his  will,  and  devised  to  his  wife  this  estate  in  fee,  and 
also  a  lifehold  estate.  The  will  sets  out  with  a  desire  that  all 
his  debts  may  be  paid  in  the  first  place;  and  concludes  with  a 
general  residuazy  devise  to  his  wife,  whom  he  makes  executrix. 
He  afterwards  bought  the  reversion  in  fee  of  the  lifehold  es- 
tate, and  died  without  altering  his  wilL  It  was  held  to  be  clear, 
that  the  purchase  of  the  reversion  after  the  making  of  the  will 
was  a  revocation  of  the  will,  pro  tanio;  and  consequently  this 
latter  estate  descended  upon  the  heir.  The  question  was, 
whether  the  descended  estate  or  the  devised  estate  should  pay 
the  debt  secured  by  the  mortgage.  The  lord  chancellor  first 
decided  that  the  devisee  should  take  the  devised  estate  cum 
ofMTC;  but  afterwards,  on  a  rehearing,  he  decided  that  the  de- 
aoended  lands  should  pay  the  debt. 

This  case  was  decided  in  favpr  of  the  devisee,  notwithstanding 
the  testator  had  left  a  mortgage  on  the  estate  devised.  The 
ehancellor  said,  that  in  equity,  the  land  is  only  regarded  as 
security  for  the  money;  and  that  the  election  of  the  holder  of 
the  bond  and  mortgage,  as  to  the  course  he  will  take  to  get  his 
money,  will  not  determine  which  fund  ought  properly  to  be 
changed,  nor  vary  the  right  as  to  those  funds.  In  the  case  be- 
fore us,  there  was  no  mortgage:  the  debts  are  general  bond 
debts,  or  simple  contract  debts  only.  The  case  of  Potow  v. 
(7orM,  8  Atk.  666,  in  1747,  also  decided  by  Lord  Hardwicke, 
was  a  case  in  which  the  testator  had  created  a  particular  trust 
oat  of  partioular  land,  for  the  payment  of  debts,  and  subject  tc 
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fhat  trust  devised  it  oyer.  It  was  held,  that  the  devisee  coald 
take  no  benefit  but  of  the  renuunder  after  the  whole  burden  apon 
it  was  dischaiigfed.  In  this  case  Lord  Hardwicke  ezpiesdj  vbo- 
ognized  the  decision  in  Oalton  y.  Hancock,  2  Id.  424. 

In  1780,  the  case  of  Davies  y.  Ibpp,  1  Bro.  C.  O.  624,  came  be- 
fore Lord  Thurlow.  Topp,  seised  of  real  estate  sabjed  to  a 
mortgage,  made  his  will,  and  as  to  his  worldly  estate,  real  or 
personal,  after  payment  of  his  debts,  disposed  thereof  as  follows: 
To  his  sister  Sarah  Lloyd  an  annniiy  for  life,  and  seyeral  pecan- 
iaiy  legacies;  and  charged  all  his  real  and  personal  estate  with 
the  payment  of  his  debts  and  legacies;  and  subject  thereto,  de- 
vised all  his  real  estate  to  his  nephew  for  life,  with  remaindesB 
oyer,  and  his  personal  estate  to  his  said  nephew.  After  making 
the  will  he  purchased  an  estate,  and  died  without  issue,  leaving 
the  said  Sarah  and  her  sister  his  heirs  at  law,  on  whom  the  affa> 
purchased  estate  descended.  In  this  case,  also,  the  lands  de- 
vised were  subject  to  a  mortgage  at  the  time  of  the  devise,  and 
remained  so  to  the  death  of  the  testator.  The  case  of  OaUon  v. 
Hancock,  2  Atk.  424,  was  relied  upon  on  the  part  of  the  deviBees, 
and  the  case  of  Powis  v.  Corbet  v^as  cited  on  the  other  side.  In 
giving  judgment.  Lord  Thurlow  said,  he  heard  the  devisees 
principally  to  obtain  a  distinction  between  OcUon  v.  Hancock, 
mipra,  and  Founs  v.  Corbet,  8  Id.  556.  He  decides  the  case  be- 
fore him  on  the  following  reasoning.  After  stating  that  in  PowU 
V.  Corbet  two  estates  were  in  the  possession  of  the  testator  whan 
he  made  his  will,  and  that  one  was  devised,  charged  with  a  tenn 
for  the  payment  of  debts,  he  says,  that  the  effect  of  the  fidl 
principle  of  the  decree  in  that  case,  and  in  the  case  of  OaUon  v. 
Hancock,  is  simply  this:  ''  Where  a  testator  gives  the  whole  of 
his  estate  at  the  time  of  the  devise,  subject  to  a  general  chaige, 
he  means  to  give  the  devisee  all  that  can  be  saved  of  his  a&iza 
after  payment  of  his  debts.  If  he  afterwards  becomes  possessed 
of  another  estate,  thus  much  is  clear;  by  charging  his  estate  (that 
is,  all  he  had  at  the  time)  with  the  payment  of  his  debts,  it 
could  not  be  in  his  contemplation  to  charge  the  estate  he  gave 
in  favor  of  an  estate  which  he  had  not.  In  such  case,  the  estate 
descended  (which  the  testator  had  not  at  the  time),  could  not 
have  been  the  object  of  an  intention  to  exempt:  whereas,  if  a 
testator  has  two  estates,  and  charges  one,  the  inference  is  that 
he  means  to  exonerate  the  other. '*  '*  The  principle  (he  says) 
which  seems  to  distinguish  the  case  of  OaUxm  v.  Hancock,  supra, 
is  this:  When  a  general  charge  is  made,  applicable  to  the  whole 
estate  of  the  testator  at  the  time,  no  intention  appeals,  that  the 
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^Btate  is  80  bh&iged  with  a  Tiew  to  ezoneKafte  futiue  ptapBfctji 
\mi  where  a  testator  charges  part  of  his  estate,  leaving  other 
part  (which  he  has  at  the  time)  to  descend,  his  inclination  to 
l>urd6n  a  part  in  exoneration  of  the  rest  is  manifest"  It  ooema 
to  me  that  this  reasoning  is  entirely  satisfactory. 

The  case  of  Manes  y.  Staler,  8  Yes.  295,  decided  hy  Lord 
XHdon,  is  not  opposed  to  this  Tiew.  The  question  there  wa8» 
"whether  the  will  created  only  a  general  charge,  or  a  particular 
charge  on  a  particular  fond.  The  will  declared,  that  if,  at  the 
decease  of  the  testator,  there  should  he  any  mortgages  or  other 
incumbrances  affecting  his  estates  in  Bantry,  Austerfield,  and 
Timberland,  or  any  of  them,  the  same  should  not  be  discharged 
cmt  of  his  personal  estate,  but  should  remain  charged  on  his 
said  estates  respectively,  until  discharged  by  the  seyeral  tenants 
for  life,  to  whom  the  said  estates  were  respectively  limited.  The 
testator  purchased  other  estates  after  making  his  will,  in  Ban- 
try,  Austerfield,  and  other  places,  which  descended  to  his  heirs 
at  law.  The  question  was,  whether  the  descended  estates  should 
be  applied  to  pay  the  mortgages  on  the  estates  at  Bantry, 
Austerfield,  and  Timberland.  Lord  Eldon  decided,  that  ''a 
real  fund  had  been  created"  in  that  case,  for  the  payment  of  the 
mortgage  debts.  He  said  that  **  a  real  fund  created"  was  the 
construction  he  put  on  the  term  '' 'selected/'  used  by  Lord 
Alvanley,  in  Manning  v.  Spicer,  He  said  he  perfectly  agreed, 
that  if  the  testator  had  done  no  more  than  generally  subjecting 
the  mortgaged  estates,  merely  leaving  them  subject  as  the  law 
would  if  he  had  said  nothing,  that  would  not  be  enough  to  pro- 
tect the  descended  estates.  He  declared  his  opinion  to  be,  that 
Che  testator  had  created  a  particular  fund  by  the  words  of  the 
above  stated  clause,  and  that  thereby  the  descended  estates  were 
exonerated. 

I  will  not  go  further  into  the  cases.  They  have  all  been  re- 
viewed by  Chancellor  Kent,  in  Livingston  v.  Newhirk,  8  Johns. 
Ch.  312;  a  case  presenting  the  very  question  raised  here,  and 
deciding  that  the  descended  lands  were  first  liable.  It  will  be 
BO  decreed  in  this  case. 

Decree  accordingly. 

Okdkb  to  bb  OBssavxD  IK  Mabshauno  AssiBTs  voB  THX  Patxbnt  Of  Dbbbi 
or  Dbobdbmt:  See  McCampbeU  v.  MeCampbdl,  15  Am.  Deo.  48;  Robmrds 
V.  fVartham,  22  Id.  738;  Bogen  v.  Sogers,  20  Id.  716;  CftoM  ▼.  Lochemmi^ 
16  Id.  277«  and  note  290,  where  other  oaaee  in  this  aeries  are  oolleoted. 

Dbsgbbdkd  liAims  Pbimabilt  Ijablb  fob  SrxGLiLTr  Dbbxss  Bcbatis  v» 
Wartkam,  22  Am.  Deo.  738. 


CASE  ADJUDGED 


IN  THE 


PREROGATIVE  COURT 


OF 

NEW  JEBSET 


Baiior  bt  al.  V.  Allen  bt  al. 

(1  HAsm»%  Obamsbbt,  M.] 

▲DTAVOUCiifT,  P&oov  OF.— Pioof  of  mere  perol  dedwmtioiifl  of  »  ftUlMr  IM 

he  liad  hilly  Adyaooed  »  child,  is  not  snffioieiit  to  oitabliah  aa  advaao^ 

ment. 
Idbm. — A  note  giTon  by  »  •on  to  n  fnther,  is  not  of  itwlf  evidenoe  of  an  aA- 

Tmnoement  by  the  father,  bnt  it  la  evidenoe  of  indebtodneaa  bj  tiia  aotti 
DnoHABGS  OF  Sheriff  fbom  LuBturr  fob  vot  Lxvtxvo  ExBOonov,  aftar 

defendant  had  died,  doea  not  diaoharge  the  debt. 
Debt  of  Hseb  to  iNrmATB.— Where  an  heir  owed  the  intestate  at  the  timi 

of  hia  death,  the  amoont  of  the  debt  ahoold  be  dedncted  from  amdi  InM 

share  in  the  diatribation  of  the  estate. 

MioHAKL  AxLKH  died  intestate,  leaving  six  children  and  fluee 
grandohildren,  the  children  of  his  son  James,  who  died  befora 
him.  During  the  lives  of  both  father  and  son,  the  former  had 
loaned  the  latter  money,  and  taken  his  note.  Before  James 
died,  the  father  sued  him,  got  judgment  for  seven  hundred  dol- 
lars, and  execution  was  issued  and  put  in  the  hands  of  the 
sheriff.  James  then  died,  and  Michael  signed  a  writing  at  the 
foot  of  the  execution  in  these  words: ''  I  hereby  dischaige  J.  W. 
Caldwell,  sheriff,  etc.,  from  all  liability  whatever  of  the  abore- 
stated  execution,  the  defendant  being  dead  and  no  further  pro- 
ceeding required  on  the  same.''  There  were  also  in  existence 
some  outlawed  notes,  given  by  James  to  his  &ther.  Upon  dis- 
tribution of  the  estate  of  Michael  Allen,  the  three  gianddhildren 
claimed  a  full  seventh  in  right  of  their  &tfaer,  deceased.  Thii 
was  resisted  by  the  other  heirs,  on  the  ground  that  James  had 
been  advanced  by  the  intestate  in  his  life-time.    The  court  de- 
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creed  in  favor  of  the  grandchildren^  giving  fhem  a  full  sefenih. 
The  sorviving  children  appealed. 

Jeffem  and  O.  D.  WaU,  for  the  appellants. 

Brauming  and  H.  W.  Oreen,  for  the  appelleea. 

Halbted,  Chancellor.  No  money  or  other  property  was  ad« 
vanced  by  the  father  to  James,  as  an  advancement,  in  form. 
Whatever  he  let  James  have,  he  took  his  note  or  obligation  for: 
he  put  it  in  the  shape  of  a  debt  from  James  to  him.  The  testi- 
monj  on  the  part  of  the  surviving  children,  even  if  all  admissi- 
ble, is  of  entirely  too  indefinite  a  character  to  establish  an  ad- 
vancement.  It  was  not  claimed,  I  think,  at  the  bar,  that  proof 
of  mere  parol  dedarations  of  a  father,  that  he  had  ftdly  ad- 
vanced a  child,  would  be  sufBcient:  See  Toller,  897;  Fawknery. 
WatU,  1  Atk.  407.  The  counsel  for  the  appellants  rely,  first,  on 
the  notes  given  hy  James  to  his  father.  A  note  given  by  a  son 
to  the  father  is  not,  of  itself,  evidence  of  an  advancement  by  the 
fiither.  It  is  evidence  of  indebtedness  by  the  son.  The  amount 
of  the  note  may  be  recovered  back  from  the  son,  either  by  the 
father,  in  his  life-time,  or  by  his  personal  representatives,  after 
his  decease;  but  no  part  of  an  advancement  can  be  recovered 
back.  The  veiy  object  of  the  father  in  taking  the  note,  should 
be  presumed  to  be,  to  avoid  the  inequality  which  would  result, 
if  his  personal  estate,  at  his  death,  should  be  insufficient  to  give 
to  each  of  his  other  children  an  equal  sum.  It  is  not  a  gift;  the 
father  does  not  divest  himself  of  the  property.  This  is  not  op- 
posed to  the  case  of  Wanmaker  v.  Van  Buskirk,  in  Sax.  Ch.  688 
[23  Am.  Dec.  748].  The  opinion  of  the  chancellor  in  that  case, 
that  the  amount  of  the  bond  was  an  advancement,  was  founded 
on  the  peculiar  circumstances  of  the  case. 

It  was  contended  that  the  notes  exhibited  in  this  case,  should 
be  considered  as  advancements,  because  they  are  outlawed.  If 
nothing  appeared  but  the  fact  that  these  notes  were  found 
among  the  papers  of  the  intestate  after  his  death,  and  that  they 
were  all  outlawed,  and  could  not  therefore  be  made  available  as 
debts;  it  might  be  a  serious  inquiry,  what  would  be  the  proper 
presumption;  whether  the  presumption  of  payment,  arising 
from  lapse  of  time,  or  the  presumption  that  the  father  omitted 
to  collect  them,  or  have  them  renewed,  on  the  ground  that  he 
was  willing  the  son  should  retain  the  amount  as  an  advance- 
ment. But,  in  my  view,  it  is  not  necessary  to  discuss  that  ques- 
tion in  this  case.  Under  the  admissions  and  acts  of  the  intes- 
tate, it  would  certainly  be  unsafe  to  declare,  that  the  whole 


63S  Bation  v.  Allkn.  [New  Jecsey. 

•moimt  of  {hflfle  notes  ahoold  be  consideied  eifher  adimncemeni 
or  debt.  It  appeazs  that  shortly  before  James  went  to  the 
south,  he  assigned  notes  to  his  father,  in  part  payment  of  what 
he  owed  him.  He  also  gaTe  a  bond  to  his  father  for  aeren  hun- 
dred dollars,  and  a  warrant  of  attorney  for  the  confession  of  a 
judgment  thereon;  and  judgment  was  entered  thereon  accord- 
ingly.  There  is  no  evidence  that  the  bond  was  given  on  a  nev 
or  separate  advance  of  money.  The  transaction  has  the  appear- 
ance of  a  settlement  between  them  of  the  amount  due  from 
James,  and  the  confession  of  a  judgment  for  the  amount.  I  am 
unwilling  to  consider  the  notes  as  evidence,  either  of  advanoe- 
nant  to  James,  or  of  debt  due  from  him  to  the  estate. 

There  can  be  no  doubt  that  James,  in  his  life-time,  and  his 
estate,  after  his  death,  was  indebted  to  his  father,  the  intestate, 
in  the  amount  of  the  judgment.  If  this  debt  had  been  re- 
leased by  the  father,  to  James  in  his  life-time,  it  might,  per- 
haps, be  considered  an  advancement:  OiJberi  v.  Wefher^^  i 
Bim.  &  Stu.  254.  But  it  remained  a  debt  from  the  estate  of 
James  to  his  father,  at  the  father's  death.  The  indorsement 
oiade  by  Michael  Allen  on  the  execution,  dischazging  the  fihenfl 
^'  from  all  liabilily  whatever  of  the  execution,  the  defendant  heiiig 
dead  and  no  further  proceedings  required  on  the  same,"  did  not 
discharge  the  debt,  so  as  to  entitle  James'  children  to  an  eqiul 
seventh  of  the  surplus,  exclusive  of  the  amount  of  this  judg- 
ment debt.  And  this  discharge  of  the  sheriff  was  not  an  ad- 
vancement to  James;  for  James  was  then  dead.  For  the  pur- 
pose of  settling  the  distribution,  the  amount  of  this  judgment 
debt  should  have  been  added  to  the  said  surplus;  and  dioald 
form  a  part  of  the  distributive  share  of  the  three  grandchildren 
who  represent  their  deceased  &ther,  James.  The  decree  of  dis- 
tribution made  by  the  orphans'  court,  was  made  without  respect 
to  this  judgment  debt;  and  the  children  of  James  were  decreed 
to  be  entitled  to  an  equal  seventh  of  the  surplus,  though  that 
surplus  did  not  include  the  judgment  debt. 

I  think  the  decree  is  erroneous.  The  orphans'  court  should 
have  added  the  amount  of  the  judgment,  with  interest  thereon 
to  the  death  of  Michael  Allen,  to  the  surplus  found  by  the  ac- 
count of  the  administrator  as  stated;  and  have  decreed,  that 
one  seventh  of  the  whole  sum  be  paid  to  each  of  the  sunriTing 
children;  and  that  the  judgment  against  James  be  satisfied, and 
the  residue  of  the  money  in  the  administrator's  hand,  be  paid 
to  the  children  of  James,  equally  among-  them.  A  decree  to 
this  effect  will  be  made  by  this  court. 
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Yah  Vuet  et  al.  t;.  Jokes  et  al. 

[1  Bn«aBB,840.] 

Q— 1IUT.T.Y  THB  Taking  of  a  Hiohek  Ssoubttt  Extikovibhbs  a  Don 
arifling  from  mere  matter  of  aoooont,  and  mergea  the  latter  into  the 
lonner. 

tamnrioN  ov  ths  Pabxeks  Dxtibmihbs  tbm  Chasaoteb  of  tbb  HioHm 
Sboubxtt  at  to  whether  it  ia  for  fntnre  evidenoe  of  debt,  in  whioh  oaae 
tiie  leeier  aecority  merges  in  the  greater;  or  whether  it  is  merely  for  ad- 
ditional aecority,  in  which  caae  the  acooimt  ii  keipt  open  and  the  leaser 
aecnrity  is  not  extingnished. 

bnanoN  of  Partibs,  how  DsrEBMnrxD. — Where  a  higher  secority  is 
taken,  the  intention  of  the  parties  is  to  be  determined  from  the  instm- 
ment  itself,  if  it  appears  on  its  face;  if  it  does  not,  then  from  the  next 
best  eWdenoe. 

Oebtiorabi  to  remoTO  certain  proceedings  had  under  the  **  act 
to  secore  to  creditors  an  equal  and  just  division  of  the  estates 
of  debtors  who  convey  to  assignees  for  the  benefit  of  creditors/' 
The  facts  sufficiently  apx>ear  in  the  opinion  of  the  court. 

Bajidolfh,  J.  The  papers  come  before  us  in  rather  an  irreg- 
ular form — there  being  two  statements  of  the  case  sent  up  by 
di£Eerent  branches  of  tihe  court  below;  and  under  a  rule  to  take 
proof  as  to  what  were  the  facts  in  evidence  before  the  court  of 
common  pleas,  there  have  been  two  sets  of  affidavits  taken;  and 
each  of  these  statements  and  affidavits  differs  from  the  others. 
Such  a  course  of  proceeding  may  have  grown  out  of  the  situa- 
tion of  the  court  and  the  parties  and  the  circumstances  of  the 
oase;  but  it  certainly  is  not  to  be  commended  for  a  precedent, 
nor  yet  can  this  court  reject  the  proceedings,  if  there  shall  ap« 
pear  to  be  sufficient  on  which  to  found  their  judgment. 

68S 
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The  caae  aoooiding  to  the  papers  is  thi&.  Some  time  prior  to 
December,  1841,  Samuel  Bridgart  of  Hudson  county,  made  an 
assignment  for  the  benefit  of  his  creditors,  amongst  whom  were 
the  plaintiffs  in  certiorari^  Van  Yliet  and  Wikoff,  who  filed  thdr 
account  pursuant  to  law,  amounting  to  two  thousand  one  hun- 
dred and  three  dollars;  to  which  Jones  and  the  other  defendants 
in  certiorari^  who  were  also  applying  creditors  of  Bridgart,  filed 
their  exceptions;  and  this  claim  and  the  exceptions  thereto  com- 
ing before  the  court  of  common  pleas  for  trial,  neither  party  de- 
manding a  jury,  the  court  disallowed  the  account  on  the  groond 
that  Van  Vliet  and  Wikoff  had  taken  a  bond  and  mortgage  at 
Bridgart  for  the  same  account.  Although  there  is  much  dis- 
crepancy as  to  what  was  proved  before  the  court,  f ortuoately  aa 
to  this  bond  and  mortgage,  both  the  statements  and  affidavits 
substantially  agree;  and  from  these  sources  it  api>ears  to  have 
been  proyed  before  the  court  below,  that  Bridgart  had  an  ae- 
oount  with  the  plaintiflh  for  goods  bought  of  them,  and  that  as 
a  collateral  security  both  as  to  that  account  and  also  a  fiutlier 
running  account,  all  of  which  is  embraced  in  the  present  claim, 
the  bond  and  mortgage  were  given — a  small  note  was  also  in- 
cluded in  the  account  and  covered  by  the  security.  The  moii- 
gage  was  on  a  house  and  lot  in  Jersey  Oity,  being  the  third  in 
priority,  and  a  Inll  to  foreclose  was  filed  by  one  of  the  prior 
morgagees  and  the  plaintiflb  made  parties,  who  also  became  the 
purchasers  of  the  property,  on  its  being  sold  under  a  decree, 
for  fifteen  dollars  less  than  the  amount  of  the  prior  incom- 
branoes.  There  can  be  no  doubt  as  a  general  rule,  that  the  tak- 
ing of  a  bond  and  mortgage  or  other  securily  of  a  higher  nature 
extinguishes  a  debt  arising  from  mere  matter  of  account;  yet 
this  will  depend  on  the  intention  of  the  parties.  If  the  higher 
security  was  given  as  the  future  evidence  of  the  debt,  to  which 
the  party  was  to  look  for  payment,  then  the  less  security  would 
merge  in  the  greater;  but  if  the  higher  security  was  to  be  merely 
additional  or  collateral  to  the  less,  showing  that  the  intention  of 
the  parties  was  to  keep  the  latter  open,  to  be  looked  to  for  pay- 
ment in  any  event — ^then  the  less  is  not  extinguished  by  the 
greater  security.  This  doctrine  is  familiar,  and  may  be  fonnd 
in  most  of  the  elementary  works  and  cases  that  treat  upon  this 
subject,  particularly  in  Chit,  on  Con.  607,  and  authorities  there 
cited.  The  defendant's  counsel  admitted  the  position,  but  in- 
sisted that  it  must  apx>ear  upon  the  face  of  the  instrument  itself, 
that  it  was  an  additional  or  collateral  security,  and  the  worb 
that  treat  on  this  subject  and  cases  adduced,  seem  to  give  coon- 
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tenance  to  thiB  idea;  for  in  the  former  it  is  oBDally  stated  as  all 
exception  to  the  general  doctrine  of  merger,  that  if  it  appear 
upon  the  face  of  the  instrument  that  it  is  intended  to  be  a  farther 
or  collateral  securitjy  then  the  role  of  merger  does  not  apply,  and 
iho  cases  referred  to  by  counsel,  are  of  the  description  where 
the  matter  appeared  upon  the  face  of  the  instrument.  But  these 
mathorities,  although  they  show  very  clearly  that  when  the  mat- 
ter does  so  apx>ear  the  general  rule  of  extinguishment  does  not 
mpply,  yet  they  do  not  therefore  prove  that  when  it  does  not  so 
appear  the  rule  does  apply;  and  if  such  cases  do  exist,  the 
labors  of  counsel  and  the  researches  of  the  court  have  failed  to 
produce  them. 

Deciding  the  case  then  upon  principle  rather  than  precedent, 
the  question  of  extinguishment  or  not  is  one  of  intention. 
What  did  the  parties  mean  by  the  transaction  7  Did  they  in- 
tend that  the  old  security  should  remain  open  and  the  new  one 
be  merely  collateral  or  additional;  or  did  they  intend  to  extin- 
goish  the  former?  This  intention  is  of  course  to  be  collected 
from  the  &ce  of  the  instrument  itself,  where  it  so  appears;  and  if 
it  does  not  so  appear,  then  from  the  next  best  evidence:  the 
only  difference  being,  that  in  the  former  case  the  security  itself 
proves  the  exception  to  the  rule,  and  also  the  intention  of  the 
parties,  whilst  in  the  latter,  the  party  alleging  the  exception 
must  prove  it.  And  in  this  no  evil  can  arise,  there  is  no  parol 
contradiction  of  a  written  instrument,  but  only  an  explanation 
as  to  the  object  for  which  it  was  given.  A  contrary  doctrine 
would  prohibit  parol  proof  of  the  payment  of  a  collateral  se- 
curity by  the  payment  of  the  original  claim,  unless  it  appeared 
upon  the  face  of  the  collateral  that  it  was  such.  In  this  parti- 
cular the  court  of  common  pleas  erred,  and  their  proceedings 
should  be  reversed. 

Judgment  reversed. 

Nkvius  and  Whixxbead,  JJ.,  concurred. 

HoBNBLOWxB,  0.  J.,  and  Oabpenteb,  J.,  did  not  hear  the  argu- 
ment, and  gave  no  opinion. 

Bond  Takxm  vob  Simfli  Coittract  Debt  mer^ges  and  dischaigM  the  debt: 
IfcNattghien  v.  Partridge,  38  Am.  Dec.  731;  WUliamB  v.  Hodgmm^  3  Id.  663. 
When  note  operates  at  payment  of  a  debt,  see  note  to  OUn  v.  Smith,  20  Id 
462;  HuickmB  v.  OkuU^  24  Id.  640;  CoaUlo  v.  Cam,  27  Id.  404. 

Takoto  Dkbiob^i  Notb  pob  a  PEM-KZiflTiNO  DsBT,  raiMB  a  preeomption 
of  payment;  bat  the  premmptioo  is  diapataUe:  BiOU  v.  Demi,  85  Am.  Deo. 
180^  and  nota 
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ShINN  ET  Ali.  U   ROBEBXa. 

[1  SmroHB,  43S.] 
RiOBT  OF  Aanov,  us  Whom.— Comiriisdonera  aathorized  I17  »  dtom  iC 

ooort  to  sell  oertain  real  estate,  have  a  right  of  action  in  their  ««■ 

namee  agatnet  a  porchawr  at  the  eale  who  faUa  to  oomply  with  the  eon- 

ditiona  of  each  lale. 
Bbalb  of  Lard  upov  Fazutkb  of  the  Pitbohasbe  to  Oomflt  wm  m 

CoiiDiTiOKS  of  the  fint  nla,  moat  be  made  npon  the  nine  oooditiani  ai 

the  first  as  nearas  may  be,  in  order  to  render  the  fint  porohaeer  HiUs 

for  the  difference  between  the  sales. 
ItnDKSfCM  OP  NnifBSB  OF  A0RS8.— Neither  the  description  in  an  -if*wp*«^ 

deed,  nor  an  order  of  sale  by  the  oonrti  is  eren  prima  /aeie  evidflneeel 

the  number  of  acres  in  the  land  ordered  to  be  sold. 
IfuTCAL  CoNDiTioNa  Mdtitallt  Prbobdiht.— Where  nmtual  oofeuatogs 

to  the  wliole  of  the  consideration  on  both  sides,  they  are  mntaa]  oodJi> 

tions,  the  one  precedent  to  the  other. 

Iff  AOBXKMXNTB  TO  PUBCHASB,  OoySKABTB  ABM  TO  Bl  COVBIBXJWD  A0001O> 

uro  TO  THS  InrsNT  of  the  parties,  and  are  always  construed  dependeil 

nnless  the  contrary  appears. 
Bun  ur  Cass  of  Motoal  CoirmrAiiTBb — In  oasea  of  mntaal  cpfeasati 

neither  vendor  nor  vendee  can  proceed  against  the  other  withcat  si 

actual  performance  on  the  part  of  phuntifi^  or  a  tender  or  refusal,  sod 

this  most  be  averred. 
Tdoi  Fixed  for  Pbriorvaiicb  is  of  tbs  Ebsshcs  of  a  Oohtbaot,  sad 

a  deed  not  execated  till  two  hoora  after  the  time  fixed  and  not  toidflnd 

till  nine  hoars  after,  is  not  in  tima. 


Assumpsit  on  special  agreement.  Plamtifb,  as  oommissioiierB, 
by  order  of  conrt,  made  a  contract  of  sale  wiili  defendant,  wlio 
had  bid  off  certain  real  estate  sold  by  them,  at  the  price  of 
one  hundred  and  seventeen  dollars  per  acre.  The  deed  was  to 
be  executed  and  ready  for  deliyery  on  March  20th  at  ten  o'clock 
A.  u.  It  was  provided  that  if  the  purchaser  should  n^lect  to 
receive  his  deed  at  the  time  and  place  specified,  and  pay  and 
secure  the  purchase  money,  the  property  should  be  advertised 
and  sold  again.  And  if  it  should  then  sell  for  a  less  price  than 
before,  the  purchaser  should  be  liable  for  the  difference.  De- 
fendant appeared  at  the  time  and  place  for  the  delivery  of  the 
deed,  but  the  commissioners  did  not  have  the  bill  ready  till 
nearly  one  o^slock.  The  deed  was  tendered  to  defendant  at 
seven  p.  m.,  when  he  refused  to  take  it.  The  land  was  sold 
again  at  ninety-nine  dollars  per  acre.  Plainti£b  then  brought 
this  suit  against  the  defendant  for  the  difference.  Teidict  f of 
plaintiff. 

A.  Browning^  for  the  defendant. 

O.  D.  WaU  and  W.  N.  Jeffers,  for  the  plaintiflti. 
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By  Oourty  Oabpbkteb,  J.  This  is  an  action  of  assumpsU, 
The  plaintifffl  are  commissioners,  authorized  bj  a  decree  of  the 
orphans'  court  of  the  county  of  Burlington  to  make  sale  of  the 
real  estate  of  one  Joseph  C.  Haines,  who  died  seised  thereof 
and  intestate.  The  declaration  is  special,  to  recover  the  spe- 
cific difference  between  a  first  and  a  second  sale;  the  defendant, 
a  purchaser  at  the  first  sale,  having  refused  to  comply  with  the 
conditions  of  such  sale;  and  the  premises  on  a  second  sale 
bringing  a  much  less  sum. 

Though  not  made  a  point  on  the  argument,  doubts  have  been 
suggested  as  to  the  ability  of  the  commissioners  to  bring  a  suit 
in  their  own  names  on  the  contract  entered  into  between  them 
and  the  defendant.  I  do  not  perceive  any  difficulty  on  that 
point.  In  the  case  of  such  sales,  the  deed  can  not  ordinarily 
be  previously  prepared  and  ready  for  execution  on  the  very  day 
of  sale;  the  purchaser  until  the  sale  has  taken  place  being  un- 
known; nor  can  the  purchaser,  in  the  uncertainty  of  becoming 
such,  be  expected  to  come  with  the  funds  to  complete  the  con- 
tract. Oonvenience  has  rendered  it  desirable,  and  even  neces- 
sary, to  insert  in  the  usual  conditions  of  such  sales,  that  the 
deed  shaU  be  delivered  and  the  money  paid  or  securities  given, 
on  a  subsequent  day.  In  order  to  bind  both  parties  to  the  per- 
formance of  their  contract,  such  contract  is  necessarily  reduced 
to  writing  and  signed  by  the  parties.  I  apprehend  it  will  not 
lie  in  the  mouth  of  a  defendant,  who  has  made  such  express 
stipulations  with  persons  having  a  power  of  sale,  to  deny  their 
ability  to  bring  suits  for  a  breach  of  such  contract.  The  incon- 
venience would  be  great,  which  would  result  were  a  rule  estab- 
lished that  would  destroy  the  ability  of  commissioners  or  public 
officers,  selling  by  mere  authority  of  law,  to  bring  suit  on  an 
express  agreement.  It  would  place  it  in  the  power  of  any  un- 
scrupulous and  designing  person  to  bid  off  property,  and  after- 
wards to  take  it  or  reject  it  as  caprice  or  interest  might  make  it 
desirable.  I  do  not  perceive  any  inconveniences  to  follow  the 
power.  The  commissioners  are  bound  to  sell  for  cash,  and  they 
must  account  for  the  whole  sum,  for  which  the  property  may 
have  been  sold.  Any  other  course  must  be  at  the  hazard  of  the 
persons  making  the  sale,  and  is  usually  the  result  of  special 
agreement;  as  an  agreement  on  the  part  of  the  parties  in  inter- 
est to  receive  the  securities  taken  by  the  commissioners.  Such 
an  arrangement  is  of  frequent  occurrence,  because  a  credit  given 
ordinarily  produces  a  better  sale.  The  proceeds  of  any  suit 
brought  by  the  commissioners,  as  in  the  present  case,  can  not 
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be  for  their  pawaie  benefit.  Their  duty  under  the  authority  of 
the  law,  being  to  some  extent  in  the  nato^te  of  a  trust,  the 
money  reoorered,  after  deducting  expenses  and  a  reasonable  re- 
muneration to  the  oommisaioners,  will  be  the  money  of  the  par- 
ties in  interest,  for  whose  benefit  the  sale  was  made,  and  its 
payment  over  would  be  enforced  by  the  proper  tribunal. 

In  concurring  in  the  propriety  of  setting  aside  the  verdict  in 
this  case,  I  do  so  for  the  reasons  and  on  the  points  following: 

1.  As  to  the  resale.  In  order  to  entitle  the  plaintiflh  to  re- 
cover, in  an  action  like  the  present,  I  hold  that  the  second  salt 
must  be  on  the  same  conditions  as  the  first,  as  near  as  may  be; 
or,  at  least,  on  conditions  equally  beneficial  to  the  purchaser,  bo 
far  as  regards  the  credit  to  be  given.  The  remedy  is  harsh,  and 
rests  strictly  on  the  contract;  and,  in  my  judgment,  the  pLuntift 
ought  to  be  held  to  show  that  they  are  within  the  spirit  and 
letter  of  such  contract.  It  might  be  ruinous  to  purchaseis,  if 
property  could  be  offered  for  sale  on  a  considerable  credit,  and 
in  case  of  failure  on  the  part  of  the  purchaser  to  comply  with 
the  conditions,  the  property  could  be  set  up  at  a  second  sale, 
either  for  cash  or  a  reduced  credit,  and  the  first  purchaser  held 
liable  for  the  difierence.  Such  failure  may  happen  from  igno- 
rance, from  inadvertence,  from  subsequent  misfortune;  and,  id 
the  application  of  an  action  so  harsh  and  penal,  the  vendoin 
should  be  held,  in  their  subsequent  sale,  to  conditions  under 
which  a  disposition  equaUy  productive  could  ordinarily  be  ex- 
pected. I  hold  the  answer  of  the  plaintiflh*  counsel,  that  Um 
vendors  have  a  right  to  make  the  conditions  of  the  second  aab 
such,  that  the  second  sale,  in  regard  to  the  credit  given,  shall 
be  equally  beneficial  to  them  as  the  first  would  have  been,  had 
its  conditions  been  complied  with,  to  be  unsatisfactory.  Sqh 
pose  the  first  sale  to  have  been  on  a  credit  of  one  year— no  un- 
usual period  of  credit— in  case  of  non-compliance,  shall  the 
vendors  be  permitted,  at  the  end  of  a  year,  to  offer  the  jiroperij 
again  for  sale,  but  for  cash,  and  hold  the  first  purchaser  liable 
for  the  difference?  In  this  case,  the  credit  on  the  second  sale 
was  lessened,  and  I  suppose  materiaUy,  to  the  probable  injmy 
of  the  sale;  but  as  I  know  of  no  mode  by  which  the  extent  of 
such  reduction  may  be  ascertained  and  fixed,  so  as  to  produce 
no  injury,  I  hold  that  the  credit  can  not  be  reduced  at  all,  if  it 
is  intended  to  resort  to  the  first  purchaser  in  this  form  of  action 
in  order  to  recover  the  difference  between  the  two  sales. 

2.  As  the  sale  was  made  by  the  acre,  it  became  neoooaaiy,  on 
the  part  of  the  plaintiffti,  to  prov#  the  number  of  acres  in  tbi 
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farm,  in  ordov  V/  ascertain  the  difference  of  the  two  sales  and 
the  extent  of  tb»  dilegedliabilify  of  the  defendant.  The  plaint- 
ifb  offered  no  fUreoi  evidence  of  Qie  number  of  acres.  The 
deed,  tendered  bj  them  to  the  defendant,  described  the  premises 
as  containing  one  hundred  and  forty-six  and  eighfy  one-hon- 
dierlths  acres;  and  upon  this  quantity  the  plaintiffs  bsused  their 
daim,  and  the  juzy  rendred  their  verdict.  The  proceedings  in 
the  orphans'  court,  the  order  of  sale,  etc.,  described  the  farm  as 
ocmtaining  about  one  hundred  and  fifty  acres,  more  or  less,  and 
tbe  judge  who  tried  the  cause  instructed  the  jury  that  these  pro- 
ceedings n^aie  prima  facie  evidence  of  the  quantity  of  land  sold. 
In  this  I  apprehend  the  judge  ened.  The  vague  description 
neoessaiy  merely  to  identify  the  property  intended  to  be  the 
■abject  of  such  proceedings,  is  no  evidence  to  fix  the  liability  of 
tluB  defendant.  Nor  can  the  plaintiffis,  though  acting  in  a  pub- 
lic capacity  and  under  oath  for  the  due  performance  of  their 
dniy,  by  their  own  statements  in  their  report,  or  in  their  deed, 
be  permitted  to  make  evidence  for  themselves,  in  their  own 


But  lastly:  one  of  the  conditions  of  sale  in  this  case  vras: 
«<  The  deed  will  be  executed  and  ready  for  delivery  to  the  re- 
■peotive  purchasers,  on  the  said  twentieth  day  of  liarch  next,  al 
ten  o'clock  ▲.  m.  of  that  day,  at  the  house  of  Charles  Bryan,  inn- 
keeper in  Mount  Holly,  in  said  county;  and  in  case  any  of  such 
purchasers  shall  neglect  to  receive  his  deed  at  the  said  time  and 
place,  and  pay,  etc.,  the  property  will  be  advertised  and  sold 
again,  and  if  it  produce  a  less  sum  than  the  former  bid  and  in- 
tereet  and  expenses,  the  purchaser  vrill  be  held  liable  for  the 
diCEBienoe."  It  is  not  necessary  again  to  recite  the  particular 
terms  of  the  payment  to  be  made  and  the  security  to  be  given 
for  the  balance.  It  is  sufficient  to  say,  that  it  is  a  case  of  de- 
pendent covenants.  In  great  relaxation  of  the  technicalities, 
with  which  this  branch  of  the  law  of  contracts  was  formerly 
loaded  and  perplexed,  it  is  not  now  the  employment  of  any  partic- 
ular word,  which  determines  a  condition  to  be  precedent,  but  the 
manifest  intention  of  the  parties.  One  of  the  rules,  upon  which 
the  construction  depends,  is  that  where  the  mutual  covenants 
go  to  the  whole  of  the  considenition  on  both  sides,  th^  are 
mutual  conditions,  the  one  precedent  to  the  other.  As  where, 
tn  the  conveyance  of  property,  the  whole  of  the  considenition 
money  is  either  to  be  paid  or  secured,  on  the  deliveiy  of  the 
deed.  Such  is  a  plain  case  of  stipulation  for  a  contemporane- 
ous performance,  a  performance  una  fiatay  and  where  neither 
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party  intends  to  trust  the  other.  In  agreements  for  pordnai 
indeed,  it  is  now  well  settled  that  the  covenants  axe  to  be  con- 
stnied  aooording  to  the  intent  of  the  parties,  and  are  therefoie 
always  to  be  oonstmed  dependent,  unless  a  contrary  intent  ap- 
pears: 1  Sug.  Y.  and  P.  271  (372);  Bank  of  Coiumbia  y.  Earner, 
1  Pet.  464;  in  Olatebroak  y.  Woodraw,  8  T.  R  374.  The  seDor 
ought  not  to  be  compelled  to  part  with  his  property,  witboat 
receiving  the  consideration;  nor  the  purchaser  to  part  with  Ids 
money,  without  an  equivalent  in  return.  Therefore,  if  either  % 
vendor  or  yendee  wishes  to  compel  the  other  to  observe  the  conr 
tract,  he  immediately  makes  his  part  of  the  agreement  prece- 
dent; for  he  can  not  proceed  against  the  otherwithont  an  aotoal 
performance  on  his  part,  or  a  tender  and  refusal.  On  the  one 
hand,  the  purchaser  can  not  maintain  an  action  for  the  non- 
deliyeiy  of  the  deed,  vrithout  having  £rst  paid  or  tendered  ths 
money:  Harvey  v.  IDrenchard^  1  Halst  126;  Addey  y.  EhoeU^  5  Id. 
804.  So  on  the  other  hand,  a  yendor  can  not  bring  his  aotkm, 
for  breach  of  the  contract,  vrithout  first  having  executed  and  ten- 
dered the  conveyance,  unless  the  purchaser  has  discharged  him 
from  so  doing;  and  an  averment  of  such  tender  must  be  mads 
in  the  declaration,  and  must  be  supported  by  proof:  E^feH  ads. 
Ghew,  2  Green,  447;  Bank  of  OoLwnMa  v.  JBo^ner,  1  Pet  467; 
Johnmm  y.  Applegaie,  Ooxe,  283;  Oreen  y.  Beynolda,  3  Johns. 
207. 

To  be  sure,  if  the  one  party  has  discharged  the  other  from  ths 
strict  performance  of  the  condition;  if  he  has  rendered  the  ex- 
ecution and  delivery  or  tender  of  a  deed,  futile  and  unneoeeBSiy 
by  an  express  declaration  that  he  will  not  receiye  it;  then,  the 
party  proceeding  by  setting  out  that  excuse  upon  the  face  of  the 
declaration,  may  be  relieved  from  the  necessity  of  proving  the 
offer  to  perform  his  part  of  the  mutual  agreement.    If  the  de- 
fendant prevent  the  performance  of  a  condition  precedent  by  his 
own  neglect  or  default,  it  is  equal  to  a  performance  by  the 
plaintiffs:  Ebtham  y.  East  India  Co.,  1  T.  B.  688.    In  the  esse 
of  Jone8  V.  BarkHey,  Doug.  684,  where  the  plaintiff  was  ready  and 
offered  to  perform  his  part,  but  was  discharged  1^  the  other; 
upon  averring  such  discharge  in  the  dedaiation,  it  was  held  that 
the  plaintiff  might  maintain  his  action  without  proving  a  tender; 
But  if  a  party  plead  a  tender  he  must  prove  it:  Per  Boiler,  3,, 
Doug.  695.     Such  may  be  regarded  as  the  unquestioned  role. 
It  is  unnecessary  to  examine  the  letter,  written  by  the  defendant 
to  one  of  the  commissioners,  to  ascertain  whether  it  contaioB 
such  a  declaration  of  the  defendant's  intention  not  to  reoeiTe  the 
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deed  and  fulfill  his  park  of  the  contract,  as  would  relieye  the 
plaintiffs  from  their  duty  to  execate  and  tender  the  deed.  They 
have  not  pleaded  the  discharge,  and  therefore  can  not  use  the 
letter^for  the  purpose  of  showing  a  waiver  on  the  part  of  the  de- 
fendant of  his  right  to  the  performance  of  this  condition  prece- 
dent. Unless  pleaded,  the  waiver,  if  any,  can  not  be  proved. 
The  plaintiffs  have  pleaded  a  tender,  and  th^  must  prove  it  ao* 
cording  to  the  averment  in  the  declaration. 

As  I  hold  it,  the  time  fixed  for  the  performance,  is  at  law 
deemed  of  the  essence  of  the  contract.  It  is  true  that  it  is  not» 
geneiallj,  so  considered  in  equity,  unless  the  parties  have  ex* 
presslj  so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  Courts  of  equity,  for  the  most 
port,  haver^gard  to  time  only  so  far  as  it  respects  the  good  faith 
and  diligence  of  the  parties.  Thus  courts  of  equity,  sometimes, 
will  not  decree  a  specific  performance,  though  damages  may  bo 
recovered  at  law.  So  those  courts  frequently  decree  a  speoifio 
performance,  when  the  action  at  law  has  been  lost,  by  the  de* 
fault  of  the  very  party  seeking  the  specific  performance,  if  it 
be  notwithstanding  conscientious  that  the  agreement  should 
be  performed.  It  is  thus,  in  cases  where  the  terms  of  the 
agreement  have  not  been  strictly  performed  on  the  part  of  the 
person,  seeking  specific  performance;  though  to  sustain  an  ac- 
tion at  law,  performance  must  be  averred  according  to  the  very 
terms  of  the  contract:  2  Story's  Eq.  Jur.,  sec.  776,  ^seg.;  1  Sug. 
Y.  and  P.  246,  840;  Taylor  v.  I/mgworih,  14  Pet.  174;  Hertford 
V.  Boore,  6.  Yes.  jun.  719,  note  to  Sumner^s  ed. 

**  The  general  opinion,"  says  Sir  Edward  Sugden,  vol.  1, 294, 
''  has  always  been,  that  the  day  fixed  was  imperative  on  the  par- 
ties at  law.  This  was  so  laid  down  by  Lord  Kenyon,  and  has 
never  been  doubted  in  practice.  The  contrary  rule  would  lead 
to  endless  difficulties."  He  adds,  that  perhaps  the  power,  as- 
sumed by  courts  of  equity,  of  dispensing  with  the  literal  per- 
formance of  contracts  is  to  be  regretted.  In  the  case  alluded 
to  before  Lord  Eenyon,  it  was  held,  that  according  to  the  con- 
ditions or  covenant,  and  the  pleadings  thereupon,  the  seller  of 
sua  estate  was  bound  to  be  prepared  to  produce  his  titie  deeds  at 
a  particular  day,  and  to  prove  such  readiness  and  that  he  did 
produce  them:  Berry  v.  Yovng,  2  Eep.  641.  So  in  an  action  of 
covenant  to  build  a  certain  mill  in  a  certain  place  and  by  a  certain 
time,  and  an  averment  accordingly,  it  was  held  that  the  dedaia* 
tion  was  not  supported  by  proof,  that  the  mill  was  erected  after 
the  time,  by  the  consent  and  agreement  of  the  defendant.    The 
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contnMst  must  be  proved  as  laid;  oUierwiae  ilie  defendant  hai 
no  notioe  of  what  he  is  caUed  npon  to  answer:  PMUps  t.  Btme, 
8  Johns.  892;  LiUler  y.  Holland,  8  T.  B.  690.  The  doetzine  is 
Tirtnally  held,  in  a  case  decided  in  this  state.  A  bond  was 
given,  conditioned  for  the  performance  of  certain  matters,  and 
afterwards  an  agreement  in  writing  was  entered  into  between 
the  parties,  enlarging  the  time  of  performance.  It  was  held, 
that  an  action  could  not  be  maintained  on  the  bond  for  tiie 
penalty,  bat  that  the  plaintiff  must  seek  his  remedy  on  tiie 
agreement  enlarging  the  time  of  the  performance.  It  is  a  de- 
cision that  arises  out  of  the  doctrine  that  if  strict  performance 
be  waived,  the  plaintiff  mnst  aver  accordingly,  so  that  the  proof 
may  correspond  with  the  averments:  Ibrd  v.  CampfiM^  6  Halst 
827  [20  Am.  Deo.  689].  In  the  case  of  WUde  v.  Fbrt,  4  Tumi 
884,  the  doctrine  is  held,  that  if  the  vendor  of  an  estate  at  ane- 
tion  does  not  show  a  dear  titie  by  the  day  specified,  the  por- 
ehaser  may  recover  back  his  deposit  and  rescind  his  contract 

It  is  hardly  necessary  to  multiply  anthorities.  It  may  be  laid 
down  as  the  settled  role,  that  where  time  enters  into  the  per- 
formance of  a  condition  precedent,  the  plaintiflh  mnst  avei  ac- 
cordingly, nnless  strict  performance  is  waived  or  otherwise  dis- 
charged by  the  defendant  In  case  a  discharge  of  the  strict 
performance  be  relied  apon»  as  a  waiver  by  the  defendant,  it 
mnst  be  pleaded.  The  role  most  apply — ^I  can  perceive  no  dif- 
ference in  the  principle — ^to  an  hour  as  well  as  to  a  day.  I  do 
not  allnde  to  the  question  of  proof,  as  to  how  far  a  reasonable 
allowance  may  be  made  on  account  of  the  difference  to  be  ex- 
pected in  the  docks  and  vratches  of  diflBarent  persona.  A  con- 
tsact,  to  be  performed  at  a  given  hour,  mnst  necessarily  be  gov- 
erned by  the  same  prindples  as  when  to  be  performed  on  a 
given  day;  the  same  rules  of  pleading  and  of  evidence  must  ap- 
ply to  the  one  caseas  to  the  other.  The  averment  of  the  plaint- 
ifls  is,  that  they  did  make  and  execute  the  deed  of  conveyance 
required,  and  that  on  the  day  and  at  the  place  specified  in  the 
conditions,  at  the  hour  of  ten  in  the  forenoon  of  that  day,  thej 
were  ready  and  offered  toddiver  the  said  deed  to  the  defendant, 
according  to  the  terms  and  conditions  of  the  said  sale.  The 
proof  is,  that  the  deed  was  not  executed  and  ready  for  deliveiy 
until  more  than  two  hours,  and  not  actually  tendered  until 
some  nine  hours,  after  the  time  specified  in  the  conditions  and 
averred  in  the  pleadings.  It  is  not  a  mere  question  of  evidence 
under  the  pleadings.  The  plaintiflh  are  bound  to  plead  accord- 
ing to,  and  consistently  with,  the  contract  under  which  th^J 
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■ought  to  zeoover;  and  ha?iiig  bo  pleaded,  ihejr  were  bound  ta 
prove  the  ayennente  in  their  declaration.  Having  fiuled,  in  my 
jndgmenty  in  the  proof  of  tender  aTened,  I  am  of  opinion  that*, 
for  this  as  ivell  as  for  the  prerions  reasons,  the  verdict  shonldi 
be  set  adde  and  a  new  trial  granted. 
Verdict  set  aside  and  a  new  trial  ordered. 


Nnvius,  J.,  dissenting. 

Whctkhbad  and  BAjrooLra,  JJ.,  did  not  bear  the  aigument,. 
and  expressed  no  ojnnion. 


A  Twy  flfanilar  OM0  is  ifSdkeaer  el  at ,  (^Mm'fv  ▼.  Xl^  «f  at,  1  a  R  Of^ 
18;  bat  the  right  of  the  oommiMioiMn  to  Mug  the  aotloa  for  the  diffmnoe 
bctweea  the  nles  uneini  to  ha^e  been  oopoeded. 

AvBBMMHT  or  PiBiOBMAircs  OF  Ooimmov. —Under  the  rerlnd  sfeatiitae 
ef  New  Jeney,  a  general  aTerment  of  perfomuuioe  on  the  pert  of  the  plaint* 
Vi  is  enffieient:  VrmUmd  y.  Beeimtm,  7  Vr.  IS;  Patten  y.  Hmutk^  2  Dntdi.. 
298L  Bat  if  the  thing  to  be  done  involyee  a  qneetioa  of  Uw  ae  to  whet  thaU 
or  ehall  not  be  oonndefed  a  per! ormanoe,  the  aofei  done  mnat  be  apeoiaUj  aL- 
laged:  Bidgwm^  y.  JbwjfO,  2  Halit  98. 

TaOf  moM  Diuibd  to  as  or  tbs  HHDiea  or  a  Oos«aA0Vt  ilenerflflr 
T.  Lfndk»  noK  7  Am.  Pee.  482. 

In  ease  of  mntnal  oovenaati  iriiere  aofei  are  to  be  done  dmnltaaoonaly^ 
■aifeber  party  oan  leooyer  withoot  ihoiwing  peffofinanoe  or  an  olBar  to  peffocau 
B$om  y.  JlMrfer,  10  Am.  Deo.  91;  €faM  t.  Bmh,  94  Id.  80|  1%  v.  Dtm^ 
11197}  OMeeVv.OMfa^  11  U.8ia  « 


GASES 

Ur  TBB 

SUPREME  COURT 

NEW   YORK. 


RUCTEBFOBD   V.   RtTTHERFOBD. 


[1  Dmam,  SS.] 

BaQUBST  BT  Tbratob  to  Subkbiuko  Witnbssis  to  Attbt  WillIibm* 
MMiy,  and  in  an  action  to  reoover  land  deviled  by  the  will,  if  thenb 
■cribing  witneaeea  disagree  as  to  whether  or  not  one  of  tiiem  mm  m 
requested  to  attest,  the  testimony  of  a  third  pei^n  present  at  the  attes- 
tation, that  the  testator  said  nothing,  is  admissible,  although  there  is 
evidenoe  of  a  oonstmotive  request  by  another  person  In  the  testator^ 
pre^gnoe. 

DiOLA&ATioir  THAT  Instbumsht  IB  THK  Last  Wux  of  the  testatoT,  nals 
by  a  third  person  in  his  presence  and  in  that  of  the  witnewes,  if  sofi- 
cient  in  any  case,  must  be  distinct  and  unequiTooal,  and  a  dedantloB 
that  the  instniment  is  the  testator's  "will  or  agreement"  k  too  in- 
definite. 

Tmtatob  Mmrr  Sign  Will  nr  Psmmni  ov  Both  WiTJJBgM,  or  acknowl- 
edge his  signature  in  their  prosonee,  and  if  he  neither  signs  nor  acknovi^ 
edges  in  the  presence  of  one  of  them,  it  is  hktaL 

Ejbotxsht  for  land  claimed  by  the  plaintiff  as  one  of  the  heizi 
at  law  of  one  Bichard  Rutherford,  deoeased,  and  by  the  defend- 
ant as  devisee  under  an  alleged  will  of  the  deoeased.  The  ques- 
tion was  as  to  the  sufficiency  of  the  execution  and  attestation  of 
the  will.  It  appeared  that  one  of  the  attesting  witnesses,  J.  H. 
Rutherford,  not  being  present  when  the  will  was  signed,  the 
testator  requested  him  to  be  sent  for,  to  witness  it.  The  two 
witnesses  disagreed  as  to  whether  the  said  Rutherford  was  re- 
quested by  the  testator  to  attest  the  will.  Both  testified,  how- 
ever, that  Henry,  the  other  witness,  who  had  drawn  the  will, 
said  to  Rutherford,  in  the  testator's  presence,  that  it  was  the 
*' will  or  agreement"  of  the  testator.  Rutherford  testified  thai 
the  will  was  not  read  to  him,  that  he  did  not  see  the  testator 
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sign  it,  and  that  the  testator  said  nothing  to  him,  nor  did  he 
speak  to  the  testator.  The  will  was  read  against  the  plaintiffs 
objection.  The  plaintiff  offered  another  witness  to  show  that 
the  testator  said  nothing  while  the  attesting  witness  Butherf ord 
was  present.  Plaintiff  nonsuited.  Motion  to  set  amde  the  non* 
Boit  and  for  a  new  trial. 

James  Edwarda,  for  the  jilaintiff. 

P.  Beynolda,  for  the  defendant. 

By  CouBT.  The  question  as  to  the  execution  of  this  will  da* 
pends  upon  the  yalidily  of  the  attestation  of  one  of  the  wit- 
nesses. The  statute  requires  that  both  should  subscribe  the 
will  at  the  request  of  the  testator.  Henry  swears  that  the  testa- 
tor personally  requested  J.  H.  Butherford  to  sign  the  will,  bol 
the  latter  declares  that  the  testator  said  nothing  whatever  to 
him.  The  plaintiff  offered  to  show  by  another  person,  that 
when  the  will  was  attested  the  testator  was  silent.  Perhaps  the 
jury  might  have  found,  had  there  been  no  difficulty  respecting 
the  other  requisites  to  the  due  execution  of  the  wLQ,  that  the 
sending  for  J.  H.  Butherford  to  be  a  witness,  by  the  testator, 
and  the  request  made  by  Henry  in  the  testator's  presence  was 
in  effect  a  request  by  the  testator,  but  the  plaintiff  had  a  right 
to  establish  the  fact  that  there  was  no  personal  request  poade  by 
the  testator  after  J.  H.  Butherford  came  into  the  room,  so  that 
it  should  depend  wholly  upon  the  constructiTe  request,  and  then 
to  haye  had  the  question  submitted  to  the  juzy.  For  this  cause 
alone  the  nonsuit  must  be  set  aside.  But  there  are  other  diffi* 
oulties  in  the  case.  The  testator  is  required  to  declare  in  the 
pieeenee  of  the  attesting  witnesses  that  the  instrument  is  his 
last  will  and  testament.  If  it  should  be  conceded  that  such  a 
declaration  would  be  sufficient  if  made  by  another  person  in  the 
testator's  presence  and  hearing,  the  information  should  be  dis- 
tinct and  uneqoiyocal.  Here  both  the  witnesses  testify  that  the 
words  were  that  the  paper  was  the  testator's  ''will  or  agree- 
ment." This  is  too  indefinite.  Again,  the  testator  must  sign 
in  the  presence  of  both  the  witnesses,  or  must  acknowledge  his 
signature  in  their  presence.  In  this  case,  as  to  the  witness 
Buthecford,  he  did  neither,  and  this  seems  to  be  a  fiital  defeol 
in  the  execution  of  the  paper. 

Nonsuit  set  aside  and  new  trial  granted. 

Bxsoirnov,  Attistatiok,  and  Publication  or  Wms:  See  Okt^  y.  Bop^ 
M  MManarff  Chnv.,  40  Am.  Deo.  225,  and  the  note  thereto  odlectiiig  pra- 
viowcMesiii  this  eeriee.    8ee  alao  Oerrish  ▼.  Niuon,  S9  id.  S8f^  and  Oamtft 
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appeal,  42  Id.  288;  and  notes.    See,  partjcolarly  —  to  theattertntiflo  <d  wiPi, 
JifynM»  ▼.  StfmM^  40  Id.  609»  and  caees  cited  in  the  note  theratou    Four 
"things  at  least  are  reqnirito  for  the  due  ezecation  of  a  wiH:  Uie  testator^ 
sttbscriptioD;  his  acknowledgment  of  the  sahsoription  in  the  presence  of  each 
of  the  attesting  witnesses;  pubUoation  at  the  time  of  the  acknowledgment! 
and  Attestation  hy  nt  least  two  witaesses:  BtUOer  ▼.  Mensem,  1  Barb.  690.  The 
instrnmont  most  be  declared  to  be  the  last  will  and  testament  by  sosae  elesi 
assertion  in  words  or  signs,  and  the  declaration  most  be  nneqnivocal:  Lewi* 
▼.  Xctpw,  U  N.  Y.  220;  and  in  S.  C,  13  Barb.  23,  the  principal  case  and 
Cke^ee  ▼.  BafiUai  Mimumary  Oohv,,  10  Paige,  85,  were  cited  as  settling  ths 
question  that  the  acknowledgment  must  be  proved  as  a  distinct  and  independ- 
«nt  aot^  so  fsr  as  that  conrt  was  oonceraed.    The  declaration  of  the  testsfen 
need  not  be  in  the  exact  words  of  the  statate;  bat  words  eqniTalent  in  import 
<ir  signification,  or  acto  or  words  together  which  amount  to  a  dear  and  nn* 
^qniTocal  declaration  indicating  an  intention  to  ezecnte  the  instnunent  as  hh 
last  will,  are  soffioient:  i'brry  ▼.  Bowm,  16  Barb.  805.    If  the  will  be  sigiwd 
hy  another  than  the  testator,  and  the  aignatore  be  purposely  coocealad 
:lrom  his  view  and  that  of  the  attesting  witnessss,  the  mere  pablication  of  ths 
Instrument  as  his  last  will  and  testament  can  not  fairiy  be  deemed  aa  ao- 
%nowledgment  that  the  nnseen  sabscription  was  made  by  his  direction:  Jtas- 
4!Jii  V.  BoiHn,  36  K.  T.  419;  and  the  principal  oase  was  dted  in  reference  to 
4he  point  as  to  what  oonstitateB  a  saffident  paUication,  in  Vtm  Hooter  t.  Vm 
J7ooter,  1  Bedf .  370^    Oooadonally  the  reqnest  to  witnessf  to  sign  is  mads 
throngh  the  mediom  of  a  third  person.    Bat  no  coromnnication  between  the 
testator  and  the  sabscribing  witoeeses  csn  be  made  by  a  third  person  in  !»• 
iialf  of  sach  testetor  unless  it  be  made  in  the  presence  and  hearing  of  the  to» 
iator  and  witnesses  to  whom  the  oommunication  is  intended  to  be  mads;  sub* 
Jeot  to  this  rule,  however,  any  declaration  or  request  required  in  the  oeremh 
aial  of  execution  may  be  made  by  a  third  person,  and  not  otherwise:  In  rt 
ffick$,  6  N.  Y.  Leg.  Obs.  116.  Thus  wheie  the  witoeeses  were  tdd  in  the  teste- 
tor's  presence  that  th^  had  been  sent  for  for  the  purpose  of  being  witnesMS^ 
smd  they  subscribed  their  names  as  witnessss,  after  the  will,  with  the  attesting 
«hiuse,  had  been  read  to  the  testetor  and  signed  by  him  in  their  prosenc% 
theee  facto  furnish  snffident  evidence  to  be  submitted  to  a  jury  on  the  ques- 
tion whether  there  was  a  suffident  request:  Brown  w,  DeSMmg^  4  Sandf.  16; 
S.  C,  8  N.  Y.  Leg.  Obs.  227;  Doe  v.  Boe,  2  Barb.  206.    Such  a  request  was 
eaid  to  be  equivalent  to  a  request  made  by  the  testator  himself:  HoUenbedtw. 
Van  VaihaUmrgh,  6  How.  IV.  286.    In  all  theas  eases  the  prindpal  cam  ii 
dted  as  authority  for  the  poritions  laid  down. 


OiLBEBTt;.  PbOFUL 

[l]>Bno,4i.| 

ComnnnaAnom  nr  Coubsb  ov  Jitdicial  PBoonDnros  abs  Pbitilboiih 
if  pertinent  and  material  to  the  subject  of  oontroveny,  whether  they  an 
made  orally  or  in  writing,  or  by  a  party  to  the  proceedings  or  by  his  at- 
torney or  counsel,  even  though  they  are  alleged  to  be  malicjoos. 

ArroBinnr  mat  bb  Iitdictkd  vob  InBiBTnio  Libblous  liAnsB  in  Plbad- 
XBO,  which  is  irrelevant  and  immaterial  to  the  oontroversy,  and  is  in- 
sorted  merely  to  annoy  the  jmrty  and  snbjeot  him  to  ridicule  and  con 
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tempt;  m  where  in  a  dedaraticm  for  an  injury  to  eheep,  it  h  alleged  thai 
the  defendant  **  h  reported  to  be  fond  of  eheep,"  and  to  he  "  in  the  habit 
of  biting"  them,  and  that  if  guilty  he  eboald  **  be  hanged  or  shot." 

Ikdiotusnt  for  libel  against  the  defendant  for  certain  talae 
and  flcandalous  matter  written  and  published  by  him  concerning 
one  Yosbnrghy  in  a  declaration  filed  by  the  defendant  in  a  cei^ 
iain  snit  in  a  justice's  court.  Demurrer  to  the  indictment  on 
the  ground  that  the  alleged  libelous  matter  was  priTileged. 
Judgment  for  the  people,  and  the  defendant  brought  error.  The 
facts  appear  in  the  opinion. 

J7.  Hogeboom,  for  the  plaintiff  in  error. 

T.  MiUer,  distrid  attorney,  for  the  people. 

By  Court,  Bbabdslbt,  J.  Whatever  may  be  said  or  written 
by  a  party  to  a  judicial  proceeding,  or  by  his  attorn^,  solicitor, 
or  counsel  therein,  if  pertinent  and  material  to  the  matter  in 
controYersy,  is  privileged,  and  consequently  lays  no  foundation 
for  a  jnivate  action  or  a  puUic  prosecution.  The  general  Ian- 
gnage  of  elementary  writers  is,  that  whatever  occurs  in  the  reg^ 
nlar  course  of  justice,  is  privileged:  Hawk.  P.  0.,  b.  1,  c.  78,  sec. 
8;  8  Ohit.  Crim.  L.  869;  1  Saund.  181  (1);  1  Buss,  on  Or.  807; 
Bac.  Abr.,  libel,  A.  4;  and  by  which  they  intend  to  indicate  the 
principle  I  have  stated.  If  what  is  said  or  written  is  pertinent 
and  material  to  the  controversy,  the  protection  to  parties  and 
those  who  represent  them  (for  all  stand  on  the  same  ground),  is 
absolute  and  unqualified,  and  no  one  shall  be  permitted  to  allege 
that  it  was  done  with  malice.  But  this  is  the  extent  of  the  priv- 
ilege;  for  if  a  parfy,  or  his  agent,  will  pass  beyond  the  pre- 
scribed limit  to  asperse  and  vilify  another,  by  word  or  writing, 
be  is  without  protection,  and,  as  in  other  cases,  must  abide  the 
consequences  of  his  own  misconduct.  If  slanderous  words  are 
used,  he  is  a  slanderer;  and  if  he  offends  in  writing,  he  is  a 
libeler,  and  may  be  prosecuted,  both  civilly  and  criminally,  as 
such:  HasHngB  v.  Luak,  22  Wend.  410  [34  Am.  Dec.  830];  Hodff- 
mm  V.  Scadei,  1  Bam.  &  Aid.  232;  Ring  v.  Wheeler,  7  Oow.  726. 
See,  also.  Thorn  v.  Blanchard,  5  Johns.  608. 

This  being  the  principle  which  must  govern  all  cases  of  this 
character,  it  is  only  necessary  to  see  how  it  applies  to  the  one 
now  before  us.  The  alleged  libelous  matter  was  part  of  a 
declaration  in  a  justice's  court,  which  was  prepared  and  pre- 
sented to  the  justice  by  the  plaintiff  in  error,  who  acted  on  that 
occasion  as  counsel  for  the  plaintiffs  in  the  cause.  The  action 
was  trespass  for  entering  the  dose  of  the  plaintiffs  and  taking 
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and  killing  diran  aheepy  and  for  other  alleged  injuries  to  sheep, 
wool,  BheepeldnB,  and  mutton.  Supposing  the  declaration,  in 
stating  these  grievances,  to  be  free  from  objection,  it  still  had 
other  statements  and  insinuations  which  could  not  but  hare 
been  intended  to  stir  up  the  passions  of  the  defendant  in  that 
suit,  and  to  make  him  an  oliject  of  dark  suspicion,  as  well  as  of 
ridicule  and  contempt.  The  declaration  alleged  that  the  defend- 
ant was  **  reported  to  be  fond  of  sheep,  bucks  and  ewes,  and  of 
wool,  mutton,  and  lambs,"  and  "  in  the  habit  of  biting  sheep;" 
and  it  was  added,  that  if  guilty,  he  '*  ought  to  be  hanged  or 
shot."  These  and  other  suggestions  of  the  like  character  to  be 
found  in  this  declaration,  were  in  no  respect  relevant  or  mate- 
rial to  the  action,  and  obviously  must  have  been  thrown  in  tc 
aoandaljge  and  annoy  the  defendant.  What  had  the  court  to  dc 
with  these  alleged  "  reports"  and  **  habits"  ?  Certainly  nothing 
They  could  have  no  possible  bearing  on  the  issue  to  be  tded 
er  the  damages  which  might  be  assessed  for  the  alleged  trespaa » 
although  they  might  yeiy  well  serve  to  irritate  and  disgrace  tLa 
parly  who  was  charged  to  be  the  subject  of  such  reporU  and 
habits.  It  would  be  lamentable,  if  irrelevant,  gratuitous,  and 
malicious  attacks  could  be  excused,  because  inserted  in  a  deda- 
ration  upon  other  and  distinct  causes  of  action,  and  vrith  which 
the  vituperative  charges  had  no  connection  whatever.  The  de- 
murrer admits  that  these  charges  and  insinuations  were  fblse  and 
malicious,  and  as  they  were  in  no  sense  j^ertinent  to  thiff  action, 
they  were  libelous. 
The  judgment  should  be  affirmed* 


ComcimiGATioiis  nr  Ck>inus  or  Jitdioial  FBoaBinnios  abm  FBrrauBoiDb 
and  not  indictable  or  actionable:  See  HaHsock  ▼.  Reddiek^  88  Am.  Doa.  14I« 
and  note,  referring  to  previons  oaaee  in  tbis  series.  Words  so  spoken  or  wiittn 
by  any  person  having  an  interest  therein,  or  a  dnty  to  perfonn  as  witness  or 
counsel,  are  not  only  conditionally,  bnt  absolutely  privileged,  and  no  aotioB 
will  lie  therefor,  however  false,  defamatory,  or  malidoos  they  may  be,  pro- 
vided they  were  pertinent  and  material  to  the  inqniry  before  the  court  or 
officer:  Kewfield  v.  Capperman,  15  Abb.  Pr.  (N.  8.)  362;  S.  G.,  47  How.  Ft 
89;  Marsh  v.  Elsworth,  36  Id.  535;  8.  C,  1  Sweeny,  56.  Malice  can  not  be 
predicated  of  what  is  so  said  or  written:  Wwmer  v.  Pakm^  2  Sandf.  201;  sod 
BO  one  will  be  permitted  to  allege  that  it  was  done  with  malice:  Smifdam  ▼. 
Mcffolt  1  Id.  462;  for  this  reason,  in  an  action  for  libel  founded  on  a  comma- 
nication  in  the  coarse  of  Judicial  proceedings,  it  would  not  be  neoesssiy  to 
deny  maUce:  (Torr  ▼.  ;5e2(20ii,  4  N.  T.  94;  8.  a,  9  K.  Y.  Ug.  OfasL  143.  AO 
awes  cite  the 
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FiSK  V.  Ne^tton. 


Fact  C6iaioR  Gabbivs  xubt  Dbutxr  to  Oorsiokbi  PsBflONAixv 
a*  iii  plaoe  of  dertiiiaiioii  a  parcel  which  he  has  undertaken  to  carry. 
nonoirAL  Dkutsbt  ov  Qoods  bt  Gabbikbs  bt  Boat  is  Sombtimbs  Dn- 
FBMSBD  WITH,  and  notice  to  the  cooBignee  of  the  arriTal  and  place  of  da- 
podt  takes  the  place  of  pereonal  delivery. 

PtoMOBAL  DBUVEBT  BT  CaBBIBR    IS    DiSPBNSBD  WITH   WHBBB  GONBIOBBI 

18  Ubkkowk,  and  after  due  diligence  can  not  be  found,  or  is  dead  or  ab* 
ity  or  refuses  to  receive  the  goods,  and  a  carrier  by  boat^  in  such  a 
haTing  carried  the  goods  safely  to  their  destination,  may  rdiew 
himoelf  of  further  liability  by  depositing  them  with  a  responsible  third 
person  in  that  business  on  the  owner's  account,  in  accordance  with  tha 
usage  at  that  place.  The  depositary  then  becomes  bailee  for  such  owner, 
and  the  latter  must  bear  the  loss  if  the  bailee  sells  the  goods  and  ba> 


AonoN  in  the  marine  court  of  New  York  ciiy  against  the  de- 
fendant as  common  carrier,  running  a  line  of  freight  barges  on 
the  Hudson,  for  the  non-delivery  of  certain  kegs  delivered  to  him 
at  Albany,  to  be  carried  to  New  York,  marked  with  the  plaint- 
iffs name,  "  care  of  H.  S.  Field,  New  York."  The  goods  were 
deposited  with  certain  storehouse-keepers,  who  afterwards  sold 
them,  credited  the  proceeds  to  the  defendant's  line  of  boats, 
and  became  insolvent.  A  usage  by  boat  carriers  of  goods  to 
New  York,  to  deposit  them  in  store  when  the  consignee  could 
not  be  found,  was  proved.  The  other  facts  apjiear  from  the 
opinion.  Judgment  for  the  plaintiff  in  the  marine  court,  which 
was  reversed  on  certiorari  by  the  superior  court,  and  the  plaintiff 
bsought  error. 

B.  H.  Shannon^  for  the  plaintiff  in  error. 

C.  Van  Sanivoord,  contra. 

By  Court,  Jkwbtt,  J.  It  is  well  settled  that,  prima  facie,  a 
common  carrier  is  bound  not  only  safely  to  convey,  but  safely 
to  deliver  a  parcel  which  he  has  undertaken  to  carry,  at  the 
place  to  which  it  is  directed,  to  the  consignee  personally:  CHb- 
mm  V.  Ctdver,  17  Wend.  305  [81  Am.  Dec.  297],  and  the  cases 
there  cited.  Personal  delivery,  however,  is  sometimes  dispensed 
with,  in  the  case  of  carriers  by  ships  and  boats.  Notice  given 
to  the  consignee  of  the  arriviJ  and  place  of  deposit,  comes  in 
lieu  of  personal  deliveiy:  2  Kent's  Com.  605,  3d  ed.  So  when 
goods  are  safely  conveyed  to  the  place  of  destination,  and  the 
consignee  is  dead,  absent,  or  refuses  to  receive,  or  is  not  known 
and  can  not  after  due  efforts  are  made  be  f ound,  the  carrier  may 
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diBchaige  himwaTf  from  further  responflifaility,  by  placing  the 
goods  in  store  with  some  responsible  third  person  in  that  bad- 
ness, at  the  phice  of  delivezy,  for  and  on  account  of  the  owner. 

When  so  delivered,  the  storehouse-keeper  becomes  {he  bailee 
and  agent  of  the  owner  in  respect  to  such  goods.  In  this  case, 
the  wharf  was  the  place  of  deliveiy,  and  H.  S.  Field,  the  per- 
son to  whom,  from  the  directions  of  the  plaintiff,  the  goods 
were  to  be  delivered.  Field  was  unknown  to  the  carrier.  Ha 
did  not  call  at  the  place  of  deliveiy  for  the  goods.  The  con- 
signor had  omitted  to  infonn  the  defendant  of  the  particular 
residence  of  Field,  or  of  his  occupation  or  place  of  businefls. 
He  was  a  mere  clerk,  having  no  place  of  business,  his  name  not 
in  the  diy  directory,  and  was  not  discovered  by  the  carriar 
although  reasonable  efforts  were  made  to  find  him.  The  con- 
signor had  misinformed  Field  as  to  the  line  by  which  the  goods 
had  been  sent,  and  the  person  to  whose  care  they  were  directed 
to  be  delivered;  by  reason  of  which  Field  did  not  receive  the 
goods.  The  defendant  put  the  goods  in  store  with  a  respon- 
sible third  person,  for  and  on  account  of  the  owner,  acooiding 
to  the  usage  of  the  trade  at  that  place  under  such  drcumstances. 
Then  the  goods  are  lost,  through  the  insolvency  of  the  storehouse- 
keeper,  occurring  several  months  after  the  delivery.  I  think 
the  risk  of  the  earner,  from  the  facts  in  the  case,  ceased  on  the 
deliveiy  of  the  goods  in  store,  and  that  the  plaintiff  &iled  in 
his  action. 

The  judgment  of  the  superior  court  must  therefore  be  affirmed. 

DxuvxBT  or  Goods  bt  Ooiacoir  OAsaora,  what  sufficient  to  diiehaigi 
from  farther  liability:  See  Farmen*  etc  Bank  ▼.  Ckemqdam  T.  Co.^  42  Am. 
Deo.  401,  and  ceaee  cited  in  note.  See  ftlao  LUUe  ▼.  SempU^  40  Id.  123.  The 
principal  case  was  followed  and  its  langoage  qaoted  in  Noriktop  v.  8fmam 
etc  R.  R.  Co.,  3  Abb.  App.  Dec  388;  S.  C,  6  Abb.  Pr.  (N.  S.)  428^  where 
the  same  question  was  involved.  The  general  role  is.  that  a  oommon  carrier 
is  bound  not  only  safely  to  cany,  but  safely  to  deUver  a  parcel  .at  the  plaot 
to  which  it  is  directed  to  the  consignee  personally:  MiUer  v.  Steam  ilToe.  Co,t 
10  N.  Y.  438.  It  is  hii  du^  to  seek  the  person  to  whom  the  delivery  ia  to 
be  made  and  tender  the  goods,  and  from  this  duty  he  can  only  be  dischargsd 
by  a  special  contract  or  proof  of  opposite  usage:  Sehroeder  y,  Hudson  Simr 
R,  R,  Co,,  6  Duer,  83;  consequently  he  most  have  the  goods  with  him  whm 
the  tender  is  made:  Clark  v.  Masten,  I  Bosw.  183.  Custom  and  commoa 
usage  have  relieved  the  carrier  from  making  a  personal  delivery  where  the  ca^ 
riage  is  by  water  or  by  rail;  in  those  oases  a  delivery  at  the  wharf  or  depot 
with  notice  to  the  carrier,  comes  in  lien  of  personal  delivery:  WUbefk  v.  Hei' 
kmd,  55  Barb.  447;  a  a,  38  How.  Pr.  277;  Zmn  v.  N.  J.  8.  Oo„  48  N.  T. 
444;  McDonald  v.  Western  R.  R.  Corp.,  84  Id.  501;  McAndrem  v.  Wmoek,  % 
Sweeny,  633.  It  is  the  carrier's  du^  in  such  a  oase  to  give  notice:  PUm  t. 
Union  Exp,  Co,,  2  Hilt.  27;  Miereon  v.  Hope^  2  Sweeny,  568.  A  landuigof 
property  at  a  whart  without  such  notice,  is  not  a  good  deUvsry:  Price  v. 
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Pamttt^  8K.  Y.  S28.    And  the  liability  of  a  oarrier  oontlnttM  until  tiiepenoii 
to  reeaw  the  gooda  has  Dotioe:  BarcUt^  ▼.  Bfde^  2  K  D.  Smitli*  97.    Ab- 
aenoe  of  the  eonaignee,  however,  dispeoBes  with  notioe:  Eijf  ▼.  H.  H,  Steam" 
hotU  Co.,  53  Barb.  216;  S.  a,  6  Abb.  IV.  (N.  S.)  79.    If  theooosignee  waa  not 
preaent  to  reoeive  the  goods,  and  he  was  not  known  so  that  notioe  ooold  be 
giren  bim,  the  earner  should  not,  in  jostioe,  be  held  to  the  strict  liability  of 
an  inaorer  of  the  goods  for  any  indefinite  time  at  the  oonrignee's  oonTenienoe: 
fhhfase  v.  K,  T,  Cent.  /?.  B.  Co.,  5. Jones  ft  S.  534.    And  if  the  consignee, 
after  reasonable  efforts,  be  not  foond,  the  carrier  may  discharge  himself  from 
fdiiher  liability  by  depositing  the  property  in  a  soitable  place  for  the  owner: 
WUbeeky.  HoOamd,  45  N.  Y.  17;  Browning  v.  L.  /.  B,  B,  Co.,  2  Daly,  121; 
AmerT.  Bnf.AS.L.B.  i?.  Coi,44  N.Y.  511;  QxryY.  C.S  T.  R.  R.  Co., 
SO  Barb.  4S.    If  a  oonsignee  shonld  refose  or  neglect  to  take  the  goods,  it  is 
ilia  dnty  of  the  carrier  to  take  care  of  them  for  the  owner:  Bedmond  t.  ^iasr- 
pool,  N.  T.  APkUa.  8.  Co.,  46  N.  Y.  583;  Cooh  v.  Brie  B.  W.  Co.,  58  Barb. 
S23;  AUioml&e  Na».  Co^  y.  Jokneon,  4  Bob.  499.    The  carrier  in  such  a  case 
diaoharges  his  contraoi  aa  carrier  by  plaobg  the  gooda  in  a  warehouse:  WiU- 
kmu  ▼.  HoOand,  22  How.  IV.  141;  QoM  ▼.  Chopin,  10  Barb.  616;  S.  C,  20 
K.  T.  264.   The  proprietor  of  the  warehouse  becomes  the  agent  or  bailee  of  the 
owner:  SaJUnger  y.  Simmone,  8  Abb.  IV.  (N.  8.)  415;  8.  C,  57  Barb.  517;  S. 
C,  2  Laos.  329;  WWiame  y.  HoOomd,  22  How.  IV.  141.    A  carrier,  hay- 
ing agreed  to  forward  goods  beyond  its  own  ronte,  should,  on  the  second  car- 
liar's  refosing  to  reoeiye  the  goods,  either  oonmranlcate  the  fact  to  the  plaini 
iff  and  await  further  orden,  or  relieve  itself  from  responsibility  by  depositing 
tlia  gooda  in  a  anitable  warehoose:  Jokneon  y.  N^  T.  CenL  B.  B,  Cbu,  88  K. 
T.  61S.    Thafof^goingcaaea  all  dte  the  principal 
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fl  Daano,99.} 

IXOaOMD  VO  PlSff  WTfH  PBOPXBTT  09  FBAUBULBrT  OOHTaiiOT,  MAT 

Bbscihb  the  eontraot  and  recoyer  his  property  on  disooyaring  the  fraud. 

BuonoN  TO  BnciND  Contract  fob  Fraud  mctbt  bb  Ezkboisbd  Pbomftlt 
at  the  earliest  practicable  moment  after  diBCOveriug  the  fraud. 

Fabtt  RaaoiNDnfO  Ck>NTRAOT  vob  Fraud  must  Rbturn  what  he  has  re- 
ceiyed  on  it^  or  offer  to  do  so,  but  he  is  not  required  to  put  the  other 
party  in  the  same  situation  in  which  he  was  before  the  contract,  whers 
the  latter  has  rendered  it  impossible  by  the  nature  of  his  fraud. 

POBOHASBR  AT  EZIOOTION    SaLB    MAT    RbBOIND  VOR  FRAUDULBNT   RXFBB- 

fflDiTATioifS  by  the  plaintiff  in  execution,  inducing  him  to  make  the  pur- 
ehase,  to  the  effect  that  there  were  no  incumbrancea  on  the  land,  when 
in  fact  suoh  incumbrancea  existed  exceeding  the  yalue  of  the  land,  and 
may  reoover  in  repleyin  a  note  of  a  third  person  giyen  by  him  to  the 
plaintiff  in  execution  in  payment  of  hii  bid,  if  he  electa  to  readnd  im- 
mediately on  diMoyering  the  fraud,  and  tenders  a  return  of  a  nets 
neeiyed  by  him  for  the  difference  between  his  bid  and  the  note  giyen  in 
payment^  although  he  can  not  restore  the  other  party  to  hia  former  8ita« 
aHon;  and  although  the  incumbrancea  were  matters  of  record,  and  wen 
q^okencf  in  Eogliah  at  the  time  of  the  aale,  if  the  pnrchaaardid  not 
vidsrstand  that  laqgnage. 
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BmjEfni  in  the  recorder's  court  of  BufEdo  for  a  certain  note. 
It  appea;)red  that  the  defendant,  having  recovered  a  judgment 
against  another  party,  caused  an  execution  to  be  levied  on  cer- 
tain hmd.    The  defendant,  in  order  to  induce  the  plaintiff  to 
purchase  at  the  sale,  represented  to  him  that  the  land  was  frea 
from  incumfanmce  and  would  be  a  good  baigain,and  urged  him 
to  attend  the  sale,  and  on  the  day  of  the  sale  sent  him  personal 
notice  of  it    There  was,  in  fact,  a  judgment  which  was  an  in- 
cumbrance, and  also  a  mortgage,  the  aggregate  of  which  ex- 
ceeded the  value  of  the  hmd.    The  defendant  knew  of  these 
incumbrances.    Induced  by  the  defendant's  representations,  tlia 
plaintiff  purchased  the  land  at  the  sale,  and  in  adjustment  of 
his  bid  gave  the  defendant  the  note  now  in  controversy,  which 
was  signed  by  a  third  party,  payable  to  the  plaintiff's  order  and 
indorsed  by  the  plaintiff,  and  took  the  note  of  the  defendant  for 
the  difference  between  his  bid  and  the  note  in  question.    Evi- 
dence was  admitted,  against  the  defendant's  objection,  of  cer- 
tain declarations  made  by  the  defendant  to  the  plaintiff  after  tha 
sale,  and  before  payment  of  the  bid,  to  the  effect  that  the  land 
was  entirely  unincumbered,  and  of  other  subsequent  declara- 
tions, showing  that  the  defendant  designedly  made  the  repra- 
sentations,  knowing  them  to  be  false.    The  next  day  after  the 
sale  the  plaintiff,  having  discovered  the  blmty  of  the  represen- 
tations, tendered  the  defendant  the  note  received  by  him  and  an 
assignment  of  the  sheciiPs  certificate,  and  demanded  the  letoxn 
of  the  note  in  question,  which  was  refused.    Motion  for  a  non- 
suit overruled.    The  defendant  introduced  evidence,  that  the 
sheriff  assumed  to  sell  only  the  interest  of  the  defendant  in  exe- 
cution, and  tending  to  show  that  the  plaintiff  was  infonned  ol 
the  incumbrances  before  the  purchase,  and  that  they  were  spoken 
of  in  English  at  the  time  of  the  sale;  but  the  plaintiffs  evidenoe 
showed  that  he  was  a  native  of  Switzerland  and  did  not  under- 
stand English.    The  defendant  introduced  evidence  also  to  the 
effect  that  he  had  been  advised  that  the  mortgage  in  question 
was  invalid.    The  defendant  requested  the  recorder  to  chaige, 
that  the  incumbrances  being  matters  of  record,  the  plaintiff  was 
bound  to  take  notice  of  them,  which  the  recorder  refused,  and 
charged  the  jury  that  if  the  alleged  fraudulent  representationi 
were  made  by  the  defendant,  and  if  the  plaintiff,  induced  therein, 
and  having  no  knowledge  of  the  incumbrances,  made  the  pur- 
chase, he  was  entitied  to  rescind  on  discovery  of  the  fnud,  and 
to  recover  the  note  sued  for  in  this  action.    Verdict  for  thf 


May,  1845.]  Masson  v.  Bovet.  6Sa 

plaintiff,  and  Che  defendant  brought  enor,  founded  on  esoep* 
tions  to  the  mlings  and  charge  of  the  court 

JTl  K.  Smiihy  for  the  plaintiff  in  error. 

M,  FUXmore^  for  the  defendant  in  error. 

By  Gonrty  Bbabdcdlet,  J.  Upon  the  evidence  as  detailed  in 
the  bill  of  exceptions,  there  is  little  room  to  doubt  that  the 
plaintiff  was  imposed  upon  and  defrauded.  The  charge  of  the 
recorder  placed  the  cause  before  the  jury  on  its  true  ground  in 
point  of  moralitj.  They  have  found  that  the  plaintiff  was  in- 
duced to  purchase  the  land,  by  the  defendant's  representations 
and  assurances;  that  these  were  &lse  and  fraudulent;  that  the 
purchase  was  made  without  knowledge  of  their  falsiiy ;  and  thus 
the  plaintiff  was  deprived  of  his  property. 

It  would  be  a  scandal  to  the  law  of  any  country,  if  it  faOed 
to  furnish  redress  for  such  an  injury.  Our  system  is  not  yet 
subject  to  that  reproach,  and  I  am  glad  to  find  that  the  remedy 
resorted  to  in  this  case  is  appropriate  to  its  object.  A  person 
who  is  induced  to  part  with  his  property  on  a  fraudulent  con- 
tract may,  on  discovering  the  fraud,  avoid  the  contract  and  claim 
a  return  of  what  has  been  advanced  upon  it.  Fraud  destroys 
the  contract  ab  initio,  and  the  fraudulent  purchaser  has  no  title: 
Chit,  on  Con.  406,  678-681,  Am.  ed.  of  1842.  But  if  the  party 
defrauded  would  disaflEum  the  contract,  he  must  do  so  at  the 
earliest  practicable  moment  after  discovery  of  the  cheat.  That 
is  the  time  to  make  his  election,  and  it  must  be  done  promptly 
and  unreservedly.  He  must  not  hesitate;  nor  can  he  be  al- 
lowed to  deal  with  the  subject-matter  of  the  contract  and  after- 
wards rescind  it:  Id.  408,  409,  680.  The  election  is  with  him; 
he  may  affirm  or  disaffirm  the  contract,  but  he  can  not  do  both; 
and  if  he  concludes  to  abide  by  it,  as  upon  the  whole  advan- 
tageous, he  shall  not  afterwards  be  permitted  to  question  its 
validity.  The  party  who  would  disaffirm  a  fraudulent  contract 
must  return  whatever  he  has  received  upon  it.  This  is  on  a  plain 
and  just  principle.  He  can  not  hold  on  to  such  part  of  the 
eontract  as  may  be  desirable  on  his  part,  and  avoid  the  residue, 
but  must  rescind  in  toto,  if  at  all. 

It  was  urged  on  the  argument  that  a  contract  can  not  be  re- 
scinded by  one  of  the  parties  alone,  so  as  to  authorize  a  recov- 
ery by  him  of  what  had  been  paid  upon  it,  unless  the  other  party 
is  thereby  fully  restored  to  the  condition  in  which  he  stood  be- 
fore the  contract  was  made.  This  is  certainly  the  general  rule; 
but  in  cases  of  fraud,  such  as  this  was,  it  can  only  mean  that 
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the  parly  dfifsMidedy  if  he  would  vesciiid  the  contnct,  most  le- 
tnm  or  offer  to  retam  eTeKythiiig  he  reoeived  in  ezecation  of  it 
To  retain  the  whole,  or  a  part  only  of  what  was  received  upon 
the  oontraoty  ia  iiloompatible  with  ita  rdecifl8ion»  and  henoe  the 
neoeasiiy  of  reatoring  what  had  been  received  upon  it.  This  it 
not  exacted  on  account  of  any  feeling  of  partiality  or  regard  f oi 
the  fraudulent  parly.  The  law  cares  very  little  what  hib  Ion 
may  be,  and  exacts  nothing  for  his  sake.  If,  therefore,  he  hai 
BO  entangled  himself  in  the  meshes  of  his  own  knavish  pbt, 
that  the  parly  defrauded  can  not  unloose  him,  the  fault  Ib  hii 
own;  and  the  law  only  requires  the  injured  parly  to  restore  what 
he  has  received,  and,  as  far  as  he  can,  undo  what  had  been  dons 
in  the  execution  of  the  contract.  This  is  all  that  the  parly  de- 
frauded can  do,  and  all  that  honesty  and  fair  dealing  require  ci 
him.  If  these  fail  to  extricate  the  wrong-doer  from  the  position 
he  has  assumed  in  the  execution  of  the  contract,  it  is  in  no  sense 
the  fault  of  his  intended  victim,  and  xxpon  the  principleB  d 
eternal  justice,  whatever  consequences  may  follow,  they  should 
rest  on  the  head  of  the  offender  alone. 

Here  the  plaintiff  did  all  he  could  to  rescind  the  contract  ts 
kdo.  As  he  had  been  grievously  taken  in,  he  was  entitled  to  a 
return  of  his  note,  and  that  having  been  refused,  this  aetion  wis 
well  brought. 


y siTDoa,  IimocsD  ar  Fk4un  «o  ICaxs  Salb,  vat  Basonn^  aad 
the  proparty,  for  the  friadvknt  porohssur  gels  no  title  as  sguast  hhn:  8tt 

Biihjsot  At  length:  JTnovte  v.  i;erd,  M  UL  085;  Cbiy  v.i7olatihv,S7  LLSSS; 
ffqfimm  T.  Kabie^  ao  Id.  711|  Tkompam  v.  MUm^  41  UL  121;  Oummu  lefffe  v. 
Wadleigh,  Id.  214;  Hynmm  v.  Dmm,  Id.  100,  sad  the  notee  theielou  Tht 
httgoage  of  the  prinetpel  oase^  steting  thst  firsnd  destroys  s  ooatnot  tA  kir 
Mo,  wss  quoted  spproringly  in  8Uwtm§  t,  iTyvIs,  S3  Bsch.  175;  sadin  iWa 
T.  CSottlf,  82  Id.  824,  the  Isngnsge  of  the  prindpsl  esse  ooaeerntog  the  ligM 
of  leeoiMiou  for  frsnd  waa  approved. 

RwomsTOiT  M UBT  Bi  ts  TOTO^  sttd  pwpstty  reoeived  nndsr  the  raseisdad 
eentracv  most  be  retomed,  sad  the  sdvem  par^  pat  as  fur  as  pesrible  is 
stalM  9110,  whatever  may  be  the  gronnd  of  rsewMioiii  8ee^  on  this  point»  Ctos- 
mar  v.  Hmdentm,  8  Am.  Deo.  103;  Cbmeol  v.  Jroy,  12  U.  458;  Dvrrett  v. 
Amptoii,  16  Id.  115;  Ltie^  r.  Btmd^,  92  Id.  860; /Vr^r  v.  Ailcft,  84  Id.  5«| 
Cktmc$  T.  Oammittionen  qfOhif  Oa.,  85  Id.  181;  Foerleef  v.  Ar488Id.588; 
Ihmoan  t.  /eter,  89  Id.  842;  Hpuom  v.  Dmm,  41  Id.  100;  Smitk  v.  iMlflft^ 
12  Id.  175,  and  oases  osted  in  the  notee  thereto^  See  also  ths  nols  to  Tlnre- 
$m  ▼.  HtcmeAoni,  88  Id.  707. 

A  par^  oan  not  reaoind  in  part  and  affirm  in  part,  but  must  resoiad  is  fiiK 
KkkoUr.  MMsr,  18 N.  T.812;  MaUeawan  Co.  r.  BemOe^,  18 BSrb.  646; an! 
tiie  langnsge  of  the  prindpal  osse  on  this  point  wss  qnotsd  in  Kkig  v.  Md^ 
1  K^yoi^  402.    He  moat  plaoe  the  other  m  Maim  quo:  CfoM  ▼.  Osytya  ifa 
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HaL  Bank,  21  Hon*  299;  Bautm  y.  TUUm,  24  How.  Vr.  496;  LewU  ▼.  Me^ 
MSOeu,  31  Btfb.  399;  WaU  y.  VTatt,  4  Id.  208;  and  this  rale  nlates  m  well 
to  reaciflBion  for  fnad  as  for  other  groondB:  BarileU  y.  Drdbe,  100  liasB.  176; 
oooaeqnently,  he  must  restore  whatever  he  has  received  under  the  oontraets 
Bowen  y.  Sekuler,  41  IlL  195;  FUher  y.  ConatU,  3RD.  Smith,  208;  IfkhcU 
Y.  iftcAael,  23  N.  Y.  272;  Bftfor  Y.  i2b&6iiw,  2  Denio,  138;  Tofiman  y.  Turdt, 
26  Barik  nUFuherv.  FredenhaU,  21  Id.  84;  MoperY.  Shoemaker,  6  Id.  322; 
Q<mld  Y,  (7a^ti0a  efe.  ^a<.  Bankj  21  Hnn,  299;  and  the  principal  case  was 
quoted  from  in  relation  to  this  qaestion  in  King  y.  FUeh,  2  Abh.  App.  Dec 
618,  and  ^oyee  y.  YTotroiM,  7  Daly,  91.  But  if  the  wrong-doer  has  bj  his 
own  act  complicated  the  case,  so  that  full  restoration  is  impossible,  he  has  bat 
himself  to  blame:  Hoamgrnand  y.  Pennoek,  61  N.  Y.  153;  as  the  law  cans 
Yery  little  what  a  fraudaknt  par^s  loss  may  be,  and  exacts  nothing  for  his 
sake:  Ouebaiheimer  y.  Angevme,  81  Id.  397.  So,  also,  if  the  perpetrator 
of  a  fraud  has  nsed  a  small  amount  of  his  own  means  as  one  of  the  instni- 
ments  with  which  to  effect  hii  purpose,  and  by  each  means  has  seemed  to 
himself  from  his  victim  a  lai^ger  amonnt^  which  he  is  nnaUe  to  restore,  the 
dsfranded  party  is  not,  in  such  a  case,  oompeUed  to  restore  what  he  has  re- 
oeived  as  a  condition  precedent  to  his  right  of  resdssicm:  Peatm  y.  PeUit^  47 
Barb.  266;  all  these  cases  cite  the  principal  case. 

Pabtt  Bxscnn>nfo  fO&  Fraitd  must  Act  Pbomftlt:  WhetUom  y.  Baiert 
14  Barb.  697;  Bartkohmew  y.  lUmemore,  17  Id.  429;  BM  y.  Palmer,  27  Id. 
664;  JOekv.  NfogearaSae.  jBoidt,  3Hnn,  484;  Qtttgy.  DevUm,  64  N.  Y.  416; 
and  as  soon  as  possible  after  the  disooYery  of  the  frand:  ffaU  y.  FvUertanf  67 
lIL4S0;BiehT.yiagaraCi^.Sa9.BaMi,5T.9tasi92;  WhUe  t.  Dodde,  4li 
Barli.  666;  Deeendor/T.  BeatrdeUy,  28  Id.  061;  Sweetmem  y.  PHmee,  26  N.  Y. 
227;  although  it  was  said  in  Meaekam  y.  CMgtum,  7  Daly,  406,  that  this 
mle  only  i^yplied  where  a  party  has  reodYcd  some  benefit  or  advantage  wider 
the  oontael,  which  he  enjoys  as  long  as  he  can  and  then  attempts  to  throw 
np  in  hopes  of  obtaining  greater  advantage.  All  these  cases  raCerred  to  the 
principal  case  as  an  anthcrity. 

VAMn  DuBAunsD  has  BiaonoH  to  Bnaom  or  Aiiibm  Ofopojustx 
8mmdlf&rd  v.  SVoeen^  7  Bosw.  608;  Weigand  v.  BUkd,  4  AbU  App.  Om.  606; 
&  O.,  S  Keyes,  122;  S.  C,  33  How.  Vr.  176;  Linddep  v.  Fargueom,  49  N.  Y. 
WL  Bat  he  can  not  do  both:  ^066  v.  ^of/Mi,  46  Id.  636;  and  when  he  has 
mnde  his  eleotkm,  he  must  abide  by  it:  Sek^fir  v.  ZXeto,  83  Id.  808.  Thns, 
a  party  who  takes  possession  onder  a  contract  for  the  porchaae  of  land  and 
SKsrases  acta  of  ownmhip  over  it,  is  estopped  to  dsngrlmnd-  in  the  vendor 
in  an  action  against  him  by  the  latter:  lAneey  v.  Fergmeim,  6  Lans.  200;  and 
if  a  vendee  is  gnilty  of  fraud  in  a  contract  for  the  pmrohase  of  goods,  bat 
tiiey  aie  freely  and  volnntarily  delivered  to  him,  the  title  passes  to  hlu: 
Lmeter  v.  RkMdee,  46  Baitw  601.  The  principal  case  was  nfened  to  in  sap- 
port  of  all  tlisae  prinohileSa 


PteFLB  V.  Gall. 

(1  DnsiOb  190.] 

baacRS  ov  Sitbsit's  Nau  on  Notb  with  PuvciPALli  CtanHT  dosa  aoi 
invalidate  it  as  to  the  latter,  and  it  may  still  be  the  sabiMk  of  larosiqr. 

Xo  CoiTBTiTim  Labobnt  Intbmt  to  Stxal  warn  Exist  at  thb  von  of  the 
taking,  and  no  snbseqaent  appropriation,  however  firandalcnt,  is  solBdsnt 
if  the  taking  was  lawf  aL 
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Takiso  iBoif  AvcfXHSB's  PoflsoBioH  IS  Bbbxiitul  «o  LABOBrr. 

fiBBVAST  MAT  COMVIT  LaBCODTT  OV  MaBXEB's  OoODB  IV  HIS  GBABM,  fOT 

the  poHMnon  ia  deemed  to  be  in  the  maeter. 

BAIULB  OB  PUBCSHASEB  IS  VOT  GfJILTT  OV  LaBCBNT  BT  FbAUDULERILT  AF> 

FBOPBiATDra  goods  in  hii  postesnion,  though  ha  obtsined  poMOMios  by 
frmnd. 

Habbb  ov  Noxb  is  OviLTr  ov  Labcbnt  nr  Fblohiouslt  Amant^tsm 
H  to  his  own  nso,  where  it  ia  hsnded  to  him  by  the  holder  to  indone  s 
pejmenti  for  he  is  deemed  the  servant  or  agent  of  the  h<^der,  and  noi  a 
bailee^  and  the  poaaeorion  remaina  in  the  holder;  and  it  ia  not  neeeaaKy 
to  the  offeoae  that  he  ahooldhaTe  had  may  intent  to  steal  the  note  at  ti» 
time  it  waa  handed  to  him. 

Fabst  cak  not  Comflaih  or  Ebbob  nr  his  Fatob. 

IflDiomBHT  for  laroeny  of  a  note  made  bj  the  defendanti  as 
prmeipal,  with  three  other  parties  as  snretieB.  It  appeared  thii 
after  the  note  -wbb  made,  the  name  of  Oarle»  one  of  the  smeties, 
was  erased  by  the  oonsentof  the  prisoner  and  the  holder.  Afta> 
wards  the  defendant  haying  made  a  payment,  and  there  bong  no 
writing  materials  present,  the  holder  said  he  would  indorse  the 
payment  on  the  note  when  he  got  home.  But  the  defendant  ssidhs 
had  a  pen  and  ink,  and  the  holder  handed  him  the  note  to  indoiss. 
He  took  it  into  another  room  in  view  of  the  holder,  and  apparently 
wrote  something  on  the  note,  and  afterwards  left  the  room,  tdc- 
ing  the  note  with  him,  and  did  not  return.  Subsequently  ibe 
holder  asked  him  for  the  note,  but  he  refused  to  give  it  up.  The 
oourt  refused  to  charge  the  jury,  as  requested  by  the  prisoner, 
that  there  was  not  sufficient  OTidence  to  oonyiot,  and  chaiged 
that  if  the  juiy  should  find  that  at  the  time  of  reoeiying  the  note 
from  the  holder  the  prisoner  had  a  felonious  intent  to  conyertit 
to  his  own  use,  he  was  guilty  of  laroeny.  The  oourt  farther 
oharged  that  the  erasure  of  the  surety's  name  yrith  the  prisone^i 
consent  did  not  inyalidate  the  note  as  to  him.  Exceptions  to 
the  instructions.  Verdict  of  guilty,  and  the  prisoner  brought  the 
case  up  on  certiorari  from  the  general  sessions. 

E.  P.  Cowles,  for  the  defendant. 

T.  MiJOer,  distrid  aUomey^  for  the  people. 

By  Oourt,  Beabdslet,  J.  The  objection  that  this  note  was  with* 
out  yalue,  and  therefore  could  not  be  the  subject  of  a  larceny,  can 
not  be  sustained.  Carle,  whose  name  was  erased  from  the  note, 
was  a  surety  for  the  prisoner.  The  latter  assented  to  the  erasure, 
and  can  not  be  allowed  to  set  it  up  in  discharge  of  himself.  Ab 
the  note  was  still  binding  upon  the  prisoner,  saying  nothing  of 
the  other  signers,  it  had  yalue,  and  therefore  might  be  the  salh 
ject  of  a  larceny. 
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Acooidmg  to  the  eridenoe,  as  stated  in  the  taill  of  exoeptioiui, 
the  note  was  handed  to  the  prisoner  for  a  special  pnrposey  that 
18,  to  indorse  npon  it  a  payment  which  had  then  been  made.  He 
api>eared  to  be  making  the  indorsement,  but  then  folded  up  the 
note  and  with  it  left  the  house.  That  the  note  was  thus  con- 
Terted  to  his  own  use,  by  the  prisoner,  with  an  intention  to  de- 
fraud the  owner,  seems  hardly  to  have  been  a  contested  fact  on 
the  trial.  The  charge  assumes,  as  the  law  clearly  requires,  that 
a  felonious  intent  should  be  found  by  the  jury;  for  without  it 
the  prisoner  should  be  acquitted.  This  intent  is  an  essential 
element  in  the  crime  of  larceny,  and  it  must  exist  at  the  time 
of  the  taking;  for  if  that  was  lawful,  no  subsequent  appropria- 
tion of  the  property,  however  fraudulent  the  intent  may  be,  will 
eonstitute  \hia  crime:  2  Stark  Ey.,  Phila.  ed.  1812,  p.  606;  Peo^ 
pley,  Andenan,  14  Johns.  294  [7  Am.  Dec.  462];  4  Bl.  Com.  232; 
Boscoe's  Crim.  Ev.  633,  641;  Bex  t.  Bani»,  Buss.  &  By.  441; 
this  case  is  stated  in  a  note  to  JRegina  ▼.  Chodbody,  8  Oar.  &  P. 
666. 

As  every  larceny  indudes  a  trespass,  the  taking  must  be  from 
the  possession  of  another  person.  But  here  it  is  necessary  care* 
folly  to  discriminate  between  what  constitutes,  in  law,  a  possee- 
aion  of  property,  and  that  which  amounts  only  to  its  care  and 
ehaxge.  A  servant  has  the  charge,  but  not  the  possession,  of 
his  master's  goods.  The  possession  is  in  the  master,  and  the 
servant  may  commit  larceny  by  converting  the  property,  with 
which  he  is  thus  intrusted,  to  his  own  use.  This  principle  ap* 
plies  to  servants,  strictly  so  called,  as  it  also  does  to  apprentices, 
elerks,  and  workmen  of  every  description,  who  are  employed  in 
the  care  a;nd  management  of  the  owner's  property  under  his 
immediate  supervision  and  control.  The  rule  is  thus  stated  bj 
East:  *'  It  is  a  dear  maxim  of  the  conmion  law,  that  where  one 
has  only  the  bare  chatge  or  custody  of  the  goods  of  another, 
the  legal  possession  remains  in  the  owner,  and  the  party  may  be 
guilty  of  trespass  and  larceny  in  fraudulently  converting  the 
same  to  his  own  use.  Thus,  a  butler  may  commit  larceny  of 
plate  in  his  custody,  or  a  shepherd  of  sheep.  The  same  of  a 
servant  intrusted  to  sell  goods  in  a  shop.  This  rule  appears  to 
hold  universally  in  the  case  of  servants,  whose  possession  of 
{heir  master's  goods  by  their  delivery  or  permission  is  the  pos- 
session of  the  master  himself:"  2  Easf s  P.  O.  664;  and  see  p. 
682;  2  Hale's  P.  0.  606;  Bex  t.  Bass,  1  Leach,  261;  Bex  t.  Ohlp- 
chase,  2  Id.  699;  2  Stark.  Ev.  610;  Beg.  ▼.  White,  9  Oar.  &  P. 
844;  Beg.  t.  Harvey,  Id.  863;  Beg.  t.  Jackson,  2  Moo.  O.  0.  82; 
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BO0O.  OrinL  Et.  645;  4  BL  CSom.  by  Ohittjr,  231,  and  nokMypps 
380,281. 

Whfiie  poseeamon  of  the  properly  is  obtained  bj  one  as  a  baflae 
or  porehaser,  although  by  trick  and  frand,  the  case  stands  on 
other  grounds,  but  which  need  not  now  be  stated.  The  note  mB 
not  reoeiyed  by  {he  prisoner  as  a  bailee  or  a  purehaaer,  but  for 
the  mere  purpose  of  doing  for  the  holder  what  he  was  about 
to  do  for  himself.  The  indorsement  would  be  ibe  act  of  the 
holder,  although  made  by  the  hand  of  the  prisoner.  It  was  io 
be  done  under  the  immediate  direction  and  control  of  the  owner, 
and  could  only  be  made  by  the  prisoner  as  servant  or  agent  of 
the  person  for  whom  he  was  acting.  As  the  note  was  flius  re- 
oeived  by  the  prisoner  as  a  servant  of  the  holder,  the  l^gal  pos- 
session was  not  changed;  the  prisoner  was  in  charge  of  the  note 
while  maiking  the  indorsement,  but  the  owner  still  had  poaaea- 
sion.  It  was  unneoessaiy,  therefore,  that  the  jury  should  hava 
found  the  existence  of  a  felonious  intent  when  the  prisoner  re- 
ceived the  note.  If  it  came  upon  him  after  the  note  had  been 
received,  and  while  he  was  engaged  in  making  the  indoraement 
or  subsequently,  and  was  carried  into  effect  by  converting  tiw 
property  to  his  own  use,  it  was  larceny.  The  charge,  {heratore, 
was  not  strictly  correct  in  requiring  the  jury  to  find  the  omattu 
furmhdi  at  the  time  when  the  note  passed  into  the  prisoner^a 
hands;  it  was  enough  that  it  eziated  while  he  held  it  as  serfint 
to  the  owner.  A  fdonious  conversion  under  such  dxomnsfeancaa 
was,  in  law,  a  felonious  taking  from  the  owner. 

The  charge  of  the  court  virtually  required  the  jury  io  find  a 
felonious  intent  at  the  time  of  conversion,  as  it  did  ezpaesaly  at 
the  time  the  prisoner  received  the  note.  The  last  requisita  of 
the  charge  was  erroneous;  but  it  was  an  error  which  could  not 
prejudice  the  prisoner.  It  required  the  jury  to  find  more  than 
the  law  made  necessary  to  wanant  his  conviction  of  the  o£Eenae; 
but  of  that  he  can  not  complain,  and  a  new  trial  should  be 


New  trial 

AunajLTiov  or  ImrrBUMBirT  LnrAuniLTia  It,  wbiv  avd 
See  the  note  to  WoodworihY.  Bank  qf  America,  10  Am.  Dee.  S87,  wiMtetUi 
•abject  ie  ooneidered  at  aome  leagth.  See  alao  IMUm  v.  PlaUe  Ob.,  40  Id. 
136;  InglUk  v.  Breneman,  41  Id.  96,  and  oaaea  dted  in  the  aate  thereto. 

Labobnt  bt  Pabtt  ih  Poaanaioir  or  OooDe  as  Skbvast,  Baiub,  or 
finder,  or  where  the  poaeeesion  waa  frandolently  obtidned:  See^  ae  to  larceny 
hj  eeratnt,  PeopU  v.  Sherman,  25  Am.  Deo.  663;  laroeny  by  bailee^  ^aU  ▼. 
Oarmaih  10  Id.  676;  Urceny  by  finder,  People  ▼.  Anderemt  7  Id.  462;  TgUr 
▼.  People,  12  Id.  176;  State  ▼.  Paper.  24  Id.  268;  People  ▼.  OogdeO,  37  U. 
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S97;  larceny  bj  one  wiio  has  obtained  poamiian  fraadnl<tttly,  BlrnU  ▼.  Cim^ 
mtmweaUh,  26  Id.  S41. 

Where  one  has  only  the  bare  chaige  or  onstody  of  the  goods  of  another, 
the  IiQgal  possession  remains  in  the  owner,  and  the  party  may  be  ffoilty  off 
tansepaas  and  larceny  by  fraudalently  oonTorting  the  same  to  his  own  uses 
PeopU  V.  BemmHi,  4  Abb.  Ft.  (N.  &)  97;  S.  C,  87  N.  Y.  126;  altfaongh  h^ 
had  no  felunioos  intent  when  he  reoelTed  them  in  onstody:  Phelp§  ▼.  PtopUp 
72  Id.  802;  and  where  pivpeity  of  a  principal  or  master  oomes  to  the  hsnda 
of  a  servant  for  a  special  pnrpose,  and  he  f elonionsly  converts  it»  he  is  guilty  off 
laroeny:  PM/mt.  People,  6Hnn,  427;  ContmomseoftA  y.  O^MaOe^,  97  Msas. 
087;  as  wliere  a  defendant  appropriates  money  which  he  was  employed  to  tak^ 
from  one  member  of  a  firm  to  another:  OommonweaUh  t.  Berry,  99  Id.  480^ 
or  a  bill  when  it  was  given  him  for  the  pnrpose  of  taking  oat  a  small  portion 
of  It  for  sodA  water:  HUderbrvmd  v.  PeopU,  1  Hon,  21;  8.  0.,  8  T.  &  C.  88; 
or  took  a  ring  to  look  at  it,  and  sabseqoently  detained  it  against  the  owner's 
consent:  Ettie  v.  Peqpfe,  21  How.  Vr.  869.  Also,  a  clerk  taking  goods  from 
the  company's  store,  intending  at  the  time  to  deprive  the  company  of  them, 
li  gnilty  of  laiosny:  iTorenee  Sewing  Machine  Co,  v.  War/ord,  1  Sweeny,  4481 
Where  a  party  obtained  property  by  false  pretenses,  mying  he  wanted  to  use 
it,  and  shippsd  it  away,  a  trandnlent  or  even  »  fekmions  intent  may  be  in* 
fnered:  PraU  v.  Bogardns^  49  Barb.  96.  The  principal  case  was  regarded  aa 
muAadtj  for  the  positions  taken  in  all  thsss  cases. 

LaBGBirT  BT  TAKora  Goods  vbom  CoNSTBiroTxyB  PmsMaioii  or  no 
Owns:  See  Lawrence  v.  Siaie,  84  Am.  Dec.  644  Special  property  in  thn 
person  sU^ged  to  be  owner  is  snlBcient  to  mpport  an  indiotmsnt  lor  laroenyt 
Anfs  T.  SomerMe,  88  Id.  248. 

laTMKT  TO  Sn4L  IS  JfisBnTUL  vo  OornnruTB  LABonnrt  Stale  ▼.  Ham- 
Mme,  88  Am.  Dec  294;  QfiUi  ▼.  JBarl^wine,  82  Id.  40;  SmUky.  Shake,  UL 
88.  In  sapport  of  this  position  the  principal  case  was  dted  in  Wileoa  t» 
AiyrfB,  89  N.  Y.  461. 

LABOunr  ov  Ghoobi  nr  Aomnr:  See  Oa^  ▼•  AM^  26  Am.  Dse.  86T» 
Laroeny  may  be  committed  of  redeemed  bank  notm  in  the  possessian  d  thn 
hsning  bank:  OommommaUh  ▼.  Mand,  41  Id.  466. 

Pamt  OAV  SOT  Taxb  Adtavtaob  or  Ebbob  nr  Hn  owv  F4f0B  in  an  appal* 
conrts  IVdfaH'T.  iiaiA0ln,88Ani.Dee.884;ifeaowaiY.ir«i<;88Id.4fliL 


t;.  HoinoH. 


[1  ItaaoDk  iflC] 
llBTin  to  Qhb  '*oh  Combriov  that  Hb  Pat^  TaRAtonli  Dbbi^  OnrBt 

▲  Vbb  by  implication. 
Dbtdb  Otbb,  if  thb  FntsT  Takbr  "should  Dib  without  lonni  at  rib 

Dbobasb,"  is  good  as  an  ezecntory  devise,  as  it  does  not  import  an  in* 

definite  Idlnre  of  tasne. 
Qhb  hat  Taxb  as  Pubchasbb  by  Dksoriftion  ov  "  Hbib'*  in  a  will,  while  his 

ancestor  Is  living,  if  snob  appears  to  have  been  the  intent  of  the  testator* 
Dbvisb  to  "Hbirs'*  or  LnoNO  Psbson,  not  referred  to  in  the  will  as  Ut- 

ing,  is  vnid;  Imt  if  the  ancestor  is  spoken  of  in  the  will  as  living,  or  ia 

reo(ignixe<i  as  living,  by  a  legacy  being  given  to  him  or  otherwise,  the  de- 

viae  18  good,  and  the  children  or  other  heiis  apparent  of  the  anosstov 

take  by.pnrehasa. 
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Ejectmemt  for  an  andivided  third  part  of  certain  lands  claimed 
by  the  plaintiff's  wife,  as  one  of  the  children  of  Jonathan  Hor- 
fcon,  sen.,  deceased.  The  defendants  were  the  children  of  John 
Bndd  Horton,  deceased,  who  was  one  of  the  other  children  ci 
Jonathan  Horton,  sen.  The  said  Jonathan  Horton  died  seised 
of  the  premises,  having  made  a  will  giving  sundiy  devises  and 
bequests  to  John  B.  Horton  and  others,  and  then  devisiDg  to 
his  son  Jonathan  Horton  the  remainder  of  his  estate,  real  aad 
personal,  **  on  condition  that  he  pay"  a  certain  legacy  and  all 
the  testator's  debts;  "  and  further,  that  if  he  should  die  without 
issue  at  his  decease,  the  real  estate  to  be  equally  divided  amongst 
{he  heirs  of  John  Budd  Horton."  Jonathan  Horton,  jun.,  paid 
the  legacy  and  debts  and  took  possession  of  the  land,  and  died 
unmarried  and  without  issue.  John  Budd  Horton  survived  him, 
and  died  several  years  afterwards.  The  plaintiffs  claimed  that 
Jonathan  Horton,  jun.,  took  a  fee  by  implication;  that  the  de- 
vise over  was  void,  as  being  upon  an  indefinite  feulure  of  iasne; 
that  the  devise  over  was  also  void,  because  it  was  to  the  "  heiis* 
of  John  B.  Horton,  who  was  still  living  on  the  death  of  the 
first  taker;  that  at  all  events  the  estate  reverted  to  the  testator's 
heirs,  because,  as  John  B.  was  living  at  Jonathan's  death,  hia 
children  could  not  take  as  heirs.  The  circuit  judge  held  other- 
wise, and  charged  that  the  defendants  were  entitled  to  the  land. 
Verdict  accordingly,  which  the  plaintiffs  moved  to  set  aside  oa 
esoeptions. 

N.  WestcoU^  for  the  plaintiffiL 

T.  McKi88ockf  for  the  defendants. 

By  Court,  Bbabdslet,  J.  The  devisee,  Jonathan  Horton,  took 
a  fee  by  implication,  under  his  father's  will,  being  thereby 
charged  personally  with  the  payment  of  debts  and  a  legacy,  in 
respect  to  the  land  devised:  Spraher  v.  Van  Alstyne,  18  Wend. 
200,  and  cases  there  referred  to.  The  devise  over  to  *  *  the  heirs  of 
John  B.  Horton,"  was  upon  the  contingency,  that  Jonathan,  the 
first  devisee,  **  should  die  without  issue  at  his  decease."  This 
was  a  good  executory  devise.  These  words  do  not  import  an 
indefinite  failure  of  issue,  but  a  feulure  at  the  death  of  the  first 
taker.  Such  a  limitation  is  not  within  the  rule  against  perpeto- 
ities.  If  the  devise  is  ever  to  take  effect,  it  will  do  so  at  the 
expiration  of  the  life  of  the  first  devisee,  and  the  estate  is  certain 
to  vest  somewhere,  absolutely  at  that  time.  It  can  only  be 
necessary  to  state  this  principle;  it  is  too  well  settled  to  admit 
of  discussion:  4  Kent's  Com.  271-281,  where  the  authorities  an 
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collected.  At  the  death  of  Jonathan  Horton,  the  first 
his  brother,  John  Bndd  Horton,  was  living.  Jonathan  left  no 
issae  at  his  decease.  Upon  the  words  of  the  will,  therefore,  the 
land  was  to  ''be  equally  diyided  amongst  the  heirs  of  John 
Bndd  Horton.''  But  he,  John  B.,  was  then  living,  and,  in 
strictness,  no  one  can  be  heir  to  another  person  until  his  de- 
cease— nemo  est  hasrea  vwentia. 

One  may,  however,  take  as  a  porchaser,  by  the  description  of 
heir,  while  his  ancestor  is  living,  and  this  often  occurs  in  de- 
vises. In  construing  devises,  the  intention  and  object  of  the 
devisor  are  mainly  to  be  regarded;  and  any  words  or  description 
which  denote  the  devisee  with  reasonable  certainty,  are  sufficient. 
A  general  devise  to  the  heirs  of  A.,  who  is  a  living  person,  but 
not  refeired  to  as  such,  would  be  void;  for  while  A.  lives,  no 
one  can  be  his  heir.  But  a  devise  to  the  heirs  of  A.,  who  is 
stated  in  the  will  to  be  now  living,  would  indicate  with  suffi- 
cient certainly  the  persons  intended.  This  designation  would 
plainly  refer  to  such  persons  as  were  at  the  time  heirs  apparent 
to  A. — ^those  who  would  be  his  heirs  if  he  should  then  die. 

A  devise  to  the  heirs  male  of  the  body  of  B.,  now  living,  was 
held  by  the  king's  bench  to  be  a  full  description  of  the  son  of 
B.,  who  was  then  alive,  and  it  was  adjudged  that  the  estate 
Tested  in  him,  although  his  father  was  also  alive;  the  words  ''now 
living"  being  a  sufficient  designation  of  the  person  who  was  to 
take  under  the  will:  James  v.  Richardson,  1  Vent.  334;  S.  C,  T. 
Jones,  99;  3  Eeb.  832;  Pol.  457;  2  Lev.  232.  This  judgment 
was  reversed  in  the  exchequer  chamber:  T.  Baym.  330;  but  the 
judgment  of  reversal  was  reversed  in  the  house  of  lords,  and 
that  of  the  king's  bench  affirmed:  1  Eq.  Cas.  Abr.  214;  BurcheU 
v.  DurdarU,  2  Vent.  311;  S.  G.  cited  in  James  v.  Hichardson^ 
Pol.  457;  cited  in  Darbison  dem.  Long  v.  Beaum/orU,  1  P.  Wms. 
283. 

Where  the  will  recognizes  the  ancestor  as  living,  and  makes 
a  devise  to  his  heir,  eo  nomine,  this  shows  that  the  term  was 
not  used  in  its  strictest  sense,  but  as  meaning  the  heir  apparent 
of  the  ancestor  named.  The  case  of  Ooodrighl  v.  WkUe,  2  Wm.. 
Bl.  1010,  was  such  a  case,  and  was  decided  on  that  principle^ 
The  testator  made  separate  bequests  in  his  will  to  his  son,  Rich- 
ard Brooking,  and  his  daughter,  Margaret  White;  then  follows 
a  devise  of  certain  real  estate  to  said  B.  B.  and  his  heirs  male, 
and  to  the  heirs  of  the  daughter  Margaret.  De  Grey,  C.  J., 
said:  "  The  question  is,  whether  here  is  a  sufficient  designation 
of  the  person,  to  make  the  son  of  Margaret  take  as  her  heir, 
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living  the  motfaer/'  And  he  adds:  **  The  intention  of  Ihe  iesU^ 
tor  is  clear  that  the  same  favor  should  be  extended  to  the  hein 
of  Margaret,  as  to  the  heirs  of  the  body  of  Bichard.  He  took 
notice  that  his  daughter  was  livingy  by  leaving  her  a  term,  and 
a  subsequent  annuity:  and  meant  a  present  interest  should  vest 
in  her  heir,  that  is  her  heir  apparent,  during  her  life."  Jkaii' 
«on  T.  SeaamorU^  1  P.  Wms.  229,  affirms  the  same  principle. 
This  case  was  first  decided  in  the  court  of  exchequer,  which 
judgment  was  afterwards  affirmed  in  the  house  of  lords.  The 
grounds  of  affirmance  are  stated  at  p.  232,  amongst  which  aie 
these:  ''That  the  word  heir  had,  in  law,  several  significations; 
in  the  strictest,  it  signified  one  who  had  succeeded  to  a  dead 
ancestor;  but  in  a  more  general  sense,  it  signified  an  heir  appa- 
rent, which  supposed  the  ancestor  to  be  living." 

That  the  testator,  by  his  will,  took  notice  that  **  the  anoeetor 
was  living  at  that  time,  and  gave  her  a  legacy,  and  therefore 
could  not  intend  that  the  first  son  should  take  strictly  as  heir, 
which  was  impossible  if  she  was  living,  but  as  heir  apparent  he 
might."  And  *'  that  by  this  construction,  every  part  of  the  will 
would  stand  and  be  consistent:  and  the  word  heir  would  be  also 
taken  in  a  sense  that  the  law  allowed  of:"  Cru.  Dig.,  c.  10,  see. 
81 ;  Ram.  on  Wills,  61,  53;  1  Pow.  Dev.  309-318;  2  Id.  599,  note; 
Bac.  Abr.,  Heir  and  Ancestor  (B);  Loveday  v.  EopkinSg  Amb. 
273;  Bouv.  Law  Die,  Heir;  Doe  v.  PerraUj  5  Bam.  &  Cress. 48. 

The  will,  in  the  present  case,  recognized  John  Budd  Horton 
as  a  person  then  in  life,  thereby  showing  that  the  designation  of 
his  heirs  as  devisees,  could  not  mean  those  who  were  strictly 
such.  Understood  in  that  sense,  the  vnll  would  be  absurd  and 
contradictory.  It  would  contain  a  devise  to  persons  as  having 
already  succeeded  to  a  deceased  ancestor  as  his  heirs,  while  the 
same  will  asserted  that  the  ancestor  was  still  in  life,  and  contained 
a  devise  to  him.  Such  an  absurdity  should  be  avoided.  A  more 
reasonable  construction  should  be  put  upon*  the  words  used  bj 
the  testator;  one  which  avoids  what  is  absurd  and  gives  e£foct  to 
the  will.  The  words  "  heirs  of  John  .Budd  Horton,"  may  weU 
be  understood  as  meaning  his  children.  In  common  language, 
children  are  so  called  in  the  life-time  of  their  father,  and  they  are 
his  heirs  apparent.  This  construction  gives  effect  to  the  devise, 
and,  I  can  not  doubt,  is  according  to  what  the  testator  really  in- 
tended.   A  new  trial  should  be  denied. 

New  trial  denied. 

Drvisb  on  Ck>KDinov  tbat  I>bvisxb  Pat  Dxbts,  Lsqagibs,  or  tlie  lika, 
carries  a  fee.    See  BeU  ▼.  Seammcn,  41  Am.  Dec  706,  and  oasM  ooUeotod  ia 


liay»  184&]  HiNMAN  t;.  Hapgood.  668 

Ibe  note  thereto.  The  prinoiiMil  cue  is  dted  to  the  poiiit  tluit  then  iniut  be 
m  cherge  upon  the  pereon  of  the  devisee  in  respect  to  the  land  to  create  m  lee 
hj  Impliotion,  and  that  a  chaige  npon  the  estate  Is  not  within  the  reason  of 
the  role,  in  OhuUad  v.  OlmaUad^  4  N.  T.  5& 

LnoTAXiOH  OvKB  ov  F AWOKE  ov  Ivini  ov  Fnn  Takbb»  idian  Toid  and 
when  not:  See  BeU  ▼.  Seammont  41  Am.  Dec  700^  and  note  ooUeeting  pie- 
▼ioQS  cases;  OaHand  t.  WaU^  42  Id.  120. 

DEnsR  TO  *'HsiB8"  OF  Livivo  FxBfloir,  Vaudztt  of:  See  Dm  ▼.  Bameii 
e  Am.  Dec.  647;  Morion  v,  BarreU,  89  Id.  675.  The  principal  case  was  »p- 
proTcd  on  the  constmction  of  the  word  ''heirs,"  in  Otuhman  v.  iTorfoii,  69 
H.T.162.  Theword  "heirs'*  will  be  constmed  in  »  strict  legal  sense,  nnlees 
there  is  something  on  the  face  of  the  will  to  show  that  the  words  were  need 
Id  a  more  general  and  enlarged  sense:  Ouahman  v.  HorUm^  4  T.  ft  G.  104;  0U% 
T«  Princt^  10  Gray,  682.  Bat  when  a  will  recognizes  the  ancestor  ss  living, 
■ad  makes  a  devise  to  his  heirs,  eo  nomtM,  this  shows  that  the  term  is  not 
«Bed  in  its  strict  sense,  bat  as  meaning  heirs  apparent  of  the  ancestor  named: 
VamoTodaU  v.  Von  DevmUr^  61  Barb.  147.  When  a  beqnest  is  of  personal 
property,  the  word  "heirs"  may  be  constraed  to  mean  diildren  or  nest  d 
kin:  Omaknan  y.  HorUm^  1  Han,  602. 


HiNMAir  t;.  Hapgood. 

(1  DSHIO,  188.] 

Abbheatob  can  Rscotxb    Bbasovablb  CoMPiNBiiTioH  for  his  servioss 

without  an  express  promise. 
Bach  Abbitbatob  mat  Sui  Alonx  iob  his  CoMPSNaATioN,  and  it  snnms 

that  he  most  do  so. 
NoH-JOiSDKB  or  Othes  Pabtixs  to  Submission  in  Action  bt  Abmkba* 

TOB  against  one  of  the  parties  for  his  compensation  can  be  taken  adfan- 

tage  of  only  by  plea  in  abatement. 

AoKEOH  by  one  of  aeveral  arbitrators  brought  in  a  ji 
court  against  the  defendant  as  one  of  the  parties  to  the 
sion  to  recover  compensation  for  his  services.  It  i^ras  shown 
that  the  defendant  and  other  parties  submitted  certain  matters 
in  controversy  between  them  to  the  plaintiff  and  others  for 
arbitration.  After  several  days  spent  in  the  hearing  the  defend- 
ant on  his  part  revoked  the  sabmission.  No  express  promise  to 
pay  the  arbitrators  for  their  services  was  shown.  Judgment  for 
the  plaintiff  in  the  justice's  court  reversed  on  cerlwrari  in  the 
oommon  pleas,  and  the  plaintiff  brought  error. 

A.  B.  Parmele^  for  the  plaintiff  in  error. 

fF.  A.  Wheeler f  for  the  defendant  in  error. 

By  Court,  Jbwxet,  J.  The  defendant  relies  upon  the  olijeo* 
tion  that  no  express  promise  or  request  by  the  defendant  to  the 
plftin^aff  to  render  such  services  had  been  proved,  and  therefore 
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his  seirices  must  be  deemed  to  have  been  rendered  gratnitonsly. 
Tlrany,  ExeciUor,  y.  Wame,  4  Esp.  47,  is  cited  as  decisive  of  thii 
point.  In  that  case  the  plaintiff's  counsel  in  stating  the  case  to 
the  jury,  said  that  the  action  was  brought  to  recover  a  sum  of 
money  due  to  the  testator  for  acting  as  an  arbitrator  on  the  part 
of  the  defendant  in  a  certain  dispute  with  another.  Xiord  Ken- 
yon  decided  that  the  plaintiff  was  not  entitled  to  recover  any- 
thing unless  he  could  prove  an  express  promise.  That  the 
appointment  of  an  arbitrator  was  not  of  such  a  nature  as  to 
raise  a  demand  for  payment. 

Whatever  may  be  the  law  in  England,  I  do  not  doubt  but 
in  this  state  an  arbitrator  selected  by  the  parties  to  perfonn 
such  services,  and  having  performed  the  services,  attended 
by  the  parties,  may  recover  a  reasonable  compensatioA 
therefor,  in  the  absence  of  an  express  promise  to  pay; 
and  it  has,  since  the  time  of  the  case  referred  to,  been  so  ad- 
judged in  England:  Swinford  v.  Bwm^  1  Niel  Gtow.  7,  8;  Chit 
on  Con.  165, 166.  The  evidence  in  this  case  shows  that  the 
plaintiff  was  appointed  an  arbitrator  by  the  parties  to  the  con- 
troversy, that  the  arbitrators  were  engaged  five  days  as  such, 
attended  by  the  defendant  and  the  other  parties  to  the  submis- 
sion, and  until  the  powers  of  the  arbitrators  were  revoked  by 
the  defendant.  I  can  not  doubt  but  the  evidence  showed  a  suffir 
cient  employment  of  the  plaintiff  as  an  arbitrator  to  entitle  him 
to  compensation  for  services  rendered  as  such  arbitrator. 

An  objection  is  made  here,  for  the  first  time,  that  the  plaintiff 
in  error  could  not  sustain  a  separate  action  for  his  services; 
that  the  other  arbitrator  had  a  joint  interest  with  him.  Several 
oases  have  been  cited,  supposed  to  sustain  this  point;  but  I  am 
unable  to  see  the  application  of  the  principle  decided  by  those 
oases  to  the  question  before  us.  I  have  no  doubt  but  that  the 
claim  of  each  arbitrator  is  several  and  not  joint,  and  that  a  joint 
action  by  the  arbitrators  for  their  compensation  could  not  be 
sustained.  The  defendant  can  not  object  that  the  other  parties 
to  the  submission  should  have  been  joined.  This  could  only  be 
availed  of  by  plea  in  abatement. 

The  judgment  of  the  common  pleas  must  be  reversed,  and 
that  of  the  justice  affirmed. 

Judgment  accordingly. 

NoN-JoiNDKB  OP  Pabties  plaintiff  and  defendant,  how  and  when  may  bi 
taken  advantage  of:  See  Pascal  v.  Dueros,  41  Am.  Dec  294;  Robertg  v.  Me- 
Lean,  42  Id.  529;  Gibson  v.  GoldthwaUe,  Id.  593;  Lothrop  ▼.  Arnold^  antt^  2S6, 
and  notes  thereto,  collecting  previonB  cases  in  this  seriea.  See  ais^  Barji  % 
Rochester  v.  MotUeath,  post,  681. 
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Abbitratobs  asb  Esrmua>  to  their  Fses  on  the  same  ground  thai 
any  employee  is  entitled  to  reoover  for  services  rendered.  The  principal 
case  was  cited  as  establishing  this  principle  in  OU  ▼.  Schroeppel,  3  Barbw 
63,  and  was  referred  to  as  authority  for  the  position  that  a  referee  may  main* 
tain  an  action  for  his  fees  against  the  party  liable  for  them,  and  has  a  lim 
«pon  his  laport  for  the  amount  of  the  fees,  and  is  not  boond  to  deliver  his 
report  till  the  fees  aM  paid,  in  Devlin  v.  Mayor,  54  How.  Pr.  6& 


Mathews  v.  Lawbencobl 

£1  Dzno,  3U.] 

OAK  NOT  Impeach  Judgbukt  aoaikst  Him  tob  Esoavx  by  show* 
ing,  in  an  action  on  snch  judgment,  that  the  plaintiff  has  also  recovered 
Judgment  against  his  saccessor  in  office  for  the  same  escape,  and  has 
obtained  satisfaction  thereof. 
SAxmvAcnoN  bt  0ns  ov  Sxybbal  Partibs  Obioinallt  Liablb  for  a  debt 
or  wrong  discharges  all  the  others,  bat  when  two  are  severally  sned  for 
the  same  wrong  for  which  only  one  of  them  can  be  liable,  satisfaetioa 
by  one  of  them  opemtes  no  discharge  as  to  the  other. 

AoiiOK  in  a  justioe's  court  on  a  justice's  judgment.  The  d^ 
fmdant  o&red  evidence  tending  to  show  that  the  judgment  was 
fecoveied  against  him  as  sheriff  for  an  escape,  and  that  the 
plaintiff  had  since  sned  the  defendant's  successor  in  office  for 
the  same  escape,  and  had  recovered  judgment  and  obtained  sat- 
isfaction. The  evidence  was  rejected.  Judgment  for  the  plaint- 
iff reversed  on  certiorari  in  the  common  pleas,  and  the  plaintiff 
IxEOvight  error. 

A.  O.  Oriswold,  for  the  plaintiff  in  error. 
J.  B.  Lawrence,  for  the  defendant  in  error. 

By  Oonrt,  Bbohbon,  0.  J.  It  is  impossible  that  the  plaintiff 
should  have  had  a  good  cause  of  action  against  both  sheriffs  for 
the  same  escape  of  Washburn;  and  if  we  can  believe  the  de- 
fendant's evidence  as  to  the  identity  of  the  escape,  it  is  then 
dear  that  one  of  the  sheriffs  had  a  good  defense  to  the  action 
which  was  brought  against  him.  It  does  not  appear  when  the 
escape  took  place,  or  which  judgment  was  first  recovered.  Nor 
is  there  anyiJiing  in  the  case  to  show  which  of  the  sheriffs  was 
legally  liable  to  the  plaintiff.  Both  certainly  were  not;  and 
whichever  had  a  good  defense  should  have  made  it  at  the 
proper  time.  It  is  now  too  late.  Neither  of  the  sheriffs  can  go 
back  of  •  the  judgment  for  the  pturpose  of  impeaching  it. 

We  must  assume  that  the  defendant  was  legally  liable  for  the 
eflcai)e,  not  only  because  the  contrary  has  not  been  proved,  but 


CCo  Mathews  v.  Lawrence.  [New  Tork, 

because  suoh  proof  would  not  have  been  admifisible.  ISie  judg* 
ment  lajs  the  foundation  for  a  condusiye  presumption  that  the 
defendant  was  liable.  Then  it  can  be  no  answer  for  him  to  Baj» 
that  the  plaintiff  has  wrongfully  reeorered  a  judgment  and  ob- 
tained satisfaction  from  another  man— one  who  was  not  answer- 
able  for  the  escape.  That  only  proves  that  the  plaintiff  is  a 
bad  man,  and  he  has  done  a  wrong  to  Phillips.  It  does  not 
prove  that  the  defendant's  debt  has  been  satisfied.  The  defend- 
ant might  just  as  well  set  up  that  the  plaintiff  had  robbed 
Phillips,  or  some  one  else,  of  an  amount  of  money  equal  to  the 
judgment  on  which  Washburn  was  imprisoned.  That  wrong 
would  not  pay  the  defendant't  debt. 

Where  several  individuals  are  bound  by  one  or  more  obliga- 
tions for  the  payment  of  the  same  debt,  payment  by  one  will 
operate  as  a  satisfaction  as  to  all.  But  in  that  case,  all  of  the 
debtors  were  originally  liable  to  the  creditor.  And  where  sev- 
eral men  commit  a  trespass,  if  the  injured  party  recover  a  judg- 
ment and  obtain  satisfaction  from  one  of  the  wrong-doers,  all  the 
others  are  dischaiged.  But  there,  again,  all  of  the  trespassers 
were  originally  answerable  for  the  wrong.  In  both  cases  the 
satisfaction  comes  from  one  who  was  bound  to  make  it:  and  as 
the  plaintiff  is  only  entitled  to  one  satisfaction,  all  of  the  debt- 
ors or  trespassers  are  dischaiged.  But  in  the  case  at  bar,  there 
is  no  privity  or  relation  between  the  two  sheri£b:  they  were 
never  both  liable  to  the  plaintiff  for  the  escape.  The  money 
which  Phillips  paid  came  from  a  stranger  to  the  defendant,  and 
I  see  no  principle  upon  which  the  payment  can  inure  to  his  ben- 
fit  When  one  of  several  joint  debtors  or  co-trespassers  makes 
satisfaction,  he  does  so  for  the  others  as  well  as  for  ^imnAlf 
But  in  this  case,  as  there  was  no  joint  liability  on  the  partof  the 
two  sherifBg,  Phillips  paid  the  money  for  himself »  and  for  no- 
body else. 

It  follows  from  what  has  been  said  that  the  judgment  of  the 
common  pleas  should  be  reversed,  and  that  of  the  justioe  af- 
firmed. 

Ordered  accordingly. 

JUDOUNT  AOAmST  QnB  OF  SlVXRAL  JOINTLY  LlABLB  fOa  THB  SaMI  DOf 

OR  Wboko,  EmKJT  or. — A  judgment  agunst  one  of  oeTeral  pertiet  jointly  and 
oeverally  liable  on  the  aame  oontraot,  if  nnwatiafied,  ia  no  bar  to  a  aabeeqaent 
action  against  another  for  the  same  debt,  especially  where  the  latter  was  oat 
of  the  jorisdiotion  when  the  first  suit  was  brought:  OleoU  ▼.  Little^  32  Am. 
Dec.  357;  Arfnatrong  ▼.  Preuritt,  Id.  338,  and  note.  And  a  judgment  against 
one  of  several  makers  of  a  joint  and  several  note  for  less  than  the  whole 
amoant  is  held  to  be  no  bar  to  an  action  against  another  for  the  I^Imi^^  oven 
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thoogh  the  judgment  is  iwfctfiifieil,  nnleis  the  whole  debt  b  paid  or  eomefching 
given  fa&foUMtiafaction  of  it:  Z^oyy.  .032,42  Id.  980.  In  Fhmeif  r,  Cochran^ 
87  Id.  450,  it  is  held  that  the  aooeptanoe  of  a  ooofeasion  of  judgment  by  the 
■nrriTor  in  m  joint  action  against  two  obligors,  where  one  of  them  dies  pending 
the  action,  discharges  the  latter's  estate.  A  release  of  one  of  soTeral  joint 
trespasserB  releases  aU:  OUpatriek  v.  Hunter,  41  Id.  370,  and  note;  and  a 
■itisOed  judgment  agsinst  one  is  a  bar  to  an  action  against  the  others:  8mUk 
▼.  ShigleUmi  39  Id.  122.  Otherwise  where  there  is  no  satisfaction:  Living' 
ttan  Y.  Bithop,  3  Id.  330;  Baker  ▼.  Zkwetf,  4  Id.  88;  Hawkine  ▼.  ffaUon,  9  Id. 
700;  Shddon  y.  KObe,  8  Id.  177;  Wrighi  y.  Latkrop,  16  Id.  529.  Bnt  see, 
to  the  contrary:  White  y.  PhUbrick,  17  Id.  214;  see  also  GampbeU  y.  PhOpe^ 
11  Id.  139.  The  notes,  howeyer,  to  the  last  decisions  show  that  the  doctrine 
that  an  unsatisfied  judgment  in  such  a  case  is  no  bar,  is  supported  by  a  great 
prepcmderanoe  of  authority.  In  King  y.  Chicuk^  41  Id.  075,  it  is  held  that  a 
judgment  in  fayor  of  a  deputy  sheriff  is  oondusiye  eyidenoe  in  ixm  of  the 
sheriff  in  a  subsequent  action  for  the  seisure  of  the  ssme  goods.  See  the 
aote  to  that  case. 


Van  Tassel  v.  Gafbos. 

[1  Dmno,  200.] 

Ko  Aonov  Lns  iob  Galliko  a  Man  Opfbobbioub  Namb,  sueh  as  Har^ 
eheat^  rascal,  swindler,  blackleg,  and  the  like. 

To  Sustain  AonoN  fob  Words  Sfokxn  of  a  Maoisiratx,  which  are  not 
actionable  per  se,  they  must  appear  to  haye  been  spoken  of  him  in  his 
official  character,  and  it  is  not  enough  that  they  tend  to  injure  him  in 
his  office. 

Galuko  a  liAonxBATB  A  "DAMirxD  BLACKi^Ba,**  and  charging  him  with 
being  in  a  "comUned  company  to  cheat  strangers,"  is  not  actionable 
where  no  official  misconduct  or  naglect  of  official  duty  is  alleged  against 
him. 

CoABonro  Maoutbatb  with  Omxttisq  to  Oivb  Imvobmatioh  to  a  judgment 
plaintiff  in  his  courts  that  his  execution  has  not  been  returned  in  time, 
and  that  therefore  he  has  a  right  of  action  agsinst  the  constable,  where 
it  is  not  charged  that  he  possessed  such  information,  or  was  requested  to 
oommunicate  it,  imputes  no  neglect  of  official  duty,  and  is  not  actionable. 

SpmAKiHo  OF  Maoistbatx  as  "  Squibs,"  in  Usnro  Offbobbious  Wobds  con- 
oeming  him,  is  mere  deecripiio  pereonOf  and  does  not  import  that  the 
words  are  spoken  of  him  in  respect  of  his  office. 

Slakdbb.  The  declaration  changed,  in  sabstance,  that  the 
plaintiff  was  a  justice  of  the  peace,  and  that  the  defendant,  hav- 
ing recoYcred  a  certain  judgment  before  the  plaintiff  as  such 
justice,  and  having  caused  execution  to  be  issued  thereon  and 
delivered  to  a  constable,  afterwards  sold  the  judgment  to  King 
Allen  and  Ira  Greene  for  a  price  far  below  its  nominal  value, 
and  that  the  defendant,  contriving  and  intending  to  injure  the 
plaintiff  in  his  office  of  justice  of  the  peace,  and  to  cause  it  to 
be  believed  that,  as  such  justice,  he  had  conspired  with  the  pur- 
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chasers  of  the  judgment  to  cheat  and  defraud  the  defendant^ 
who  was  a  stranger  in  Queensbury,  and  had,  in  pursuance  of 
such  conspiracy,  concealed  from  the  defendant  the  fact  that  the 
constable  had  not  returned  said  execution  in  due  time,  and  was 
therefore  liable  on  his  bond,  and,  by  such  concealment,  had  in- 
duced the  defendant  to  sell  the  judgment  for  less  than  itsTalua, 
etc.,  did,  in  a  certain  discourse,  etc.,  had  of  and  concerning  the 
plaintiff,  in  his  said  ofBce,  and  concerning  the  said  judgment, 
etc.,  speak  the  following  false,  malicious,  etc.,  words  (with 
proper  innuendoes) :  '*  I  have  sold  the  judgment;  I  got  a  note  for 
one  half  the  amount  of.  the  judgment,  and  I  don't  see  why 
Squire  Van  Tassel  (plaintiff  meaning)  did  not  tell  me  that  the 
execution  had  not  been  returned  in  time,  so  that  I  could  sue  the 
constable  and  his  bail.  There  is  a  combined  company  here  to 
cheat  strangers,  and  Squire  Van  Tassel  has  a  hand  in  it  Eing 
Allen,  Ira  Greene,  and  Squire  Van  Tassel  are  a  set  of  damned 
blacklegs.  *  *  *  Squire  Van  Tassel  was  in  the  combiiia- 
tion  with  King  Allen  and  Ira  Greene,''  etc.  Demuiier  and 
joinder. 

2>.  Wrighi  and  N.  EUlfjun.,  for  the  defendant. 

M.  T.  Beynolda,  for  the  plaintiff. 

By  Courts  Bbokson,  0.  J.    It  is  not  necessazy  to  consider  the 
questions  of  form  which  have  been  made;  for  I  am  of  opinioa 
that  the  declaration  is  bad  in  substance.     It  is  the  privilege  of 
the  vulgar  to  use  coarse  and  abusive  language;  and  no  actioB 
will  lie  for  calling  a  man  such  opprobrious  names  as  liar,  cheats 
rascal,  swindler,  blackleg,  and  the  like.    Nor  will  such  words 
be  actionable  though  spoken  of  one  who  holds  an  ofBce,  or  ex- 
ercises some  trade  or  profession,  unless  they  are  spoken  of,  and 
touch  him  in  his  office  or  calling.    It  is  not  enough  that  the 
words  may  tend  to  injure  him  in  his  office  or  calling,  unless 
they  are  spoken  of  him  in  his  official  or  business  character. 
In  Oakley  v.  Farrington,  1  Johns.  Cas.  129  [1  Am.  Deo.  107], 
the  plaintiff  was  a  justice  of  the  peace,  and  the  words  were, 
"Squire  Oakley  is  a  damned  rogue."    The  plaintiff  was  non- 
suited on  the  ground  that,  although  the  words  were  spoken  of 
a  magistrate,  they  had  no  relation  to  his  official  character  or 
conduct.     In  Aj/re  v.  Craven^  2  Ad.  &  El.  2,  the  words  were 
laid  to  have  been  spoken  of  the  plaintiff  in  his  profession  as  a 
physician,  and  imputed  adultery.    After  verdict  for  the  plaint* 
iff,  the  judgment  was  arrested.     The  court  said,  that  after  fall 
examination  of  the  authorities,  they  thought  the  declaration 
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ought  not  merely  to  state  that  such  scandalous  conduct  was  im- 
puted to  the  plaintiff  in  his  profession,  but  also  to  set  forth  in 
what  manner  it  was  connected  by  the  speaker  with  that  profes- 
sion. Chief  Baron  Comyn  says:  ''Words  not  actionable  in 
themselyes,  are  not  actionable  when  spoken  of  one  in  an  office, 
profession,  or  trade,  unless  they  touch  him  in  his  office,"  etc. : 
Action  upon  the  case  for  Defa. ,  D.  27.  This  doctrine  was  fullj 
approved  in  Doyley  y.  Roberts^  3  Bihg.  N.  Cas.  835,  where  it  was 
said  of  an  attorney,  that  **  he  has  defrauded  his  creditors,  and 
has  been  horsewhipped  off  the  course  at  Doncaster."  The  jury 
found  that  the  words  had  a  tendency  to  injure  the  plaintiff  mor- 
ally and  professionally;  but  they  also  found  that  the  words  were 
not  spoken  of  him  in  his  business  of  an  attorney.  And  for  that 
reason  the  court  ordered  a  nonsuit.  Tindal,  C.  J.,  said,  the 
words,  though  spoken  of  an  attorney,  do  not  touch  him  in  his 
profession,  any  more  than  they  would  touch  a  person  in  any 
other  trade  or  profession.  In  Dole  y.  Van  Rensselaer ,  1  Johns. 
Cas.  330,  the  words  were  spoken  of  the  plaintiff  in  his  office  of 
sheriff,  and  affected  him  in  his  official  character. 

Now  what  is  this  case  ?  The  words  do  not  charge  the  plaintiff 
with  doing  any  act  whateyer — either  good  or  bad — as  a  justice 
of  the  peace.  Nor  do  they  impute  to  him  the  neglect  or  refusal 
to  perform  any  duly  incumbent  upon  him  as  such  officer.  Say- 
ing that  **  there  is  a  combined  company  here  to  cheat  strangers, 
snd  Squire  Van  Tassel  has  a  hand  in  it,''  does  not  impute  this 
misconduct  to  him  as  a  magistrate;  but  only  as  a  man.  **  Squire" 
is  merely  a  description  of  the  person.  It  means  no  more  than 
would  be  signified  by  the  use  of  the  plaintiff's  baptismal  name 
in  the  same  place.  In  Oakley  y.  Farrington,  1  Johns.  Cas.  129 
[1  Am.  Dec.  107],  the  plaintiff  was  a  justice  of  the  peace,  and 
the  words  were:  **  Squire  Oakley  is  a  damned  rogue;"  and  yet 
it  was  held  that  the  action  would  not  lie,  because  the  words  did 
not  relate  to  his  official  character  or  conduct. 

What  official  delinquency  is  charged  upon  the  plaintiff?  The 
words  are:  **  1  don't  see  why  Squire  Van  Tassel  did  not  tell  me 
that  the  execution  had  not  been  returned  in  time,  so  that  I  could 
sue  the  constable  and  his  bail."  It  can  hardly  be  said  that 
these  words  impute  the  neglect  of  any  moral  or  social  duiy;  for 
it  is  not  charged  that  the  plaintiff  had  eyer  been  requested  to 
giye  information  on  the  subject,  or  that  there  had  been  any  op* 
portonity  to  giye  it.  Indeed,  it  does  not  appear  that  the  plaint- 
iff had  any  inf onniddon  to  impart.  But  if  the  words  contain  an 
implied  censure  on  the  plaintiff  as  a  man,  they  do  not  touch  him 
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in  hiB  oflldal  ohazaoier.  Tbeydonotimpfatetohimflieii^^eet 
of  any  dnly  pertaining  to,  or  imposed  by  his  office.  Hie  woid 
*'  aqnire"  in  tbia  conneetion  means  no  more  than  it  did  when 
speaking  of  the  ''  oomUned  company  to  cheat  stnngen."  His 
merely  a  dnoripiio  penowB.  I  do  not  see  how  flds  setum 
be  ?nftintaii>4Hl  ■ 
Judgment  for  deCendanl 


SLAKDsa  or  (hra  a  me  Onms  on  PuauiiM:  See  Oottqr  t. 
1  Am.  Beo.  107;  ff^ifh  ▼.  Tatmg,  Id.  440,  and  note;  McMUiam  t./KtbA,  t 
Id.  426;  LmsU  r.HawU^,  Id.  121;  Brtuer  r.Weakleg^  6  Id.  666;  MUkd  ▼. 
AiUberrf,  Id.  631;  OSkMltfodb  r.BHffgt,  7  Id.  187;  BtiHek  r. NkAengm.  6 
Id.  890;  Maiframi  t.  Bkkmtdmmt  0  Id.  707.  Am  applied  to  one  in  a  piote- 
donel  or  offloial  ehenoter,  Umgwage  that  is  <i!iimed  to  be  actJonebla  ptr  m 
miut  "toneh  him**  in  that  profemion  or  oflioe:  Cfmmimg  r.AppleUm,  68  Bam, 
Pr.  476;  irten^  T.  ilTodl.  8  K.  Y.  na  And  words  to  be  eotioiiaUo  ae  albot- 
ing  the  pblntiiTe  baiinfl«  must  oheige  eooM  delinqneooy  in  eoaneetloa  with 
the  boflineMt  Intamd  ▼.  MeGanUh^  I  Sandf.  168.  Any  oheige  effeotiag  hm 
eharaeter  in  raoh  hnrinem  ie  eotionefale,  but  if  q^en  of  him  individaeltf  » 
and  not  in  ooaneetton  with  hia  berinem,  is  not  aotiooable:  Jbtafat  t.  ifo—i , 
80  K.  Y.  24.  Thna  where  the  worda  import  a  ohaige  of  aeUing  a  slok  ha^ 
but  it  ia  not  averred  that  the  bog  had  been  IdUed  and  the  BMa*  aold  bj  Iha 
plaintiif,  thogr  are  not  aotionahle  without  proof  of  apeoial  deaega:  8kmm  ▼• 
ffttfimH  11  Mete.  648.    AU  oitiog  the  prindpal  oaae  ae  entiiORty. 


Glabk  v.  Mabseoua. 


II  nnoD.  aiT.] 

MAT  OoosTSBiiAVD  OBDsn  fOB  WoBS  whioh  be  bee 
aaoUier  to  do  before  the  work  ia  fhilahfid,  and  thoagb  the  Iall«  eaa 
reoofer  hia  damagaa  for  the  breaoh  of  oontrae^  indadiog  a  leaeeaaUa 
raoompenae  for  labor  done  and  materiala  ftuniahed  and  aoeh  fnttar 
damagea  aa  maj  be  legUly  aaeeaaed  for  aoeh  fareaofa«  he  eaa  not  geea 
with  the  work  againat  the  empkyer^a  wiah,  and  leeofver  the  iwmpi— a 
tion  originally  agreed  on. 

AflSDMWCT  in  the  common  pleas  forwork,  labor,and  materials 
in  cleaning  and  repairing  pictores.  Plea,  mm  oemcsipeii.  It 
appeared  that  the  defendant  employed  the  plaintiif  to  do  the 
work  for  an  agreed  price,  bat  countermanded  the  order  before 
the  work  was  finished.  The  plaintiff,  howeter,  went  on  and 
flniahed  the  work  and  demanded  the  price  agreed  on,  claiming 
that  the  defendant  could  not  countermand  the  order  after  the 
work  was  begun.  The  court  instructed  the  juiy  to  the  seme 
effect  against  the  defendant's  objection.  Yeidiot  and  jndgmeiil 
for  the  pViniiff  accordingly,  and  the  defendant  bvoq^t  encf 
on  exceptions  to  the  instructions. 
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C  P.  JTutiond,  for  the  plaintiff  in  eiror,  stopped  bjihAooorL 
A,  TbbeTt  for  the  defendant  in  error. 

By  Comer.  The  question  does  not  arise  as  to  the  right  of  the 
defendant  below  to  take  away  these  pictures,  upon  which  the 
plaintiff  had  performed  some  labor,  without  payment  for  what 
he  had  done,  and  his  damages  for  the  yiob^tion  of  the  contract, 
and  npon  that  point  we  express  no  opinion.  The  plaintiff  was 
allowed  to  recover  as  though  there  had  been  no  countermand  of 
the  order;  and  in  this  the  court  erred.  The  defendant,  bj  re- 
quiring the  plaintiff  to  stop  work  upon  the  paintings,  violated 
his  contract,  and  thereby  incurred  a  liabiliiy  to  pay  such  dam- 
ages as  the  plaintiff  should  sustain.  Such  damages  would  in- 
clude a  recompense  for  the  labor  done  and  materials  used,  and 
such  further  sum  in  damages  as  might,  upon  legal  principles, 
be  ftssoosed  for  the  breach  of  the  contract:  but  the  plaintiff  had 
no  right,  by  obstinately  persisting  in  the  work,  to  make  the 
penalty  upon  the  defendant  greater  than  it  would  otherwise 
have  been. 

To  hold  that  one  who  employs  another  to  do  a  piece  of  work 
is  bound  to  suffer  it  to  be  done  at  all  events,  would  sometimes 
lead  to  great  injustice.  A  man  may  hire  another  to  labor  for  a 
year,  and  within  the  year  his  situation  may  be  such  as  to  render 
the  work  entirely  useless  to  him.  The  paff(y  employed  can  not 
persist  in  working,  though  he  is  entitled  to  the  damages  conse- 
quent upon  his  disappointment.  So  if  one  hires  another  to 
build  a  house,  and  subsequent  events  put  it  out  of  his  power  to 
pay  for  it,  it  is  oommendable  in  him  to  stop  the  work,  and  pay 
for  what  has  been  done  and  the  damages  sustained  by  the  con- 
tractor. He  may  be  under  a  neoessiiy  to  change  his  residence; 
but  upon  the  rule  contended  for,  he  would  be  obliged  to  have  a 
house  which  he  did  not  need  and  could  not  use.  In  all  such 
cases  the  just  claims  of  the  party  employed  are  satisfied  when 
he  is  fully  recompensed  for  his  part  performance  and  indemni- 
fied for  his  loss  in  respect  to  the  part  left  unexecuted;  and  to 
persist  in  accumulating  a  larger  demand,  is  not  consistent  with 
good  faith  towards  the  employer.  The  judgment  must  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  seversed.  

Emflotib  has  Powxb  to  Obdkb  Disgoiitinuahgs  or  Work  whioli  h« 
has  oontraoted  with,  or  employed,  ftnoiher  to  perform,  at  uy  time,  rabjeot 
to  proper  oompeniation  in  damages  to  the  employee,  and  the  latter  can  not 
then  go  on  with  the  work  and  recover  the  contract  prioe:  Owen  ▼.  fHaib,  24 
Od.  178t  Lord  ▼.  rAomcw,  64  N.  Y.  110,  citing  the  principal  oaae  on  thie 
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pointw  It  18  also  referred  to  at  at  least  throwing  doubt  od  the  eraployea% 
right  to  proceed  with  the  work  and  reooTer  the  contract  pricei  in  Hale  t. 
TfwU,  35  Gal.  241.  So  in  Howard  t.  Daly,  61  N.  Y.  639,  it  ia  cited  as  re- 
pudiating the  doctrine  of  oonstmotiTe  service  by  a  diachaiged  employee;  and 
in  Hosmer  v.  IFtZ«07i,  7  Mich.  304,  it  is  cited  to  the  point,  that  an  ahsbliits 
refusal  to  permit  a  party  to  perform  his  contract  is  equivalent  to  a  phyiidsl 
prevention,  so  far  as  Mb  remedy  is  concerned.  In  Marth  v.  BlaekmaM,  60 
Barb.  333,  it  is  held,  that  the  doctrine  of  the  principal  case  does  not  apply 
where  the  contract  is  a  proper  one  for  specific  performance  in  equity,  and 
therefore  that  a  party  who  can  perform  his  contract,  in  such  a  case,  may  do 
so,  notwithstanding  any  prohibition  from  the  opposite  party,  and  recover  the 
oontract  price.  This  rule  was  there  applied  to  a  case  where  the  plaintiff  had 
agreed  in  writing  with  the  defendants  to  support  and  maintain  the  father  of 
the  Utter  during  his  natural  life,  for  a  stipulated  sum  per  week,  and  the  de- 
fendants, after  performance  had  been  commenced,  notified  the  plaintiff  not  to 
oontinue  performing  the  oontract,  and  that  they  would  make  no  further  pay- 
ments. The  plaintiff,  nevertheless,  continued  to  furnish  the  stipnbited 
n**'"t<»fft""*,  and  in  an  action  to  recover  the  weekly  payments,  it  was  ds- 
dded  that  the  defendants'  attempt  to  put  an  end  to  the  contract  was  no 
defense.  The  principal  case  was  distinguished  as  one  admitting  of  adequate 
compensation  in  damages,  if  the  plaintiff  had  stopped  performanoe  whea 
notified. 

MKAflUKB  or  Dahagxs  wbxbm  Exmcutokt  Oortbact  Rescirbkd,  or  ptaisi- 
Iff  prevented  or  forlndden  to  perform  it  without  hia  fault:  See  partioulariy  ai 
to  a  recovery  on  a  quantum  menUL  Cfilman  v.  HaU^  34  Am.  Deo.  700;  Mood 
T.  £hiM,  36  Id.  363,  and  cases  cited  in  the  note  thereto.  As  to  the  right  and 
extent  of  recovery  of  a  servant  or  employee  dischaxged,  without  his  £snlt| 
before  the  end  of  his  term,  see  the  note  to  Decatnp  t.  HewiU,  amtCt  204,  dis- 
eossing  the  subject  at  length.  As  to  the  measure  of  damages  for  breadi  of 
•xecutory  contracts  generally,  see  Sheumcn  t.  Ccnuioei,  34  Am.  Dec.  S88| 
McuterUm  r,  Ma/jfcr  qf  BrooUyn^  42  Id.  38,  and  oases  dted  in  the  notes 
thereto.  The  rale  of  damages  laid  down  in  the  principal  case,  as  applied  to 
analogous  oases,  is  referred  to  with  approval  in  D<mghtif  ▼.  (/DomieU,  4  Ddy, 
ei;  Moody  v.  Leverieh,  Id.  406;  MUckett  v.  ComeO,  12  Jonea  A;  a  404;  a 
0.,  14  Abb.  Pr.  (N.  a)  149;  Dwrhm  v.  MoU,  8  Barb.  423;  PeopU  v.  Si^pkemt, 
71  N.  Y.  558;  Jone$  v.  DttnUm,  7  Brad.  App.  (lU.)  690,  501;  Upetome  v. 
Weir,  54  GaL  126.  That  it  is  the  duty  of  a  party  o(nnplaining  of  a  breach  of 
contract,  so  to  act  as  to  lessen  his  dainages  as  much  as  possible,  as  by  seek- 
ing employment  elsewhere,  where  a  servant  is  discharged  without  hiB  fault 
before  the  end  of  his  term,  or  the  like,  see  Shatmon  v.  Comaioek^  34  Am.  Dea 
262,  and  cases  dted  in  the  note  thereto.  See  also  the  note  to  Decamp  v. 
HewUt,  ante,  204.  The  principal  caae  is  dted  on  this  point  in  HamUto^  v. 
ifcPAerson,  28  K.Y.  77;  i^Wne^T.J&eNMm,  20  Hun»10|  UUar  y.  COk^man, 
S8CaL66a 


Pesofle  v.  Spooneb. 

[1  Dano,  848.1 

Qninoiii  or  Wiranas  as  to  GENUTMiorsBS  of  HAimwBifna  fai  an  iastn- 
ment  alleged  to  be  foiled  is  admissible,  as  a  general  mk^  cnly  iriisre  the 
witness  has  a  knowledge  of  the  party^s  handwriting  from  oaoing  him  writs 
or  ooifesponding  with  him,  or  in  some  other  way. 
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rBSTncoNT  OF  ExpKBTS  IK  Hamuwjuting  88  to  the  g«niiiiieiifl«  of  a  sig- 
nature from  a  mere  inspection  of  the  mriting,  without  previous  knowl- 
edge of  the  party's  handwriting,  has  been  sometimes  admitted,  bat  the 
weight  of  authority  19  against  it. 

Clkkk  nr  Chancery  is  not  Nbcessarilt  an  Ezpbbt  in  HANDWBTmro, 
whose  opinions  as  to  the  genuineness  of  a  signature  are  admissible  in  evi- 
dence, though  he  testifies  that  he  has  been  accustomed  to  examine  signi^ 
tures  as  to  their  genuineness. 

Opinion  of  Witness  Fobxxd  fbom  Mere  Ck>]CPABi80N  of  Hands  as  to 
whether  two  signatures  were  written  by  the  same  person,  is  inadmissible. 

Indictment  for  tittering  and  publishing  as  true,  with  a  fraud- 
ulent intent,  a  certain  forged  mortgage,  purporting  to  have  been 
signed  by  one  Tuke.  The  only  question  was  as  to  the  admissi- 
bility of  the  testimony  of  a  certain  witness,  offered  by  the  pros- 
ecution, who  testified  that  he  had  been  clerk  in  chanceiy  for 
eleven  years,  and  had  been  accustomed  to  examine  signatures  as 
to  their  genuineness,  and  Who  from  a  comparison  of  the  signa- 
ture of  Tuke  to  a  writing  admitted  to  be  genuine,  with  the  sig- 
nature alleged  to  be  forged,  gave  an  opinion  that  the  latter  was 
not  genuine,  but  was  written  in  a  simulated  hand.  The  evidence 
was  admitted  against  the  defendant's  objection,  and  after  oonvio- 
tion  in  the  court  below  he  brought  the  case  up  on  cerHoraru 

J.  R.  Lawrence  and  B.  D.  Noxon,  for  the  prisoner. 

T.  Jenkins,  district  attorney,  for  the  people. 

By  Court,  Bbohsok,  0.  J.  The  general  rule  is,  that  a  witness 
must  have  acquired  a  knowledge  of  the  party's  handwriting, 
either  by  seeing  him  write,  by  corresponding  with  him,  or  in 
some  other  way,  before  he  is  qualified  to  speak  on  the  subject. 
An  exception  to  the  rule  has  sometimes  been  made,  and  persons 
supposed  to  be  skilled  in  detecting  forgeries,  although  not  ac- 
quainted with  the  party's  handwriting,  have  been  allowed  to 
give  their  opinion  on  the  question  whether  a  particular  instru- 
ment or  signature  was  written  in  a  genuine  or  imitated  char- 
acter. In  The  King  y.  Cator,  4  Esp.  117,  a  clerk  in  the  post- 
office,  who  held  the  place  of  inspector  of  franks,  was  allowed, 
without  objection,  to  testify  that  the  libels  in  question  were 
written  in  a  feigned  or  disguised  hand.  In  Ooodtitle  ex  dem, 
Revett  y.  Braham,  4  T.  B.  497,  experts,  having  no  knowledge  of 
the  handwriting  of  the  party,  were  allowed,  after  objection 
taken,  to  answer  the  question  whether  the  paper  was  written  in 
a  natural  or  imitated  hand.  This  decision  was  made  on  a  trioJ 
at  bar  in  which  Lord  Kenyon  presided.  But  in  Gary  y.  FiU, 
Noixis'  Peake's  Ey.,  Append,  xxy,  which  was  tried  before  ths 
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flame  learned  judge  five  years  afterwards,  he  rejected  such  evi- 
dence as  being  inadmiairible,  saying,  that  although  it  was  re- 
ceived in  OoodtiUe  v.  Braham^  4  T.  R.  497,  he  had  laid  no  strew 
upon  it  in  his  charge  to  the  jury.  In  Kemp  v.  MacknR^  Say. 
180,  the  evidence  to  detect  forgery  was  of  a  very  peculiar  diar- 
acter,  and  was  received  without  objection.  The  case  has  very 
little  bearing  upon  the  present  question.  Begina  v.  Williams,  8 
Oar.  &  P.  434,  also  stands  upon  its  own  particular  circum- 
stances. 

In  Oumey  v.  Langlands,  6  Bam.  &  Aid.  830,  which  was  tried 
before  Baron  Wood,  an  expert  was  not  permitted  to  answer  the 
question  whether  he  believed  the  handwriting  in  question  to  be 
a  genuine  signature  or  an  imitation;  and  the  court  of  king'') 
bench  refused  a  new  trial.    Although  the  judges  did  not  ex- 
pressly determine  that  sucb  evidence  was  never  admissible,  yet 
what  they  said,  tended  to  that  conclusion;  and  what  they  did, 
was  directly  to  the  point.     In  Giermont  v.  ULlUdge,  4  Gar.  &  P. 
1,  Lord  Tenterden  said,  it  was  formerly  held  that  persons  con- 
versant with  handwriting  could  be  asked  whether  certain  letters 
were  genuine  or  not;  but  it  has  since  been  held,  that  that  is  not 
evidence.    This  point  was  noticed  by  Lord  Denman  in  Ihe  ▼. 
Suckermore,  6  Ad.  &  El.  703,  where  he  remarked,  that  on  the 
question  whether  handwriting,  looked  at  by  itself,  is  genuine  or 
forged,  the  cases  appear  to  me  to  have  justly  exploded  the 
notion  that  bare  inspection  by  the  most  skillful  person  can  fur- 
nish means  for  forming  an  opinion;  and  Oumey  v.  Limglatuh, 
6  Bam.  &  Aid.  880,  is  a  correct  decision,  that  sucb  an  opinion 
can  not  be  received  from  one  not  acquainted  with  the  handwrit- 
ing supposed  to  be  imitated.     He  added:  ''I  do  not  indeed 
understand  how  such  evidence  could  be  rejected,  if  a  witness 
should  swear  that  his  habits  gave  him  the  requisite  skill;  but  I 
do  not  think  that  either  court  or  jury  would  believe  him,  or 
place  the  least  reliance  on  his  opinions.     Practically,  therefore, 
this  chapter  may  be  considered  as  expunged  from  the  book  of 
evidence."    It  will  be  seen  from  these  remarks,  taken  in  con- 
nection with  the  previous  cases,  that  the  only  point  which  can 
be  considered  as  open  in  the  English  courts^  if,  indeed,  that  can 
be  regarded  as  an  open  question,  is,  whether  the  opinion  of  ex- 
perts, having  no  knowledge  of  the  party's  handwriting,  shall  be 
received,  and  then  be  wholly  disregarded  by  the  court  and  jury; 
or  whether  the  evidence  shall  be  shut  out  altogether.     If  it 
comes  to  that,  I  am  in  favor  of  excluding  the  evidence.    There 
is  manifest  inconsistency  in  receiving  it,  and  then  telling  the 
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jmy  it  is  of  no  possible  Talne.    And  besides,  evidence  should 
never  be  given  to  a  joiy,  whichy  nncontradicted,  they  are  not  at  ' 
liberty  to  believe.    It  may  have  an  influence  upon  their  verdict. 

In  Connecticut,  the  evidence  of  persons  professing  skill  in 
detecting  forgeries,  though  not  acquainted  with  the  party's 
handwriting,  is  said  to  be  admissible:  Lyon  v.  Lyman^  9  Conn. 
65.  And  it  has  been  received  in  Massachusetts,  though  the 
court  admitted  that  this  species  of  evidence  is  *'  generally  very 
dight,  and  often  wholly  immaterial:"  Moody  v.  BoioeU^  17  Pick. 
497  [28  Am.  Dec.  317].  In  Pennsylvania,  experts,  who  are 
called  to  speak  from  an  inspection  of  the  instrument  alone,  ar» 
not  admitted:  Bank  of  Pennsylvania  v.  Haldeman^  1  Penn.  161. 
The  question  is  noticed  in  the  elementary  books  upon  evidence; 
but  without  reflecting  much  light  ux>on  the  adjudged  cases:  1 
Ph.  Ev.  493;  Oowen  &  Hill's  Notes,  1337;  2  Stark.  Ev.,  ed.  of 
1842,  617;  Oresley's  Eq.  Ev.  190;  Bosooe's  Orim.  Ev.  163; 
Greenl.  Ev.  616;  Peak.  Ev.  (Norris),  166;  2  Buss,  on  Or.  880. 
On  the  whole,  I  think  the  weight  of  authoriiy  is  against  receiv- 
ing such  evidence,  and  that  it  should  be  rejected.  There  are 
many  things  which  aflbct  the  genuine  handwriting  of  a  party, 
such  as  his  age,  health,  habits,  state  of  mind,  position,  haste,  pen- 
manship, and  writing  materials;  and  the  opinion  or  belief  of  a 
witness,  who  judges  solely  from  an  inspection  of  the  instrument 
alleged  to  be  forged,  rests  on  no  solid  foundation.  It  is  impos* 
Bible  that  he  should  know  whether  an  instrument  or  signature  iff 
genuine  or  only  an  imitation,  when  he  has  never  seen  the  orig- 
inal. At  the  best  he  can  only  give  us  a  conjectural  opinion, 
which  is  much  too  loose  and  unsatiaCaotoiy  to  lay  the  foundation 
for  a  judicial  decision. 

I  have  said  thus  much  about  the  testimony  of  experts,  be- 
cause the  district  attorney  attached  some  importance  to  the  fact 
that  the  witness  in  this  case  was  a  clerk  in  chancery,  and  said  he 
had  been  accustomed  to  examine  signatures  as  to  their  being 
genuine.  But  there  was  nothing  either  in  the  official  employ- 
ment, or  the  profession  of  the  witness,  which  proved  that  he 
had  a  higher  degree  of  skill  in  judging  of  handwriting  than 
such  as  is  common  to  several  large  classes  of  individuals.  AncI 
besides,  the  witness  was  not  caUed  to  express  an  opinion  formed 
from  an  inspection  of  the  mortgage  alone;  but  the  oflTer  was  to 
prove,  that  from  an  examination  of  the  signature  to  the  mort> 
gage,  and  of  other  and  genuine  signatures  then  before  the  witness, 
the  signature  to  the  mortgage  was,  in  the  judgment  of  the  wit- 
ness, a  fotgeiy.    It  is  not  pretended  that  the  witness  had  anj 
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preriotis  knowledge  of  the  handwriting  of  Take;  and  the  case 
comes  down  to  the  old  question,  whether  a  witness  shall  be  al- 
lowed to  give  his  opinion  founded  solely  on  a  comparison  of 
hands,  or  the  juxtaposition  of  two  writings  for  the  purpose  of 
ascertaining  whether  both  were  written  by  the  same  individasL 
Much  has  been  said,  and  more  might  be  added,  on  both  sid^  of 
that  question.  But  I  shall  not  enter  into  the  discussion  of  it, 
for  the  reason  that  it  is  settled  in  this  state,  as  it  is  in  Englaad, 
that  such  evidence  is  not  admissible:  Jackaon  y.  PkUUps,  9  Cow. 
94;  Wibcm  t.  KirUand,  6  Hill,  182.  The  verdict  must  theie- 
fore  be  set  aside. 
New  trial  granted. 

Opinions  or  Wttnbbsbb  ab  EvmxNCB  or  HANnwBimro:  See  Pop$  r. 
Atkew,  35  Am.  Deo.  729,  and  caaee  cited  in  the  DOte  thereto.  The  principal 
case  was  approTed,  in  discossing  the  qnestion  how  far  expert  testimony  as  rd- 
garded  handwriting  was  admissible,  in  /VonJb  v.  OhemiccU  Nat,  Bk,,5Joamk 
S.  31 .  Such  evidence  has  sometimes  been  admitted  to  show  that  a  signatare  is 
in  a  simulated  hand,  bat  this  is  now  disapproved  of:  Saeke/t  v.  Spencer,  29 
Barb.  187;  and  in  many  oases  has  been  held  iuadmissilile:  GWirrt  v.  Simpmm,^ 
Daly,  30;  Ellis  v.  People^  21  How.  358;  all  citing  the  princiiuil  case.  The  prin- 
cipal case  was  referred  to  on  the  point  that  the  testimony  c if  ax  purts  from  a  com- 
parison of  handwritings  was  not  admissible,  unless  the  signature  produced  is 
attached  to  papers  in  evidence  and  material  to  tlie  i<wiiu  or  admitted  to  be 
genuine,  in  Johfuon  v.  HiehB,  1  Lans.  160;  and  in  Jf^irn  v.  Loomiii,  10  Hon, 
375,  where  such  evidence  was  admitted,  the  court  referred  to  People  ▼. 
Spooner^  as  holding  it  to  be  well  settled  that  such  evidence  was  not  admissi- 
ble; the  same  case  waa  affixmed  in  the  ooort  of  appeals,  75  N.  Y.  298,  wheie 
the  courts  referring  to  the  principal  esse,  said  that  we  were  formerly  mors 
strict  than  any  other  state  in  the  matter  of  expert  testimony.  But  a  witness 
is  incompetent  to  testify,  when  there  was  no  evidence  to  show  that  he  wis 
familiar  with  the  disputed  handwriting,  or  had  skill  in  judging  of  handwrit* 
in|3;s  generally:  Boyle  v.  Oolman,  13  Barb.  44. 

Comparison  or  Hands  as  Evidbnob  in  case  of  disputed  handwriting:  Sea 
Bahr  v.  Ilaines,  30  Am.  Dec.  224,  and  cases  collected  in  the  note  tbento^ 
See  also  Little  v.  Beadey,  Id.  431. 
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[1  DSHIO,  378.1 

Ko  Wabbantt  is  Imtlisd  from  Sound  Pbigb  on  an  sKeoated  aale  of  a  eta^ 
tel,  and  if  there  is  no  fraud  or  express  warranty  the  buyer  takes  the  risk 
uf  the  quality  and  condition  of  the  article. 

Warranty  is  Implied  from  Salr  bt  Sampls,  that  the  bulk  of  the  arttclt 
corresponds  io  quality  with  the  sample;  but  this  exception  to  the  com- 
mon law  rule  of  caveat  emptor,  though  well  established,  stands  on  noprin* 
ciple.     {Per  Bronson,  C.  J.) 

No  Warranty  of  Soundness  is  Implied  on  Salb  of  Provisions  bon^t 
to  be  sold  again,  though  it  is  otherwise  if  sold  for  immediate  oonsumption. 
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AfisuKPSiT  in  the  saperior  court  of  New  York,  on  an  alleged 
^warranty  of  soundness  on  a  sale  of  certain  barrels  of  mess  beef. 
From  a  special  verdict  returned  in  the  case  it  appeared  that  the 
defendants  were  wholesale  dealers  in  provisions,  and  the  plaint- 
iffs, being  retail  dealers  in  the  same  trade,  bought  the  beef  in 
question  to  retail  to  their  customers,  paying  therefor  the  market 
price  for  good  beef.  The  beef  had  been  inspected  by  a  New 
Tork  inspector,  and  branded  ''mess  beef."  There  was  no  ex- 
press warranty,  and  the  defendants  had  no  knowledge  that  the 
beef  was  unsound,  though  in  fact  it  was  unsound  and  unfit  for 
food.  The  plaintiffs  examined  one  barrel  of  the  beef  and  might 
have  examined  more.  The  beef  was  delivered  the  same  day, 
and  paid  for  on  the  next.  The  jury  assessed  the  damages,  if 
plaintiflH  could  recover  anything.  Judgment  for  the  defend- 
ants, and  the  plaintiffs  brought  error. 

H.  P.  HasHn^fs,  for  the  plaintifls  in  error. 

A.  P.  Min^  for  the  defendants  in  error. 

By  Court,  Bbokson,  C.  J.  When  there  is  neither  fraud  nor 
express  warraniy  on  the  sale  of  a  chattel,  the  buyer  takes  the  risk 
of  its  quality  and  condition.  No  warraniy  of  any  kind  can  be 
implied  from  the  fact  that  a  sound  price  was  paid.  Caveat  emp- 
tor,  and  not  caveat  vendUor^  is  the  rule  of  the  common  law;  and 
iiiat  is  our  law.  I  speak  of  an  executed,  and  not  of  an  executory 
contract  for  the  sale  of  goods.  See  Howard  v.  Hoey^  23  Wend. 
850  [35  Am.  Dec.  572].  Some  of  the  English  judges  have  lately 
shown  a  strong  tendency  towards  the  doctrines  of  the  civil  law 
in  relation  to  sales,  and  have  been  disposed  to  imply  warranties 
where  none  were  actually  made.  This  is  the  more  remarkable 
for  the  reason  that  the  common  law  judges  at  Westminster  Hall 
have  not  heretofore  been  disposed  to  think  very  highly  of  the 
civil  law,  except  where  it  coincided  with  their  own;  and  it  has 
been  thought  a  strong  trait  of  British  character,  that  nothing  in 
the  institutions  of  other  countries  is  esteemed  of  much  value,  un- 
less it  be  also  common  to  the  laws  and  customs  of  England.  I 
do  not  regret  to  find*  that  there  are  men  in  Great  Britain  who 
can  look  b^ond  the  shores  of  that  island:  but  I  feel  no  disposi- 
tion to  follow  them  in  their  new  zeal  for  the  civil  law;  for  the 
reason  that  it  is  not  our  law,  and  the  further  reason,  that  our 
law  in  relation  to  sales  is  the  best.  The  civil  law  implies  a  war- 
ranty where  none  was  in  fact  made.  The  common  law  leaves 
men  t^make  their  own  bargains.  If  the  purchaser  wants  an  xm^ 
dertaking  that  the  goods  are  sound  or  merchantable,  he  asks  for 
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it;  and  then  ibe  vendor  decides  for  himself  wbeiber  he  will  make 
such  a  contract,  or  let  it  alone.  Under  the  ciyil  law  it  is  not 
enough  for  the  seller's  protection  that  he  deals  honestlj,  and 
does  not  warrant  the  goods;  but  he  must  make  an  agreement 
that  no  agreement  shall  be  implied  against  him.  When  chaiged 
with  a  warranty,  he  can  not  safely  answer,  prove  it;  nor  will  it 
be  enough  for  him  to  show  that  no  warranty  was  in  fact  made: 
he  must  go  further,  and  prove  an  agreement  to  be  exempt  from 
the  consequences  of  a  contract  which  he  did  not  make. 

The  last  attempt  with  us  to  substitute  the  civil,  for  the  com- 
mon law  rule,  was  made  in  relation  to  a  sale  of  flour,  which 
proved  to  be  bad.  The  attempt  &iled  both  in  this  court  and 
the  court  of  errors:  Hati  Y.Wrighi,  17  Wend.  267,  and  Wr^fd 
V.  Hart,  18  Id.  449.  We  have  nuide  one  inroad  upon  the  com- 
mon law  rule,  and  allowed  a  waxxaniy  to  be  implied  on  a  sale 
by  sample,  that  the  bulk  of  the  article  corresponds  in  quality 
with  the  sample  exhibited:  Waring  v.  Mason ,  18  Id.  425.  This 
exception  to  the  general  rule,  although  now  firmly  established, 
stands  upon  no  principle.  If  the  purchaser  wants  such  a  war- 
ranty, he  should  ask  for  it;  and  then  the  vendor  will  have  the 
opportunity  of  saying  whether  he  will  consent  to  make  snoh  a 
contract  or  not.  The  law  now  makes  it  for  him  without  his  con- 
sent: and  he  can  only  get  rid  of  that  result  by  taking  the  pre- 
caution to  agree  at  the  time  of  the  sale,  that  no  contract  which 
he  does  not  make  shall  afterwards  be  implied  against  him.  It 
Avould,  I  think,  have  been  better  had  the  maxim  of  caveai  empior 
been  left  unbroken. 

We  are  referred  to  the  authority  of  Blackstone  for  another  ex- 
ception to  the  general  rule,  and  it  is  insisted  that  on  a  sale  of 
provisions,  there  is  an  implied  warranty  that  they  are  wholesome: 
3  Bl.  Com.  164, 165.  The  language  of  the  commentator  leaves 
it  somewhat  doubtful  whether  his  mind  was  not  upon  a  deceit  in 
the  sale,  which  stands  on  a  different  footing  from  a  warranty. 
If  he  intended  to  affbrm  that  the  law  always  implies  a  wanantj 
of  soundness  on  the  sale  of  provisions,  the  remark  is  without 
any  support  in  the  English  adjudications.  There  is  a  dtctum  ot 
Tanfield,  0.  B.,  and  Altham,  B.,  in  Boswel  v.  Vaughan,  Cro. 
Jac.  196,  that ''  if  a  man  sell  victuals  which  is  corrupt,  with- 
out warranty,  an  action  lies,  because  it  is  against  the  com- 
monwealth." But  they  were  evidently  speaking  of  a  sale  of  food 
for  man's  use,  knowing  it  to  be  unwholesome,  which  is  an  in« 
dictable  offense.  The  dictum  of  Blackstone  has  been  directlj 
overruled  in  Massachusetts:  Emerson  v.  Brigham,  10  Mass.  197 
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[6  Am.  Dec.  109].  The  case  of  Bailey  y.  Nicbola,  2  Boot»  407 
[1  Am.  Dec.  83],  was  not  put  upon  the  ground  that  it  was  a  sale 
of  proYisions:  and  besides,  the  case  has  been  overruled:  Dean 
V.  Mason,  4  Conn.  428  [10  Am.  Deo.  162].  The  doctrine  of 
Hlackstone,  with  a  very  important  qualification,  was  approved 
by  the  judge  who  prepared  the  opinion  in  Van  Bracldin  y.  Fonda, 
12  Johns.  468  [7  Am.  Dec.  839],  but  that  was  plainly  a  case  of 
fraud.  The  jury  found  that  the  beef  was  unsound  and  unwhole- 
some, and  that  the  defendant,  the  seller,  knew  the  animal  to  be 
diseased.  The  case  of  Hart  y.  Wrighi,  17  Wend.  267,  and  18  Id. 
449,  arose  on  a  sale  of  provisions;  and  one  member  of  the  court 
of  errors  was  for  implying  a  warranty  of  soundness;  but  that 
opinion  did  not  preyail.  The  only  distinction  which  was  men- 
tioned at  the  bar  between  that  case  and  the  one  now  before  us, 
is,  that  flour  is  sometimes  applied  to  other  uses,  while  the  jury 
haye  found  that  this  beef  was  an  article  of  proyisions  used  only 
as  food  for  mankind.  The  distinction  is  not  broad  enough  for 
tbe  foundation  of  a  judicial  decision.  Although  flour  is  some- 
times applied  to  other  purposes,  it  is  most  generally  used  as  an 
article  of  food. 

Although  the  doctriue  of  Blackstone  can  not  be  supported  in 
its  whole  extent,  I  am  not  disx>osed  to  deny,  that  on  a  sale  of 
proyisions  for  immediate  consumption,  the  yendor  may  be  held 
responsible,  in  some  form,  for  the  sound  and  wholesome  condi- 
tion of  the  articles  which  he  sells.  It  is  not,  perhaps,  too  much 
to  presume  that  butchers,  grocers,  and  others  who  furnish  by 
retail  the  usual  supplies  for  the  families  of  customers,  are,  from 
the  nature  of  their  employment,  acquainted  with  the  qualify  of 
the  articles  m  which  they  deal.  In  Van  Brachlin  y.  Fonda,  12 
Johns.  468  [7  Am.  Dec.  339],  it  was  said  that  *'  in  the  sale  of 
proyisions  for  domestic  use,  the  yendor  is  bound  to  know  that 
they  are  sound  and  wholesome,  at  his  peril.  This  is  a  princi- 
ple, not  only  salutary,  but  necessary  to  the  preseryation  of 
health  and  Ufe."  I  find  no  difficulty  in  subscribing  to  that  doc- 
trine. But  there  is  a  yery  plain  distinction  between  selling  pro- 
visions *'  for  domestic  use,"  and  selling  them  as  articles  of  mer- 
chandise, which  the  buyer  does  not  intend  to  consume,  but  to 
sell  again.  Such  sales  are  usually  made  in  large  quantities,  and 
with  less  opx>ortunily  to  know  the  actual  condition  of  the  goods 
thau  when  they  are  sold  by  retail.  When  proyisions  are  not 
bold  for  immediate  consumption,  there  is  no  more  reason  for 
implying  a  warranty  of  soundness,  than  there  is  in  relation  to 
■alee  of  other  articles  of  merchandise.    We  are  of  opinion  that 
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the  maadm  of  cofoeai  emptor  was  pzopedy  applied  to  this  caae  hj 
the  court  below;  and  as  there  was  neither  fiand  nor  oxprooi 
wananty,  the  action  can  not  be  maintained. 
Judgment  affirmed. 

KO  WiBBAKTT  OF  SomfPHMB  18   IXFUXD  IBOM   SOUVD   PUCB  paid  foT 

sa  article;  Seixa$  t.  Woods,  2  Am.  Deo.  215;  Johnaton  ▼.  Cope,  6  Id.  423| 
Fleming  t.  Sloeum,  0  Id.  224;  Deem  ▼.  Ma$on,  10  Id.  162;  ffughea  t.  iSofteri- 
9on,  15  Id.  104;  8eoU  v.  Renick,  35  Id.  177.  Confm,  in  South  l^arolina:  2^iii- 
rod  ▼.  Shoolbred,  1  Id.  620;  WhUefiM  ▼.  MeLeod,  Id.  650;  ^nu<A  v.  ifrCUi; 
10  Id.  666;  and  in  an  early  Connecticni  case,  Bailey  v.  Nichols,  1  Id.  8S^  and 
note.  But  the  warranty  implied  from  a  aonnd  price  in  Sonth  GaroIinA  vaa 
held  not  to  extend  to  the  moral  qnalitiea  of  a  slave:  Smiih  ▼.  MeOaU,  sstpra. 
The  general  rule  in  aalea  of  personalty  is  eoseal  emptor,  and  there  is  no  iis- 
plied  warranty  of  the  quality  or  soundness  of  the  article,  except  in  sales  by 
sample,  sales  of  provisions  for  domestio  use,  and  the  like:  D^frte^e  v.  7V«ai> 
per,  8  Id.  829;  Shrwin  ▼.  Maxwell,  0  Id.  602;  Osgood  v.  Lewis^  18  Id.  817| 
WsUh  ▼.  Carter,  19  Id.  473;  CanuKkan  v.  Gould,  Id.  668;  Jenmmgs  ▼.  Orak^ 
23  Id.  Ill;  HyaU  v.  Bo^  25  Id.  276;  Wesi  ▼.  Cunmngham,d3ld.  300;  Per- 
ley  V.  Balch,  34  Id.  56:  8eoU  t.  Renkk,  35  Id.  177,  and  the  notes  to  those 
cases.  See  also  a  discussion  of  this  subject  in  the  note  to  Emerson  v.  BriQ' 
houn,  6  Id.  118.  The  principal  case  is  cited  in  BwreJi  t.  Spencer,  15  Hun.  606^ 
to  the  point  that  no  warranty  of  soundness  is  implied  from  a  "  soand  price," 
in  case  of  an  executed  sale.  Caveai  emptor  is  the  rule:  McCoy  v.  Aricher,  t 
Barb.  331.  If  there  is  no  express  warranty,  and  the  purchaser  has  an  oppor- 
tunity to  examine  the  goods,  he  takes  the  risk  as  to  their  quality:  Norris  v. 
La  Farge,  8  E.  D.  Smith,  379;  WiOwr  v.  CartwrigJU,  44  Barb.  540;  AwtiM 
V.  Hoppock,  34  N.  T.  120;  Moort  t.  MeKvslay,  5  CaL  47a  In  the  latter 
ease  it  is  said  that  the  only  exceptions  are  where  goods  are  sold  at  sea,  whers 
the'  purchaser  has  no  opportunity  to  examine  them,  or  in  oases  of  sales  by 
•ample,  or  of  provisions  for  domestic  use.  The  question  as  to  whether  the 
words  used  at  a  sale  import  a  warranty  is  generally  one  of  fact  for  the  Jury: 
QiMiitorrf  T.  ^eioeon,  5  Bob.  (N.  T.)  81.  In  all  these  oases  iloM  ▼.  i/aoci  is 
eited  ss  authority. 

No  Impuxd  Wabbastt  that  ABncLa  is  Fit  or  Suicablb  bob  IJu  f oi 
which  the  vendee  purchases  it,  except  in  case  of  an  executory  contract  ts 
manufacture  an  article  for  a  special  use:  See  Camochan  ▼.  €kmtd,  19  Am. 
Dec.  668;  8eoU  v.  Beidek,  35  Id.  177;  and  note  to  Smerson  v.  Brigham,  6  Id. 
115. 

Impusd  WAxaAvrr  on  Saub  bt  Samflx:  See  the  note  to  Bra4ford  ▼• 
Mainly,  7  Am.  Dec  126;  see  also  Borrekins  v.  Beoan,  23  Id.  85;  BeAes  t. 
Bobtrt,  27  Id.  132;  Boorman  v.  Jenkins,  Id.  158;  Salisbury  v.  Stainer,  32  Id. 
437,  and  the  notes  to  those  decisions.  The  opinion  expressed  by  Bronaon,  J., 
in  the  principal  case,  that  the  warranty  implied  in  cases  of  sales  by  sampb 
stands  **  on  no  principle,"  is  referred  to  with  approval  in  Bargous  t.  StonSf  5 
N.  Y.  84. 

Ijcpubd  Wabbamtt  Exists  that  Pbovisions  Sold  voa  Domestic  Uss 
are  sound  and  wholesome:  Van  Braclelin  v.  Fonda,  7  Am.  Dec.  339,  and  note 
to  Emers(m  v.  Brigham,  6  Id.  117.  So  held  also  in  Ely  v.  O^Leary,  2  B.  D. 
Smith,  361;  Miller  v.  Scherder,  2  K.  Y.  267;  Hoe  t.  Sasdwrn,  21  Id.  561,  re- 
ferring to  tiia  principal  case  as  showing  the  true  foundation  of  this  ezoeptioa 
lo  the  general  rule  of  caveai  emptor  in  executed  sales.    In  soeh  oases  ths 
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plamtiff  relying  upon  an  implied  warranty  most  aver  a  warranty  as  in  other 
cases,  or  mnst  set  out  facts  from  which  the  warranty  will  be  implied:  MUlfr 
▼.  Scherder,  2  N.  Y.  267.  In  Divine  v.  McCarmick,  50  Barb.  116,  it  was  held, 
in  accordance  with  the  doctrine  of  the  principal  case,  that  in  order  to  raioe  an 
implied  warranty  on  a  sale  of  provisions  they  must  be  sold  for  domestic  \ise 
or  inmiediate  consumption;  bat  Mr.  Justice  Hogeboom,  who  delivered  the 
opinion,  while  conceding  this  to  be  the  established  law  in  New  York,  said 
that  he  could  not  concur  with  Mr.  Justice  Bronson  in  his  opicion  in  the  prin- 
oipal  ease,  that  there  was  no  reason  for  an  extension  of  the  rule  to  cases  where 
provisions  are  not  sold  for  immediate  consumption  or  domestic  use.  On  tha 
contrary  he  thought  that  sound  policy  and  a  proper  regard  for  the  public 
health  would  dictate  an  extension  of  the  rule  to  all  sales  of  provisions.  In 
that  case  the  defendant  sold  a  heifer  for  beef,  the  purchaser  informing  him 
that  he  intended  to  kill  the  animal  the  next  day,  and  there  being  no  evidence 
that  the  purchaser  was  a  butcher  or  bought  to  sell  again,  the  fair  inference 
was  held  to  bo  that  the  purchase  was  for  immediate  consumption,  and  a  war- 
ranty would  be  implied.  In  Howard  v.  Emtrmm,  110  Mass.  321,  and  Oold' 
rich  V.  Byan,  3  K  D.  Smith,  327,  the  doctrine  of  the  principal  case  that  there 
is  no  implied  warranty  ctf  provisions  sold  in  the  general  coarse  of  commercial 
transactions,  as  where  a  drover  sells  cattle  to  a  butcher,  is  approved.  So  held 
also  in  Mates  v.  Mead^  6  Denio,  617,  which  wim  an  affirmance  of  the  decision 
in  the  principal  case.  In  Goodrieh  v.  People^  3  Park.  Gr.  631,  it  was  held, 
citing  tiie  principal  case,  that  an  indictment  for  selling  unwholesome  pro- 
visions, which  did  not  state  that  they  were  sold  to  be  consumed  as  food, 
efaargadno  offense. 


Bank  of  Roohester  y.  Monteaiih. 


tl  DxHio,  403.] 
AOXBT   ACCKPTINO   BiLL  IN  OWN    KaMS    DOBS    NOT    BiND  PbiNCIPAL,  bat 

binds  himself  only. 

FiBK  IS  BODKD  BT  AoGSPTANCS  IN  AoSNT'S  NaMX,  WhiOH  IT  HAS  AdOFTBO 

AS  FiBM  Name  by  an  agreement  of  the  partners  to  do  business  under 
the  name  of  such  agent,  where  it  does  not  appear  that  the  agent  was 
doing  business  also  on  his  own  account;  but  if  that  fact  appears,  it  must 
be  shown  that  he  accepted  the  bill  on  account  of  the  partnership  in  order 
to  bind  it. 

HoN-JoiNDEB  09  Onb  Pabtnsb  IN  AcfHON  A0AIN8T  FiBM  can  be  taken 
advantage  of  only  by  plea  in  abatement. 

Pabtnsbship  Doing  Business  at  Two  Places  undkb  Names  ot  Difteb- 
SNT  Agents  is  liable,  as  drawer  and  indorser  as  well  as  acceptor,  on  a 
bill  drawn  in  the  name  of  one  of  the  agents  upon  the  other,  payable  to 
the  drawer's  order,  and  indorsed  by  him  and  accepted  by  the  other  agent 
in  his  own  name,  where  it  does  not  appear  that  either  agent  was  engaged 
in  any  business  of  his  own,  and  the  bill  shows  on  its  face  that  it  relates 
to  partnership  matters  and  is  discounted  on  account  of  the  partnership. 

Pabtnebship  Dbawing  Bill  in  One  Firm  Name  upon  Itsklv  in  An- 
OTHEB,  payable  to  its  own  order,  and  indorsing  it  in  the  former  name 
and  accepting  it  in  the  latter,  is  liable  thereon,  without  notice  of  non-pay- 
ment, where  it  does  businesa  in  both  names. 
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Box  D&A.WN  BT  Pabthxr  Cositrabt  to  Pabtkeksiiip  Agbxbxx^t  is  IStSSh 
ING  on  the  firm,  at  againBt  third  persons  taking  it  without  notice  of  tiM 
agreement,  if  drawn  in  the  firm  name  for  a  partnership  demand. 

Assumpsit  on  certain  bills  of  exchange  drawn  by  one  John 
Allen  upon  one  William  Monteath,  and  accepted  by  the  latter  in 
his  own  name.    The  bills  were  payable  to  the  drawer's  order, 
and  indorsed  by  him.    They  purported  to  be  drawn  "  to  pay  for 
towing,"  ''  to  pay  tolls  and  balances  due  captains/'  etc.    They 
were  discounted  by  the  plaintiff's  bank,  and  the  proceeds  placed 
to  Allen's  credit.    At  the  trial  at  the  circuit  it  appeared  that  the 
defendants  Eeeler  and  G^rge  Monteath,  and  John  Allen,  the 
drawer  of  the  said  bills,  were,  at  the  time  of  the  drawing  and 
acceptance  of  the  same,  engaged,  under  a  written  agreement,  in 
running  the  Clinton  line  of  canal  boats.  The  agreement  between 
them,  which  was  introduced  in  eyidence,  provided,  among  other 
things,  that  the  business  of  the  line  at  Rochester  should  be  con- 
ducted and  superintended  by  John  Allen,  and  in  his  name,  and 
that  the  business  of  the  line  at  Albany,  the  other  end  of  the 
route,  should  be  conducted  by  and  in  the  name  of  William 
Monteath,  for  and  on  behalf  of  the  defendants  Monteath  and 
Eeeler,  and  that  they  should  be  responsible  for  all  lus  acts  in 
the  conduct  of  the  said  business.    The  agreement  further  pro- 
vided that  neither  party  should  draw,  indorse,  or  accept  paper 
or  borrow  money  in  any  partnership  name  nor  on  partnership 
account,  and  that  no  partnership  should  be  held  out  to  the  pub- 
lic, and  that  no  name  or  indication  of  partnership  other  than  the 
names  of  John  Allen  and  William  Monteath  should  be  used  m 
the  business  of  the  line,  nor  should  the  other  parties  to  the 
agreement  be  liable  for  debts  contracted  by  either  of  them.  The 
expenses  were  to  be  borne  by  the  parties  in  proportion  to  their 
interests,  and  the  net  profits  to  be  divided  equally.    A  letter  of 
the  defendant  Monteath,  to  the  president  of  the  plaintiff's  bank, 
before  the  drawing  of  the  bills  in  question,  was  admitted  in  evi- 
dence, against  the  defendant's  objection,  in  which  letter  Mon- 
teath stated  that  his  son  William's  acceptances  and  notes  were 
not  worthless,  even  if  the  defendant  were  not  bound  for  them, 
and  that  he  considered  himself  resi>onsible  therefor  **  according 
to.  articles  of  agreement  made  with  John  Allen."    The  cashier  of 
the  bank  testified,  against  the  defendant's  objection,  that  he 
discounted  the  bills  in  question  after  being  shown  the  above 
letter,  on  the  credit  thereof  and  of  John  Allen,  or  of  the 
said  Allen,  Monteath,  and  Eeeler,  or  the  partnership.    Motion 
for  a  nonsuit  overruled.     Verdict  for  the  plaintiffs,  under  the 
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instnioiioiis  of  the  court,  and  the  defendants  moved  for  a  new 
trial. 


/.  Harris^  for  the  defendants. 
O,  P.  Kirkiandf  for  the  plaintiflfs. 

By  Court,  Bbonson,  C.  J.  The  objection  to  recovering  against 
the  defendants  as  acceptors  is,  that  their  names  do  not  appear 
upon  the  bills;  and  as  a  general  rule  there  can  be  no  recovery 
on  a  bill  or  note  against  one  whose  name  does  not  appear  upon 
it.  When  the  agent  acts  in  his  own  name,  he  binds  himself, 
and  not  his  principal:  Peni»  v.  Stanton^  10  Wend.  271  [25  Am. 
Dec.  558];  Thomas  v.  Bishop,  2  Stra.  955;  Barlow  v.  Bishop,  1 
East,  432;  S.  C,  8  Esp.  266;  LeadbiUer  v.  Farrow,  5  Mau.  & 
Sel.  845;  Siackpole  v.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150]; 
Jhen  V.  CaU,  6  Hill,  318;  Chit  on  Bills,  82-34,  ed.  of  1842.  If 
we  do  not  look  bejond  the  fact  that  William  Monteath  was  the 
agent  of  the  defendants,  then,  by  accepting  the  bills  in  his  own 
name,  he  bound  himself,  and  not  the  defendants. 

But  the  defendants  and  Allen  were  partners  in  running  the 
Clinton  line  of  canal  boats,  under  an  agreement  that  the  busi- 
ness at  Albany  should  be  done  in  the  name  of  William  Mon- 
teath. That  was  the  partnership  name,  for  all  the  purposes  of 
transacting  the  business  of  the  firm  at  Albany;  and  the  partners 
could  bind  themselves  by  that  name  as  well  as  by  any  other: 
Bank  ofSouSh  CanAina  v.  Case,  8  Bam.  &  Cress.  427;  Ex  parie 
Boliiho,  Bock,  100;  Sogers  v.  CoU,  6  Hill,  822;  Mason  v.  Bum- 
sey,  1  Camp.  884.  The  bills  were  drawn  on  the  partners  by 
their  firm  name  of  William  Monteath;  and  in  that  name  the 
bills  were  accepted  by  the  authorized  agent  of  the  firm.  If 
William  Monteath  had  also  been  in  business  on  his  own  ac- 
count, then  the  acceptance  by  writing  his  name  on  the  face  of 
the  bills  would  have  been  an  equivocal  act;  and  it  would  have 
been  necessazy  to  show  that  he  accepted  on  account  of  the  part- 
nership, and  not  in  his  own  private  business:  Mantifatdurers  and 
M.  Bank  v.  Winsh^,  5  Pick.  11  [16  Am.  Dec.  369];  The  United 
States  Bank  v.  Binney,  5  Mason,  176;  Ex  parte  Boliiho,  Buck, 
100;  Coll.  on  Part.  226,  227.  But  there  was  no  evidence  that 
William  Monteath  was  engaged  in  any  other  business  than  the 
aflEairs  of  this  x>artnership.  We  must,  then,  regard  these  bills 
as  drawn  on,  and  accepted  by,  the  house  doing  business  in  the 
name  of  William  Monteath,  which  was  composed  of  the  defend- 
ants and  John  Allen;  and  as  the  non- joinder  of  Allen  has  not 
been  pleaded  in  abatement,  the  defendants  must  answer  alone* 
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In  the  riew  which  has  been  taken  of  the  caee,  the  defendanla 
are  parties  to  the  bills  as  acceptors,  and  liable  to  the  plaintiffil 
in  that  character.  I  do  not  see  why  they  are  not  also  liable  both 
as  drawers  and  indorsers  of  the  bills.  The  name  of  their  firm 
at  Rochester  was  John  Allen,  and  in  that  name  the  bills  were 
drawn  and  indorsed.  It  does  not  appear  that  AUen  was  engaged 
in  any  other  business,  so  that  the  bills  could  have  been  drawn 
on  his  private  account.  And  besides,  the  bills  appear  on  their 
face  to  have  been  drawn  for  **  towing,"  **  tolls,"  and  **  bahmoea 
due  captains,"  which  are  things  connected  with  the  partnership 
business.  And  the  bills  were  discounted  on  the  credit  of  the 
partnership.  As  the  defendants  drew  on  themselves,  they  had 
notice  of  the  dishonor  of  the  bills  in  the  very  act  of  dishonor- 
ing them;  and  may,  therefore,  be  held  answerable  both  as  draw- 
ers and  indorsers.  There  would,  perhaps,  be  a  difficulty  in  the 
way  of  recovering  for  money  lent,  without  showing  that  the 
avails  of  the  drafts  actually  went  into  the  partnership  business: 
AUen  V.  CoU,  6  Hill,  318;  PerOg  v.  SlarUon,  10  Wend.  271  [25 
Am.  Dec.  558];  Denton  v.  Bodie^  3  Camp.  493;  Dujcarry  v.  GW, 
4  Car.  &  P.  121.  But  it  is  enough  that  the  defendants  are  liable 
as  parties  to  the  bills. 

Although  Allen  may  have  departed  from  the  agreement  be- 
tween himself  and  his  partners  in  drawing  the  bills,  that  can 
not  affect  third  persons  who  took  the  paper  without  notice:  Bank 
of  South  Carolina  v.  Case,  8  Bam.  &  Cress.  427;  WhUaker  v. 
Brown^  16  Wend.  505,  per  Chancellor  Walworth. 

The  several  objections  made  by  the  defendants  have  been  suf- 
ficiently noticed  in  examining  the  leading  features  of  the  case. 
We  think  the  objections  were  properly  overruled. 

New  trial  denied. 


Contract  Madb  bt  Aoxnt  in  his  owk  Namb,  Who  Boukd  bt:  Sm 
Pentz  V.  StarUon,  25  Am.  Dec  558;  Andrew  v.  EsUb,  26  Id.  521,  and  thenolii 
to  the  latter  caae  collecting  previoas  decisions  in  this  series.  See  also  WdA 
▼.  Dsher,  29  Id.  03;  NewhaU  v.  JhaOap,  31  Id.  45;  Riot  v.  (Tom,  33  Id.  724; 
Simonds  v.  Heard,  34  Id.  41;  Despatch  Line  v.  Bellamy  MJg,  Co,,  37  Id.  201 
As  a  general  rule,  if  the  agent  in  the  course  of  bis  agency  sign  a  bill  in  hif 
own  name,  he  and  not  the  principal  is  liable:  Joynmm  ▼.  Richard,  12  Jones  h 
S.  20;  so  also  one  assuming  to  act  as  agent  of  another  without  competent  au- 
thority to  do  80»  becomes  personally  bound:  Ilochster  v.  Baruch,  5  Dsly»  44(^ 
both  citing  principal  case.  Weeks  v.  Fax,  3  Thomp.  &  C  355,  regarded  ths 
Bank  qf  Rochester  v.  Monteath  as  authority  for  the  position  that  a  defendaat, 
on  proper  proof,  may  be  rendered  liable  upon  acceptance  signed  by  his  agent, 
although  his  name  does  not  appear  on  the  paper. 

Power  ot  Partneb  to  Bind  Firm  bt  Kbootiablb  Inffmrnam  Set 
tboi  T.  Sabin,  10 Am.  Bee.  208;  New  York  Firemm  Ins.  Co.  ▼.  BemnU,  13U. 
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109;  Mann/aeturen*  Bank  ▼.  WtnMp,  16  Id.  309;  Hommb  t.  Bmttm^  19  Id. 
063;  Toy/or ▼.  ffiffyer,  26  Id.  430;  WUbmy.  Williams,  2SU.lil^  Anoteby 
m  partner  in  hU  indiYidoal  name  does  not  bind  the  firm,  though  the  firm  re- 
eeives  the  consideration:  Hclmu  y.  Burton,  31  Id.  621.  As  to  when  the  firm 
is  boond  by  a  drawing,  acoeptanoe,  or  indorsement  of  negotiable  paper  in  the 
firm  name,  by  a  partner  for  hia  individual  debt,  and  when  not,  see  Brown  v. 
Ihmeansonj  1  Id.  409;  Lanaing  y.  Chine,  3  Id.  422;  Livingtion  v.  Roosevelt,  4 
Id.  273;  PoindexUr  v.  Waddy,  8  Id.  749;  New  York  Firemen  In$.  Co.  y. 
BetmeU,  mtpra;  Eaetman  t.  Cooper,  26  Id.  600;  Bank  qf  Si.  Albam  y.  CfiUi- 
kmd,  35  Id.  566;  PoUer  y.  J>UUm,  37  Id.  185. 

The  principal  case  was  regarded  as  authority  for  the  position,  that  where 
there  was  an  agreement  between  partners  on  dissolution,  that  one  of  them 
only  should  use  the  firm  name,  and  a  bill  was  accepted  by  the  other,  the 
Arrangement  could  not  afiect  third  persons  who  took  the  bill  without  notice, 
in  JJechamci^  Bank  v.  Livingston,  33  Barb.  463. 

NoN-JOiNDXR  OF  Pabtixs  PLAumFF  OB  Defxndant,  how  and  when  taken 
advantage  of:  See  Hinman  v.  Hapgood,  ante,  663,  and  cases  cited  in  the  note 
ihereto.  As  to  non-joinder  of  a  copartner  in  an  action  against  partners,  see 
Fbgg  ▼.  Virgin,  35  Am.  Dec.  757,  and  Cleveland  v.  Woodward,  40  Id.  682. 

UsB  OF  PABTinEB*s  Nakx  AS  FiBK  Kakx. — The  principal  case  was  cited 
to  the  point  that  partners  have  a  right  to  deal  under  the  name  of  one  of  the 
firm,  in  Martin  v.  Johnson,  8  Daly,  543;  all  the  partners  being  bound  by  a  note 
drawn  by  such  partner  in  his  own  name:  Joynsonr.  Richard,  12  Jones  k  S.  20; 
and  was  referred  to  in  support  of  the  position,  that  where  the  name  is  the  firm 
name  and  the  individual  is  not  in  business  on  his  own  account,  it  will  be  pre- 
sumed that  it  was  used  for  the  firm,  in  Palmer  v.  Elliot,  1  Cliff.  65,  and  was 
regarded  by  Wright  v.  Hooke,  10  N.  Y.  58,  as  establishing  the  principle  that  it 
is  no  objection  to  a  partner's  liability  that  his  name  does  not  appear  as  a 
diawec,  if  the  partnership  name  was  used  in  the  business,  as  all  th^  partners 
are  embraced  in  it. 
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[1  Dsvio,  ili.] 

Ijmitaiton  of  AonoKs  oir  Statutes  to  Thrbx  Ykabs  OovxBxre  Aonov 
AGAINST  Stocsholdbb  of  a  corporation  for  a  corporate  debt  under  a 
eharter  making  the  stockholders  liable  for  the  debts,  such  action  being 
regarded  as  an  action  on  a  statute,  the  benefit  whereof  "  is  limited  to 
the  party  aggrieved,'*  within  the  meaning  of  the  Kew  Yoftk  revised 
statutes. 

BVOGKHOLDSBS  OF  GoBPO&ATION  ABB  NOT  LlABLB  FOB  ITS  DXBIB   at   OOm- 

mon  law. 
ItaOLABATiON  IN  AoTiON  AGAINST  Stookholdxb  of  a  corporation  for  a  cor- 
porate debt,  under  a  charter  making  the  stockholders  individually  liable 
for  debts,  where  judgment  has  been  recovered  therefor  against  Uie  cor- 
poration, and  execution  thereon  has  been  returned  unsatisfied,  or  where 
the  corporation  has  been  dissolved,  need  only  show  a  debt  due  from  the 
corporation,  that  the  defendant  was  a  stockholder  at  the  time,  that  Judg- 
ment has  been  recovered  against  the  corporation,  and  execution  returned 
unsatisfied,  or  that  the  corporation  has  been  dissolved,  and  need  not  show 
a  debt  from  the  defendant  to  the  plaintiiSl 
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Ikdobsu  of  KnoTXABLx  Draft  of  Cobpobatiov  mat  Sus  SrooKBoiAia 
in  hiB  own  uune,  where  the  stockholden  are  penonftlly  liable  for  corpo- 
rate debit,  withont  thowiog  tbat  he  U  aangnee  of  the  debt  ibniiii^  thi 
oonaideiatNm  of  the  draft 

RiFiiiEifcx  nr  Oirx  Oouht  of  Dbclaeatiov  to  pRMmnro  Gouar,  aapply* 
ing  material  allegations,  U  admiasiUe. 

Av^ERMKKT  nr  AcnoN  by  Indobsbx  of  Drait  of  Cobpo&atiov  AOAim 
SrocKHOLDXR,  whoTO  the  ttockholdera  an  liable  for  the  debta,  that  thi 
defendant  waa  a  stockholder  when  the  draft  was  drawn,  is  nniinnwij 
where  the  declaration  shows  that  he  was  a  stockholder  when  the  debl 
forming  the  consideration  of  the  draft  was  contracted,  althoagh  the 
plaintiff  does  not  allege  that  he  is  assignee  of  the  original  debt. 

Statuts  is  RxnDiAL  WmoH  Gim  Right  of  Acnov  AOAnrar  Stock- 
H0LDBB8  of  a  corjKiration  for  corporate  debts,  and  shoold  be  HImisIIj 
construed. 

SvFSBFLUous  Allbgatiox  IN  Dbglakatioit  kat  bb  Rbjbctbd  as  sorphs- 
sge,  as  where  in  an  action  against  a  stockholder  in  a  corporation,  for  a 
corporate  debt,  the  plaintiff  aren  that  he  has  judgment  and  aiecotioB 
against  the  corporation,  and  also  that  the  corporatioa  has  been  dis- 
solved, when  either  fact  would  entitle  him  to  recover. 

Dbkubudi  to  Sbvbral  Ooukts,  Okx  OF  Whicsh  18  GooDb  mnst  be  over- 
ruled. 

Dkbt,  on  the  act  inooipoxating  the  Boesie  Galena  Oompanji 
against  the  defendant  as  a  stockholder.  The  declaration  in  the 
first  count  all0ged  the  passage  of  the  act,  and  set  out  the  ninth 
"and  tenth  sections  thereof.  The  ninth  section  is  given  in  the 
opinion.  The  tenth  section  provided  that  before  the  action 
given  by  the  previous  section  could  be  commenced^  the  plaintiff 
must  obtain  judgment  against  the  coiporation  and  have  his  ex- 
ecution returned  unsatisfied,  or  the  corporation  must  have  been 
dissolved.  There  were  six  counts  in  the  declaration.  The  de- 
fendant pleaded  nU  debei  and  the  statute  of  limitations  to  the 
first  three  counts,  and  it  is  unneconoary  to  set  them  out  in  full, 
as  it  was  conceded  that  the  defendant  was  entitled  to  judgment 
thereon  if  the  statute  limiting  actions  on  statutes  to  three  years 
applied  to  an  action  against  a  stockholder  to  recover  a  debt  from 
the  corporation,  under  a  provision  in  its  charter  such  as  that 
under  consideration.  The  third  count,  however,  set  out,  among 
other  things,  that  after  the  passage  of  the  act  before  mentioned, 
to  wit,  on  the  twenty-seventh  of  April,  1839,  the  '^Boesie 
Gkdena  Company"  was  indebted  to  one  Barker  for  goods  sold 
and  delivered  for  money  lent,  and  for  work  and  hibor,  etc.,  in 
the  sum  of  three  hundred  and  four  dollars  and  seventy-five 
cents,  and  being  so  indebted,  promised,  etc.  The  fourth  and 
fifth  counts  set  out  that  after  the  passage  of  the  act  before  re- 
ferred to,  to  wit,  on  the  twenty-seventh  day  of  April,  1839,  the 
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Baid  Bossie  Gkdena  Company  were  justly  indebted  to  the  said 
Barker  ''hereinbefore  named  in  certain  other  large  sums  of 
money,  to  wit,  in  the  same  respective  amounts  and  for  the  same 
reepective  consideration  in  the  last  preceding  count  of  this  dec- 
laration set  forth,''  etc.,  and  being  so  indebted,  promised,  etc., 
as  set  forth  in  that  count,  and  afterwards  on  May  4,  1839,  by 
their  agent,  made  and  delivered  to  the  said  Barker  as  written 
evidence  and  means  of  payment,  but  not  in  payment  of  said 
debt,  their  draft  for  three  hundred  and  four  dollars  and  seventy- 
five  cents  upon  one  Bansom,  payable  to  Barker's  order,  which 
was  indorsed  and  delivered  to  the  plaintiffs  for  value.  The  ac- 
oeptance  of  the  draft,  its  dishonor,  and  notice  thereof  to  the 
corporation,  and  that  the  corporation  became  liable  and  prom- 
ised to  pay  the  amount  to  the  plaintiffs,  but  had  made  default, 
were  duly  set  out.  It  was  further  alleged  that  the  plaintiffs  had 
recovered  judgment  in  January,  1840,  against  the  corporation 
for  the  amount,  that  execution  thereon  had  been  issued  and  re- 
tomed  unsatisfied,  and  that  the  defendant,  at  the  time  of  the 
contracting  of  the  debt  for  which  the  draft  was  given,  was  a 
stockholder,  etc.  It  was  further  averred  in  the  fifth  count  that 
the  corporation  was  dissolved  on  the  twenty-sixth  day  of  August, 
1843.  The  sixth  count  set  out  the  same  facts  as  to  the  making 
of  the  draft,  its  indorsement  to  the  plaintiffs,  the  aoceptancei 
dishonor,  and  notice,  and  averred  that  it  was  given  for  a  debt 
previously  contracted  by  the  company,  which  was  still  due  and 
unpaid;  that  when  the  debt  was  contracted  the  defendant  was  a 
stockholder,  and  that  the  corporation  was  dissolved.  Demuner 
to  the  last  three  counts,  and  joinder. 

J,  C.  SmiUh  and  H.  8.  Dodge,  for  the  defendant. 

O.  Bowman^  for  the  plaintiffs. 

By  Oourt,  Jswbtt,  J.  By  the  ninth  section  of  the  statute,  by 
which  the  ''Bossie  Qalena  Oompany"  was  incorporated  (Laws 
of  1837,  p.  445),  it  is  enacted  that  "  the  stockholders  of  said 
corporation  shall  be  jontly  and  severally  personally  liable  for 
the  payment  of  all  debts  or  demands  contracted  by  the  said  cor- 
poration or  their  authorized  agent  or  agents,  and  any  person 
having  any  demand  against  the  said  corporation  may  sue  any 
stockholder,  director,  or  directors,  in  any  court  having  cogni- 
sance thereof,  and  recover  the  same  with  costs." 

The  defendant  to  the  first,  second,  and  third  counts  in  the 
declaration,  has  pleaded  in  bar  that  the  suit  was  not  commenced 
against  him  within  three  years  next  after  the  cause  of  action  in 
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those  eoonts  mentioned  accrued.  To  this  the  plaintiff  has  pot 
in  a  general  demurrer,  to  which  them  is  a  joinder.  The  question 
then  is,  whether  the  plea  be  a  good  bar  to  the  action  set  forth 
in  these  counts,  as  there  is  no  question  raised  as  to  their  somid- 
ness.  It  is  insisted,  on  the  part  of  the  defendant,  that  his  lia- 
bility is  purely  one  created  bj,  and  that  the  action  is  bioiigfat 
directly  upon  the  statute,  and  is  therefore  barred  unless  brought 
within  three  years  next  after  the  cause  of  action  accrued.  The 
provisions  of  the  statute  supposed  to  sustain  the  plea  are  con- 
tained in  2  B.  S.  298,  sec.  81,  and  are  in  these  words:  ''An  ac- 
tion upon  any  statute  made,  or  to  be  made,  for  any  forfeiture  or 
cause,  the  benefit  and  suit  whereof  is  limited  to  the  party  ag- 
grieyed,  or  to  such  party  and  the  people  of  this  state,  shaU  be 
commenced  within  three  years  after  the  offense  committed,  or 
Uie  cause  of  action  accrued,  and  not  after."  This  section  pre- 
scribes the  same  limitation  to  actions,  upon  any  statute,  by  the 
party  aggrieved,  which  was  provided  by  the  sixth  section  of  HhB 
act  for  the  limitation  of  actions  of  April,  1801,  1  B.  L.  IM, 
and  provides  a  like  limitation  of  three  years  as  a  bar  to  an  ac- 
tion upon  any  statute,  for  any  forfeiture  or  cause,  the  ben^t 
and  suit  whereof  is  limited  to  the  party  aggrieved  and  the  pef^ 
pie  of  this  state.  This  last  provision  is  new,  being  first  enactei. 
in  the  revised  statutes.  Before  their  enactment  it  was  held  ihal 
there  was  no  statute  of  limitation  to  an  action  upon  a  statute 
giving  what  was  called  a  qui  tarn  action  for  a  penalty:  Wilcot, 
qui  tarn  elo.  v.  BUch,  20  Johns.  472.  Independently  of  the  pro- 
visions of  the  ninth  section  of  the  act  incorporating  the  "  Bossie 
Galena  Company,"  a  creditor  of  such  company  could  have  had 
no  legal  or  equitable  cause  of  action  against  any  stockholder,  in- 
dividually, for  a  debt  owing  by  the  company. 

This  provision  then  comes  within  the  legal  definition  of  a 
remedial  statute:  1  Bl.  Com.  87.  Blackstone  defines  such  stat- 
utes to  be  those  which  are  ''  made  to  supply  such  defects,  and 
abridge  such  superfluities  in  the  common  law,  as  arise  either 
from  the  general  imperfection  of  all  human  laws,  from  chango 
of  time  and  circumstances,  from  the  mistakes  and  tmadvised  de- 
terminations of  unlearned  (or  even  learned)  judges,  or  from  any 
other  cause  whatsoever."  It  has  a  further  signification,  tix., 
''  a  statute  giving  a  party  a  mode  of  remedy  for  a  wrong  when 
he  had  none  or  a  different  one  before."  In  giving  a  constrao- 
tion  to  this  class  of  statutes,  three  points  are  to  be  considered: 
the  old  law,  the  mischief,  and  the  remedy;  that  is,  how  the  com- 
mon law  stood  at  the  making  of  the  act;  what  the  minAhiff  ^nui 
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for  which  the  common  law  did  not  proTide,  and  what  remedy 
the  legislature  hath  provided  to  cure  this  mischief.  And  it  is  the 
business  of  the  judges  so  to  construe  the  act  as  to  suppress  the 
mischief  and  advance  the  remedy:"  1  Bl.  Com.  87.  By  the 
common  law^  the  properly  and  effects  of  the  corporation  only 
would  be  liable  for  the  payment  of  its  debts.  The  mischief  vras 
that  individuals,  through  the  medium  of  a  corporation^  might 
engage  in  any  enterprise,  and  yet  incur  no  responsibility  to 
those  with  whom,  in  the  name  of  the  corporation,  they  might 
contract,  or  to  whom  they  might  become  indebted,  beyond  the 
funds  or  effects  advanced  as  capital  to  such  corporation;  and  in 
the  event  that  such  enterprise  or  business  proved  successful, 
they  could  enjoy  the  profits  of  it  to  the  full  limit  of  the  gains; 
bat  if  it  proved  adverse,  however  recklessly  it  had  been  con- 
ducted, the  loss  fell  upon  those  who  had  confidingly  given 
credit  to  it.  No  remedy  remained  to  the  creditors  beyond  shar- 
ing in  the  wasted  remnant  of  effects  which  the  legal  being  might 
have  on  hand.  In  effect,  the  law  organized  a  partnership  of  in* 
dividuals  in  the  shape  of  a  corporation,  who  could,  without  lim- 
itation, enjoy  the  profits  of  the  business  engaged  in  without 
incurring  the  hazard  of  any  loss  beyond  the  funds  contributed 
as  capital.  To  remedy  this  mischief  the  legislature,  in  the  crea- 
ation  of  this  company,  deemed  it  fit  and  proper  to  provide  that 
the  stockholders  should  be  jointly  and  severally  personally  liable 
for  the  payment  of  all  debts  or  demands  contracted  by  it  while 
ih^  were  stockholderB;  and  accordingly  declared  that  any  per- 
son having  a  demand  against  such  corporation  might  sue  any 
etockholder,  and  recover  the  same  with  costs,  after  judgment 
and  an  execution  returned  unsatisfied  against  the  corporation, 
or  after  the  corporation  had  been  dissolved. 

The  question  then  recurs.  Is  this  action  founded  upon  any 
statute  for  any  cause,  the  benefit  and  suit  whereof  is  limited  to 
the  party  aggrieved?  Nothing  can  be  clearer  to  my  mind,  than 
that  it  is.  Without  the  provision  of  the  statute,  there  is  no  legal 
liability,  no  cause  of  action  against  the  defendant,  assuming 
him  to  have  been  a  stockholder  at  the  time  the  debt  was  con- 
tracted. If  I  am  not  mistaken  in  this  construction,  it  follows 
as  a  consequence,  that  such  action  is  barred  after  three  years, 
fay  the  express  enactment  of  the  legislature  above  referred  to: 
Van  Hook,  Adm'r,  etc.,  v.  W hillock  etal.,2  Edw.  Ch.  304;  S.  0., 
7  Paige,  873.  I  am  aware  that  in  that  case,  when  on  appeal 
from  chanoexy,  in  the  court  for  the  correction  of  errors,  26 
Wend.  48,  the  late  Chief  Justice  Nelson  expressed  an  unquali- 
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fied  dissent  from  the  oonstnietion  giTen  the  statate  under  oon- 
sideiation;  bat  I  am  persoaded  that  the  learned  chief  jnstioe 
was  led  to  the  obserrations  which  he  made  in  regard  to  it,  hj 
seeing  or  supposing  he  saw,  in  that  construction,  evils  ttai 
could  not  be  endured.  If  such  apprehensionB  were  irell 
founded,  in  mj  judgment  the  remedy  is  not  with  the  court, 
whose  duty,  I  need  not  in  this  place  suggest,  is  to  declare,  not 
to  make  law.  It  is  proper,  perhaps,  for  me  to  say,  that  this 
question  was  not  directly  in  issue  or  material  to  the  decision  of 
the  case  of  Van  Book  ▼.  WhUlock.  I  have  referred  to  the  opin- 
ions given  upon  the  construction  of  the  clause  of  the  statute  is 
question,  as  expressed  by  eminent  judges  and  entitled  to  higb 
consideration,  although,  perhaps,  strictly,  they  may  be  regarded 
as  obiter.  I  am  of  opinion  that  the  plea  setting  up  the  statate 
of  limitations  to  the  first  three  counts  is  well  pleaded,  and  that 
the  defendant  is  entitled  to  judgment  on  the  damoxier  to  that 
plea. 

The  defendant  has  demurred  to  the  fourth,  fiflfa,  and  sixth 
counts  of  the  declaration,  on  the  ground  that  they  do  not  show 
any  title  in  the  plaintiflh  to  recoyer  in  their  names  against  the 
defendant  for  gooda  sold  to  ''  The  Bossie  Galena  Company,"  bj 
Barker.  That  is  not  necessary  in  this  action.  All  that  is  requi- 
site here  is,  that  the  declaration  should  set  forth  a  good  legal 
demand  due  to  the  plaintiflk  from  "The  Bossie  Qalena  Com- 
pany," that  the  defendant  was  a  stockholder  in  the  company  at 
the  time  of  the  contracting  of  the  debt  constituting  the  demand, 
and  that  before  the  commencement  of  the  suit,  the  plaintiflh  had 
veooTered  judgment  against  the  company,  and  issued  execution 
thereon,  and  which  had  been  returned  unsatisfied,  or  that  the 
corporation  had  been  dissolyed.  These  ayerments  being  made 
and  proved  on  the  trial,  the  provisions  of  the  ninth  section  of 
the  act  cast  a  legal  liability  upon  the  defendant  for  the  payment 
of  the  demand.  The  debt  must  be  due  to  the  plaintiff  from  the 
company,  not  from  the  defendant:  JCoes  v.  Oatdey,  2  HUl,  966; 
lfo88  V.  MoCvXUmgh,  6  Id.  181. 

Assuming,  as  the  defendant's  counsel  insists,  that  the  indocse- 
ment  to  the  plaintiffs  of  the  draft  drawn  by  the  corporation  on 
Bansom,  payable  to  the  order  of  Barker,  for  the  debt  due  to 
him  from  the  corporation,  did  not  at  law  transfer  the  debt  for 
which  the  draft  was  given  so  as  to  enable  the  plaintiflh  as  as- 
signees to  recover  in  their  own  names  against  the  company  for 
goods  sold,  nevertheless  if  the  draft  was  made  upon  the  consid- 
eration of  goods  previously  sold,  and  was  transfened  for  valoei 
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and  was  a  valid  demand  agamst  the  company  (it  being  negotia- 
ble in  terms),  I  am  nnable  to  disoover  any  objection  to  the 
plaintiffB  being  deemed  creditors  of  the  company  for  sach  debt 
upon  such  draft,  or  any  reason  why  the  company  mnst  not  bd 
eonsidered  as  having  contracted  a  demand  which  the  plaintiflfii 
show  a  legal  right  to  recover.  The  plaintiffs,  as  holders  of  the 
draft,  certainly  have  a  demand  against  the  company,  and  tbo 
■latate  does  not  limit  the  liability  of  the  stockholder  to  the 
parly  who  was  the  creditorwhen  the  demand  was  originally  con- 
tracted. The  provision  extends  to  all  and  evexy  person  who 
sabseqnently  acquires  title  to  soch  demand. 

It  is,  however,  objected  that  the  fonrth  and  fiffii  counts  do 
not  set  forth  the  indebtedness  of  *'  The  Bossie  Galena  Oom- 
pany*'  to  Barker,  nor  the  consideration  of  such  indebtedness 
with  sufficient  certainly.  In  the  third  count,  such  indebtedness 
and  consideration  are  particnlarly  set  forth  as  inducement  to  the 
pnmuse  of  the  company;  and  then  these  counts  which  imme- 
diately follow  contain  an  averment  that  the  company  "were 
justly  indebted  to  the  said  Bylvanus  Barker,  hereinbefore 
named,  in  certain  other  large  sums  of  money,  to  wit,  in  the 
same  respective  amounts  and  for  the  same  respective  considera- 
tion in  the  last  preceding  count  of  this  declaration  set  forth; 
and  being  so  indebted,*'  etc.  I  am  of  opinion  that  this  state- 
ment is  sufficiently  certain,  and  that  such  reference  to  a  pre- 
ceding  count  is  admissible  according  to  the  rules  of  pleading. 

The  counsel  for  the  defendant  has  made  a  point,  that  the 
eoonts  now  under  examination  should  contain  an  averment  that 
the  defendant  was  a  stockholder  of  the  company  at  the  time 
when  the  drafts  were  made.  The  averment  actually  made  in 
these  counts  is,  that  "at  the  time  of  the  contracting  of  the  debts 
and  claims  for  which  the  said  last  mentioned  bill  of  exchange 
was  given,  to  wit,  on,  etc.,  at,  etc.,  the  said  defendant  was  one  of 
the  stockholders  of  said  company."  I  think  the  objection  in  this 
particular  can  not  be  sustained.  The  debt  for  which  the  draft 
is  alleged  in  each  of  these  counts  to  have  been  made,  is  averred^ 
though  under  a  viddicet^  to  have  been  contracted  on  the  twenty- 
seventh  day  of  April,  1839,  and  the  draft  is  alleged  to  have  been 
dravm  afterwards,  on  the  fourth  day  of  May  in  the  same  year. 
At  the  time  of  drawing  the  draft,  the  defendant  may  have  ceased 
to  be  a  stockholder;  yet,  under  a  liberal  and  beneficial  construc- 
tion of  the  provisions  of  the  statute  (which  courts  are  bound  to 
extend  to  aU  statutes  remedial  in  their  object),  I  am  of  opinion 
that  the  averment  that  the  defendant  was  a  stockholder  at  the 
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lime  the  debt -was  contracted,  for  which  the  draft  was  made,  is  suf- 
ficient. The  debt  arising  upon  the  sale  of  the  goods  hy  Barker  to 
the  company,  was  not  paid  or  ertingnished  by  the  draft;  and  al- 
though the  plaintiffs  could  not  in  their  own  names  at  lawreoow 
against  the  company  upon  the  original  consideration,  for  goodi 
sold  by  Barker,  without  an  assignment  of  it  and  an  cxpgoBB 
promise  to  pay,  by  the  company  made  to  them,  yet  the  draft 
was  negotiable,  and  upon  that  they  could  recoyer  against  tiie 
company:  and  the  debt  or  demand  for  the  goods  sold  remained 
unpaid — ^not  discharged  or  canceled  until  the  draft  should  be 
paid.  By  the  construction  given  to  the  ninth  section  of  the  act 
incoiporating  the  ''Bossie  Lead  Mining  Company,"  in  ifiwe  y. 
0(Mey,  2  Hill,  265,  the  suit  against  stockholders  must  be 
brought  against  those  who  were  such  when  the  debt  was  con- 
tracted. This  being  the  law,  it  seems  to  me  that  when  we  find 
that  the  debt  was  contracted  at  a  time  anterior  to  the  making  of 
negotiable  paper  given  for  such  debt,  the  averment  that  the  de- 
fendant was  a  stockholder  at  the  former  period,  is  the  only  one 
proper  to  be  made  in  the  case.  The  plaintiffs  own  and  are  en- 
titled to  recover  the  debt,  not  indeed  as  for  goods  sold,  but 
upon  the  evidence  of  such  debt  in  the  shape  of  negotiable  pa- 
per, and  that  the  defendant  was  a  stockholder  when  that  debt 
was  contracted.  Suppose  Barker  had  not  transferred  the  drafts 
was  still  the  owner,  and  had  sued,  as  the  plaintiffs  have,  upon 
the  draft  merely,  having  no  counts  under  which  he  could  re- 
cover for  goods  sold,  could  there  be  any  well-founded  objectioa 
to  an  averment  that  the  company  owed  him  on  the  twenty- 
seventh  of  April,  1889,  for  goods  sold;  and  that  the  draft  wm 
made  for  that  demand,  not  in  payment  or  satisfaction  until 
paid,  so  as  to  charge  the  defendant  with  a  liability  to  pay,  on 
the  ground  that  he  was  a  stockholder  when  the  debt  was  con- 
tracted? I  think  not;  and  if  not,  it  seems  to  me  that  the  con- 
elusion  at  which  I  have  arrived,  that  the  plaintiffs  may  aver  and 
show  that  fact  in  order  to  establish  the  defendant's  liability  un- 
der the  statute  to  them  for  that  demand,  is  sound.  It  doei 
not  follow  that  the  plaintiffs  must  be  in  a  situation  to  recovef 
against  the  company  upon  the  evidence,  which  would  be  re- 
quired to  recover  upon  the  original  promise,  express  or  implied, 
in  order  to  charge  the  defendant.  AU-that  is  requisiteis,  Uiat 
they  should  set  up  a  demand  due  to  them,  contracted  by  the 
company  when  the  defendant  was  a  stockholder,  which  they  can 
recover  against  the  company;  that  they  have  once  recovered  a 
judgment  against  the  company,  and  had  eseoution  which  has 
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been  returned  unsatisfied.  This  they  have  avened;  and  if  tme^ 
ihej  are  in  my  opinion  entitled  to  recover  their  debt. 

An  objection  is  mode  to  the  last  count,  that  the  averment  of 
a  recovery  of  judgment  and  a  return  of  an  execution  thereon 
unsatisfied  in  1840,  and  that  afterwards,  in  August,  1843,  the 
company  were  dissolved,  are  inconsistent  and  repugnant  to  each 
other,  and  that  this  count  is  therefore  bad.  Mr.  Chitty,  1  ChiL 
PL,  2d  Am.  ed.,  231,  says:  **  If,  however,  the  matter  unneces- 
sarily stated,  be  wholly  foreign  and  impertinent  to  the  cause,  so 
that  no  allegation  whatever  on  the  subject  was  necessary,  it  will 
be  rejected  as  surplusage,  and  it  need  not  be  proved,  nor  will  it 
Titiate,  it  being  a  maxim,  that  tUile  per  intUile  rum  viHatur;  ex- 
cept when,  by  this  unnecessaiy  allegation,  the  plaintiff  shows 
that  he  has  no  cause  of  action;"  and  again,  at  page  232:  **  So, 
though  the  superfluous  allegation  be  repugnant  to  what  was  b^ 
fore  alleged,  it  is  void  and  will  be  rejected,  and  whatever  is  re- 
dundant and  which  need  not  have  been  put  into  the  sentence, 
and  contradicting  what  was  before  alleged,  will  not  in  general 
Titiate  the  pleading."  The  objection  should  have  been,  I  think, 
for  duplicity,  rather  than  for  repugnancy.  The  statute,  section 
10,  made  it  necessary  for  the  plaintiffs  to  show  before  they  com- 
menced this  suit,  either  that  they  had  obtained  judgment  against 
the  corporation  upon  their  demand,  and  had  had  execution 
thereon,  which  had  been  returned  unsatisfied  in  whole  or  in 
part,  or  that  said  corporation  had  been  dissolved.  The  count 
avers  both  judgment  and  execution,  and  dissolution  of  the  cor- 
poration, either  of  which  would  of  itself,  independent  of  the 
other,  constitute  a  sufficient  ground  of  action  in  that  particular. 
The  reason  of  the  rule  requiring  a  pleading  to  be  single,  is  that 
it  would  be  tmnecessary  and  vexatious  to  put  the  opposite  party 
to  litigate  and  prove  two  points,  when  one  "would  be  sufficient 
to  establish  the  matter  in  issue:  1  Chit.  PI.  230.  But  however 
this  may  be,  this  demurrer  is  put  into  three  counts,  and  the  rule 
is,  if  one  is  good  the  plaintiff  must  have  judgment.  Here  two 
of  them  are  held  to  be  good:  Mumford  et  al.  v.  FUzhugh  e^  oZ.,  18 
Johns.  457;  Brown  v.  Stebbins,  4  Hill,  154;  Whitney  v.  Crosby , 
8  Cai.  89;  Qidney  v.  Blake,  11  Johns.  54;  Martin  v.  WUliams,  18 
Id.  264;  ManeU  v.  Golden,  Id.  395. 

The  defendant  must  have  judgment  on  the  demurrer  to  the 
plea  of  the  statute  of  limitations  to  the  first,  second,  and  third 
counts,  and  the  plaintiff  must  have  judgment  on  the  demurrer 
to  the  fourth,  fifth,  and  sixth  counts  of  the  declaration.  Each 
party  has  leave  to  amend  on  the  usual  terms. 

Judgment  accordingly 
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DnruBBKB  TO  DiOLABATioN  ooRTAiHiiro  SiVKBAL  OouvTB.  if  any  of  thflOl 
an  good,  must  be  ovemxled:  Biddle  y.  CorpeU,  38  Am.  Dee.  521;  Lame  ▼•  Le» 
wUUan,  37  Id.  709;  United  States  y.  White,  Id.  374. 

RxnBXNCS  TO  Peiob  Gouvts  is  ADmaaiBUE  in  pleading  to  avoid  pvolizifejr: 
Bands  of  New  Bnmewick  y.  NeiUon,  29  Am.  Deo.  091. 

SuBPLUSAOK  MAT  BB  Stbigkiev  OUT  OF  Dbolaratzon,  if  onough  is  left  to 
make  a  good  cauBe  of  action:  Crocker  y.  JVonn,  26  Am.  Dec.  084.  The  prin* 
eipal  case  is  cited  to  the  same  point  in  Nelson  y.  Lounetmry,  3  Barh.  127. 

ExMSDiAL  Statutes  should  bb  Libbballt  Cohstbubd:  Omdq^T^  Tmt' 
man,  21  Am.  Dec  608. 

AcnoKs  AKj>  Suits  AOAnfST  Stockholdbrs  fob  Debts  of  GoBPOHATioir. — 
At  common  law  it  is  well  settled,  as  stated  in  the  principal  cmm,  that  the 
■tockbolden  in  a  corporation  proper,  were  not  personally  liable  for  its  dehtai 
Ang.  &  Ames  on  Corp.,  sees.  591,  595;  Held  on  Coip.,  sees.  55-  74;  Thompi 
on  Liability  of  Stockholders,  sec  4;  Adame  v.  Wiaeauet  Bank,  10  Am.  Dec 
88;  Smith  y.  Huekabee,  53  AU.  193;  Voee  y.  Grant,  15  Mass.  505;  Spear  y. 
Grant,  16  Id.  9;  Grtty  y.  Coffin,  9  Gosh.  192;  Norton  y.  Hodges,  100  ICaaa.  241| 
Shaw  Y.  Bofflan,  lOInd.  384;  Peei; y.  CoayUldCoal Co., 3Brad.  App.  (I1L)6S2; 
Lowry  Y.  Inman,  46 N.  T.  119;  Seymour  y.  Sturffess,  26  Id.  134;  ChaaeT.  Lord, 
77  Id.  1;  Bird  y.  Hayden,  2  Abb.  Ft.  (N.  S.)  61;  SaU  Lake  City  National 
Bank  y.  Hendriekson,  40  N.  J.  L.  52;  S.  C,  6  Rep.  212;  Pollard  y.  ^aOey,  20 
WaU.  527.    "Personal  responsibility  of  stockholders,"  says  Depne^  J.,  in 
SaU  Lake  City  National  Bank  y.  Hendriekson,  supra,  "  is  inconsLstent  irith  a 
body  corporate  at  common  law,  and  can  arise  only  from  some  poaitiTO  pva- 
acriptioQ  by  legisLatiYC  act."    So  stockholders  are  not  liable  for  corporate 
debts  at  common  law,  cYen  thoagh  the  assets  have  been  diYided  among  them, 
after  dissolotion,  leaYing  the  debts  unpaid :  Foae  y.  Grant,  15  Mass.  605;  Spear 
Y.  Grant,  16  Id.  9.    A  corporation  can  not  by  a  mere  by-law,  in  the  abaenoe 
of  any  statnte,  bind  stockholders  not  assenting  thereto,  for  the  payment  of 
the  debts  of  the  corporation:  BM  y.  Batmlon  Mfg.  Co,,  40  Ga.  08;  Trmtiees 
T.  FthU,  3  Mete  539;  Flint  y.  Pierce,  99  Mass.  69.    So  thoogh  the  stockholder 
signs  the  by-law,  if  it  does  not  appear  that  he  did  so  for  any  other  pnrpoas 
than  merely  to  become  a  member  of  the  corporation,  or  that  the  debt  was  con- 
tracted on  the  faith  of  snch  by-law,  or  with  knowledge  of  its  existence  on  the 
part  of  the  creditor:  FUnt  y.  Pierce,  svpro.    Nor  can  a  bank  make  its  stock- 
holders liable  for  its  biUs  by  printing  a  notice  thereon  that  they  are  so  liable: 
Lowry  y.  Inman,  46  K,  Y.  119.    Nor  does  a  stockholder  make  himself  liable  . 
for  the  corporate  debts,  it  seems,  by  representing  that  he  is  liable,  thoagh  he 
is  personally  liable  for  the  false  representaticm:  Beid  y.  Batonton  Mfg.  Cb.* 
enpra;  nor  by  a  false  representation  made  in  good  faith  that  the  corporatian 
is  solYcnt:  Searight  v,  Payne,  2  Tenn.  Ch.  I75w    Nor  do  the  stockholders  be- 
come liable  as  partners  for  corporate  debts  merely  because  without  their  an* 
thority  the  corporation  exceeds  its  powers:  Medill  y.  ColUer,  16  Ohio  Si  599| 
Sfxond  National  Bank  y.  Hall,  35  Id.  166;  Searight  y.  Payne,  2  Tton.  Ch. 
175. 

This  doctrine  of  exemption  from  personal  liability  for  corporate  debts  does 
not  apply  to  members  of  quasi  corporations,  such  as  connties,  towns,  parishesi 
and  school  districts;  for  it  is  well  settled,  particularly  in  the  New  KngUnd 
states,  that  the  indiYidnal  property  of  members  of  sudb  corporations  is  sub- 
ject to  execution  on  a  judgment  against  the  corporation:  Ang.  ft  Ames  oo 
Ck>rp.,  sec.  629;  Adams  y.  Wiseasset  Bank,  10  Am.  Dec.  88;  Atwaterv.  Wood- 
^idge,  16  Id.  49;  McLoud  y.  SOfy,  27  Id.  689,  and  note;  GasBtt  y.  Dudley, 
to  Id.  750;  Bearddeyv.  Smith,  lOCkmn.  368;  ^i^y.  Boston,  122  Blaas.  8M. 
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Kor  does  it  apply  to  "nemben  of  nninoorpoirmted  joint  stock  oompaniee,  who» 
ft  is  well  established,  aie  liable  as  partners  for  the  debts  of  the  conoem:  Ang. 
*  Ames  on  Corp.,  sacs.  41,  42,  591;  Thomp.  on  Liab.  of  Stockh.,  sec.  2| 
Cfreenupy.  Barbee,  1  Bibb,  320;  ^o^tonaZ  Park  Bank  v.  NichoU,  2  Biss.  146; 
IlcU  ▼.  Biake,  47  Me.  62;  Frost  ▼.  Walker,  60  Id.  468;  TyrreU  v.  Washburn,  6 
Alien,  466;  Olkfer  y.  Liverpool  etc.  Co.,  100  Id.  631;  Te^  y.Ward,  106  Id. 
618;  BodweU  ▼.  Eastman,  Id.  525;  Whitman  v.  Porter,  107  Id.  522;  Dow  ▼. 
Bayward,  12  N.  H.  271;  ComoficAe  Jfininj/  Co.  v.  Burnley,  1  Mont  201;  TftO- 
ksms  ▼.  Bamk  of  Midhigaa^  7  Wend.  542;  Savage  v.  jPlURaf7^  32  Barb.  420. 
So  where  sach  associations  are  organised  pursuant  to  a  statute,  but  without 
incorporation,  as  in  New  York,  where,  however,  it  is  necessary,  before  re- 
sorting to  the  personal  liability  of  the  members,  to  have  judgment  and  execu- 
tion returned  unsatisfied  against  the  association  in  a  suit  brought  against  the 
association  by  the  name  of  its  president  or  treasurer:  Bobbins  v.  WeUs,  1  BoK 
666;  Wilberhead  v.  AUen,  4  Abb.  App.  Dec.  628.    And  the  members  of  an 
unincorporated  joint  stock  conoem  continne  liable  personally  for  its  previous 
debts,  even  after  incorporation,  and  notwithstanding  a  provision  in  the  sub- 
sequent charter,  substituting  the  liability  of  the  corporation  for  that  of  the 
members:  Ang.  k  Ames  on  Corp.,  sec  592;  Thomp.  on  Liab.  of  Stockh., 
sea  5;  Witmer  v.  Schlatter,  2  Bawle,  350;  BroyUs  v.  McOoy,  5  Sneed,  602; 
JJcuiett  V.  Wotherspoon,  1  Strob.  Eq.  209.    So  for  debts  subsequently  con* 
tracted  in  the  name  of  the  old  association  to  a  creditor  having  no  notice  of 
the  change:  Qoddard  v.  Pratt,  16  Pick.  412.     Persons  associating  themselves 
together  and  subsoribiiig  money  to  procure  a  charter  for  a  railway  company, 
are  partners  in  the  undertaking:  Holmes  v.  Higgins,  1  Bam.  k  Osss.  74. 
Bvery  abortive  attempt  to  form  a  corporation,  however,  does  not  necessarily 
resiilt  in  a  partnership:  BUmchard  v.  KauU,  44  CaL  440. 

Ik  Equitt  it  is  a  settled  doctrine  of  the  American  courts  that  the  capital 
stock  and  other  assets  of  a  corporation  constitute  a  trust  fund  for  the  pay« 
ment  of  its  debts:  Thomp.  on  Liab.  of  Stockh.,  sec.  10*  This  trast  fund  in* 
elndes  all  sums  remaining  unpaid  on  the  shares  of  stockholders,  as  well  as 
all  assets  divided  among  stockholders  leaving  the  debts  unpaid,  where  the 
property  remaining  is  insufficient  to  pay  them,  and  by  apx^ropriate  proceed- 
ings in  equity,  without  the  aid  of  any  statute,  the  stockholders  may  be  held 
liable  for  the  payment  of  debts  to  the  extent  that  they  have  not  paid  up 
their  shares  or  have  received  assets  of  the  corporation:  Thomp.  on  Liab.  of 
Stockh.,  sec.  II;  2  Story  £q.  Jur.,  sec  1252;  Briggs  v.  Pemuman,  18  Am. 
Dec  454;  AQen  v.  Montgomery  B,  B.  Co.,  11  Ala.  437;  Bingham  v.  Bttshimg, 
6  Id.  403;  De  Many  v.  Johnston,  7  Id.  51;  Smith  v.  Euckabee,  .53  Id.  105| 
Harmon  v.  Page,  10  Pac  L.  J.  634;  Ward  v.  Oriswoldsville  etc.  Co.,  16 
Conn.  503;  Hightower  v.  Thornton,  8  Ga.  486;  Bobinson  ^  Cowty,  5  La. 
Ann.  297;  Payne  v.  Buttard,  23  Miss.  88;  Mann  v.  Pentz,  3  K.  Y.  422;  Ore^ 
ham  V.  Hoy,  38  K.  Y.  Sup.  Ct.  (6  Jones  &  S.)  506;  BartleU  v.  Drew,  4  Laos. 
444;  8.  C,  60  Barb.  648;  S.  a  in  court  of  appeals,  57  N.  Y.  687;  Hastings 
V.  Drew,  76  Id.  9;  Henry  v.  VermillUm  etc  B.  B.  Co.,  17  Ohio,  187;  Adler 
V.  Milwaukee  PaL  Brick  Co.,  13  Wis.  61;  Wood  v.  Dummer,  3  Mason,  d08| 
Haskms  v.  Harding,  2  DiU.  C.  C.  106;  In  re  South  Mountain  etc.  Co.,  7  Saw. 
80;  Curran  v.  Arkmsas,  15  How.  (U.  S.)  304;  Sanger  v.  Upton,  91  U.  S.  56; 
Hatch  V.  Dana,  101  Id.  205.  The  doctrine  is  thus  stated  by  Mr.  Justice 
"iwayne  in  Sanger  v.  Upton,  91  U.  8.  60:  "The  capital  stock  of  an  incorpo- 
lated  oompaiiy  is  a  fund  set  apart  for  the  payment  of  its  debts.  It  is  a  sub- 
stitote  for  the  personal  liability  which  subsists  in  private  copartnerships. 
When  debts  are  inooirsd,  a  contract  arises  with  the  creditors  that  it  shall  nol 
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be  withdrawn  or  applied  otherwiae  than  jvpaa  their  demuide,  imtil  nieh  de- 
mands are  satisfied.  The  creditors  have  a  Ilea  upon  it  in  equity.  If  diwtsd 
they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to  the  paymaDt 
of  their  claims,  oxoept  as  against  hdldecs  who  have  taken  it  hona  Jide  for  a 
▼alaable  oonaideration  and  withoat  notice.  It  is  poblicly  pledged  to  thoas 
who  deal  with  the  corporation  for  their  secnrity.  Qnpaid  stock  is  as  mnch  a 
part  of  this  pledge,  and  as  much  a  part  of  the  assets  of  the  company,  as  the 
oash  which  has  been  paid  in  upon  itw  Creditors  haye  the  same  right  to  look 
to  it  as  to  anything  else,  and  the  same  right  to  insist  upon  ita  payment  u 
upon  payment  of  any  other  debt  due  to  the  company.  As  regards  erediton 
there  is  no  distinction  between  such  a  demand  and  any  other  asset  wliidi 
nay  form  a  part  of  the  property  and  effects  of  the  corporation." 

Indeed,  it  has  sometimes  been  said  that  in  equity  the  stockholders  of  a 
corporation  are  liable  for  its  debts,  contracted  with  their  consent,  CTen  be* 
yond  the  amount  of  their  capital  stock:  Hume  ▼.  Wwyan  etc  Cb.,  1  Oar.  I^ 
J.  217»  referred  to  by  Lumpkin,  J.,  in  EiglUower  ▼.  Tkomton,  8  Ga.  4S%, 
But  this  doctrine  can  not  be  sustained.  In  the  case  oi  Inre  Sovth  MotaUam 
He,  Oo,,7  Saw.  90,  Hoffman,  J.,  while  conceding  that  in  equity  a  stockholdor 
in  a  moneyed  corporation  is  liable  for  the  debts  of  the  corporation  to  the  ex- 
tent that  his  shares  of  stock  are  unpaid,  holds  that  this  doctrine  does  net 
apply  to  mining  corporations  organised  under  the  laws  of  California,  for  ths 
reason  that  the  nominal  valne  of  the  capital  stock  in  such  corporations  is 
purely  arbitrary,  and  has  no  reference  to  the  value  of  the  property  of  the 
corporation,  and  that  one  taking  stock  therein  enters  into  no  contract^  ex- 
press or  implied,  to  pay  the  par  Talue  of  his  shares;  that  assessments  on  such 
stock  can  be  enforced  only  by  a  sale  of  the  stock,  and  that  the  only  remedy 
of  creditors  of  the  corporation  against  the  stockholders  personally  is  thai 
given  by  statute. 

PXBSOKAL    LZABIUTT    OF    SlOOKHOLDKBS    UNDKB    VASIOnS    StATUTB.— 

Stockholders  in  corporations  in  the  United  States  are  now  very  generally 
made  liable  for  corporate  debts,  either  generally  or  under  particular  dream- 
stances,  and  to  a  limited  extent,  either  by  provisions  in  particular  charters 
or  by  general  statutes.  It  would  be  impossible,  however,  within  the  limits 
of  this  note  to  enter  into  any  general  review  of  these  statutes,  or  of  the  very 
numerous  decisions  construing  and  appljring  them.  A  brief  discussion  otf 
some  of  the  questions  arising  under  such  statutes,  particularly  as  afiectiag 
the  points  adjudicated  in  the  principal  case,  is  all  that  will  be  here  attempted. 

WhSTHIB  StATUTKB    A&B    to    BX    StRIOTLT    OB    LlBKBALLY  OoVBTRUXD, 

which  impdbe  a  personal  liability  on  stockholders  in  a  corporation  for  thr 
payment  of  ita  debts,  is  a  point  upon  which  the  cases  are  not  agreed.  Mr. 
Justice  Story,  i0Carver  v.  BreUntree  Mfg.  Co.,  2  Story,  432,  adopts  the  view, 
in  accord  with  that  of  the  principal  case,  that  such  statutes  are  remedial,  and 
are  therefore  to  be  liberally  construed.  On  the  other  hand,  it  has  been  deter- 
mined in  a  number  of  cases  that  statutes  of  this  kind,  being  in  derogation  of  the 
oonmion  law,  are  to  be  strictly  construed:  Chuy  v.  Coffin^  9  Cush.  192;  Lawty 
V.  Inman,  46  K.  Y.  119;  Chase  v.  Lord,  77  Id.  1;  S.  C,  6  Abb.  N.  Caa.  258; 
8aU  Lake  City  NaJL  Bank  v.  Hendrkkatm,  40  N.  J.  L.  62;  S.  C,  6  Rep.  212; 
Moyer  v.  Pennsylvania  Slate  Co,,  71  Pa.  St.  293;  JTeoM*  Appeal,  85  Id.  76b 
78.  In  other  cases  it  is  said  that  neither  a  strict  nor  a  liberal  construction  ii 
to  be  adopted  where  it  will  operate  to  defeat  the  obvious  intent  of  the  sta^ 
nte,  but  that  it  should  be  reasonably  construed:  JHokelmmne  Hill  etc,  Co,  v. 
Woodbury,  14  Cal.  265;  Davidson  v.  Bankin,  34  Id.  505.  And  this  is  tha 
iootrine  {ffeferred  by  Mr.  Thompson  in  Thomp.  on  UaK  of  Stockh.,  sec.  6IL 
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Pkobalily  even  in  thooe  caaee  where  a  strict  construction  is  preferred,  no  mors 
ii  meant  than  that  the  personal  liability  of  the  stockholder  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  the  charter:  Lowry  v.  Inman,  46 
K.  Y.  119.  Thus  in  Chaae  v,  Lordy  77  Id.  1,  where  the  doctrine  of  strict 
eonstroetion  is  profewsedly  adopted,  Banforth,  J.,  who  delivered  the  prevail- 
ing opinion,  says  tliat  the  act  under  consideration  should  receive  ''a  reason- 
able and  not  a  strained  ocostruction.''  Of  oonxse,  if  the  personal  .lability  is 
impoeed  as  a  penalty  for  a  faQure  to  conform  to  some  statutory  requirement^ 
the  act,  like  other  penal  statutes,  should  be  strictly  construed:  Ca&2s  v.  Me* 
Omw,  26  Mo.  871. 

Who  IhBXMSD  Stogkholdeb,  and  at  What  Tdcb  Bklationvust  Ezmii 
The  question  as  to  who  is  a  stockholder  in  a  corporation,  especially  as  respects 
EabUity  on  a  subscription  for  stock,  is  discussed  in  the  note  to  PranHm  Cflan 
Co,  V.  ^fesecnuEer,  0  Am.  Dec.  96,  and  the  whole  subject  is  very  exhaustively 
•Taminwl  in  part  second  of  Mr.  Thompson's  learned  treatise  on  the  liabili^ 
of  stockholders.  It  is  sufficient  for  our  present  purpose  to  state  generally, 
that  to  render  one  liable  as  a  stockholder  in  a  corporation  for  a  corporate  debt 
by  virtue  of  a  statute  imposing  a  personal  liability  upon  stockholders,  he 
must  either  have  entered  into  that  relation  by  actual  contract:  Thomp.  on 
liab.  of  Stockh.,  sec.  105;  or  must,  by  holding  himself  out  as  a  stockholder, 
and  assuming  to  act  as  such,  have  estopped  himself  from  denying  that  he  is 
ft  stockholder  as  against  a  creditor  of  the  corporation:  Id.  160.  It  is  not  ne^ 
essary,  to  constitute  one  a  stockholder  as  to  creditors,  that  he  should  have 
paid  for  his  shares  or  received  a  certificate  therefor:  Chester  Olau  Co,  v.  Dewep, 
8  Am.  Dec  128;  Spear  v.  Crawford,  28  Id.  513;  In  re  South  Mountain  etc, 
Oo.t  7  Saw.  30;  Chaffin  v.  Cummings,  37  Me.  76;  Howes  v.  Anglo-Saaeon  etc 
Co.,  101  Mass.  385;  S.  C,  111  Id.  200;  Burr  v.  Wilcox,  22  N.  T.  551;  MUch^ 
C0  T.  Bechman,  Cal.  Sup.  Ct.,  Doc.  30,  1882.  Where  the  corporation  has  been 
fnlly  formed,  but  the  stock  has  not  been  divided  or  certificates  thereof  issued, 
the  members  of  the  corporation  are  tenants  in  common  of  the  stock,  and  lia- 
ble under  the  statute  as  stockholders:  Hawes  v.  Anglo-Saxon  etc  Co.,  supra. 
The  fact  that  one  has  subscribed  for  stock  in  the  name  of  an  agent  does  not 
axempt  him  from  liability:  Burr  v.  Wilcox,  supra.  One  who  subscribes  in 
the  name  of  a  minor  to  avoid  liability  as  a  stockholder,  is  nevertheless  liables 
Cattleman  v.  Holmes,  4  J.  J.  Marsh.  1;  Roman  v.  Fry,  5  Id.  634.  A  par^ 
who  subscribes  his  name  in  the  corporation  book,  with  a  number  of  shares  set 
opposite  to  it,  after  all  the  shares  have  been  subscribed,  does  not  become  lii^ 
ble  as  a  stockholder:  LcUhrop  v.  Knedand,  46  Barb.  432.  Merely  signing  an 
agreement  to  take  stock  in  a  corporation  not  yet  incorporated,  does  not  con- 
stitute one  a  stockholder  after  incorporation:  Monterey  etc.  R.  R.  Co.  v.  HH' 
dreth,  53  Cal.  123.  One  who  holds  shares  in  a  corporation  merely  as  collaV 
eral  security,  the  certificates  standing  in  his  name,  and  there  being  nothiiig 
to  show  that  he  is  not  the  absolute  owner,  is  liable  as  a  stockholder,  especially 
where  he  acts  as  snch:  Holyohe  Bank  v.  Bumham,  11  Cush.  183;  Barre  NcU» 
Bank  t.  Hingham  Mfg.  (7o.,  127  Mass.  563;  Oriswotd  v.  Sdigman,  72  Mo.  110. 
So  even  though  there  is  an  entry  on  the  stock-book  to  the  effect  that  the  stock 
is  held  "in  trust,"  or  ''in  escrow,"  if  the  holder  votes  on  the  shares,  and 
eontrols  the  corporation,,  being  the  holder  of  a  majority  of  the  stock:  GHt- 
wold  V.  Srligman,  supra.  Otherwise,  where  the  transfer  book  shows  that  he 
holds  the  stock  in  escrow,  and  he  ha6  lict  assumed  to  act  as  stockholder  be* 
fore  the  party  suing  became  a  creditor:  FUher  v.  Seligman,  7  Mo.  App.  383b 

There  is  considerable  difference  of  opinion  as  to  whether  the  statntrr*  ^^^ 
biUtj  of  stockholders  for  a  debt  of  a  corporation  applies  co  chose  wr^ 
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■tooUioUan  •*  tlie  tiine  mch  dbbk  wm  oontBMted,  or  to  thoM  who  «• 
•tockholden  when  luit  wm  broa^t^  or  to  both.  Undor  the  ohaitorirbiek 
VM  in  qoMtion  in  the  principal  caae,  it  wm  held»  in  Judmm  t.  Sotrie  Oaiaa 
Co.,  88  Am.  Deo.  M9,  that  the  liability  «tteched  only  to  thoee  who  were 
•tookholdera  when  the  debt  was  oontnoted.  So  held  alao  nnder  aonnewfaat 
dndUr  statatee  in  JfoM  y.Ootiey,  2  Hill,  265;  WiUiams  y.  MoMma,  40  Ind. 
j44;  Beeder  v.  Maraandti,  66  Id.  485.  So  in  New  Hampehire  under  a  atatutft 
making  the  stockholders  liable  m  oopartners:  CkuLey  y.  Pierce^  32  K.  H.  388. 
And  in  Califonua  and  Nevada  it  is  expressly  provided  that  only  those  whs 
were  stockholders  at  the  time  any  partioaUr  debt  was  contracted  are  penos* 
ally  liable  for  its  payment:  Pkeaon  v.  Saoage  eic  Mining  Co.,  3  Nor.  157; 
Larrabee  v.  Baldwin,  35  Cal.  155;  OaL  Civ.  Code,  sec  322.  Certainly  whers 
the  liability  is  imposed  by  way  of  a  penalty  for  pennitting  the  debts  to 
exceed  a  oertsin  proportion  of  the  capital  stock,  it  is  just  and  reasonable  that 
it  should  apply  only  to  those  who  were  stockholders  at  the  time:  IFiad- 
kam  etc  In§t,  ▼.  Spragme,  43  Vt^  602.  Of  conise  where  a  stockholder  is  liable 
only  for  debts  oontraoted  while  he  holds  that  relation,  he  can  not  be  chazged 
with  debts  created  before  he  became  a  stockholder,  which  are  still  nnpsid 
when  he  receives  his  shares:  Mon  y.  MeCuUough,  7  Barb.  270;  Metier  t. 
Maranda,  66  Ind.  485;  Cheeky  r.Piene,  32  K.  U.  38& 

But  in  other  cases  it  is  held  that  where  a  statote  ^n>Yide8  that  the  "per- 
sons and  property  of  the  members  of  the  corporation  shall  at  all  times  be 
liable  for  all  debts  dne  by  said  ccxporation,''  one  is  not  liable  for  debte  cott- 
trsoted  wliile  he  is  stockholder  where  an  action  is  faronght  against  him.  npoa 
the  insolvency  of  the  coiporation,  after  he  has  sold  his  shares:  Middltieimm 
Bank  v.  MagUl,  5  Conn.  28.    AUter  m  to  one  continuing  to  be  stockholdflr 
until  after  action  commenced:  Deming  t.  Bull,  10  Id.  409.    And  where  a  stst- 
nte  authorises  execution  against  a  stockholder  for  a  corporate  debt  after  judg^ 
ment,  execution,  and  return  of  nulla  bona  against  the  corporation,  it  is  held 
that  thoee  only  are  liable  who  are  stockholders  at  the  time  of  the  issuance  of 
the  execation  against  the  corporation:  Dodgeon  y.  SeoU,  2  Ex.  457;  Nixon  v. 
Cfreen,  11  Id.  549;  McClartn  v.  I^vndecus,  43  Mo.  452;  Skramha  y.  AUen,  7 
Mo.  App.  434;  Ldand  v.  Marsh,  16  Mass.  389.    And  under  a  Maine  statato 
making  stockholders  liable  for  corporate  debte  to  the  extent  of  their  stock, 
apoD  failure  to  obtain  satisfaction  from  the  corporate  assets,  it  was  held  that 
thoeo  who  were  stockholders  at  the  time  of  the  judgment  sgainst  the  oorpcim- 
tion,  though  they  were  not  stockholders  when  the  debte  were  contracted,  were 
liable  therefor:  Longley  v.  LiUU,  26  Me.  162.    And  where  the  charter  of  a  bank 
proYided  that  in  case  of  non-payment  of  ite  bills  on  demand,  the  original  stock- 
holders, their  successors  or  assigns,  and  the  members  of  the  corporation,  in 
their  private  capacity,  should  be  liable,  it  was  held  to  apply  only  to  those  whs 
were  members  at  the  time  of  the  refusal  of  payment:  ^oiuf  y.  AppleUm,  5  Am. 
Dec.  111.    In  a  recent  case  in  Ohio^  a  different  role  from  that  of  any  of  thess 
decisions  was  laid  down.    In  that  case  the  oonstitation  proYided  that  "each 
stockholder  shall  be  liable,  OYor  and  above  the  stock  by  him  or  her  owned  to 
a  further  sum  at  least  equal  in  amount  to  such  stock,"  and  the  statuto  pro 
vided  that  *«all  stockholders    •    •    •    shall  be  deemed  and  held  liable  to 
an  amount  equal  to  their  stock  subscribed,  in  addition  to  said  stock,  for  the 
purpose  of  securing  the  creditors,''  and  it  was  held  that  those  who  were  stock* 
holders  when  any  debt  was  contracted  were  liable  therefor;  that  the  liability 
was  not  discharged  by  the  transfer  of  their  stock,  but  that  each  snooessive 
assignee,  by  accepting  a  transfer,  impliedly  undertook  to  indeomify  hit  as> 
signer  against  liability:  that  in  a  suit  to  enforce  the  liability  of  the  sto^- 
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hoUm  of  an  iniolfait  ootpontion,  thA  wriating  stookholdeni  wwe  •ovearally 
flbttgemUfi,  and  that  if,  by  xeaaon  of  the  inaolTeney  of  any  one  of  them,  tba 
amount  dae  from  him  waa  not  oolleotible,  the  aangnon  of  his  ttook  up  to  the 
time  that  the  liability  attached  oonld  be  charged  with  the  deficiency:  Browm 
▼.  Hiteheockf  36  Ohio  St^  667.  This  deeirion  waa  rendered  by  a  bare  majority 
of  the  court,  two  of  the  judges  dissenting,  but  it  certainly  seems  to  us  to  lay 
down  a  sound  and  wholesome  rule  of  responsibility  in  such  cases.  A  similar 
mle  is  adopted  in  Buth  v.  Cartwrighl,  7  Or.  829.  Under  the  Massachusetts 
siatate,  rendering  "all  the  memb^  of  a  manufacturing  corporation  jointly 
and  severally  liable"  for  its  debts,  it  was  held  that  the  liability  for  a  par- 
ticnlar  debt  attached  not  only  to  those  who  were  members  when  the  debt 
was  contracted,  but  also  to  those  who  were  members  when  it  waa  sought  to 
be  enforced:  OurtU  y.  Harlow,  12  Mete.  8;  ffol^oie  Bank  t.  ^tifiiAam»  11 
Cosh.  183. 

For  the  purpose  of  detwmining  whether  a  corporate  debt  aooraed  during 
the  membership  of  a  stockholder,  where  a  note  of  the  corporation  has  been 
given  for  a  simple  contract  debt,  the  debt  is  deemed  to  have  been  contracted 
when  the  note  was  given,  where  nothing  appears  to  show  a  contrary  intents 
CoMUeman  v.  Holmes,  4  J.  J.  Marsh.  1;  MUUien  r.  WkUehouae^  49  Me.  627. 
Where  the  creditor  has  charged  lus  claim  against  the  corporation  as  of  a  cer- 
tain date,  and  recovered  judgment  therefor  as  of  that  date,  he  can  not,  in  an 
action  against  a  stockholder,  aver  that  the  dalm  aoorued  at  a  di£Emiit  times 
Band  v.  Clarity  6  Allen,  361. 

In  those  cases  where  a  stockholder^  at  the  time  an  indebtedness  aoonied» 
ia  not  held  absolutely  liable  at  all  events,  he  may,  of  course,  terminate  his 
liabiiity  by  a  bona  fide  transfer  of  his  shares  for  value  to  another  who  is  ao- 
eepted  as  stockholder:  Alien  v.  Montffomerp  etc.  R.  R,  Co,,  11  Ala.  437.  So 
where  he  holds  the  stock  as  security  under  a  transfer  he  may  retransfer  it  to 
liis  assignor  pursuant  to  the  original  agreement,  even  though  he  does  so  to 
isnninate  his  liability:  Holffote  Bank  v.  Bumhaan,  11  Cuah.  183.  But  a 
fraudulent  transfer  for  the  purpose  of  escaping  liability  is  wholly  ineflfectual 
for  that  purpose:  Thomp.  on  liab.  of  Stockh.,  sec  211;  Marey  v.  Clark,  17 
Mass.  330;  Bawden  v.  Sanioe,  I  Hughes,  158;  VeUler  v.  Brawn,  18  Hun,  671. 
In  the  latter  case  the  transfer  was  to  an  irresponsible  party.  Where  a  stock- 
holder is  not  summoned  in  an  action  agsinst  the  corporation,  as  provided  by 
ktatute,  and  ceases  membership  before  the  recovery  of  judgment,  it  is  held 
that  he  is  discharged  from  liability:  Ha$ulrahan  v.  CheaBre  Iran  Warke,  4 
Allen,  896.  Stockholders  are  not  in  general  liable  for  debts  contracted  after 
a  hatiafide  transfer  of  their  shares:  Bardman  v.  Oebam,  23  Pick.  296;  Hoi- 
poke  Bank  v.  Bumham,  11  Cush.  183;  MaUhem  v.  AlheH,  24  Md.  627;  aUUr, 
if  the  shares  still  stand  in  their  names:  Fotder  v.  Ludwig,  34  Me.  466;  War' 
raU  V.  JmUon,  6  BarK  210;  CtiUmg  v.  Jkmerel,  23  Hun,  339.  A  forfeiture 
of  stock  for  non-payment  of  calls  pursuant  to  a  clause  in  the  charter  or  the 
general  incorporation  law,  if  done  in  good  faith,  dissolves  the  stockholder's 
relation  to  the  corporation,  and,  as  a  general  rule,  releases  him  from  liability 
either  to  the  corporation  or  to  the  creditors:  Allen  v.  Montgomery  etc,  R,  R, 
Co,,  11  Ala.  437;  Macauly  v.  Robinean,  18  La.  Ann.  619;  MUle  v.  Siewart, 
62  Barb.  444;  Thomp.  on  liab.  of  Stockh.,  sec.  193;  though  there  are  many 
ezceptions  to  the  rule,  founded  upon  the  construction  of  particular  statutess 
See  Thomp.  on  liab.  of  Stockh.,  ubi  eupra, 

A  release  of  liability  for  impaid  stock  by  a  corporation  does  not  relieve  the 
stockholder's  liability  to  existing  crediton  with  respect  to  such  stock:  Vkk 
w.  La  Rockdle,  61  MLm.  602.    So  an  arrangement  or  resolution  by  the  corpo- 
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mtion  pennittiiig  stoekholden  to  retire  on  payment  of  a  oertaiB  peroentnge 
of  their  shares,  or  to  take  full-paid  stock  for  tiie  amount  actually  psid,  does 
not  relieve  the  stookholders  from  liability  to  existing  creditors  not  aasenting 
thereto  to  the  full  amount  of  their  original  shares,  especially  where  the  ear> 
poration  is  financially  unsound  at  the  time:  Slee  v.  Bioom,  10  Am.  Dec.  273| 
Mann  v.  PeniM,  2  Sandf.  CSl  257;  Oill  ▼.  Balia,  72  Mo.  424.  But  where  such 
an  arrangement  is  made  in  good  ^th  while  the  corporation  is  entirely  solveu^ 
creditoTB,  who  became  such  years  afterwards,  can  not  object  thereto  on  the 
■nbsequent  insolvency  of  the  corporation:  Sieaey  v.  LUUe  Rock  tie,  ILB.  Gk, 
5  DHL  C.  CL  348.  So  an  act  pennitting  a  corporation  to  reduce  its  stock  to 
the  amount  actually  paid  in,  if  accepted  by  the  stookhdlden,  is  valid  ss  ts 
■ubsequent  creditors:  Hepburn  v.  EKhange  Bank,  4  La.  Ann.  88;  Paifref  T. 
Panddkig,  7  Id.  883;  Stark  v.  Burk^  9  Id.  341. 

In  some  early  Massachusetts  cases,  it  was  held  that  upon  the  deatii  of  t 
■tockholder  before  action  brought  agpunst  the  corporation  for  a  debt,  sn  ex^ 
ention  could  not  be  levied,  under  the  statute,  upon  the  decedent's  property, 
and  the  debt  did  not  constitute  a  charge  upon  his  estate:  ChUd  v.  O^in,  17 
Mass.  M;  JKpfey  v.  Sampmm,  10  Pick.  371.  But  it  is  now  well  estsblisbed, 
that  a  deceased  stockholder's  liability  for  debts  of  the  corporation  snrvins 
•gainst  his  estate:  Damdmm  v.  Bankin^  84  Osl.  503;  Chrew  v.  Beard,  10  Mete. 
676;  Diven  v.  Duncan,  41  Barb.  520;  Bailey  t.  EoOiMer,  26  K.  Y.  112;  Ckm 
▼.  Lord,  0  Abb.  K.  Gas.  258;  S.  C,  77  K.  Y.  1;  MawviUe  t.  Edgar,  8  Ma 
App.  324.  And  even  though  the  debt  is  incurred  after  the  death,  as  tin 
liability  grows  out  of  the  oontraot,  an  action  will  lie  against  the  executor  if 
the  shares  still  belong  to  the  estate:  Bailey  v.  Hollieier,  2C  N.  Y.  112;  Ifos- 
9Ule  T.  Edgar,  8  Mo.  App.  324.  But  where  the  liability  accrues  in  the  life- 
time of  the  decedent,  the  claim  must  be  presented  against  his  estate  withiB 
the  statutory  time,  or  it  will  be  barred:  Danfidson  v.  Bankin,  34  Gal.  SUA 
Where  an  executor  invests  funds  of  the  estate  in  stocks  without  authority, 
he  is  the  stockholder,  and  the  liability  rests  upon  him  and  not  upon  the 
estate:  Diven  v.  Lee,  36  K.  Y.  302.  So  where  the  books  show  the  stock  to 
be  held  by  the  executor,  though  previously  held  by  the  testaton  Dinea  v. 
Dunoon,  41  BarK  520. 

Natubjb  or  LiABiUTT. — ^In  very  many  cases  it  has  been  held  that  the  lisp 
bility  of  a  stockholder  for  the  debts  of  a  corporation  is  primary  and  original, 
and  not  that  of  a  guarantor  or  surety,  under  statutes  or  charters  making  the 
stockholders  liable  "at  all  times"  for  "all  debts  due"  by  the  corporation: 
Southtnayd  v.  Rues,  3  Conn.  62;  or  "individually"  or  "personally"  liable: 
Mokelumne  etc,  Co.  v.  Woodbury,  14  Oal.  265;  Damdeon  v.  Rankin,  34  Id.  503; 
Toung  v.  Rosenbaum,  39  Id.  640;  Fuller  v.  Ledden,  87  HI.  310;  TodJunUer  v. 
Randolph,  29  Ind.  275;  Perkins  v.  Sanders,  56  Miss.  733;  Hash  v.  Conn,  16 
FUl  428;  S.  C,  26  Am.  Rep.  721;  Allen  v.  Sewall,  2  Wend.  327;  or  "  jomtlj 
and  severally  liable,"  as  in  the  principal  case:  ffarger  v.  McCuUongh,  2  Denio^ 
119;  Coming  v.  McCuUough,  1  N.  Y.  47  (both  arising  under  the  same  charter, 
as  in  the  principal  case);  Moss  v.  AvereU,  10  K.  Y.  449;  Conkiin  v.  Furman, 
57  Barb.  484;  S.  G.,  8  Abb.  Pr.  (N.  8.)  161;  a  C.,  in  court  of  appeab,  48  K. 
Y.  527;  Spence  v.  Shapard,  57  Ala.  598;  and  under  other  simUar  statutei, 
Cvlver  V.  Third  Nat,  Bank,  64  HI.  528;  Stewart  v.  Lay,  45  Iowa,  604;  Skd- 
Ungton  v.  Howland,  67  Barb.  14;  Handy  v.  Draper,  23  Hun,  256.  And  ia 
many  of  these  cases,  as  well  as  in  others,  this  liability  is  said  to  be  that  of 
partners  or  members  of  unincorporated  associations:  Southmayd  v.  Russ,  3 
Conn.  52;  Deming  v.  Bull,  10  Id.  409,  415;  Moss  v.  AvereU,  10  K.  Y.  419} 
Coming  v.  MeChUough,  1  Id.  47;  Conamt  v.  Van  Sehakk,  24  Barb.  87;  Conk 
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Y.  Fuman,  67  Id.  484;  8.  C,  8  Abb.  Pr.  (N.  S.)  161;  48  N.  Y.  627; 
Planter^  Bank  t.  BitfingmriUe  ete.  Ch,,  10  Rich.  L.  05.    So  though  the  statnto 
does  not  expreaely  provide  for  a  joint  liability,  but  only  that  "  every  stock- 
hoUer^*  shiUl  be  liable,  or  that  the  ttockholdera  Bhail  be  '*  individually"  or 
*'perKinally"  liable:  AUm  t.  SewaU^  2  Wend.  827;  PerUiu  v.  Sa$uier$,  66 
Mies.  733;  Windhamete,  InsL  v.  Spragtie,  ASiYt.  602.    In  other  caaee  of  this 
kind,  however,  the  liability  is  held  to  be  several  only,  and  not  joint:  Mc- 
Cartky  v.  Lcaxuehe,  89  HL  270;  S.  C,  31  Am.  Bep.  83;  MaUhew  v.  Alberi^ 
24  Md.  627;  Fidt  v.  Ltrnt,  66  Miaa.  681;  Wright  v.  MeCwmach,  17  Ohio  Si. 
86;  UnuiUd  v.  BuMrk,  Id.  113;  Bwrnap  v.  Hcukinsete.  Co.,  127  Mass.  686; 
BaJxr  Y.  BaekuB,  32  HI.  79;  AspiuwaU  v.  SaceM,  o*J  N.  Y.  331.    As  a  conse- 
quence of  the  doctrine  that  the  liability  ia  primary  and  original  and  not  see- 
Qodary,  it  is  held  that  a  tcire/aeitu  on  a  judgment  against  the  oorporatioii 
will  not  lie  against  the  stockholders:  Southmayd  v.  Busb,  3  Conn.  62;  and 
that  the  liability  attaches  to  the  stockholder  at  the  inception  of  the  debt 
against  the  corporation:  Davidwn  y.  Bankin,  34  CaL  603;  ConJdin  v.  Fvrman^ 
67  Barb.  484;  S.  0.,  8  Abb.  Pr.  (N.  S.)  161;  and  is  not  discharged  by  giving 
time  to  the  corporation:  ffarffer  y.  MeCvBough,  2  Denio^  119;  nor  merged  in, 
nor  baared  by,  a  jadgment  agvnst  the  corporation:  Toumg  v.  BoMxAatum,  39 
CU.  646.    Other  conseqnenoes  of  the  doctrine  will  be  notioed  in  <ii««n— Ji^ 
tiie  remedy. 

In  other  cases,  however,  it  is  held  that  the  liability  of  a  stockholder  is  only 
•eoondary,  collateral,  and  conditional  upon  that  of  the  corporation:  Wright  y. 
MeCarmaek,  17  Ohio  St.  86;  Unuied  y.  Bwkirk,  Id.  113;  PaUernm  v. 
Wy^nniuing  eU.  Co.,  40  Pa.  St.  117;  Hoard  y.  Wikox,  47  Id.  61;  Man^/iM 
efc  W<yrkB  y.  WUcox,  62  Id.  377;  Perry  v.  Twmtr,  65  Mo.  418;  MaUofy  v. 
MaXUt,  6  Jones'  £q.  345;  ffanton  y.  Donkerdey,  37  Mich.  184;  as  where  thtt 
statute  provided  that  "the  stockholders  *  *  *  ghall  be  individually  lia- 
ble for  all  labor  performed  for  such  corporation,  which  said  liability  may  ba 
enforoed  against  any  stockholders  by  action  founded  on  this  statute  at  any 
time  after  an  execution  shall  be  returned  and  not  satisfied,  or  after  an  adju- 
dication in  bankruptcy,"  etc :  Hatuon  y.  Donkerdey,  euprcu  Such  a  liability 
Is  of  course  diMsharged  by  an  extension  of  time  to  tiie  corporation  without  tlM 
stockholder's  consent:  Id.;  or  by  an  extineti(m  of  the  remedy  agaiiiat  the  eoiw 
poration:  MaUoy  y.  MaUet,  mKprcL, 

Rbmzdt  to  EirroBCB  Liabiutt.— Where  the  statute  imposing  a  personal 
liability  on  stockholders  for  corporate  debts  provides  a  remedy  for  its  enfofoe- 
ment,  it  is  held,  in  a  number  of  cases,  that  such  remedy  is  exclusive  of  any 
other:  Shaw  v.  Baykm,  16  Ind.  384;  Allen  y.  Walah,  26  Minn.  643;  Peck  t. 
Caaljidd  Co,,  3  Brad.  App.  (Bl.)  619;  Lcwry  v.  Inman,  46  K.  Y.  119;  Mcm^- 
fidd  etc.  Works  y.  Wilcox,  62  Pa:  St.  377;  Hoard  v.  Wilcox,  47  Id.  51;  Pol- 
lard Y.  BaSUy,  20  Wall.  627.  But  in  a  recent  case  in  California  it  was  de- 
cided that  the  remedy  by  action  against  the  stockholders  jointly  or  severally, 
provided  by  California  civil  code,  sec.  322,  for  the  enforcement  of  the  individual 
and  personal  liability  of  stockholders  for  the  debts  of  the  corporation  in  the 
proportion  which  the  amount  of  the  stock  held  by  each  bears  to  the  whole  cap- 
ital stock,  did  not  exclude  a  creditor's  equitable  remedy  to  enforce  the  pay- 
ment of  unpaid  stock  subscriptions  which  existed  independently  of  any  stat* 
vte:  Hamum  y.  Page,  10  Pac.  L.  J.  634.  The  I^^  and  equitable  remedies 
were  there  held  to  be  concurrent.  Where  a  personal  liability  is  imposed  by 
statute,  and  no  remedy  for  its  enforcement  is  provided,  it  may  be  enforoed  by 
the  appropriate  common  law  remedy:  Lowry  v.  Inman,  46  K.  Y.  119;  Wimd» 
fte.  /hAt.  ^^pra^ve,  48  Vt.  602;  PoOardy,  Bailey,  20  WalL  627. 
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A  mit  in  equity,  either  against  tlie  diieoton  to  oompel  aiiaiiwiiiiiiiila,  cr  di- 
reotly  against  the  atockholdens  is  nndoobted]y  the  appropriate  remedy  te 
cof oroe  the  equitable  liability  of  stookbolden  for  oofpomte  debts  to  the  esfeont 
that  their  stook  snbscriptians  are  unpaid,  in  case  of  a  deficiency  of  oAsr 
assets,  and  it  is  also  the  proper  remedy,  if  no  other  is  provided  by  law,  wlisie 
the  statute  expressly  makes  the  stoekholders  liable  for  debts  to  the  ezbont 
t!iat  their  stock  remains  unpaid,  for  sach  statutes  are  merely  dedamtocy  ef 
the  equitable  doctrine  in  such  cases:  Thompw  on  liah.  of  Stockh.,  sees.  1% 
18,  17,  268;  Morgan  t.  New  York  etc  S.  R.  Co.,  40  Am.  Deo.  2U,  and  notei 
J<nu$  y.  Jamian^  84  Ark.  828;  Harmon  v.  Page^  10  Fa&  L.  J.  634;  IToan  ▼. 
Peate,  8  N.T.  416;  BarOm  Y.Drew,  4  Ijms.  444;  S.  0.,  60  Barik  648;  87 
K.  T.  687;  ChitUh  t.  Manffon,  42 N.  T.  Sup.  Ct  (10  Jones  ft  &)  868;  &C., 
78  N.T.  611;  ff<utmffM r. Dnw,  76  Id.  8;  Bemrp  y. Vu miffiun €ie.B.RC&^ 
17  Ohio,  189;  BuAr.Cfartwrigki,  7  Or.  829;  Baieh  Y.Ikma,10l  U.  &  206| 
In  re  Somth  Mmmttdn  etc  Oo.,  7  Saw.  80;  ffoMmge  t.  HarOmg,  2  DOL  C 
G.  106.  When  a  call  has  been  made  on  an  unpaid  subscription,  and  ths 
stockholder  is  in  default  to  the  corporation,  so  that  he  may  be  sued  at  law  as 
for  an  ascertained  debt^  he  may  be  garnished  therefor  in  an  actian  against 
the  corporation  in  the  ssme  way  as  any  other  debtor:  Bimgkam  t.  BrnMnfft  6 
Ala.  403;  Attm  Y.MmUgomenf  etc  B.  B.  Co.,  11  Id.  437;  Browm  y.  Umwm 
Int.  Co.,  8  La.  Ann.  177;  ifetnls  y.  EaM  St.  LowU  ete.  On.,  88  DL  4S.  Other- 
wise, if  no  call  has  been  made:  AUen  y.  Mimigvmarif  tie.  B.  B.  Gx,  11  AIil 
487;  Brown  T.UnUm  Int.  Co.,  8  La.  Ann.  177;  HmMuk  y. Mobert^ Bank,  ^ 
Ma  678;  Ski^pmm  t.  iSeyaoMe,  71  Id.  681. 

The  propriety  of  a  resort  to  equity  to  oompel  payment  cf  corporate  debts 
out  of  unpaid  stock  is  obrions.  In  no  other  tribunal  can  the  proportianats 
liability  of  the  respeotiYe  stockholders  be  adjusted  and  enforced  witimal 
a  multiplicity  of  suits.  For  the  ssme  roason  it  has  been  held  that  a  suit  in 
equity  is  a  proper  remedy  whero  the  stockholders  are,  by  statute,  made  liahls 
lor  cocporate  debts  to  the  extent  of  their  stodc,  or  to  double  the  amwmt  ef 
their  stock,  or  the  like:  Briggt  Y.Fnuhntm,  18  Am.  Dec  454;  Jnd§on  t. 
JSoeeie  Oalenn  Co.,  88  Id.  660;  Morgan  ▼.  New  York  eUs.  B.  B.  Co.,  40  Id. 
244;  Terry  ▼. 7^i6maa,  82  U. &  166;  Ifflb t. £Eoott,  98 Id.  26;  Terry  Y.LUik, 
101  Id.  216;  Jfcu<er«T.JI^Me<eXeMiJfMMg 0^,2  Sandier 
T.  Botendale  Mfff'  Oo.,  7  N.T.  147;  Middhlown  Bonk  Y.Bnm,Z  Oosm.  186; 
Mmmeri  y.  SmUh,  40  Md.  128.  And  in  many  CMes  this  is  held  .to  be  ths 
only  remedy,  unless  the  statute  glYcs  another:  SmUh  y.  HwMbet^  68  AIil 
101;  Spmce  y.  Shapard,  67  Id.  688;  JJarrtt  t.  i>ordbeetar,  28  Piok.  112; 
Wri(^JU  Y.  MeOormaek,  17  Ohio  St.  86;  Umeted  y.  BuMrk,  Id.  118;  Bronn 
Y.Hiteheoek,26ld.miPoUardY.Baileg,20VItiXLSl20.  And  in  some  casee 
it  is  expressly  provided  by  statute  that  the  nmedy  is  by  biU  in  ohanoeiy: 
Hadley  Y.Bnwdl,40  K.  H.  109;  BarreNoLBank  y. Hatgham etc  Co.,  IZI 
Mass.  563.  If  the  creditor  is  himself  a  stockholder,  and  liable  for  corpoiate 
debts,  thero  is  still  mora  uxgent  reason  for  nft«  fining  him  to  his  remedy  ui 
equity:  Bail^  v.  Bandber,  8  Hill,  188;  Beere  t.  Waterburf,  8  Bosw.  896; 
Thayer  y.  Union  Tool  Co.,  4  Gray,  76;  PerJbms  ▼.  AuMlers^  66  Miss.  733. 

Where  the  language  of  the  statute  is  such  as  to  indicate  a  several  liability 
on  the  part  of  the  stockholders,  if  no  other  remedy  is  provided  by  law,  it  li 
very  generally  held  that  the  creditor  may  sue  any  one  of  the  stockholders  at 
law:  Domdeon  v.  RaMn,  84  GaL  603;  OUser  t.  Third  NoMonai  Bank,  61 
Dl.  628;  CorwUh  v.  Culver,  69  Id.  602;  MeOarihy  t.  Lewaeche,  88  U.  83Q| 
8.  C,  31  Am.  Bep.  83;  fkdkrY.  Lndden,  87  SI.  810;  FkwhY.  Conn,  16  Hk 
«28;  &  O.,  26  Am.  Bep.  721;  BayUe  ▼.  Sw^ft,  40  Iowa,  648;  SkwariY.  L^ 
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45  Id.  601;  KcrriB  t.  Jckmmm,  84  Md.  486;  JVorrfe  t.  Wrmickatt.  Id.  tf2; 
TUdem  t.  Tomgy  88  Mich.  68;  Peny  t.  Tamer,  66  Ma  618;  Vkk  t.  Lone,  66 
MiM.  681;  Aa^moaU  ▼.  iSbcdU,  67  N.  Y.  831.  So  in  Geoigia,  thongh  thm 
statute  ezpraNly  proTidflsfor  a  '*jiror(ila'*]ua»lit7!  Ba^  ▼.  iTafi,  66  Ga.  668; 
HiOs  Y.  iSooM;  99  U.  S.  28.  In  Maine  an  action  on  the  ease  to  enforce  a  stook- 
bolder's  liability  for  a  cofporata  debt  is  given  by  statate:  Chumm/lnffB  t.  ifasB- 
weU^  45  Me.  190L  And  nnder  the  constraction  given  to  the  Penniylvania 
■tatote  relating  to  mannfactoring  corporationfl,  it  is  held  that  the  exdnsive 
remedy  is  an  action  at  law  against  the  corporation  and  the  stockholders^  or 
some  of  them,  jointly:  Patienon  t.  Wyomisring  etc,  Co,,  40  Pa.  St.  117;  Mcuu- 
JUld  etcWorkav.WikooB,  62  Id.  377.  So,  thongh  the  creditor  is  himself  a 
stockholder:  BrMam  t.  WeUerdmrg  etc.  Co.,  47  Id.  43.  In  Windham  etc 
In$L,  Y.  Sprague,  43  Vt.  602,  under  a  statute  making  directors  and  stockhold- 
«rs  "penonally"  liable  for  debto  exceeding  a  certain  proportion  of  the  cap- 
ital stock,  no  remedy  being  given  by  the  statute,  it  was  held  that  the  proper 
lemedy  was  an  action  at  law  against  all  Jointly.  Where  the  stockholders  are 
held  to  be  liable  as  partners,  they  are  of  coorse  to  be  sued  as  such:  AUm  ▼• 
SewaU,  2  Wend.  827;  PUmien^  tie.  Bmh  v.  BMHiftoOe  etc  Co.,  10  BIch.  L. 
95;  PerMis  T.  Auuierfl,  66  Miss.  783.       « 

Perhaps  the  better  doctrine  is,  that^  unless  the  statnto  indicates  a  contrsry 
intent^  the  Jurisdiction  at  law  and  in  equity  is  concnnnsnt  in  these  cases: 
UmtedSiaiee  Bmhy.  DaOam^  4  Dana,  674;  Oimeri  v.  8mUh^  40  Md.  123; 
BogmrdMB  v.  BoeemdaU  eU.  Co.,  7  N.  Y.  147;  Bakk  ^  Pomgkheepeit  v.  fUd- 
•on,  24  Wend.  473;  Harwon  r.Page,  10  Fte.  L.  J.  684.  In  Warner  v.  Oeri- 
2«!fuler,  20  Ohio  St.  100,  it  is  held,  thata  Judgment  creditor  of  an  insolvent 
corporation  may  Join  in  the  same  suit  a  clidm  for  an  unpaid  subscription  and 
a  claim  for  the  individual  statutory  liability  of  a  stockholder.  All  the  solvent 
•toekholders  should  be  Joined  as  defendants,  and  the  bill  should  be  filed  on  be- 
half of  all  the  creditors,  where  a  suit  in  equity  is  brought:  Maem  t.  PeaUn,  8  K. 
Y.  416;  Qr\SUk  v.  Mmgan,  42  K.  Y.  Sup.  Ct.  (10  Jones  ft  S.)  869;  &  C,  78 
N.  Y.  611;  Wriffid  v.  MeCormeuik,  17  Ohio  St.  86;  Umtied  v.  BuMrh,  U.  118; 
Terry  t.  lAiOe,  101  U.  &  216;  Hadley  v.  RuaeeO,  40  N.  H.  109.  But  see 
Baieh  v.  Jkma^  101  U.  8.  206.  And  a  stockholder  sued  alone  in  such  a  esse 
may,  at  the  proper  time,  require  others  to  be  made  parties:  Wrigki  v.  ife- 
Cbrmodk,  17  Ohio  St.  86;  UmtUdr.  Butkirk,  Id.  118;  Mattkewer.  Albert,  24 
Md.  627;  Eteex  Co.  v.  Lawrence  Machine  Shop,  10  Allen,  862.  But  at  kw, 
each  stockholder  must  be  sued  separately,  where  the  liability  is  severali 
Terry  v.  LUOe,  101  U.  &  216. 

AcnoK  AOAnm  Stdokholdkr  not  an  Action  on  Szatutb. — In  Comimg 
▼.  MeCuUongh,  1  K.  Y.  47,  arising  under  the  ssme  charter  as  in  the  principal 
case,  it  was  held,  that  an  action  against  a  stockholder  to  enforce  his  individ- 
ual liability  arose  out  of  the  contract,  and  not  from  the  statute,  and,  hence, 
was  not  within  the  statnto  of  limitations  of  actions  on  statutes,  and  the  prin- 
cipal case,  on  that  point,  was  overruled:  See  Van  Book  v.  WhUloek,  87  Am. 
Dec.  246,  and  the  cases  dted  in  the  noto  thereta  But  the  better  doctrine 
teems  to  be^  that  the  liability  of  stockholders  does  not  rest  in  contract.  It 
b  a  creature  of  the  statnto:  Terry  v.  LUUe,  101  U.  a  216;  Bait  Lake  Oiiy 
Bank  v.  Hendriekaon,  6  Bep.  212.  An  action  to  enforce  such  liability  ii  not 
barred  if  commenced  within^  the  time  aUowed  for  the  conmencenent  of 
actions  based  upon  statutory  liability:  Cfreen  v.  Beekmemg  8  Fm.  L.  J.  646| 
&O.,50OsL 
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P&OPLE  V.  Brooks. 

[1  DniOt  487.] 

Wcu>  "ICat"  n  Bquitalknt  to  "Shall,**  in  the  stotate  proridiiig  <M 
•ffidftvitt  for  vw  in  any  oonrt  within  the  state  '*may  be  taken"  befoie 
jnBtioet  of  the  peace. 

In>iomHT  Lns  AOAnrar  Justicb  for  Willtitllt  RKPUSoro  vo  Taki 
Affidavit  offered  to  be  made  by  a  party  to  a  snit  before  him,  for  the 
pnrpoae  of  prooaring  a  dJaoontinnanoe,  to  the  effect  that  the  justice  is  a 
material  witness  for  such  party. 

Jmnoi's  Refusal  to  Take  Affidavit  is  "Willful"  if  IirmmoKAL,  aal 
not  through  inadvertence,  under  a  statute  subjecting  him  to  pnnishiwl 
for  a  willful  neglect  of  duty,  and  the  act  need  not  be  cormpt. 

QooD  Faith  of  Jubticb  in  Rxfusiko  to  Take  Affidavit  which  the  lasr 
requires  him  to  take,  or  his  ignorance  of  the  law,  is  no  defenae  to  an  tn- 
diotment  for  such  refnssL 

ImuiFioiEVOT  OF  Affidavit  which  Jubtigi  Bkfubbb  to  Takb  Is  no  de- 
fense to  an  indictment  for  sooh  refusal,  espedal^  where  he  doea  not  pst 
his  refusal  on  that  ground. 

Imdiotmemt  against  ilie  defendant  for  a  xefnsal  bj  him,  aa  jus- 
tioe,  to  take  a  certain  affidavit  offered  to  be  made  bja  party  to  a 
•nit  pending  before  him,  for  the  pnipoee  of  procuring  a  difloon- 
tinnanoe,  to  the  effect  that  the  justice  was  a  Tnat>ftrial  witness  for 
such  party.  The  grounds  of  refusal  appear  from  the  opinion. 
The  defendant  claimed  that  the  affidavit  was  not  soffioient  to 
show  that  the  justice  was  a  material  witness,  and  that  there 
could  be  no  conviction  if  ihe  refusal  was  made  in  good  faith, 
and  because  the  defendant  did  not  believe  it  to  be  his  duty  to 
take  the  affidavit,  but  the  court  charged  otherwise.  The  de- 
fendant was  convicted,  and  brings  the  case  here  on  oerfjorsri, 
based  on  exceptions  to  the  instructions. 

Colvin  and  James,  for  the  defendant. 

E.  O.  LUcf^dd,  districi  attorney,  for  the  people. 


By  Court,  Bbabdslkt,  J.  An  action  was  pending  before  a 
justice,  in  which  it  was  lawful  for  the  defendant  therein  to  make 
an  affidavit  showing  the  justice  to  be  a  material  witness  for  him, 
with  a  view  to  effect  a  discontinuance  of  said  cause:  Laws  of 
1838,  p.  232,  sec.  1.  A  justice  of  the  peace  is  authorized  to 
take  such  an  affidavit.  The  revised  statutes  provide  that  afS- 
davits  to  *'  be  read  and  used  in  any  court  of  law  or  equity,  of 
record  or  not  of  record,  within  this  state,''  may  be  taken  before 
commissioners  of  deeds:  2  B.  8.  284,  sec.  49.  The  word  may, 
in  this  statute,  is  tantamount  to  shall,  and  made  it  the  impeEa* 
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tiTe  daly  of  comxniflsioners  to  take  such  affidayits:  The  Mayor 
etc,  of  New  York  v.  Furze,  8  Hill,  612.  But  by  an  act  of  1840, 
Che  office  of  commissioners  of  deeds  was  abolished,  and  it  was 
provided  that  '*  all  the  powers  and  duties  of  such  commissioners 
shall  hereafter  be  executed  by  the  justices  of  the  peace,  in  said 
towns  respectively:"  Laws  of  1840,  p.  187,  sec.  1.  In  this  case, 
therefore,  the  justice  was  not  only  authorized  to  take  the  affi- 
davit, but  it  was  his  duty  to  do  so.  This  duty  he  neglected  to 
perform,  and  for  that  he  was  indictable:  2  E.  S.  696,  sec.  88. 
The  language  of  the  statute  is,  that  the  neglect  of  duty  must  be 
<«  willful,"  and  this  neglect  was  of  that  character.  The  justice 
knew  what  was  asked  of  him,  and  he  knew  what  he  refused; 
there  was  nothing  like  surprise,  inadvertence,  or  misapprehen- 
sion on  his  part.  He  refused  to  administer  the  oath,  and  he 
intended  so  to  refuse.  This  was  a  wiUful  violation  of  duty,  for 
«<  every  intentional  act  is  necessarily  a  willful  one:"  Gommon^ 
wealth  V.  Oreen,  1  Ashm.  299. 

That  the  justice  believed  he  was  not  bound  to  take  the  affi- 
davit, and  acted  in  good  faith  in  refusing  to  do  so,  are  no 
defense.  Ignorance  of  the  law  is  no  excuse,  and  an  honest  con- 
viction that  one  has  a  right  to  do  what  the  law  declares  to  be 
illegal,  will  not  make  the  act  innocent.  "  A  mistake  in  point 
of  law,  which  every  person  of  discretion  not  only  may  but  is 
bound  and  presumed  to  know,  is  in  criminal  cases  no  sort  of 
defense:"  4  BL  Com.  227;  Bex  v.  Eeop,  7  Oar.  &  P.  466. 

By  the  terms  of  the  statute,  a  wiUful  neglect  of  duly  is  made 
indictable;  and  it  need  not,  in  any  other  sense,  be  charged  or 
foTind  to  be  corrupt:  The  King  v.  HoUond,  6  T.  B.  628,  618. 
The  offense  ohaiged  is  not  the  neglect  of  a  judicial  duiy,  but  of 
one  purely  ministerial,  which  the  officer  was  absolutely  bound 
to  perform,  and  had  no  discretion  or  right  to  decline. 

It  is  not  material  to  decide  whether  the  affidavit,  as  drawn, 
was  sufficient  for  the  intended  purpose.  That  was  not  a  ques- 
tion for  the  justice  when  called  upon  to  administer  the  oath, 
nor  did  he  put  his  refusal  on  that  ground.  He  refused  because, 
as  he  declared,  it  was  his  pleasure  to  refuse,  and,  as  he  said,  he 
was  not  bound  to  do  anything  which  would  oust  him  of  his 
jurisdiction  over  tihe  cause.  He  may  have  been  ignorant  of  his 
duty,  but  the  tenadly  with  which  he  clung  to  the  cause  is,  at 
best,  but  equivocal  evidence  of  good  faith.  But  these  consid- 
emtions  were  not  material  to  the  jury,  who  were  very  properly 
instmcted  to  disregard  them.  They  might  be  important  on  an 
application  for  a  pardon;  and  should  be  allowed  their  proper 
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wdght  bj  file  ootiri  in  awaiding  panidmient.    There  mm  no 
enor,  aad  a  new  trial  must  be  denied. 
New  trial  denied. 


"  Mat~  Mxavb  "  Shall,"  whbk,  in  Ocmibtkuiiio  SzATum:  800  JMobIb 
T.  Bogen^  16  Am.  Deo.  464;  Bx  parte  SimomUM,  S3  U.  820. 

Goon  Faxtb  ov  Ofvioeb  Ghaboxd  with  Owwusial  Hmoomvcr  n  so  D» 
wmmMi  Oiarky,  MUUr,  47  Bttirb.  41;  S.  C,  64  N.  T.  534;  <%irdber  ▼.  PMpfe, 
8  Hnii»222;  8.  C,  6  Thomp.  ft  C.  678;  S.  C,  02  N.  Y.  299;  Cowiey  ▼•  Pa0pfe,8 
Abb.N.Gb«.87;S.a,21Him,429;ifarTWT.Peopfe,3I)eiuo,402L  Althoogli 
if  tiMM  WM  a  diaoretioiury  power  in  the  oflioer,  only  a  Grimtnal  inteat  woold 
mko  the  aofe  oriiiiiael:  PeopU  t.  •/ones,  64  Berh.  818;  all  citiiig  prindpel 


Glabk  v.  Johecl 


(iDan(i.su.i 

iMum  oomAnrnro  OovDinoir  that  It  shall  GiAfls  Aim  DHnEBMon  aad 
beoome  null  and  void  iq^ioii  non-payment  of  rent  or  other  deHaolt  liy  the 
tanaat*  whetber  it  be  a  leaae  for  Itfe  or  lor  yeare,  doee  not  beoome  abio- 
lately  Toid  upon  a  defaalt,  bat^  thoogh  void  ae  to  the  leewe^  estate^  it 
b  ToidaUa  only  ae  to  the  leaior,  and  he  may  waive  the  focfoitme  end 
eoatiane  the  leaae  and  it  will  still  bind  the  leseee. 

SOBRT  POB  PaTKBIIT  OV  BCMT  IN  IjKASB  GONJ>mOMXD  TO  Bl  VoiD  ^pOB 

noo-payment»  remains  bound  notwithstanding  a  braaoh  of  the  ooaditlnB, 
if  the  lessor  waives  the  Ibcfeitars. 
WiBBS  Lbbob  Waiybs  VoKWEoatat  or  Lbasb  Ooamriosan  to  bi  Void 
vpon  non-payment  of  rant  for  any  qnartar,  by  permitting  the  lessee  to 
ismain  in  possasrion,  after  a  dslsah^  and  suing  merely  for  the  nnt  m 
arrear  npoo  a  bond  given  by  the  tenant  with  soxety  for  the  paymeatof 
the  rent  nnder  a  stipolation  in  the  lesse  providing  that  in  ease  of  dsiMlt 
the  whole  amount  of  tiie  bond  shsU  be  raooverable  as  ^'liquidated  dam- 
ages,** the  judgment  reoovered  in  such  action  will  not  prevent  the  lessor^ 
representatives  upon  setre  /acku  on  such  Judgment  from  ssnigning  new 
breaches  for  non-payment  of  rent  aoeming  subsequent  to  that  aetioa. 

Sgibb  waoab,  in  the  superior  court  of  New  York  city,  on  a 
judgment  recoTcied  by  the  plaintiflh'  testator  against  the  defend- 
ants for  three  thousand  three  hundred  dollars  debt,  besides 
costs,  on  a  bond  given  to  the  testator  by  the  defendant  Red- 
mond as  principal,  and  Clark  as  surety,  for  three  thousand  three 
hundred  dollars,  reciting  that  the  testator  had  leased  oertain 
premises  to  Bedmond  for  ten  years  at  an  annual  rent  of  three 
thousand  three  hundred  doUuB,  payable  quarterly,  the  lease 
providing  that  the  tenant  should  give  a  bond  in  that  sum  with 
good  surety  for  the  payment  of  tiie  rent,  and  that  if  the  rent 
for  any  quarter  should  remain  due  and  unpaid  for  thirty  days 
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after  the  same  should  be  payable,  the  lease  should  cease  and  de- 
termine, the  bond  become  forfeited,  and  the  whole  amount 
thereof  should  be  paid  to  the  testator  as  liquidated  damages  for 
the  non-performance  of  the  lease.  The  bond  further  recited 
that  it  was  given  in  accordance  with  these  terms  and  stipula- 
tions, and  was  then  conditioned  for  the  payment  of  the  rent  re- 
served by  the  tenant  during  the  continuance  of  the  lease.  The 
plaintifb  further  suggested  in  their  writ  that  the  action  in  which 
the  judgment  was  obtained  was  for  breaches  occurring  prior  to 
the  commencement  thereof,  and  then  assigned  breaches  for  non» 
payment  of  rent  accruing  subsequent  thereto.  Bedmond  de- 
faulted. Demurrer  by  Clark,  and  judgment  for  the  phuntiffii 
thereon,  and  damages  assessed  on  writ  of  inquiry,  with  awaid 
of  execution  therefor.    The  defendant  farought  error. 

Jl  TT.  Oerard^or  the  plaintiff  in  error. 

K  San^ord,  oowhra. 

By  Gourt,  Bboxsov,  0.  J.  Where  there  is  a  condition  in  • 
lease  that  upon  the  n^leet  of  the  tenant  to  pay  rent,  or  for 
some  other  default  or  improper  conduct  on  his  part,  the  lease 
shall  cease  and  determine,  or  shall  become  null  and  Toid,  the 
neglect  to  pay  rent,  or  the  like,  does  not  render  the  lease  abso- 
lutely Toid.  It  is  Toid  as  to  the  estate  and  interest  of  the  lessee, 
who  has  done  the  wrong.  But  as  to  the  lessor,  the  lease  is 
Toidable  only.  He  may  dispense  with  the  forfeiture,  and  affirm 
the  continuance  of  the  lease.  A  distinction  in  relation  to  the 
effiBct  of  the  forfeiture  was  formerly  taken  between  leases  for 
Utcs,  and  those  for  term  of  years.  Li  the  latter  case  it  was  said, 
that  on  breach  of  the  condition  the  lease  absolutely  determined, 
and  could  not  be  again  set  up  by  the  acceptance  of  rent,  or  any 
other  act  on  the  part  of  the  lessor:  Pevmanfs  Oa»e^  8  Go.  64; 
Duppa  T.  MayOf  1  Saund.  287,  b.  c.  note  16;  and  see  Browning 
T.  BesUm,  Plowd.  181;  OhdUeer  t.  OhaUcer,  1  Conn.  79  [6  Am. 
Dec.  206];  Co.  Lit  215  a;  Ad.  E.  196, 197,  ed.  1840.  But  this 
doctrine  no  longer  prevails.  It  is  now  held  in  relation  to  leasee 
for  years,  as  well  as  those  for  life ,  that  the  hapjMning  of  ihe  cause 
of  forfeiture  only  renders  the  lease  Toid  as  to  the  lessee.  It  may 
be  affirmed  by  the  lessor;  and  then  the  rights  and  obligations  of 
both  parties  will  continue  without  regard  to  the  forfeiture:  Beds 
T.  Farr,  6  Mau.  &  Sel.  121;  Amsby  t.  Woodward^  6  Bam.  &  Cress. 
619;  Doe  y.  Bancks,  4  Bam.  k  Aid.  401;  Beid  v.  Parsons,  2  Chit 
247.  It  is  a  far-reaching  principle  of  the  common  law,  that  a 
party  shall  not  be  allowed  to  take  advantage  of  his  own  wrong; 
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and  courts  will  not  so  constroe  the  contract  as  to  enable  the 
lessee  to  pat  an  end  to  it  at  pleastue,  by  his  own  improper  con- 
duct. And  it  makes  no  difference  that  the  defendant  here  is  the 
snreiy  of  the  lessee:  Beid  y.  Parsons,  supra.  A  surety,  like  a 
principal  debtor,  most  answer  according  to  the  legal  interpreta* 
tion  of  his  contract. 

.  On  the  first  defanlt  for  thirty  days  in  paying  rent,  the  lessor 
might  haye  elected  to  consider  the  lease  at  an  end,  and  hsTS 
faronght  ejectment  to  recover  possession.  And  in  that  case  ho 
would  probably  haye  been  entitled  to  the  whole  sum  of  three 
thousand  three  hundred  dollars,  mentioned  in  the  bond  as 
« liquidated  damages."  Had  he  made  such  election,  and  then 
sued  for  a  less  sum  than  he  was  entitled  to  recoTcr  on  the  bond, 
the  judgment  would  haye  been  a  bar  to  any  further  remedy.  Ho 
oould  not  split  up  one  entire  demand,  and  maintain  a  second 
suit,  or  suggestion,  for  a  portion  of  it:  Bendemagle  y.  Cocksy  19 
Wend.  207  [82  Am.  Dec.  448J.  But  the  lessor  elected  to  rniTO 
the  forfeiture,  and  affirmed  the  continuance  of  the  lease.  Ho 
sued  foi  nothing  more  than  the  rent  in  arrear;  and  the  lessee 
continued  to  enjoy  the  properly.  As  the  lease  has  neyer  ceased 
or  determined,  the  title  to  "  liquidated  damages"  has  never  arisen, 
and  nothing  was  lost  by  omitting  to  claim  them  in  the  original 
action. 

As  the  lease  was  not  terminated  by  the  first  default,  the  right 
to  recover  the  subsequently  accruing  rent  can  not  be  questioned. 

Judgment  affirmed. 

Brkaoh  or  OoNDmoN  xk  Jjlabm  does  not  Oooabion  Fokfeitub^  whkv: 
Bee  Spear  v.  Fuller^  28  Am.  Deo.  391.  A  stipnlatioxi  in  a  lease  that  it  bIuU 
be  void  if  the  rent  is  not  promptly  paid,  is  for  the  benefit  of  the  lessor,  and 
ho  only  can  take  advantage  of  it:  WUdman  ▼.  TV^tor,  4  Ben.  61;  LwdUm 
T.  New  Tarketfi.  R.  B,  Co.,  12  Barb.  445.  The  lessor  may  waive  the  forfeit« 
we,  and  the  lessee  can  not  escape  from  his  oontraot:  WoleoU  t.  Schenei,  II 
How.  Pr.  453;  ConiUng  ▼.  King,  10  Barb.  376;  a  C,  10  K.  Y.  442;  iVott  ▼. 
New  York  etc  Im.  Co.,  55  Id.  511;  Belloe  ▼.  Davie,  38  OaL  251.  GeneraU/. 
where  a  covenant  has  a  penalty  annexed  for  a  breach,  the  covenantor  has  ns 
eleetior  either  to  perform  his  covenant  or  pay  the  penalty,  bat  must  abide  by 
Lis  contract  if  the  other  party  requires  it:  Pkemx  Ine.  Oo,  t.  GontimenUU  Im, 
Co,,  14  Abb.  Pr.  (N.  S.)  271.  Acceptance  of  a  payment  of  rent,  or  any  other 
JMt  which  recognizes  the  existence  of  a  lease  after  a  forf eitue,  waives  the 
fnrfeitare:  CarroU  t.  Charter  Oak  Ine,  Co.,  1  Abb.  App.  Deo.  320;  S.  C,  10 
Abb.  Pr.  (N  S.)  172.  In  aU  these  oaaea  Otark  ▼.  /ones  la  raoogniasd  as  aa 
•irtliority  upon  these  points. 
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People  v.  Cunnikoham. 

[1  Dnao,  5M.] 

POBUO  HAVB  Right  to  Passaos  ovKa  Stbsbt  Unobstruotkd  by  any 
impediments,  to  its  utmost  extent,  subject  only  to  such  temporary  par- 
tial obstructionB  as  all  public  highways  must  su£fer  in  cases  of  plain  antl 
evident  necessity. 

On  MAT  Deposit  Goods,  Fusl,  or  thk  Likx,  ik  Stbbst  for  a  reasona** 
ble  time,  for  the  purpose  of  removal  to  his  house  or  place  of  business, 
where  there  is  a  reasonable  necessity  for  it,  if  it  be  done  in  such  manner 
as  to  obstruct  public  travel  as  little  as  possible;  but  he  can  not  use  the 
street  as  part  of  his  premises  for  the  transaction  of  his  business,  so  as  to 
impede  travel 

IxmaruxsT  fob  Kuisangb  Liks  aoaikst  Distillxrs  Deltvebino  Slops 
IN  Stbxbt,  through  pipes  extending  across  the  sidewalk,  into  carts  of 
customers  standing  in  the  street,  where,  by  reason  of  the  throng  of  teams 
and  the  disorder  and  strife  among  the  drivers  in  endeavoring  to  obtain 
priority  over  each  other,  public  travel  is  constantly  impeded. 

Lawfulness  of  Defendant's  Business,  wubbb  He  Obmtruots  Street  in 
transacting  it,  to  the  constant  annoyance  and  inconvenience  of  the  travel- 
ing public,  is  no  defense  to  an  indictment  for  nuisance  for  such  obstructioik 

DOBNDANT  is  LiABLB  FOB  ObSTBUCTION  OF  StBEST  BT  HIS  CUSTOHEBS  la 

front  of  his  distillery,  where  he  invites  them  to  oome  there  to  receive 
slops,  which  he  undertakes  to  deliver  in  the  street,  and  in  consequence  of 
such  iuTitation  they  resort  there  in  such  numbers  and  behave  in  such  a 
manner  as  to  impede  traveL 

Bkbife  and  Collisions  among  Defendant's  Customebs  in  Street  in  front 
of  his  premises  in  trying  to  be  first  served,  where  he  invites  them  there, 
with  their  teams,  to  receive  swill  which  he  imdertakes  to  deliver  in  the 
street,  are  admissible  in  evidence  against  him  under  an  indictment  for 
nuisance  for  obstructing  the  street. 

Admission  of  Incompetent  Evidence  to  Suppobt  Chabob  Aftebwabos 
Abandoned  is  no  ground  of  reversal;  as  where  in  an  indictment  for  nui- 
sance for  obstructing  a  highway  it  is  also  charged  that  the  defendant,  by 
delivering  swill  in  the  street,  created  ofifensive  smeUs,  and  under  the  lat- 
ter charge  incompetent  evidence  as  to  the  depreciation  of  property  in  the 
neighborhood  was  admitted,  and  the  charge  was  subsequently  expressly 
abuidoned,  and  a  conviction  sought  solely  for  the  obstruction. 

VxtBOB  Which  Manifestly  and  Necessarily  Caused  No  Injury  to  a 
party,  affords  him  no  ground  for  a  new  trial. 

Ck>uBT  IS  NOT  Rbquibed  TO  Answeb  Abstbact  PBOPOsmoNs  of  connseL 

Wn^TESS  IS  NOT  Disqualified  by  having  Contributed  Funds  for  the  hir- 
ing of  additional  counsel  to  prosecute  an  indictment  for  nuisance  whera 
he  has  no  interest  in  the  result. 

KnuANOE  CAN  NOT  BE  LEGALIZED  BY  Lapsb  OF  TiiiE,  and  evidence  of  its 
continuance  for  n  great  length  of  time  is,  therefore,  inadmissible  for  tha 
defense  under  an  indictment  therefor. 

Tkax  Obstbuction  of  Stbeet  BY  Defendant  has  been  Lessened  by  aa 
improved  method  of  delivering  swill  from  his  premises,  where  the  deliv- 
ery of  the  swill  is  the  cause  of  the  obstruction,  is  no  defense  to  an  indict- 
ment for  nuisance  for  such  obstruction. 
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IxDioiMXiiT  for  niiifianoe  for  obstmoting  a  certain  pnblie  stroei, 
called  Front  stroety  in  Bzooklyny  by  nnlawfnllj  and  willfiilly 
causing  and  permitting  diyers  carts  and  teams  to  remain  in  said 
street,  near  the  defendant's  distillexy,  for  the  porpose  of  reoeiT- 
ing  slops.  The  indictment  farther  charged  the  defendants  with 
nnlawfolly  and  willfully  making  great  quantities  of  offansiTe 
filth  in  the  street,  and  unlawfully  and  willfully  causing  offensive 
smells  and  stenches,  etc.  It  was  proved  that  the  defendants 
were  owners  and  occupiers  of  a  distillery  fronting  on  said  street, 
and  that  they  constantly  sold  slops  to  their  customers,  which 
they  deliyered  from  ilieir  distillery  through  iron  pipes  running 
across  the  sidewalk  at  a  sufficient  elevation  to  be  above  the 
heads  of  persons  passing  along  the  sidewalk.  The  pipes  pro- 
jected into  the  street  and  discharged  the  slops  into  casks  in  the 
carts  and  wagons  of  customers  beneath.  From  an  early  hoar  in 
the  morning  until  late  in  the  evening  every  day  the  street  at  thii 
point  was  thronged  with  teams  of  ''  swill-drivers,"  waiting  to 
be  served  by  the  defendants,  the  drivers  of  which  indulged  in 
coarse  and  obscene  language  and  crowded  and  fought  for  pri- 
ority, and  travel  upon  the  street  was  constantiy  and  greatly 
impeded.  Evidence  of  frequent  collisions  between  drivers  of 
swill-wagons  in  trying  to  get  ahead  of  each  other  was  admitted. 
The  prosecutor  was  permitted  to  show  that  by  reason  of  offen- 
sive smells  from  ilie  slops  and  filth  from  the  defendant's  distil- 
lery proi>erty  in  that  vicinity  had  not  advanced  in  value  as  it 
had  in  other  parts  of  the  city,  and  evidence  offered  by  the  de- 
fendants to  show  that  there  were  other  causes  iajuriously  affect- 
ing the  property  there,  and  that  there  were  other  establishments 
there  occasioning  offensive  smells,  was  rejected.  The  defend- 
ants asked  the  court  to  say  whether  the  evidence  on  ilie  subject 
of  the  value  of  property  was  admitted,  as  bearing  directly  upon 
the  issue  or  only  as  affecting  the  credibility  of  the  witnesses, 
and  submitted  also  certain  other  abstract  propositions  on  this 
point,  but  the  court  refused  to  decide  iliem.  A  witness  for  the 
prosecution  was  objected  to  because  he  said  he  had  contributed 
to  a  fund  to  hire  counsel  to  assist  in  the  prosecution,  but  the 
court  held  him  comi>etent.  Evidence  offered  by  the  defendants 
to  show  delivery  of  slops  from  their  distillery  since  1810,  and 
that  the  present  mode  of  delivery  was  adopted  in  accordance 
with  a  recommendation  of  ilie  dty  council,  and  was  less  incon- 
venient to  travelers  on  the  street  than  the  mode  previously  in 
use,  was  rejected.  Certain  ordinances  of  the  dty  relating  to  ob- 
structions in  streets  were  also  offered  and  rejected.    The  prose* 
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oator  on  the  trial  abandoned  the  charge  as  to  the  offensiTe 
smella  caused  by  the  defendant's  slops,  and  asked  a  conviction 
onlj  for  the  obstmction.     Certain  instructions  upon  the  merits 
asked  for  by  the  defendants,  the  substance  of  which  appears 
from  the  opinion,  were  refused,  and  the  court  charged  the  jury 
that  though  the  defendants'  business  might  be  lawful,  they  were 
liable  for  obstructing  the  street,  if  by  their  neglect  or  inability 
to  accommodate  their  customers  they  were  compelled  to  keep 
iheir  teams  standing  in  the  street  awaiting  their  turns,  to  the 
hindrance  of  travel;  that  they  must  serve  their  customers  in 
some  more  convenient  place  io  the  public  street;   and  that 
though  it  must  appear  that  the  vehicles  were  iliere  by  the  per- 
mission of  the  defendants,  it  was  sufficient  if  the  accumulation 
of  teams  to  the  obstruction  of  travel  was  the  probable  conse- 
quence of  their  acts.    Verdict  of  guilty  at  the  general  sessions, 
and  the  defendants  brought  certiorari  based  on  exceptions  to 
the  rulings  of  the  court,  and  moved  for  a  new  trial. 

•71  Oreenwood,  for  the  defendants. 

N.  B,  Morse,  disMct  attorney,  for  the  people. 

By  Court,  Jxwsir,  J.  The  main  points  made  by  the  defend- 
ants upon  the  merits  in  this  case  are,  first,  that  the  business 
which  they  pursued  being  lawful  in  itself,  they  had  a  right  to 
use,  in  carrying  it  on,  so  much  of  the  public  highway,  adjoining 
their  premises  on  which  their  distillery  was  situate,  as  v^as 
necessary  for  the  delivery  of  the  slops  manu&ctured  at  their  es- 
tablishment, however  much  such  business,  so  conducted,  might 
obstruct  the  passage  of  the  citizens  with  their  carriages  in  the 
street,  provided  they  used  reasonable  diligence  and  dispatch  in 
the  delivery;  and  second,  that  although  the  street  was  ob- 
structed by  carts  and  teams  remaining  therein  for  an  unreason* 
aUe  time  waiting  opportunities  to  obtain  loading,  the  defend- 
ants not  being  the  owners  of  such  carts  and  teams,  and  having 
no  control  over  them,  were  not  req>onsible. 

There  can  be  no  doubt  but  that  the  citizens  in  general  have  a 
light  of  passage  in  the  street  or  highway,  called  Front  street, 
in  the  city  of  Brooklyn,  for  themselves  and  their  carriages,  to 
its  utmost  extent  unobstructed  by  any  impediments,  subject, 
however,  to  such  temporary  partial  obstruction  as  all  public 
highways  must  suffer,  in  cases  of  plain  evident  necessity.  That 
the  delivery  of  slops  by  the  defendants  to  their  customers  in  the 
manner  appearing  on  the  trial  was  a  constant  and  serious  ob- 
ttmotion  to  pfMyp^g  the  street  by  the  citizens  generally,  I  think. 
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admitfl  of  no  doubt;  and  I  do  not  see  that  the  defendants  even 
make  a  gxaye  question  of  it.  They,  howeTer,  insist  that  what 
they  have  done  is  lawful,  because,  from  the  position  and  extent 
of  their  establishment  and  business  and  its  peculiarity  it  wm 
necessary  for  them  to  do  what  they  have  done;  and  that  their 
mode  of  delivery  was  decidedly  preferable,  as  well  for  private 
as  public  convenience,  to  that  which  was  formerly  used  or  to 
any  method  which  can  be  devised. 

I  can  not  better  state  the  principle  applicable  to  this  question 
than  to  refer  to  the  language  of  ihe  court  in  The  CommonweaUk 
V.  Pasamorey  1  Serg.  &  B.  219.  In  that  case  the  defendant  had 
been  indicted  for  a  nuisance,  in  placing  goods  on  the  foot-way 
and  carriage-way  of  one  of  the  public  streets  in  Philadelphia, 
and  suffering  ihem  to  remain  for  the  purpose  of  being  sold  there 
at  auction,  so  as  to  render  the  passage  less  convenient,  although 
not  entirely  to  obstruct  it.  Chief  Justice  Tilghman  says:  "  It 
is  true  that  necessity  justifies  actions  which  would  otherwise  be 
nuiaances.  It  is  true,  also,  that  this  necessity  need  not  be  ab- 
solute; it  is  enough  if  it  be  reasonable.  No  man  has  a  right  to 
throw  wood  or  stones  into  the  street  at  his  pleasure.  But  inas- 
much as  fuel  is  necessary,  a  man  may  throw  wood  into  the  street 
for  the  purpose  of  having  it  carried  to  his  house,  and  it  may  he 
there  a  reasonable  time.  So,  because  building  is  necessaiy, 
stones,  bricks,  lime,  sand,  and  other  mat^^rials  may  be  placed  in 
the  street,  provided  it  be  done  in  the  most  convenient  manner. 
On  the  same  principle  a  merchant  may  have  his  goods  placed  in 
the  street  for  the  purpose  of  removing  them  to  his  store  in  a 
reasonable  time.  But  he  has  no  right  to  keep  them  in  the  street 
for  the  purx>ose  of  selling  them  there,  because  there  is  no 
necessity  for  it." 

The  case  of  The  King  v.  Ru88dl,  6  Bast,  427,  seems  to  me 
very  much  in  point,  in  determining  upon  the  defendants'  right 
to  use  the  street  for  the  delivery  of  the  article  referred  to.  The 
case  was  this:  The  defendant  was  found  guilty  upon  an  indict- 
ment for  a  nuisance,  which  stated  that  he,  before  and  at  the 
times  after  mentioned,  was,  and  still  is,  proprietor  of  divers 
wagons  for  conveyance  for  hire  of  goods  of  otiiers  to  and  from 
Exeter,  and  as  such  proprietor,  without  any  just  cause  or  excuse 
but  wrongfully,  etc. ,  caused  divers,  viz.,  twenty  wagons  to  stand 
and  remain  for  a  long  time,  viz.,  ten  hours  on  each  day,  before 
his  warehouse,  and  divers  cumbrous  and  other  parcels,  which 
had  been  conveyed,  or  were  intended  to  be  conveyed,  in  such 
wagons,  to  lie  during  such  time  scattered  about  such  pablio 
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street,  to  the  great  hindrance,  etc.,  of  his  majesiy's  snbjeoii 
passing  and  repassing  sach  street.     The  second  count  charged 
that  the  defendant  permitted  dirers  wagons  to  stand  in  the  said 
public  street  and  highway,  and  there  to  remain  before  his  ware« 
house  for  a  long  and  unreasonable  time,  by  which  the  king's 
subjects  were,  during  that  time,  much  impeded  and  obstructed. 
It  appeared  at  the  trial,  that  one  or  two,  and  sometimes  three, 
large  wagons  of  the  defendant  were  for  several  hours,  both  day 
and  night,  standing  in  the  street  before  his  warehouse,  and  usu- 
ally occupied  one  half  of  the  street,  so  that  no  carriage  could 
pass  on  that  side  next  the  warehouse;  though  two  carriages 
might  pass  on  the  opx>osite  side,  the  gutter  being  in  the  middle 
of  the  street;  that  the  wagons  were  loaded  and  unloaded  in  the 
street,  and  the  packages  thrown  down  on  the  same  side  of  the 
street;  so  as  ftequently  with  the  wagons  to  obstruct  even  foot- 
passengers  and  oblige  them  to  cross  the  gutter  to  the  other  side. 
It  was  then  contended  by  the  defendant,  that  it  was  not  every 
public  inconvenience  which  was  a  nuisance;  that  partial  ob- 
structions of  that  kind,  which  arose  out  of  the  necessary  means 
of  caziying  on  trade  and  business  in  A  populous  city  having 
narrow  streets,  and  the  access  to  houses  necessarily  confined, 
did  not  constitute  a  nuisance,  the  public  passage  not  being  im- 
peded, though  narrowed  by  such  partial  obstructions;  that  the 
same  thing  happened,  though  in  a  less  degree,  in  the  necessary 
caxiiage  of  goods  to  and  from  eveiy  tradesman's  shop  in  a  street, 
and  it  was  sufficient  if  no  unreasonable  time  were  consumed  in 
the  loading  or  unloading  of  the  goods;  that  scaffoldings  erected 
in  the  street  before  houses  under  repair  stood  upon  the  same 
plea  of  necessity,  though  the  passage  was  thereby  greatly  o4>- 
structed  for  the  time.    And  the  same  reasoning  applied  to  car- 
riages stopping  before  the  doors  of  inns  and  other  places.    The 
defendant  being  brought  up  for  judgment,  the  court  said  that 
it  should  be  fully  understood  that  the  defendant  could  not  le- 
gally carry  on  any  part  of  his  business  in  the  public  street,  to 
the  annoyance  of  the  public;  that  the  primary  object  of  the 
street  was  for  the  free  passage  of  the  public,  and  anything  which 
impeded  that  free  passage,  without  necessity,  was  a  nuisance; 
that  if  the  nature  of  the  defendant's  business  were  such  as  to 
require  the  loading  and  unloading  of  so  many  more  wagons  than 
could  conveniently  be  contained  within  his  own  private  prem- 
ises, he  must  either  enlai^  his  premises  or  remove  his  business 
to  some  more  convenient  spot. 
So  in  the  ease  of  Bex  v.  GarUde,  6  Car.  &  P.  086,  Park,  J., 
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nid:  ''No  donbt,  if  a  man  does  an  act  which  injures  a  partion- 
lar  neighbor,  he  is  not  liaUe  to  be  indicted  if  no  one  elae  but 
that  neighbor  be  injured;  but  if  a  place  is  situate  near  a  high- 
way, and  the  defendant  do  that  which  causes  the  persons  pass- 
ing to  be  prevented  from  passing  as  they  ought  to  do,  and 
besides  this,  people  are  annoyed  in  the  occupation  of  their 
houses;  this  is  a  nuisance  for  which  the  party  is  indictaUe." 
And  again:  '*  There  is  no  doubt  that  a  tradesman  may  erpoM 
his  wares  for  sale;  but  he  must  do  it  in  such  a  way  as  not,  by 
so  doing,  to  cause  obstruction  in  the  public  street." 

In  Bex  V.  Jones^  8  Camp.  230,  the  defendant,  a  timber  mer 
chant,  occupied  a  small  yard  close  to  the  street,  and  from  the 
smallnees  of  his  premises  was  obliged  to  deposit  the  long  pieces 
of  timber  in  the  street,  and  to  have  them  sawed  up  there  before 
they  could  be  carried  into  the  yard.  It  was  argued  that  this 
was  necessary  for  his  trade,  and  that  it  occasioned  no  more  in- 
convenience than  draymen  letting  down  hogsheads  of  beer  into 
the  cellar  of  a  publican.  But  Lord  Ellenborough  said:  ''If 
an  unreasonable  time  is  occupied  in  the  operation  of  delivering 
beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is 
certainly  a  nuisance.  A  cart  or  wagon  may  be  unloaded  at  a 
gateway,  but  this  must  be  done  with  promptness.  So,  as  to 
the  repairing  of  a  house;  the  public  must  submit  to  the  incon- 
venience occasioned  necessarily  in  repairing  the  house;  but  if 
this  inconvenience  be  prolonged  for  an  unreasonable  time,  the 
public  have  a  right  to  complain,  and  the  party  may  be  indicted 
for  a  nuisance.  The  defendant  is  not  to  eke  out  the  inconven- 
ience of  his  own  premises  by  taking  the  public  highway  into 
his  timber  yard;  and  if  the  street  be  narrow  he  must  remove  to 
a  more  commodious  situation  for  carrying  on  his  busineas." 
The  fact  that  the  defendants'  business  was  lawful,  does  not 
afford  them  a  justification  in  annoying  the  public  in  transacting 
it:  it  gives  them  no  right  to  occupy  the  public  highway  so  as 
to  impede  the  free  passage  of  it  by  tiie  citizens  generally. 

The  obstruction  complained  of  is  not  of  the  temporary  Gharao- 
ter  which  may  be  excused  within  the  necessary  qualifications  re- 
ferred to  in  the  cases  cited,  but  results  from  a  systematic  course 
of  carrying  on  the  defendants'  business.  It  is  said  that  this 
business  can  not  be  carried  on  in  any  other  manner  at  that 
place  so  advantageously  either  to  individuals  or  the  public.  The 
answer  to  this  is  to  be  found  in  the  observation  of  the  court  in 
BusseU'a  case.  "  They  must  either  enlarge  their  premises,  or  re* 
move  their  business  to  some  more  convenient  spot."    Private 
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interest  must  be  made  sabBeirieiit  to  the  geneial  intexeet  of  the 
fsomintmily.  The  facts  proTed  on  the  trial  of  this  case  showed 
dearly  an  unjustifiable  obstniction  of  the  highway,  not  one  of  a 
partial  and  temporary  character  which  the  law  from  necessity 
tolerates,  but  an  obstniction  almost  total  in  effect,  and  as  per* 
manent  in  duration  as  the  defendants'  business. 

The  defendants  next  contend  that  they  are  not  responsible, 
for  the  reason  that  the  carts  and  teams  which  occasioned  the 
nuisance  were  not  theirs,  or  in  their  employment,  or  under  their 
oontrol,  but  weie  owned  and  controlled  by  others,  who  are  alone 
liable.  The  defendants  take  possession  of  one  side  of  a  public 
street  from  which  to  supply  their  customers  with  an  article  fur- 
nished from  their  distillery.  By  that  act  they  invite  those  who 
deal  with  them  to  come  to  that  place  to  receive  it,  with  such  ye* 
hides  and  teams  as  were  used;  and  the  effect  is  to  obstruct  the 
street  in  the  manner  complained  of.  This  effect  was,  it  seems 
to  me,  the  probable  consequence  of  the  defendants'  acts.  The 
acts  of  the  persons  assembling  in  the  street  to  receive  the  slops 
of  the  distillery,  and  conducting  themselves  and  their  teams 
and  carriages  in  the  manner  described,  must  be  accounted  the 
acts  of  the  defendants.  They  furnished  the  occasion  and  gave 
out  the  invitation,  and  no  obstruction  of  this  Und  would  have 
taken  place  or  would  be  likely  to  take  place  in  that  street,  if  the 
occasion  of  the  assembling  of  such  persons  for  the  object  men- 
tioned was  removed:  The  King  v.  Moore,  3  Bam.  &  Adol.  184; 
1  Buss.  Cr.,  3d  Am.  ed.,  292,  note  B.  I  am  of  opinion,  there- 
fore, that  there  was  no  error  in  the  refusal  of  the  court  below  to 
charge  the  jury  as  was  requested  by  the  defendants'  counsel,  and 
that  the  charge  given  to  the  jury  was  substantially  correct. 

On  the  trial,  the  counsel  for  the  defendants  took  several  ex- 
ceptions to  the  decisions  of  the  court  below.  The  first  one 
insisted  on  here  is  to  the  decision  of  the  court  overruling  an 
objection  made  in  behalf  of  the  defendants,  to  the  introduction 
of  evidence  by  the  prosecution,  showing  Sequent  collisions  in 
the  street  among  the  men  called  "  swill-drivers,"  who,  with  their 
wagons,  were  striving  for  priority  in  obtaining  their  loading. 
The  only  argument  offered  to  sustain  the  exception  is,  that  such 
evidence  would  not  tend  to  prove  an  obstruction  in  the  high- 
way. I  think  otherwise.  The  experience  of  every  one  must 
lead  him  to  expect  that  result  from  such  collisions.  It  would 
require  a  much  less  number  of  men  and  teams  in  collision,  striv- 
ing for  such  purpose,  to  create  an  obstruction  in  a  public  street, 
than  it  would  if  they  were  orderly  and  peaceably  moving  to  th« 
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object  in  regular  rotation.    The  eyidence  was  pcartinent  and 
proper. 

The  prosecution  was  allowed  to  proye  that  property  in  tbe 
neighborhood  of  the  distillery  had  depreciated  in  yalae  on  ao- 
eount  of  the  transactions  in  front  of  the  distillezy,  or  had  not 
advanced  in  value  as  it  otherwise  would  have  done;  and  evidence 
offered  by  the  defendants  to  show  other  causes  operating  injnri- 
ously  to  that  properly,  and  showing  the  existence  gf  other  man- 
ufactories in  that  vicinity  which  infected  the  atmosphere  with 
offensive  smells,  was  excluded,  and  exceptions  to  these  decisions 
were  taken  by  the  defendants.    At  the  time  the  several  decis- 
ions complained  of  were  made,  the  prosecution  had  not  aban- 
doned, as  was  subsequently  done,  all  claim  for  a  conviction  under 
the  indictment  for  any  other  offense  than  for  an  obstruction  in 
the  highway,and  as  the  case  then  stood,I  think  the  court  eired. 
The  tnal  of  the  issue  did  not  involve  the  fact,  whether  the  prop- 
erty in  Front,  or  any  other  street,  had  been  diminished  in  value, 
or  prevented  from  increasing  in  value,  by  means  of  the  defend- 
ants' acts.    And  while  the  prosecution  asked  a  conviction  on 
account  of  the  alleged  offensive  stenches,  it  was  competent  foi 
the  defendants  to  give  evidence,  if  in  their  power,  to  show  that 
foul  odors  arose  from  other  causes  not  imputable  to  the  defend- 
ants.   But  after  these  decisions  were  made  and  excepted  to,  the 
district  attorney  stated  to  the  court  that  under  the  indictment 
he  only  asked  for  a  conviction  of  the  defendants  for  obstructing 
the  highway  by  the  carrying  on  their  business  in  it,  instead  of 
doing  so  on  their  premises,  thus  abandoning  all  claim  for  a  con- 
viction on  any  other  account.    And  although  all  attempt  at  ex- 
perimenting by  public  prosecutors  on  the  trial  of  indictments 
should  be  discountenanced,  I  am  of  opinion  that  a  new  trial 
should  not  be  granted  on  account  of  the  decisions  referred  to. 
It  is  evident  that  the  erroneous  holding  could  not  have  worked 
any  injury  to  the  defendants.  There  are  many  cases  which  hold 
that,  even  on  a  bill  of  exceptions,  an  error  in  the  court  below, 
which  on  its  face  and  by  legal  necessity  could  do  no  injury,  is 
not  cause  for  a  new  trial:  The  People  v.  Wiley,  3  Hill,  214;  Hay- 
den  V.  Palmer,  2  Id.  205;  Cowen  &  Hill's  Notes  to  1  Ph.  Ev. 
787,  788. 

In  the  course  of  the  trial  the  counsel  for  the  defendants  pro- 
pounded certain  abstract  propositioixs,  and  required  the  court 
to  solve  them,  which  was  declined,  and  in  that  it  is  claimed  the 
court  erred.  Such  is  not  my  opinion.  Courts  are  under  no  ob- 
ligation to  listen  to  abstract  propositions  from  counsel,  and  an 
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not  bound  to  explain  them  upon  the  trial  of  causes.  It  is  enough 
that  they  should  respond  to  objections  made  by  either  party  to 
the  admission  of  eyidence  upon  the  trial,  and  give  in  charge  to 
the  jury  the  law  which,  under  a  given  state  of  facts,  governs  the 
case.  Several  of  the  witnesses  for  the  prosecution  had,  as  ap- 
peared from  their  testimony,  contributed  funds  to  employ  coun« 
sel  to  associate  with  the  public  prosecutor  on  the  trial.  The 
counsel  for  the  defendants  moved  the  coiurt  that  the  testimony 
of  such  witnesses  should  be  stricken  out,  or  that  the  witnesses 
should  be  excluded  on  the  ground  of  interest.  The  court  de- 
nied the  motion,  an  exception  was  taken,  and  that  is  now  made 
a  point  for  a  new  trial.  I  am  not  able  to  see  any  eirror  in  the 
dMision  of  the  court  on  that  question.  The  witnesses  were  not 
interested  in  the  event  of  that  trial,  except  in  feeling,  and  that 
oould  only  affect  their  credibility. 

The  counsel  for  the  defendants  offered  to  prove  that  these  still- 
alope  had  been  delivered  from  this  distillery  to  its  customers 
from  1810  to  the  time  of  trial,  and  that  the  present  mode  of  de« 
lively,  adopted  within  a  few  years  past,  under  the  recommendi^ 
tion  of  the  common  council  of  the  city,  was  much  less  inconven- 
ient than  that  before  in  use,  both  to  persons  coming  after  it,  and 
to  the  public  generally.  The  evidence  was  objected  to,  rejected 
by  the  court,  and  an  exception  taken,  which  is  insisted  on  here. 
The  evidence  was  clearly  irrelevant.  If  it  was  intended  from 
the  length  of  time  to  legalize  the  nuisance,  it  was  not  admissible 
for  that  purpose.  No  lapse  of  time  will  enable  a  party  to  pre- 
Boribe  for  a  nuisance.  It  was,  therefore,  immaterial  how  long 
the  practice  had  prevailed;  nor  was  it  material  when  the  distill- 
ery was  built:  MiUa  v.  EaU,  9  Wend.  315  [24  Am.  Dec.  160]; 
Weld  V.  Hornby,  7  East,  199;  Boscoe's  Grim.  Ev.  739,  740.  Nox 
was  the  evidence  offered  to  prove  that  the  present  mode  of  de* 
Uvering  the  article  was  an  improvement  on  the  former  one,  per- 
tinent for  any  purpose.  The  issue  did  not  involve  the  question 
of  the  comparative  merits  of  the  two  methods.  The  true  ques« 
tion  was,  whether  or  not  the  mode  actually  used  by  the  defend- 
ants resulted  in  causing  the  nuisance  complained  of. 

The  remaining  question  is,  whether  the  court  erred  in  refusing 
to  permit  the  defendants'  counsel  to  read  in  evidence  certain  or- 
dinances of  the  city  of  Brooklyn,  in  relation  to  obstructions  of 
streets,  and  prescribing  the  penalty  for  a  violation.  The  bill  ci 
exceptions  does  not  set  forth  more  at  large  the  contents  or  sub» 
stance  of  these  ordinances.  It  is  not  pretended  that  the  dty, 
hj  its  ordinances,  authorized  this  nuisance,  and  it  is  therefore  un- 
to decide  whether  the  corporation  could  lawfully  do  so. 
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Upon  iiie  whole  I  am  of  opinion  that  a  new  trial  ahoold  be 
denied;  that  the  record  should  be  remitted,  to  the  end  Uiat  the 
general  eeeaions  may  render  judgment  againat  the  dflffmdant^ 

Ordered  aooordinglj.  

KuiSASOB  nr  Hiohwat,  What  GoKBRnms:  8eo  ffari  r.  Maifor  i/M 
ftcmy,  24  Am.  Deo.  165;  Rimg  ▼.  Shomeberffert  26  Id.  IN^;  Oommonwmhk  r. 
WiUBhuoMt  Id.  654;  Stote  t.  Mofor  etc  of  MMte,  30  Id.  504;  ^letem  t. 
/Smm,  81  Id.  12S;  Mwfim  r.  Blin,  82  Id.  52;  D^geri  t.  Sdiemck^  85  U 
575;  IMideff  t.  BudrndLt  88  Id.  79.  An  oofimiofHi]  interrapfcion  in  the  nee  ol 
a  highway,  whioh  U  bnt  tempoimiy  and  reaeooable,  for  the  purpose  of  hui- 
neai  or  oiherwiM,  ia  not  a  nniaanoe:  Peopfe  t.  HorUm,  64  N.  Y.  620;  Not* 
Orop  T.  BwrwM^  10  Abh.  Ph  866;  Jwid  t.  Ikar^fo,  107  BCaaa.  267;  but  tfaii 
light  of  oasoal  and  temporary  obatmefelon  ia  aaboidinate  to  the  lawfol  pvr- 
poae  of  the  hi^way  for  trayel:  Jcmm  t.  H<m$aiomc  R.  Jt  Cb.,  107  Id.  264; 
and  tliere  ia  a  duty  retting  on  the  party  to  remove  the  obstraotian:  Frinee  r. 
Twad^thM  8L  R,  R.  Co.,  1  Abb.  K.  Om.  71;  and  a  lyrtematio  and  oontin- 
ned  eoeroachment,  though  fw  the  purpose  of  oanying  on  a  lawful  bniiinesi,  is 
anjnstifiable:  Moore  ▼.  ./adboa,  2  Id.  212;  Trmor  t.  •Todbon,  16  Abb.  Pr. 
(N.  8.)  126;  a  a,  46  How.  Pr.  400;  CfitbeH  ▼.  MiekU,  5  N.  Y.  Leg.  ObsL  11; 
8.  C,  4  Sandf.  Oh.  858.  A  permanent  dbstmotion  ereoted  in  a  pnblio  hi^- 
way,  ia  a  nniaaaoe:  DtwU  t.  Ma^for  qf  New  Tork^  14  N.  Y.  626;  Kmoag  t. 
Ma^or  4^ New  Tork,  55  Bub.  416;  a  C,  88  How.  P^.  77;  Poople  r.  Vtrndet- 
hiUf  25  Id.  41;  and  a  promise  ia  illegal  if  it  amoont  to  an  agreeoMnt  to  eb 
stmot  a  highway  without  aathority:  9  Bosw.  89. 

PuBUO  BhtitiiID  to  Usb  or  Brtibi  WmrR  or  Hxohwat:  Jokmoom  ▼. 
WhU^kld,  86  Am.  Dea  721;  ffarwwer  t.  Ritmm,  87  Baib.  803^  eitbg  the 


PuBUO  KnuANd  VOT  TiiOTAfJiiKn  BT  L4ra  or  Tm:  ifiB§  t.  ffali,  24 
Am.  Deo.  160;  Ryng  t.  SkomAorffer^  26  Id.  95;  Djfgert  t.  iSdbawl^  85  Id.  67B» 
and  notes  thereto.  The  principal  ease  was  cited  in  sopport  of  this  positaoB 
in  CommomoeaUh  t.  Upion,  6  Qiay,  476;  Tk»  ElemUd  R.  R.  Caaes,  8  Abb.  K. 
Gas.  324;  OriU  t.  OUjy  qfRome^  47  How.  P^.  406;  De  Lamtg  r.  BUmmd,  7 
Hon,  8;  and  its  langnage  on  this  point  qooted  and  approved,  in  CfumpbiB  ▼. 
Beaman,  2  Thomp.  ft  0.  241. 

Pabtt  oah  hot  OoMTL^nr  on  ArrsAL  or  Baaoa  bot  to  ms  Paannnoa: 
8ee  MeKiim&ff  r.  PeopCd,  amte^  65,  and  cases  cited  in  tiie  note  tliereto.  See. 
also,  Peo/>2e  T.  CoO,  CMte,  655,  and  note.  In  riiacMceT.ir«ii(f,8Bark  551,aad 
Qardiner  v.  People,  6  Plark.  190,  the  principal  case  was  regarded  as  aathor- 
ity for  the  position  tliat  a  new  trial  will  not  be  granted  for  an  aror  tiiat  doei 
not  affect  the  merits  of  the  case,  or  prejudice  the  par^s  ri^^ts. 

Ck>uBT  D  NOT  KsQuiaaD  TO  IimavoT  oh  ABSxaaor  PBorosRioHS,  or  sa- 
•wer  abstract  questions:  8taU  t.  ReigoHt  89  Am.  Dec  628;  D€^  r.  Btromg, 
40  Id.  773,  and  notes. 

IifTBRBST  DiBQUAumHO  WxTHUS,  Wbat  OoHBRTum:  8ee  itneley  ▼. 
Bigdow,  23  Am.  Deo.  607;  SOioi  t.  PorUr,  80  Id.  689;  ifoclM^  t.  Jfc- 
Ortgw,  31  Id.  522;  Sieoeiwfm  t.  MwdgdU,  84  Id.  155;  NewUm  r.  Booth,  87  U. 
596;  BeUy.  We$Um M.  A F.  Ino.  Ch.,  Zii Id.  l^t OtmkUtf  w.  McKemio^  Id. 
76;  5cott  T.  H^etti^  40  Id.  568; />oe  T. /odboa,  Id.  107.  Li  FoivAa  t.  IFsito- 
efr,  2  Hun,  45;  &  C,  4  Thomp.  k  GL  817.  the  principal  cam  was  isCarred  toca 
the  point  that  a  witness  may  be  intsrrogatsd  as  to  his  interest  In  tiia 
of  the  suit. 
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Wilson  v.  Mayob  eto.  of  New  Yobk. 

(l]>ano.n6.] 

MunciFAL  GoBPOBAnoir  m  not  Liablx  vor  Injury  yrom  Oradino  Btrbb 
oocMionfwl  to  an  adjaoent  lot  owner  by  m  change  of  grade,  which  pc«- 
▼enta  the  water  from  flowing  off  from  such  lot,  where  the  oorpontkni 
proceeda  lawfully  in  doing  the  act. 

GiTZL  AcnoN  Less  ior  Nsgliot  of  OmciAL  Burr,  Mznutirial  in  itt 
natue,  at  the  aoit  of  the  party  injured  thereby. 

Ko  AonoN  Lm  ior  Niolrot  of  Ofiioial  Duty  Whioh  n  Judioial  or 
diaeretionary  in  ita  natore,  howeyer  groas  or  corrupt  aach  n^gleot  may 
be,  bat  the  remedy  la  by  indictment  or  impeachment. 

MmnatFAL  Corporation  n  not  GnriLLr  Liabui  for  Kbourot  to  Om- 
aiRVCT  Drain,  ao  aa  to  carry  off  water  caused  to  stand  on  the  plaintiff's 
lot  by  raudng  the  grade  of  an  adjacent  street,  although  the  corporation 
ia  aathoriaed  to  construct  ''sewers,  drains,  and  Tanlta"  in  any  part  of  the* 
city,  and  although  the  neglect  la  alleged  to  be  willful,  for  the  power  la 
discretionary  m  ita  nature.  But  it  aeema  that  an  action  will  lie  for  aa 
ii^ury  resulting  from  neglect  to  keep  »  sewer  or  drain  in  repair  altar  its 
construction. 

BEMSurm  n  IfANiUTORr  WmoR  "  Autbobizis'*  a  municipal  corponitioii  ta 
construct  aewers  and  drains,  and  an  indictment  will  Ua  for  r  wUlfol  Tio- 
lation  of  the  duty,  but  r  civfl  action  will  not  lie. 

0a8s  in  the  New  York  oommon  pleas,  agaiiiRt  the  ooxpozatbn 
of  New  York,  for  bo  careleeBly,  etc.,  ndaiiig  the  grade  of  oertain 
streets  adjacent  to  the  plaintiffB  lot  as  to  prsTent  the  water  from 
ilowing  off  from  said  lot,  and  alao  for  omitting  to  constroot  any 
aewer,  gatter,  or  drain  to  cany  off  said  water  as  it  was  their 
datj  to  do.  Plea,  not  guilty.  After  proof  by  the  plaintiff,  that 
by  raising  of  the  grade  of  the  streets,  withont  making  any  drain, 
the  defendants  had  obstmcted  the  flow  of  water  from  the  plaint- 
iffs lot,  and  had  caused  the  water  to  flow  on  said  lot  from  the 
streets  and  other  lots  adjaoent,  the  court  granted  a  nonsuit  on 
motion  of  the  defendants,  and  the  plaintiff  brought  enor. 

E.  X.  Fancher,  for  the  plaintiff  in  error. 

P.  A.  Cowdrey,  for  the  defendants  in  error. 

By  Court,  Bsabdslbt,  J.  The  ooxporation  of  New  York  had 
an  undoubted  power  to  raise,  pitch,  grade,  and  make  the  Btreet 
and  avenue,  as  was  done  in  this  instance;  and  it  was  conceded 
on  the  trial  of  the  cause,  that  the  proceedings  for  these  pur- 
poses had  been  regular.  What  was  done,  it  was  therefore  law- 
ful to  do;  and  if  the  plaintiff  was  thereby  incommoded,  it  was 
damnum  absque  injuria^  and  gave  her  no  right  of  action  against 
those  who  had  only  exercised  a  legal  power  vested  in  them  for 
the  public  convenience  and  welfare.     It   would  indeed  be 
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remarkable  if  Buch  an  act  wouldy  in  any  case,  subject  a  parfy  to 
an  action;  and  I  think  the  law  is  not  chargeable  with  so  gross 
an  absurdity.    The  plaintiff  does  not  allege  that  any  part  of 
her  land  was  taken  for  the  street  or  avenue;  but  one  portion  of 
her  complaint  is  that  she  was  injured  by  making  the  street  and 
avenue  on  land  which  bounded  two  sides  of  her  lot.     She  cer- 
tainly  may  thus  have  sustained  some  damage,  for  more  or  less 
iniSonvenience  results  to  individuals  in  eveiy  case  of  this  descrip- 
tion.   It  is  so  in  the  opening  of  new  highways,  and  in  the  con- 
struction of  canals  and  other  public  works:  but  if  those  on 
whom  powers  for  such  purposes  are  conferred  do  not  exceed 
their  jurisdiction,  they  are  not  responsible  for  ooUateial  conse- 
quences to  individuals.    As  was  said  by  Lord  Kenyon,  in  a 
case  which  in  principle  is  like  the  point  now  under  considera- 
tion, "If  this  action  could  be  maintained,  every  turnpike  act, 
paving  act,  and  navigation  act,  would  give  rise  to  an  infiniiy  of 
actions.    If  the  legislature  think  it  necessary,  as  they  do  in 
many  cases,  they  enable  the  commissioners  to  award  satis&otion 
to  the  individual  who  happens  to  suffer.    But  if  there  be  no 
such  power,  the  parties  are  without  remedy,  provided  the  com- 
missioners do  not  exceed  their  jurisdiction.    But  it  does  not 
seem  to  me  that  these  commissioners  acting  under  this  act  have 
been  guiliy  of  any  excess  of  jurisdiction.     Some  individuals 
suffer  an  inconvenience  under  all  these  acts  of  parliament;  but 
the  interests  of  individuals  must  give  way  to  the  accommodation 
of  the  public:"  Oovemor  etc.  of  C(ut  Plate  Manufacttirers  v. 
Meredith,  4  T.  B.  796.    In  the  same  case,  Buller,  J.,  observed: 
' '  There  are  many  cases  in  which  individuals  sustain  an  injury,  for 
which  the  law  gives  no  action:  for  instance,  pulling  down 
houses,  or  raising  bulwarks,  for  the  preservation  and  defense  of 
the  kingdom  against  the  king's  enemies.    The  civil  law  writers 
indeed  say,  that  the  individuals  who  suffer  have  a  right  to  resort 
to  the  public  for  satisfaction;  but  no  one  ever  thought  that  the 
common  law  gave  an  action  against  the  individuals  who  pulled 
down  the  house,  etc.    This  is  one  of  those  cases  to  which  the 
maxim  applies,  solus  popvM  suprema  est  lex.    If  the  thing  com- 
plained of  were  lawful  at  the  time,  no  action  can  be  sustained 
against  the  party  doing  the  act.    In  this  case  express  power 
was  given  to  the  commissioners  to  raise  the  pavement;  and  not 
having  exceeded  their  power^  they  are  not  liable  to  an  action  for 
having  done  it."  See  also  SuiUm  v.  Clarke,  6  Taunt.  29;  HaU  v. 
Smith,  2  Bing.  166.     So,  this  corporation,  having  power  to  make 
the  street  and  avenue  along  the  plaintiff's  land,  and  not  having 
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tEBnaoended  its  aathoritj  in  what  was  done,  is  not  liable  to  an 
action  at  the  soit  of  the  plaintiff  for  any  damage  she  may  ha^e 
unstained. 

Another  supposed  ground  of  action,  Toguelj  suggested  in  the 
declaration,  although  hardly  stated  with  anything  like  legal  pre- 
cision, was  ui^d  by  the  counsel  for  the  plaintiff  in  error.  The 
mayor,  aldermen,  and  commonaliy  of  the  city  of  New  York  are 
erpTeeAj  authorized  to  make  ''common  sewers,  drains,  and 
Taults,"  in  any  part  of  the  city:  2  B.  L.  of  1813,  p.  407,  sec. 
175.  A  drain  from  the  plaintiff's  lot  was  chaiged  to  have  been 
neoessaiy  and  prox>er,  and  the  declaration  alleges  that  it  was 
the  defendants'  duty  to  have  made  one;  and  as  none  was  made, 
the  conclusion  is  drawn  that  they  are  responsible  to  the  plaintiff 
for  all  the  damages  which  resulted  from  the  want  of  a  proper 
drain.  This  alleged  ground  of  action  seems  to  me  wholly  un- 
precedented, and,  in  my  judgment,  can  be  sustained  on  no  prin- 
ciple whaterer.  The  error  has  arisen  from  confounding  powem 
and  duties  which  are  totally  dissimilar.  Public  officers,  of  eyeiy 
grade  and  description,  may  be  impeached  or  indicted  for  official 
misconduct  and  corruption.  To  this  there  is  no  exception,  from 
the  highest  to  the  lowest.  But  the  civil  remedy  for  misconduct 
in  office  ia  more  restricted,  and  depends  ezcluaiTely  upon  the 
nature  of  the  duty  which  has  been  violated.  Where  that  is  abso- 
lute, certain,  and  imperative,  and  eveiy  mere  ministerial  duty  is 
so,  the  delinquent  officer  is  bound  to  make  full  redress  to  every 
person  who  has  suffered  by  such  delinquency.  Duties  which 
are  purely  ministerial  in  their  nature,  are  sometimes  cast  upon 
officers  whose  chief  functions  are  judicial.  Where  this  occurs, 
and  the  ministerial  duty  is  violated,  the  officer,  although  for 
most  purposes,  a  judge,  is  still  civilly  responsible  for  such  mie- 
conduct. 

But  where  the  duly  alleged  to  have  been  violated  is  purely 
judicial,  a  different  rale  prevails;  for  no  action  lies  in  any  case, 
for  misconduct  or  delinquency,  however  gross,  in  the  perform- 
ance of  judicial  duties.  And  although  the  officer  may  not  in 
strictness  be  a  judge,  still,  if  his  powers  are  discretionary,  to  be 
exerted  or  vritbheld,  according  to  his  own  view  of  what  is  nec- 
essary and  proper,  they  are  in  their  nature  judicial,  and  he  is 
exempt  from  all  responsibiliiy  by  action  for  the  motives  "which 
influence  him,  and  the  manner  in  which  such  duties  are  per- 
formed. If  corrupt,  he  may  be  impeached  or  indicted,  but  the 
law  will  not  tolerate  an  action  to  redress  the  individual  wrong 
whioh  may  have  been  done.    These  principles  are  too  familiar 
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and  well  settled  to  xequixe  illnstratioii  or  aathoriiy,  and  in  117 
Tiew  of  the  present  question  they  govern  and  control  it. 

The  power  of  the  defendants  to  make  sewers  and  drams  u 
dear,  but  it  is  not  their  duty  to  make  eveiy  sewer  or  drain  whieh 
may  be  desired  by  individuals,  or  which  a  jury  might  even  find 
to  be  necessary  and  proper.  No  imperatiTe  duty  rests  upon  the 
defendants  to  open  any  new  drain  whatever.  They  have  a  dia- 
oretion  on  the  subject,  and  must  necessarily  decide  when  and 
where  such  works  shall  be  made.  If  this  were  not  so,  this  court 
by  writ  of  mandamus  might  compel  the  making  of  new  sewers, 
drains,  and  vaults,  the  opening  of  new  streets,  and  the  paving 
of  old  ones;  and  the  same  power  when  applied  to  the  oonntiy, 
would  require  us  to  supervise  the  discretion  of  commiasionera  of 
highways,  and  in  like  manner  coerce  the  opening  of  new  roads  and 
the  closing  of  old  ones,  not  in  conformity  with  the  views  of  the 
local  officers,  but  as  we  should  judge  best  calculated  to  promote 
the  public  interest.  This  is  stated  by  way  of  illustration;  for  a 
mandamus  will  not  lie  to  control  the  discretion  of  any  tribunal 
or  officer,  nor  is  such  tribunal  or  officer  answerable  in  any  form 
of  action,  for  the  manner  in  which  any  duty,  of  a  judicial  or 
discretionary  nature,  shall  have  been  performed.  Oianting, 
therefore,  that  a  drain  should  have  been  made  as  the  plaintiff 
claims,  and  even  that  the  defendants  willfully,  and  in  violation 
of  their  duly,  refused  to  make  one,  of  which,  however,  there  in 
not  a  scintilla  of  proof,  still  no  action  lies  for  such  neglect  or 
violation  of  duty.  As  well  might  commissioners  of 
be  sued  for  refusing  to  lay  out  a  new  road  on  petition,  or 
ors  for  placing  properly  at  too  high  a  valuation  in  the  assessment 
roll.  In  these  and  innumerable  other  instances,  the  officer  is  to 
exercise  his  best  judgment  and  discretion,  and  although  he  may 
be  punished  if  he  act  corruptly,  he  is  under  no  dreumstaaces 
responsible,  civilly,  for  the  execution  of  the  trust  reposed  in 
him. 

In  the  case  of  The  Ma%fOT  etc.  v.  Ikirse,  8  Hill,  612,  this  oouit 
held,  that  the  corporation  having  constructed  certain  sewers, 
were  bound  to  keep  the  same  in  repair,  and  were  responsible, 
dvilly,  for  a  neglect  of  that  duty.  It  must  be  admitted  thai 
the  generaliiy  of  the  language  used  by  the  late  chief  justioe  in 
delivering  the  judgment  of  Uie  court  in  that  case,  does,  to  some 
extent,  not  only  countenance  the  idea  that  a  similar  duly  to  open 
and  construct  all  needful  drains  and  sewers  in  the  dty,  rests 
upon  the  defendants,  but  that  a  neglect  or  refusal  to  open  the 
same  would  subject  the  defendants  to  an  action  at  the  suit  of 
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any  party  thereby  aggrieved.  But  the  case  then  before  the 
court  called  for  no  opinion  upon  such  a  point.  The  aewen  had 
there  been  made,  and  the  court  held  that,  having  so  far  acted 
under  the  power  conferred  by  the  statute,  the  defendants  were 
imperatiyely  bound  to  keep  the  same  in  suitable  condition  and 
repair.  To  this  principle  I  agree,  and  the  case  referred  to  is  not 
an  authority  for  going  further. 

Although  the  language  of  the  statute  which  confers  on  the 
defendants  power  to  make  sewers  and  drains,  is  that  of  per- 
mission and  not  of  command,  yet  in  its  nature  it  is  plainly  im- 
perative: 8  Hill,  614,  9upra*  It  is  equivalent  to  an  express 
enactment  that  it  shall  be  the  duty  of  the  mayor,  aldermen,  etc.» 
to  make  all  needful  sewers  and  drains  in  said  city.  The  statute 
imposes  not  only  a  moral  but  a  legal  duly  to  that  extent,  and  for 
s  willful  violation  of  which  the  guiliy  individuals  may  be  indicted 
and  punished.  But  so  far  as  respects  a  civil  remedy  it  is  othei^ 
wise.  To  that  extent  the  decision  of  those  whose  duty  it  is  to 
pass  upon  the  question  is  absolutely  condlusive.  They  may  err 
in  holding  that  the  work  ought  not  to  be  made,  or  the  decision 
may  be  the  result  of  culpable  n^lect  or  corruption;  still  the 
law  has  authorized  them  to  determine  the  question,  and  it  will 
not  permit  their  decision  to  be  overhauled  in  a  dvil  action. 

Judgment  affirmed. 

MnnoiFAL  CoKPOBAnov  vor  Liabls  iob  Ivjubt  fboii  GKAnnro  o» 
BsoaADDTO  SnuBsr  ooosrioned  to  adjacent  property:  See  Mapor  qf  PhXIoF- 
4e^pJU(Bv.i?aii<ia;j9A,3eAm.Deo.l(»,aiuioasead  See 

sIks  m  to  the  liability  of  numidpal  oorpoiationa  for  Injnriea  oooaaioned  by  their 
aagligenoe  or  that  of  their  agents,  BaUey  t.  Mmifor  efe.  qf  New  Tork^  S8  Id* 
MO^  and  note.  Mnnieipal  oflSoen  may  be  held  criminally  liable  for  a  culpa* 
Ue  mgleet  to  repair  a  atieet,  where  they  are  inveated  with  power  to  keep  th^ 
•traeta  in  order:  8iaie  t.  CommMonert^  6  Id.  5G7.  The  doctrine  of  the  prin- 
cipal case,  that  an  action  will  not  lie  againat  a  mnnidpal  corporation  for  a 
conaeqnential  injury,  oooaaioned  to  an  adjacent  lot-owner  by  grading  or  re> 
grading  a  atieet,  whereby  the  flow  of  surface  water  from  hia  premises  la  ob- 
atmcted,  or  the  like,  where  the  corporation  is  in  the  ezeroise  of  its  lawfnl 
powers,  is  approved  in  Bcutable  v.  Ciiy  qf  Syraemt^  8  Hun,  90;  Rade^f  ▼. 
Matycr  qf  BroMfti,  4  N.  Y.  204;  Lynch  t.  Mayor,  76  Id.  02;  Jfbtt  v.  Jfayor 
i^Ntw  Twrk,  2  Hilt  303;  Smith  v.  CUy  ComeU  qf  Alexandria,  33  Oratt  212. 
Bat  in  ^eviiw  t.  CfUy  qf  Peoria,  41  HL  512,  the  case  is  adversely  commented 
on,  and  it  la  held  that  a  corporation  is  liable  for  causing  water  to  flow  into  a 
lot-cwnerli  cellar,  or  the  like,  by  raising  the  grade  of  the  adjacent  street.  La 
OiUimm  t.  OhariuUm,  16  W.  Va.  287,  upon  an  ezhaustiTe  review  of  the  an- 
thoritifla,  including  the  prindpal  case,  it  is  held  that  where  a  dty  in  grading 
its  streets,  by  cutting  ditches  and  drains,  collects  surface  water  and  oasta  it 
upon  adjacent  premises,  and  not  into  a  natural  watercourse,  it  la  liable  for 
the  injury.  Such  a  case,  howeyer,  involving,  aa  it  doea,  a  direct  act  necea> 
aaiily  iqjurioaa  to  the  adjacent  lot-owner,  is  dearly  distinguishable  from  tbo 
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primnpAl  oaie.  In  MoU  t.  Moffor  of  New  Twrh,  2  Hnt  363,  it  is  uid  ^baX 
the  law  in  New  York  on  ihie  point  wm  in  1852  modified  by  statate  to  a  oertun 
extent^  by  proiriding  for  compenaation  to  lot-owners  injured  by  the  regrading 
of  streets.  In  Mf  ▼.  CUjf  o/BoehesUr,  26  Barb.  137,  it  was  held,  citing  tha 
principal  case,  that  no  action  woold  lie  against  a  dty  for  caasing  water  to 
flow  back  upon  the  plaintiff's  mill  by  rebuilding  a  bridge  which  had  exirted 
on  a  public  thoroughfare  for  many  years.  The  general  rule  ia.  thai  a  monicip 
pal  corporation,  or  other  body  exercising  goyemmental  powsn,  ia  not  Itshls 
for  an  injury  resulting  from  an  act  lawfully  done:  Wt^e  t.  8ttperm8or»f  11 
Abb.  Pr.  272;  S.  C,  19  How.  Pr.  372;  Lloyd  v.  Mayor  qfNew  TorK  5  N.T. 
874;  Brooklyn  Park  Com.  ▼.  Armstrong,  45  Id.  245. 

LiABiLrrr  of  MuiriciPAii  Cobporattons  fob  NiOLBor  io  Cohstbovt 
SxwxBS,  SiDKWALKa,  KN.— In  Barton  ▼.  City  of  SyracitM^  37  Barb.  205; 
Hvtaofny,  CUy  qf  New  Forib,  5  Sandf.  324;  andiftOtT.  CUy  of  Brookfyn,  Si 
K.  Y.  496,  the  principal  case  is  dted  and  approved  to  the  point  that  a  ma- 
■idpal  oorporation  is  not  liable  to  a  civil  action  for  refusing  or  neglecting  to 
eonstmct  a  sewer  or  drain.  But  if  it  undertakes  to  oonstmct  a  sower  it  is 
liable  for  an  injury  occasioned  by  not  constructing  it  properly  and  keeping  it  in 
good  condition:  McCarthy  v.  City  qfSyraeuset  46  Id.  197.  And  in  WaUaee  v. 
Mayor  qfNew  York,  9  Abb.  Pr.  43;  S.  C,  2  Hilt.  451;  S.  a,  18  How.  Pr.  175; 
Daifenpon  v.  Buckman^  16  Abb.  Pr.  346;  S.  C,  10  Boew.  31;  and  Orag  v.  City 
^Brooklyn,  2  Abb.  Appi  Dea  270;  S.  C,  10  Abb.  Pr.  (N.  S.)  193,  it  is  hdd 
tiiat  a  municipal  oorporation  is  liable  for  an  injury  occasioned  by  a  n^lect  of 
its  duty  to  keep  a  sidewalk  in  repair,  and  the  principal  case  is  dted  and  com- 
mented on,  as  illustrating  the  proper  distinction  in  such  cases.  As  to  the  lia> 
Ulity  of  munidpal  corporations  for  injuries  arising  from  an  improper  exereiss 
of  legitimate  oorporate  powers,  the  prindpal  case  is  dted  also  in  C^ark  v. 
MiUer,  47  Barb.  40;  Ddmonko  v.  Maiyor^New  York,  I  Sandf.  226;  Laeonr 
V.  Mayor  etc.  nf  New  York,  3  Duer,  414.  In  the  latter  case,  WUaom  v.  Maiyor 
la  distiDguished  as  a  case  of  refusal  to  peif  orm,  and  not  of  n^ligeot  perform- 
ance  of  corporate  duties.  The  case  ia  referred  to  as  pointing  out  the  true  di^ 
tinetion  between  duties  of  a  munidpal  corporation  which  are  discretionaiy 
and  those  which  are  mandatory,  in  CoUe  ▼.  Medma,  27  Barb.  221.  In  Mayer 
V.  Eldridgt^  64  Oa.  527,  it  is  held,  citing  the  prindpal  case,  that  an  ii^jimfltifli 
will  not  lie  to  restrain  acts  of  a  munidpal  corporation,  which  are  not  entirstf 
mUra  m/ree^  on  the  ground  of  injury  thereby  to  a  property-holder. 

LiABiiJTT  OF  Officocbs  IX  GiNXBAL  FOB  MmooKDncT  HT  Officb:  See  AMI 
T.  Olaegow,  2  Am.  Dea  629;  Jenkhu  v.  Waldron,  6  Id.  359;  Bipley  v.  Odeten, 
Id.  271;  Wkeelerv.  Patiereon,  8  Id.  41;  BarOeU  v.  Crweier,  Id.  428;  Cookr, 
Irvine,  9  Id.  397;  Cunningkam  v.  BnekUn,  18  Id.  432;  Dunlop  v.  KeitJk,  19  UL 
755;  Capen  v.  Foeter,  23  Id.  632;  Ton^pkhuT.  Sonde,  24  Id.  46;  MeAUaterr. 
Scriee,  27  Id.  504;  MeCaraker  ▼.  Commonweaith^  39  Id.  106;  AdeU  ▼.  Brudy, 
40  Id.  305,  and  notes.  That  an  action  lies  for  an  injury  resulting  from  ths 
violation  of  a  ministerial  duty  by  an  officer  or  public  body,  is  held,  dting  the 
principal  case,  in  Blythe  v.  ToaipHne,  2  Abb.  Pr.  472;  Boekeeler  WkiU  Lead 
Co.  V.  Boehetter,  3  N.  T.  467. 

LiABiLTiT  FOB  MisooNDUOT  IN  Offiob  Judiozal  ht  itb  Natobs:  See  Tomp' 
Bne  V.  Sonde,  24  Am.  Dec.  46,  and  Stone  v.  (Troves,  40  Id.  131,  and  the  notes 
to  those  cases.  The  doctrine  of  the  prindpal  case,  that  no  action  Uea  for  mis- 
oonduct  in  a  judidal  office,  or  in  an  office  whose  duties  are  judicial  or  disors* 
tiooary  In  thdr  nature,  is  approved  in  LoriBard  v.  Monroe,  12  Barb.  165; 
KoMfonagh  v.  Brooklyn,  38  Id.  237;  People  v.  Stocking,  50  Id.  576;  8. 0.,  32  How. 
P)r.50;  8.  0.,6Park.  Cr.  265;  PeqpU  v.  Peaee,  30  Barb. 596;  ITeoeer  t.  Deeen 
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r,  3  Denio,  121;  Nash  t.  People,  36  K.  Y.  617;  BirdsaU  v.  Clark,  7  Hnn, 
856;  Lanffe  v.  Benedid,  8  Id.  366.  And  no  mandamns  will  lie  to  compel  the 
performance  of  an  official  act^  where  the  officer  is  yeeted  with  a  discretion  in 
the  premifles:  KeUy  r.  Chicago,  62  BL  281.  And  an  act  judicial  in  its  natore. 
And  within  the  jurisdiction  of  the  officer  performing  it,  can  not  be  void,  though 
It  maybe yoidable:  FotUr  t.  Van  Wffck,  2  Abb.  App.  Deo.  173;  S.  C,  4  Abb.  Pr. 
CN.  S.)  477;  S.  C,  41  How.  Pr.  499.  Bat  a  duty  may  be  judicial  in  its  nature 
for  the  purpose  of  protecting  the  officer  from  personal  liability  for  error  of 
Judgment,  and  yet  not  so  as  to  give  his  acts  the  character  of  judgments,  and 
to  conclude  all  inquiry  into  their  ooneotness  when  brought  directly  in  quea* 
tion:  P^opU  v.  Pease,  tttpra, 

PowsBs  GoinrEK&KD  ON  PuBuo  OvfidB  AXK  Mandato&t,  though  the  laa* 

goage  may  be  permissive,  where  the  public  are  ooncemed  in  the  ezeoutioB 

thereof:  People  v.  CoNfio%,  4  Abb.  Pr.  (N.  &)  877;  BtUmm  v.  ifayor  qfNm 

rark,9V.  Y.  169;  GrifUkT.  MkH,  SO  BvK  68S»  otting  tiie  principal 
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BaBEEB  V.   BUOELIN. 

(1  Dno,  4B.] 

On  nr  WHoa  Fatob  a  Peomisb  is  Madb  mat  MAiHTAiir  am 

thereon  against  the  promisor,  althoagh  the  coosiderAtion  for  saoh  prom- 
iae  moves  from  a  third  party. 

▲OKISMXITT  TO  PaT  THB  DlBT  OP  Akothkb,  TO  Bi  OooD  Within  the  stat> 
ate  of  frauds,  mast  not  only  be  founded  upon  a  sufficient  oonsideratko, 
but  must  be  in  writing,  which  expresses  the  oonsideratioin. 

PfeOMiBB,  Madb  bt  a  Third  Pbbson  to  a  Dkbtob,  upon  a  good  ooosider- 
ation,  to  pay  his  creditor  a  specified  debt,  is  not  within  the  statute  ol 
frauds,  and  need  not  be  in  writing.  Such  a  case  differs  from  that  of  » 
promise  made  by  a  third  person  to  a  creditor  to  answer  for  another's 
debt,  which  must  be  in  writing,  although  founded  upon  a  new  ooosider^ 
ation  from  the  creditor. 

Absumpbit.  The  declaration  contained  three  counts,  each  of 
which  set  forth  a  promise  of  the  defendant  to  pay  the  plaintifl 
a  certain  debt  due  him  by  the  defendant's  brother  Frands.  The 
consideration  of  such  promise  was  alleged  to  be  a  pair  of  horses, 
delivered  to  the  defendant  by  his  brother,  and  plaintiff's  for- 
bearance to  sue  him  at  the  defendant's  request.  The  defendant 
pleaded  non  assumpgU,  At  the  trial  it  was  proved  that  Francis, 
the  defendant's  brother,  was  indebted  to  the  plaintiff  on  a  bond 
in  the  sum  of  three  hundred  and  sevenfy-two  dollars  and  sev- 
enteen cents.    Francis  testified  that,  being  pressed  tor  payment 
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by  the  aiftomey  for  the  plaintiff,  he  sold  certain  horaee  to  the 
defendant,  who  agreed  to  apply  the  purchase  price  in  part  pay- 
ment of  the  plaintiff's  demand,  and  at  the  same  time  gave  him 
a  letter  to  the  attorney,  stating  such  facts,  and  reqnesting  him 
not  to  proceed  against  him.  The  attorney  agreed  with  Francis 
to  give  time,  bat  did  not  inform  the  defendant  thereof.  The 
court  ordered  a  nonsuit  against  the  plaintiff,  who  now  moTes  for 
9k  new  trial. 

B.  D,  NoxoUj  for  the  plaintiff. 

N,  J5^,  jun.,  for  the  defendant. 

By  Court,  Jewktt,  J.  The  first  question  which  I  shall  con- 
sider is,  whether  the  plaintiff  under  a  count  adapted  to  the  case, 
can  sustain  an  action  to  enforce  the  defendant's  promise  to  pay 
ihe  price  of  the  horses  which  he  purchased.  This  inYolves  the 
question,  whether  in  cases  of  simple  contracts,  where  one  makes 
a  promise  to  another,  for  the  benefit  of  a  third  person,  he  can 
inaintain  an  action  upon  it,  though  the  consideration  does  not 
moTe  from  him.  Upon  this  question,  the  adjudged  cases  in 
England  are  somewhat  contradictory.  That  such  promises  are 
binding,  all  agree.  The  difficulty  seems  to  be,  as  to  which  party 
has  the  right  of  action.  There  is  a  class  of  cases  in  which  it  is 
held  that  as  between  the  plaintiff  and  defendant  there  must  be  a 
privity  of  contract,  and  if  the  plaintiff  is  a  stranger  to  the  consid- 
eration, and  no  promise  is  made  by  the  defendant  to  him,  he  can 
not  maintain  an  action  although  a  promise  has  been  made  to  pay 
the  plaintiff.  Bourne  v.  Mcuson,  1  Vent.  6,  was  an  action  of  08- 
sumpsit.  The  plaintiff  declared  that  one  Parrie  was  indebted  to 
him  and  the  defendants  in  two  several  sums  of  money,  and  that 
a  stranger  was  indebted  in  another  sum  to  Parrie;  that  there 
being  a  communication  between  them,  the  defendants  in  con- 
sideration that  Parrie  would  permit  them  to  sue  the  stranger  in 
his  name,  for  the  sum  due  to  him,  promised  that  they  would  pay 
the  sum  which  Parrie  owed  to  the  plaintiff;  and  alleged  that 
Parrie  permitted  them  to  sue,  and  that  they  recovered.  After 
verdict  for  the  plaintiff,  it  vras  moved  in  arrest  of  judgment,  that 
the  plaintiff  could  not  bring  this  action;  for  he  was  a  stranger 
to  the  consideration.  In  behalf  of  the  plaintiff  a  judgment  was 
cited  in  1658,  between  Sprat  and  Agar,  in  the  king's  bench, 
where  one  promised  to  the  father,  in  consideration  that  he  would 
give  his  daughter  in  marriage  with  his  son,  he  would  setUe  so 
much  land.  After  the  marriage  the  son  brought  the  action,  and 
it  was  adjudged  maintainable.    And  another  case  was  cited,  of 
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a  promise  to  a  physician  that  if  he  did  such  a  cure  he  would 
give  such  a  sum  of  money  to  himself,  and  another  to  his  daugh- 
ter, and  it  was  resolTed,  that  the  daughter  might  bring  an  a9> 
mimp&U;  to  which  cases  the  court  agreed;'*  for  in  the  one  case  the 
parties  that  brought  the  asswmp^U  did  the  meritorious  act,  though 
the  promise  was  made  to  another;  and  in  the  other  case  the 
nearness  of  the  relation  gives  the  daughter  the  benefit  of  the 
considezation  performed  by  her  father.  But  here  the  plaintiff 
did  nothing  of  trouble  to  himself,  or  benefit  to  the  defendant, 
but  is  a  mere  stranger  to  the  consideration/'  It  was  therefoze 
adjudged  that  the  plaintiff  take  nothing  by  his  bill.  In  Crow 
T.  Bogen^  1  Siva.  592,  one  H.  was  indebted  to  the  plaintiff,  and 
the  defendant  promised  to  pay  H/s  debt  to  the  plaintiff,  if  H. 
would  assign  his  interest  in  a  house  to  the  defendant,  and  H. 
assigned  (or  offered  to  assign,  which  was  tantamount  in  law), 
yet  it  was  held  that  the  plaintiff  could  not  reooTeron  this  prom- 
ise, because  he  was  a  stianger  to  the  consideration. 

The  principle  contained  in  these  cases  was  recognised  and 
approved  in  the  case  of  Price  ▼...fiuJtm,  4  Bam.  &  Aid.  433. 
The  declaration  stated  that  W.  P.  owed  the  plaintiff  thirteen 
pounds;  that  in  consideration  thereof,  and  that  W.  P.,  at  the 
defendant's  request,  had  promised  the  defendant  to  work  for 
him  at  certain  wages,  and  also  in  consideration  of  W.  P.  leaT- 
ing  the  amount  which  might  be  earned  by  him  in  the  defend- 
ant's hands,  he,  the  defendant,  undertook  and  promised  to  pay 
the  plaintiff  the  said  sum  of  thirteen  pounds;  averment  that  W. 
P.  performed  his  part  of  the  agreement;  breach,  non-payment 
to  the  plaintiff  of  the  thirteen  pounds.  After  verdict  for  the 
plaintiff  on  plea  of  the  general  issue,  a  motion  in  arrest  of  judg- 
ment was  made,  on  the  ground  that  the  plaintiff  was  a  mere 
stranger  to  the  consideration.  Denman,  0.  J.,  said:  *'  I  think 
the  declaration  can  not  be  supported,  as  it  does  not  show  any 
consideration  for  the  promise  moving  from  the  plaintiff  to  the 
defendant."  Littledale,  J. ,  said:  ''  No  privity  is  shown  between 
the  plaintiff  and  defendant.  This  case  is  precisely  like  Crow  v. 
Rogers,  1  Stra.  592,  and  must  be  governed  by  it."  Taunton, 
J.,  said:  "It  is  consistent  with  all  the  matter  alleged  in  the 
declaration,  that  the  plaintiff  may  have  been  entirely  ignorant 
of  the  arrangement  between  William  Price  and  the  defendant." 

The  case  of  Lilly  v.  Hays,  5  Ad.  &  El.  548,  recognizes  as 
sound  law  the  principle  stated  in  the  case  of  Crow  v.  Boger9, 
and  others  of  that  class.  But  a  distinction  is  made  between 
those  cases  and  the  one  then  under  consideration,  the  oonrt 
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holding  that  the  debtor  in  this  case,  in  advancing  the  money 
which  was  the  subject  of  the  action  to  the  defendant  to  be  paid 
to  the  plaintiiF,  his  creditor  acted  as  the  agent  of  the  plaintiff, 
and  thns  that  the  consideration  for  the  promise  moved  from  the 
plaintiff.  It  is  not  very  apparent  how  it  could  be  said  to  move 
from  the  plaintiff.  The  action  was  for  money  had  and  received, 
and  on  an  account  stated.  The  case  was  this:  one  Wood  was 
indebted  to  the  plaintiff  in  one  hundred  pounds,  lent  on  his 
acceptance  at  two  months;  Wood  also  owed  money  to  the  de- 
iendant.  When  the  plaintiff's  bill  became  due.  Wood  was  in 
Scotland.  Some  days  after  the  maturity  of  the  bill,  the  defend- 
ant said  to  a  witness  that  he  had  received  one  hundred  pounds 
from  Wood,  but  did  not  know  exactly  what  bill  it  was  to  take 
up.  In  a  conversation  afterwards  between  the  plaintiff  and  de- 
fendant, the  latter  said  he  had  received  some  money  from  Wood, 
Imt  Wood  owed  him  forty  or  fifiy  pounds.  Another  witness 
skated  that  having  received  a  letter  from  Wood  (after  the  plaint- 
iff's bill  had  matured),  he  called  on  defendant  and  said  to  him: 
*'  I  have  heard  from  Wood  with  regard  to  the  bill,  about  what 
you  before  spoke  to  me"  (which  the  witness  explained  as  re- 
f eiring  to  an  occasion  on  which  defendant  had  told  witness  that 
he  had  received  a  one  hundred  pound  bill,  and  asked  him  what 
he  should  do  with  it,  saying  that  he  had  had  no  specific  direo* 
tions,  that  Wood  owed  him  money,  but  it  could  not  be  for  that, 
as  it  would  not  be  due  for  some  months).  The  witness  then 
told  defendant,  that  Wood  said  the  one  hundred  pounds  was 
for  the  plaintiff;  upon  which  the  defendant  said  it  should  be 
immediately  paid. 

The  defendant's  counsel  objected  that  there  was  no  proof  of 
the  defendant  having  authorized  either  of  the  witnesses  to  com- 
municate the  above  statements  to  the  plaintiff,  and  that  nothing 
had  been  shown  upon  which  the  plaintiff  could  ground  a  prom- 
ise by  the  defendant  to  pay  him  the  one  hundred  pounds.  The 
lord  chief  justice  left  it  to  the  jury  whether  or  not  the  defendant 
had  authorized  a  statement  to  the  plaintiff  that  he  had  received 
one  hundred  pounds  to  his  use.  The  jury  found  for  the  plaint- 
iff. On  a  motion  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered,  it  was  urged  that  there  was  no  consideration 
moving  from  the  plaintiff  to  the  defendant  for  a  promise  by  the 
latter  to  pay  the  one  hundred  pounds  received  to  the  plaintiff's 
vse,  and  that  the  rule  to  be  collected  from  WiUiams  v.  EvereU,  14 
Bast,  582,  and  other  cases  was,  that  an  action  for  money  had 
and  leoeived  does  not  lie  when  money  has  been  sent  to  the  de* 
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fendant  with  a  dizection  to  pay  it  to  the  plaintiff «  nnlesB  Boine> 
thing  farther  has  been  done  before  the  commenoement  of  an 
action,  to  constitate  a  priTiiy  between  the  defendant  and  the 
plaintiff.  Wood  might  have  recalled  the  one  hnndr^  pounds 
at  any  time  while  it  remained  onpaid.  The  defendant  held  it  to 
his  use.  Patterson,  J.,  observed:  **  It  appears  in  this  case,  that 
the  defendant  had  stated,  in  effect,  that  he  held  the  one  hun- 
dred pounds  to  the  plaintiff^s  use;  and  had  allowed  him  to  be 
told  so.  The  only  question  is,  upon  the  alleged  want  of  a  con- 
sideration moving  from  the  plaintiff.  It  is  true  that  the  rule  of 
law  requires  such  a  consideration  in  all  cases;  though  in  an 
action  for  money  had  and  received,  a  direct  consideration  mov- 
ing from  the  plaintiff  is  seldom  shown.  But  suppose  that  a 
debtor  sent  money  to  a  general  agent  for  the  creditor,  would 
there  be  any  doubt  that,  as  soon  as  the  agent  received  it,  he 
would  be  accountable  to  the  creditor  for  it,  as  money  bad  and 
received  to  his  use?  Would  it  be  an  answer  that  there  was  no 
consideration  moving  from  the  creditor  to  the  agent?  Or  is  it 
not  a  consideration  if  the  money  is  sent  to  a  general  agent  for 
the  creditor,  and  received  by  him,  he  informing  the  creditor  of 
it  ?  That  is  the  case  here.  The  money  was  sent  by  Wood  to 
the  defendant,  he  admitting  holding  it  for  the  plaintiff's  use, 
and  said  he  would  pay  it  to  him.  There  is  a  consideration  mov- 
ing then,  through  the  instrumentality  of  Wood,  the  original 
debtor,  to  the  dedFendant,  as  agent  for  the  plaintiff."  Williams, 
J.,  Coleridge,  J.,  and  Lord  Denman,  0.  J.,  were  of  the  same 
opinion. 

Chitiy  on  Contracts,  ed.  of  1842,  p.  63,  says:  "  The  cases 
seem  to  have  been  contradictory  (though  it  is  now  a  rule  of  law 
which  has  been  recognized  in  several  cases,  that  the  consideia- 
tion  for  a  promise  must  move  from  the  plaintiff)  upon  the  ques- 
tion, whether  a  person  can  sue  upon  a  promise,  even  though  it 
be  professedly  for  his  benefit,  when  he  is  an  entire  stranger  to 
the  consideration,  that  is,  has  taken  nothing  of  trouble  or  charge 
upon  himself,  or  occasioned  any  benefit  to  the  promisor,  but 
such  trouble  has  been  sustained  or  advantage  conferred  by  a 
third  person." 

On  the  other  hand,  that  a  party  to  be  benefited  by  the  prom- 
ise may  sustain  an  action  on  it,  although  a  stranger  to  the  con- 
sideration, is  sustained  by  numerous  cases  of  high  authority, 
both  in  the  courts  in  England  and  here.  I  will  refer  to  a  few 
of  them :  DuUon  v.  Pool,  1  Vent.  818;  S.  C.  reported  as  IhiUon  v. 
Poole,  832,  decided  in  the  king's  bench  and  afiBrmed  oil  error  in 
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Che  exchequer  chamber,  T.  Baym.  802,  is  a  leading  case  BOBtaimug 
the  proposition.  The  father  of  the  plaintiff's  wife,  being  seised 
of  certain  lands,  which  prior  to  the  time  of  the  suit  had  de» 
soended  to  the  defendant,  and  being  about  to  cut  one  thousand 
pounds  worth  of  timber  off  from  the  said  lands  to  raise  a  por- 
tion for  his  said  daughter,  the  defendant  promised  the  father, 
in  consideration  that  he  would  forbear  to  fell  the  timber,  that 
he  would  pay  the  said  daughter  one  thousand  pounds.  After 
▼erdict  for  the  plaintiffs  upon  nan  cussumpgil,  it  was  moved  in 
arrest  of  judgment  that  the  father  ought  to  have  brought  this 
action,  and  not  the  husband  and  wife.  The  point  was  lai^ly  de- 
bated, and  it  was  held  that  the  daughter  might  maintain  an  action 
on  the  promise.  The  court  said:  "  It  might  be  another  case,  if 
the  money  had  been  to  have  been  paid  to  a  stranger;  but  there  is 
such  a  nearness  of  relation  between  the  father  and  child,  and  it 
is  a  kind  of  debt  to  the  child  to  be  provided  for,  that  the 
phiintiff  is  plainly  concerned."  Lord  Mansfield,  in  Martyn  t. 
Mndf,  Cowp.  443,  said  it  was  a  matter  of  surprise  how  a  doubt 
could  have  arisen  in  that  case;  and  Buller,  J.,  in  Marchington 
▼.  Vernon,  1  Bos.  &  Pul.  101,  cited  in  FeUmaken^  Company  ▼. 
Davis ^  note  c,  said:  '*  Independent  of  the  rules  which  prevail 
in  mercantile  transactions,  if  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  a  third,  that  third  person  may  maintain 
an  action  upon  it."  In  note  a,  to  the  case  of  PigoU  v.  Thomp" 
ion,  8  Id.  149,  it  is  stated  that  "  witli  respect  to  the  right  of  a 
third  person  to  sue  upon  a  parol  promise  made  to  another  for 
his  benefit,  there  is  great  conizadiction  among  the  older  cases, 
all  which  are  collected:  1  Yin.  Abr.  333-337,  Actions  of  Assump- 
sit (Z).  But  in  DiUUm  v.  Poole,  29  Oar.  2;  S.  C, ,  2  Lev.  210;  S.  0. , 
1  Vent.  318,  the  point  seems  to  have  been  very  fully  considered, 
and  very  solemnly  decided."  "  In  that  case,  indeed,  some  stress 
was  laid  upon  the  nearness  of  relationship  between  the  plaint- 
iff's wife  and  her  father,  to  whom  the  promise  was  made;  but 
another  case  has  since  occurred  to  which  that  reason  does  not 
apply."  Lord  Alvanley,  0.  J.,  in  PigoU  v.  Thompson,  3  Bos.  & 
Pul.  149,  said:  ''It  is  not  necessary  to  discuss  whether,  if  A. 
let  land  to  B.,  in  consideration  of  which  the  latter  promises 
to  pay  the  rent  to  0.,  his  executors  and  administrators,  0.  may 
maintain  an  action  on  that  promise.  I  have  little  doubt,  how- 
ever, that  the  action  might  be  maintained,  and  that  the  consid- 
eration would  be  sufficient."  Abbott,  C.  J.,  in  Carnegie  v. 
Waugh,  2  Dow.  &  By.  277,  said:  '*  But,  at  any  rate,  this  is  not 
a  deed  under  seal,  and  I  am  not  aware  of  any  case  which  has 
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extended  the  rale»  iliat  a  third  person  can  not  take  advantage 
of  a  deed  inier  partes  to  contracts  not  under  seal."  Mr.  Chittj, 
in  his  treatise  on  pleading,  vol.  1,  p.  5,  states  the  rule  thus: 
**  When  a  contract  not  under  seal  is  made  with  A.,  to  pay  B.  a 
sum  of  money,  B.  may  sustain  an  action  in  his  own  name;  bat 
if  the  promise  had  been  to  pay  A.  for  the  use  of  B.,  A.  is  a 
trustee,  and  B.  having  no  legal  interest,  can  not  sue." 

A  writer  in  the  American  Jurist,  No.  43,  pp.  16,  17,  has  ably 
reyiewed  many  of  the  cases  on  this  subject,  and  comes  to  the 
eonduaion  that  ''it  is  now  well  settled,  as  a  general  rule,  that 
in  cases  of  simple  contracts,  if  one  person  makes  a  promise  to 
another,  for  the  benefit  of  a  third,  the  third  may  inaintain  an 
action  upon  it,  though  the  consideration  does  not  move  from 
him."  I  think  the  rule  is  settled  in  the  same  way  by  this  couri 
In  Schemerhomr.  Vanderheyden,  1  Johns.  140  [3  Am.  Deo.  304], 
the  plaintiff  declared  on  a  promise  made  by  the  defendant  to 
one  John  0.  Schemerhom,  to  deliyer  a  cherry  desk,  of  the  value 
of  twenty-five  dollars,  to  the  plaintiFs  wife.  It  was  objected 
that  no  action  could  be  maintained  by  the  plaintiff  on  a  promise 
made  by  the  defendant  to  John  0.  Schemerhom.  The  court 
said:  "  We  are  of  opinion  that  where  one  person  makes  a  prom- 
ise to  another  for  the  benefit  of  a  third  person,  that  third  per- 
son may  maintain  an  action  on  such  promise.  This  was  the 
doctrine  of  the  king's  bench  in  the  case  of  DuUcn  and  Wi/e  v. 
Foole,  2  Lev.  210,  affirmed  in  error.  The  same  principle  has 
since  that  time  been  repeatedly  sanctioned  by  the  decisions  of 
the  English  courts:  Vide  8  BoS.  tc  Pul.  149,  in  the  notes  to 
PigoUy.  Thompson," 

The  decision  in  the  case  of  Cfold  db  8iU  v.  Phillips^  10  Johns. 
412,  proceeded  upon  the  same  principle.  One  Wood,  being  in- 
debted to  the  plaintiffs  for  services  as  attorneys,  rendered  for 
him  on  his  retainer,  sold  and  conveyed  a  farm  to  the  defendant 
for  the  price  of  four  thousand  two  hundred  and  ten  dollars,  for 
the  payment  of  which  the  defendants  executed  their  bond  with 
their  mortgage  upon  the  premises  to  Wood,  in  which  the  time 
and  manner  of  payment  was  specified.  A  certain  sum  was  to  be 
paid  to  Wood,  the  residue  was  made  up  of  different  debts  speci- 
fied in  the  bond,  which  the  defendants  were  bound  to  pay;  they 
were  also  bound  to  pay  the  plaintiffs  their  demand  for  costs 
against  Wood,  which,  as  the  witness  thought,  was  specified  in 
the  bond.  The  defendants  addressed  a  letter  to  the  plaintiiEa, 
in  which  they  informed  them  that  "  an  arrangement  has  been 
made  between  us  and  Aaron  Wood,  by  which  we  are  to  be  ao* 
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conntable  to  yon  for  fhe  balance  due  from  him  to  jon  on  ac- 
count/' A  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  this  court.  The  court  held  that ''  the  promise  of  the 
defendants  was  not  within  the  statute  of  frauds.  It  had  no  im- 
mediate connection  with  the  original  contract,  but  was  founded 
on  a  new  and  distinct  consideration.  The  distinction  noticed  in 
Leonard  v.  Vredenbwrghy  8  Id.  39  [5  Am.  Dec.  317],  applies  to 
this  case,  and  takes  it  out  of  the  statute.  The  defendants  made 
the  promise  in  consideration  of  a  sale  of  lands  made  to  them  bj 
Aaron  Wood;  and  they  assumed  to  pay  the  debt  of  the  plaint- 
iffs, as  being  by  arrangement  with  Wood,  part  payment  of  the 
purchase  money.  Here  was  a  valid  assumption  of  the  debt  of 
Aaron  Wood." 

The  same  rule  is  again  recognized  in  Shear  y.  MaUory^  18 
Johns.  496.  The  case  came  into  this  court  on  certiorari  to  a 
justice's  court,  where  the  defendants  in  error,  as  overseers  of  the 
poor,  brought  an  action  against  the  plaintiff  in  error  on  a 
promise  alleged  to  have  been  made  by  him  for  the  maintenance 
of  a  bastard  child,  bom  of  the  body  of  his  daughter.  The  de- 
fendant below  had  taken  out  a  warrant  against  the  putative 
&ther  of  the  child.  On  his  arrest  the  defendant  settied  with  him, 
and  no  further  proceedings  were  had  against  the  putative  father. 
The  defendant  below  at  several  times  had  acknowledged  that 
he  had  to  maintain  the  child.  The  plaintiffs  below  as  overseers 
had  expended  money  in  the  support  of  the  child,  and  they  re- 
covered before  the  justice.  This  court  said:  '' The  promise  made 
by  the  defendant  below,  to  maintain  the  bastard  child,  can  not 
be  made  to  inure  to  the  benefit  of  the  plaintiffs  below.  In  gen- 
eral, it  is  necessary  that  the  consideration  on  which  a  promise  is 
founded  should  move  from  the  party  in  whose  favor  the  promise 
is  made.  There  are  some  cases,  however,  where  a  party  in  whose 
&vor  the  promise  is  made  may  maintain  an  action,  although  the 
consideration  moves  from  another  person;  but  in  the  present 
case  the  consideration  did  not  move  from  the  plaintifb  below^ 
nor  was  the  promise  made  to  them  or  for  their  benefit.  It  does 
not  appear  that  they  were  the  overseers  of  the  poor  at  the  time 
the  putative  father  was  proceeded  against;  and  admitting  that 
the  promise  to  maintain  the  child  inured  to  the  bene^t  of  the 
then  overseers,  they  are  not  a  body  corporate,  so  that  their  suo- 
oeBSors  can  sue  in  their  own  name  upon  such  promise/'  Ohan* 
oellor  Kent,  in  Cumberland  v.  Codrington,  8  Johns.  Ch.  254  [8  Am. 
Deo.  492],  recognised  the  rule  as  sound,  that  if  one  person 
DakeB  a  promise  to  anotiier  for  the  benefit  of  a  third,  that  third 
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peraon  at  law  may  maintain  an  aotion  on  the  promise;  and  for 
this  he  cited  DuUon  and  Wife  ▼.  FwAe^  2  LeT.  210;  Siarkey  t. 
MiU,  Sty.  296;  Jibrtyn  y.  Hind,  Cowp.  487;  Maarchxngkm  t.  Ver- 
non, 1  Bob.  &  Pnl.  lOl^  note;  Lord  Alyanley,  in  PigoU  t.  Thomp- 
Bon,  3  Id.  149,  and  note;  IMiemerhom  t.  Vanderheyden,  1  Johns. 
140  [3  Am.  Deo.  804].  The  case  of  Farley  t.  Clevdand,  4  Oow. 
432  [16  Am.  Deo.  887],  waa  this:  One  Moon  was  indebted  to  the 
plaintiff  in  one  hundred  dollars,  for  which  the  plaintiff  held  his 
promissory  note.  After  the  maturity  of  the  note,  Moon  sold 
and  deliTered  to  the  defendant  OleTeland  a  quantity  of  hay  of 
the  value  of  one  hundred  and  fifty  dollars,  in  consideration  of 
which  OleTeland  promised  to  pay  the  note  of  Moon  to  the 
plaintiff.  The  declaration  counted  specially  on  this  contraoL 
The  promise  was  by  parol.  The  plaintiff  was  nonsuited  in  the 
common  pleas,  where  the  action  was  brought,  on  the  ground 
that  the  promise  being  to  pay  the  debt  of  another,  and  not  in 
writing,  was  void  within  the  statute  of  frauds.  Error  being 
brought  to  this  court,  the  judgment  was  reversed. 

Savage,  0.  J.,  in  delivering  the  opinion  of  this  eoart^  r^ 
viewed  some  of  the  leading  cases  adjudged  in  England  and 
here,  upon  the  question  whether  such  promise  was  within  thai 
part  of  the  statute  of  frauds  which  provides  that  *'  no  action 
shall  be  brou^t  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  ornote  thereof  shall  be 
in  writing,"  and  came  to  the  conclusion  that  *'  in  all  these  caocs, 
founded  upon  a  new  and  original  consideration  of  benefit  to  the 
defendant,  or  harm  to  the  plaintiff,  moving  to  the  parly  maVing 
the  promise,  either  from  the  plaintiff  or  the  original  debtor,  the 
subsisting  liability  of  the  original  debtor  is  no  objection  to  the 
recovery."  This  judgment  was  affirmed  on  error  in  the  oouii 
for  the  correction  of  errors:  Olevdand  v.  FMey,  9  Oow.  639. 
This  principle  seems  to  be  well  settled  in  several  of  our  sister 
Btates.  In  Arnold  v.  Lyman,  17  Mass.  400  [9  Am.  Dec.  154], 
Parker,  0.  J. ,  said:  '*  Generally  he  for  whose  interest  a  pronuss 
is  made  may  m^imfitm  an  action  upon  it,  although  the  promise 
be  made  to  another  and  not  to  him."  And  again  in  Caboi  v. 
Haskins,  8  Pick.  91,  the  same  learned  judge  said:  "  We  think 
there  is  no  doubt,  if  A.  advances  money  to  B.,  who  in  consid- 
eration thereof  at  A.'8  request  promises  to  pay  0.,  that  O.  maj 
mi|.intftiTi  an  action  upon  this  promise."  And  so  in  Orodoer  v. 
Higgins,  7  Oozm.  347,  Hosmer,  0.  J.,  said:  "  Even  in  a  ooorl 


Jan.  1846.]  Barker  v.  Bvcklis.  73e 

of  law,  where  the  question  is  embanassed  hj  considerations 
Bomewhai  artificial  and  technical,  it  is  now  established  that  a 
third  person  may  niaintain  a  soit  on  a  parol  promise  made  for 
his  benefit,  although  he  is  not  a  party  to  the  contract.''  **  In 
other  words  it  is  a  decided  point  that  such  person  has  a  legal 
right  or  title  arising  out  of  the  promise."  The  same  rale  is 
recognized  in  Bind  y.  Holdship,  2  Watts,  104  [26  Am.  Dec.  107 1. 

Some  of  the  casJBS  already  referred  to  bear  upon  the  objection 
arising  out  of  \he  provision  in  the  statute  of  frauds  requiring 
agreements  to  pay  the  debt  of  another  to  be  in  writing.  That 
objection  being  insisted  on  by  the  defendant's  counsel,  will  be 
more  fully  considered.  The  cases  of  8i7np9on  y.  Patten^  4 
Johns.  422,  and  Jackwn  y.  Bayner^  12  Id.  291,  are  relied  on  by 
the  counsel  for  the  defendant  to  sustain  the  position  that  the 
defendant's  promise  is  within  the  proyisions  of  the  statute  of 
frauds:  2  B.  S.  186,  sec.  2,  subd.  2,  and  therefore  yoid.  Both  of 
those  cases  came  here  on  certiorari  from  a  justice's  court  In 
the  former,  Patten  sued  Simpson  on  a  promise  that  if  he  (Pat- 
ten) would  forbear  to  sue  one  J.  S.,  the  defendant  would  pay 
Patten  the  amount  of  a  note  of  J.  S.  to  Patten  then  due,  as  soon 
as  he  could  sell  an  acre  of  land  belonging  to  J.  S.  which  he  was 
authorized  to  sell;  ayerring  that  Simpson  did  sell  the  acre  ol 
land  for  fifty  dollars.  The  plaintiff  recoyered  before  the  justice, 
although  the  promise  was  by  parol.  This  court  reyersed  the 
judgment,  holding  that  '*  a  promise  to  pay  the  debt  of  a  third 
person  must  be  in  writing,  notwithstanding  it  is  made  on  a  suf- 
ficient consideration."  I  see  no  conflict  between  any  principle 
decided  in  this  case  and  the  doctrine  of  any  other  case  referred 
to.  It  is  nowhere  denied  at  this  day,  under  our  statute,  but 
that  a  promise  to  the  creditor  to  pay  the  debt  of  a  third  person, 
to  be  upheld,  must  not  only  be  made  upon  sufficient  considera- 
tion, but  that  the  agreement  expressing  the  consideration  must 
be  iu  writing.  In  that  case,  it  is  apparent  that  when  Simpson 
made  the  promise  he  had  not  receiyed  any  consideration;  he 
had  not  then  sold  the  acre  of  land,  nor  was  the  promise  in 
writing. 

In  Jackaon  y.  Bayner^  12  Johns.  291,  the  facts  were  these: 
Bayner  held  a^note  made  by  one  M.  Jackson,  a  son  of  the  de- 
fendant, which  had  been  indorsed  by  one  Edson.  Bayner  sued 
M.  Jackson  on  the  note  by  warrant.  When  the  constable  was 
about  to  serye  the  warrant,  the  defendant  told  the  constable 
*'  not  to  serye  the  warrant,  for  he,  the  defendant,  would  pay  the 
debt  if  an  honest  one;"  upon  which  Bayner  being  satisfied, 
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withdrew  his  smt.     Soon  after,  the  defendant  saw  the  oonstable 
and  told  him  to  tell  Bayner  **  to  give  himself  no  farther  tzonble 
about  it,  for  he  would  pay  the  debt;  as  he  bad  taken  his  son's 
property,  and  meant  to  pay  his  honest  debts."    This  suit  was 
for  the  amount  of  the  note,  and  there  being  no  note  in  writing 
of  the  new  promise,  Jackson  relied  on  the  statute  of  fnwida. 
The  justice  however  rendered  judgment  for  Bayner,  which  was 
reversed  in  this  court.     **  The  fair  construction  (say  the  court) 
of  the  parol  proof  in  this  case  is,  that  the  defend&t  had  received 
an  assignment  of  his  son's  property,  in  trust,  for  the  payment 
of  his  son's  debts;  and  from  that  fund  he  promised  to  pay  the 
debt  now  in  question.     He  is  to  be  lOBgarded  as  a  trustee  for  the 
creditors  of  his  son;  and  his  absolute  promise  to  this  creditor  is 
evidence  that  the  fund  was  adequate.    But  the  original  debt  of 
the  son  was  still  subsisting,  and  according  to  the  dedsion  in 
the  case  of  Simpson  v.  PaUerif  4  Johns.  422,  and  the  authorities 
there  cited,  it  seems  well  settled  that  a  promise  to  pay  the  debt 
of  a  third  person  must  be  in  writing  notwithstanding  it  is  made 
on  a  sufficient  consideration.    This  case  also,  I  think,  was  wall 
decided,  and  it  does  not,  as  has  been  supposed,  conflict  with 
that  of  Farley  r.  Glevdand,  4  Cow.  482  [15  Am.  Deo.  887],  unless 
it  may  be  supposed  that  the  fact  that  the  original  debt  of  the 
son  being  still  subsisting,  influenced  or  controlled  the  deciBion. 
It  is  quite  dear  to  me  that  that  case  is  well  sustained  on  the 
ground  that  the  promise  of  Jackson  was  to  pay  the  debt  of  a 
third  person  and  not  a  promise  to  pay  a  debt  contracted  by  him 
with  his  son,  to  the  creditor  of  his  son.    The  defendant  had  not 
contracted  a  debt  by  becoming  the  assignee  of  certain  property 
of  his  son  for  the  benefit  of  his  creditors.     He  had  taken  upon 
himself  the  discharge  of  a  trust  only;  his  promise,  whatever  it 
was,  was  purely  to  pay  the  debt  of  the  plaintiff,  a  third  person, 
founded  upon  no  consideration  of  benefit  to  him,  not  evidenced 
by  any  note  or  memorandiun  in  writing,  and  was  therefore 
dearly  within  the  statute  of  frauds. 

The  case  of  Farley  v.  CleveUini  was  not  the  case  of  a  promise 
to  pay  the  debt  of  a  third  person.  The  promise  of  Oleveland 
was  to  pay  to  Farley  for  Moon  a  sum  of  money  whidi  Mioon 
owed  him,  which  Oleveland  owed  Moon  for  hay  purchased  of 
and  delivered  to  him  by  Moon  at  the  time  of  the  promise,  legit- 
imatdy  involving  no  question  under  the  statute  of  frauds,  but 
merdy  the  question  whether  a  person  can  sustain  a  suit  upon  a 
promise  made  to  another  for  his  benefit,  he  being  a  stranger  to 
the  oonsiderstion.    The  case  at  bar  is  a  parallel  case  with  Farl&f 
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T.  Cleveland^  bo  far  as  the  principle  upon  which  the  plaintiff*! 
claim  and  defendant's  liabililj  rest.  The  defendant,  as  ap- 
pears by  the  eridenoe  of  Francis  B.  Bncklin,  porehased  of  tha 
witness  a  pair  of  horses  at  the  price  of  one  hundred  and  sixty 
dollars,  which  he  agreed  to  pay  to  the  phuntifT  to  be  applied 
Dpon  a  debt  owing  by  the  witness  to  him,  inv  living,  as  I  think, 
no  question  under  the  statute  of  frauds,  but  merely  the  questic  ^ 
whether,  where  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third,  the  third  may  maintain  an  action  upon  it» 
though  th^  consideration  does  not  move  from  him. 

In  EVtoood  V.  Monky  5  Wend.  235,  the  question  arose  on  de- 
murrer.    The  case  made  by  the  second  special  count  of  the 
declaration  was  this:  The  plaintiff  was  the  payee  and  holder  of 
three  notes  made  by  one  Johannes  Monk,  each  for  a  quantiiy  of 
hemlock  boards,  dated  in  Noyember,  1819,  and  payable  in  Jan- 
uary 1822,  1823,  and  1824.     On  the  first  of  January,  1823,  the 
defendant  Jacob  Monk,  in  consideration  that  Johannes  Monk 
then  gave  aiid  delivered  to  him  a  large  portion  of  property  of 
great  value,  to  wit,  of  the  value  of  five  hundred  dollars,  under- 
took and  promised  to  p^y  among  certain  creditors  named  of  said 
Johannes,  the  said  demand  of  the  plaintiff  arising  upon  said 
notes,  averring  that  the  plaintiff's  demand  against  Johannes  was 
three  hundred  dollars,  and  that  he  confiding  in  the  defendant's 
promise,  stayed  all  proceedings  and  the  collection  of  his  debt 
against  Johannes.     The  court  held  that  the  contract  set  forth 
was  obligatory  upon  the  defendant,  without  being  reduced  to 
writing.     It  was  said,  however,  that  '*  the  promise  was  to  pay 
the  debt  of  a  third  person,  but  yet  it  is  not  vTithin  the  statute  of 
frauds,  being  made  upon  a  new  and  distinct  consideration," 
citing  Farley  v.    Cleveland    as    authority  for    that    principle. 
I  agree  that  the  case  was  well  decided;  but  as  I  think  a  wrong 
reason  was  given  for  it.     It  is  difficult,  it  seems  to  me,  to 
hold  that  a  particular  promise  is  to  pay  the  debt  of  a  third  per- 
son and  obligatory  on  the  promisor,  and  not  within  the  provis- 
ions of  the  statute  of  frauds,  although  not  in  writing,  because 
It  is  founded  upon  a  new  and  distinct  consideration.     The  idea 
of  the  necessity  of  a  new  consideration  to  uphold  a  promise  of 
one  person  to  pay  another's  debt,  I  apprehend  is  only  applicable 
to  such  promise  made  in  a  negotiation  between  the  creditor  and 
such  person  proposing  to  pay  the  debt  of  another  to  the  cred- 
itor; there  it  is  well  settled  that  a  promise  by  such  person  even 
in  writing  to  pay  a  debt  already  incurred,  is  not  available  if 
there  be  no  new  consideration:  Chit.  Con.,  ed.  of  1842,  p.  52; 
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Leonard  v.  Vredenburgh,  8  Johns.  29  [5  Am.  Deo.  317].  And 
where  there  is  a  new  consideration  for  a  promise  by  one  to  paj 
the  debt  of  another,  the  promise  is  void  by  the  proTisions  of  the 
statute,  unless  the  agreement,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  shall  be  in  writing.  An 
agreement  on  the  part  of  a  creditor  to  forbear  to  sue  a  debtor,  is 
a  good  consideration  to  uphold  a  promise  of  a  third  person  to 
pay  the  debt;  so  undoubtedly  a  like  promise  to  a  creditor  in 
consideration  of  the  transfer  by  the  creditor  to  the  promisor  of 
property  would  be  available  to  the  creditor,  if  such  agreement 
should  be  in  writing  as  provided  by  the  statute;  but  otherwise 
the  agreement  would  be  void,  notwithstanding  the  new  and  dis- 
tinct consideration  for  such  promise.  To  constitute  a  valid 
agreement  to  pay  the  debt  of  another,  therefore,  there  must  be 
not  only  a  good  consideration,  but  the  agreement  must  be  in 
writing  and  must  express  the  consideration.  Both  ingredients 
must  concur,  or  the  agreement  will  be  void. 

There  can  not  be  any  objection  arising  under  the  statute  to 
the  enforcing  a  promise  made  upon  good  consideration,  by  a 
third  person  to  a  debtor,  to  pay  his  creditor  a  specified  debt, 
although  such  agreement  is  not  in  writing.  The  statute  does 
not  embrace  such  agreement,  but  only  an  agreement  by  which 
one  party  promises  the  other  to  answer  for  the  debt,  etc.,  of  an- 
other person.  A  special  promise  made  by  A.  to  B.,  to  pay  the 
debt  of  the  latter  to  C,  the  creditor  of  B.,  is  not  within  the 
terms  or  meaning  of  the  statute  of  frauds,  and  therefore  need 
not  be  in  writing  to  be  valid.  And  I  think  it  may  be  laid  down 
as  a  rule  admitting  of  no  exception,  that  when  a  promise  ia 
made  to  a  creditor  by  a  third  person  to  answer  for  the  debt,  etc. , 
of  the  debtor,  another  person,  it  can  not  be  upheld  although 
foimded  fipon  a  new  consideration  from  the  creditor,  unless  ilie 
agreement  between  the  creditor  and  such  third  person  shall  be 
in  writing;  and  that  no  agreement  made  between  a  debtor  and 
a  third  person,  by  which  the  latter  promises  upon  sufficient  con- 
sideration to  pay  a  debt  owing  by  the  former  to  his  creditor,  is 
within  the  statute,  whether  in  writing  or  by  parol.  In  Elhoood 
V.  Mank^  5  Wend.  235,  there  was  a  good  consideiation  advanced 
by  Johannes  Monk,  the  debtor  of  Ellwood,  to  Jacob  Monk,  the 
defendant,  to  support  his  promise  to  pay  his  debt,  and  which 
Ellwood,  for  whose  benefit  the  promise  was  made,  had  a  l^gal 
right  to  enforce.  And  so  in  the  case  at  bar,  the  defendant's 
promise,  I  think,  was  obligatory  on  him,  whether  in  writing  or 
by  parol,  and  not  within  the  statute  of  frauds.     It  was  not  a 
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promise  to  answer  for  the  debt  of  another  person,  but  merely  ta 
pay  the  debt  of  the  party  making  the  promise,  to  a  particular 
person  designated  by  him  to  whom  the  debt  belonged,  and  who 
had  a  right  to  make  such  payment  a  part  of  the  contract  of  sale* 
Such  promise  was  no  more  within  the  statute  of  frauds  than  it 
would  haye  been  if  the  defendant  had  promised  to  pay  the  price 
of  the  horses  directly  to  his  brother,  of  whom  he  purchased 
them. 

The  testimony,  however,  does  not  sustain  either  count  in  the 
declaration.  The  contract  set  out  in  each  of  the  special  counts 
is  widely  variant  from  the  one  proved.  The  motion  to  set  aside 
the  nonsuit  must  therefore  be  denied. 

New  trial  denied. 

PBomsi  TO  Answxk  fOB  THB  DiBT  07  Anothkb,  when  must  be  in  writ- 
likg:  See  Anderson  v.  Davis^  31  Am.  Doo.  612;  Nelmm  v.  Baynion,  37  Id.  148, 
md  prior  cases  in  this  series  cited  in  notes  thereto;  Proprietors  v.  AbboU^ 
40  Id.  184.  Such  promise,  whatever  may  be  its  form,  most  be  on  a  sufficient 
consideration:  Rmtiedffe  v.  Toumaend,  38  Ala.  713.  Upon  the  authority  of 
the  principal  case  it  has  been  held  that  in  order  to  take  snch  promise  out  ol 
the  statute,  the  original  consideration  must  be  such  as  to  shift  the  indebted- 
ness to  the  new  promisor,  so  that  he  must  be  bound  to  pay  the  debt  as 
ids  own,  the  original  debtor  standing  to  him  in  the  relation  of  a  surety:  BiasiQ 
V.  BriUon,  50  Mo.  211;  Robhuon  v.  GUman,  43  N.  H.  491;  Lang  v.  Henry^ 
64  Id.  63;  Hetfidd  y.  Dow,  27  N.  J.  456;  Kingalep  v.  Baleome,  4  Barb.  139; 
MaOory  y.  OilleU,  23  Id.  615;  8.  C,  21  N.  Y.  427;  SiaU  Bank  y.  Melller,  2 
Boew.  308;  StUwell  y.  OtU,  7  Abb.  Pr.  432.  That  the  proYisions  of  the  stot- 
«te  of  frauds  requiring  snch  promises  to  be  in  writing,  do  not  apply  to  prom>' 
iaes  made  to  the  debtor,  is  estabUshed,  upon  the  authority  of  the  principal 
ease,  in  PraU  y.  Humphrey,  22  Conn.  325;  Bunde  y.  Bunde,  69  IlL  102;; 
Oreen  y.  Brookma,  28  Mich.  53;  Sweaiman  y.  Parker,  49  Miss.  29;  Bluni  t. 
Boyd,  3  BarK  211;  WettfaU  y.  Partone,  16  Id.  649;  Leaman  y.  HaabroucK 
86  Id.  156;  Sieinharl  v.  Dodlner,  2  Jones  ft  8.  221;  PhaUpe  y.  Cfray,  3  E. 
D.  Smith,  69;  FuUam  Y.  Adame,  37  Vt.  397;  CoUeriU  y.  Steoena,  10  Wis.  425. 
Thus  where  one  undertakes  to  pay  the  debt  of  another  and  by  the  same  act 
pays  his  own  debt,  which  was  the  motiYe  of  the  promise,  the  undertaking  is 
not  within  the  statute:  Beasheartf  y.  Botce,  46  Mo.  503.  If,  however,  the 
liability  of  the  original  debtor  oontinnes,  the  promise  should  be  in  writing: 
Eddy  Y.  Boberts,  19  111.  507.  In  AfaUory  v.  OOleU,  21  N.  Y.  412,  Judge 
Gomstock,  in  his  Yery  able  review  of  this  subject,  comments  upon  the  prin> 
dpal  case  as  follows:  "  If  I  were  to  criticise  his  opinion,  I  should  say  he  goes 
somewhat  too  far,  by  reason  of  not  discriminating  so  as  to  uphold  promise* 
where  (the  original  debt  still  remaining)  the  new  consideration  moves  fron» 
the  creditor  to  the  promisor,  as  well  as  from  the  primary  debtor." 

One  in  whobs  Fayok  a  Promise  is  Mads,  may  sustain  an  action  thereon 
against  the  promisor,  although  he  is  a  stranger  to  the  consideration.  Thia 
b  the  generally  accepted  American  doctrine,  and  upon  the  authority  of  the 
principal  case  has  been  upheld  in  the  following  cases:  Maaon  v.  IJall,  30  Ala. 
601;  Bwrrowa  y.  Bobertaon,  7  Iowa,  101;  Anthony  v.  Herman,  14  Kans.  497; 
Bobbma  y.  Ayrta,  10  Mo.  542;  Jaekaon  v.  Smith,  52  N.  U.  11;  JoaUn  y.  N.  J, 
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Car  Sprimff  Co.,  85  K.  J.  145;  JM.  Jb  H.  Cemal  Co.  ▼.  We$iehe§ter  Bemk,  4 
DwicH  99;  Ha2#  ▼.  BoordMom,  27  Barb.  85;  BvUs  ▼.  PerkmB,  41  Id.  513 
JwUon  V.  (?ray»  17  How.  Pr.  296;  /ji  re  Taxpa^fors  of  Ch-eene^  38  Id.  532 
Walthfr  V.  ^re^ore,  1  R.  D.  Smith,  7;  TheroMon  v.  MeSpedon^  2  Hilt.  3 
PirtiKy  V.  J^bmAam,  27  Wis.  189;  GUn  v.  ^op«  rfc.  /jm,  Co.,  56  N.  Y.  381 
Darker  v.  Brmiky,  42  Id.  319;  TVrib  v.  i^ttf^  41  Id.  206;  Bttrr  v.  Been^  21 
Id.  180;  LaaoKMce  v.  Fox^  20  Id.  270;  Xolse  Ontario  eU,  B,  B.  Co,  v.  Mamm^ 
16  Id.  463;  Dolph  v.  FF&ite,  12  Id.  300.     Whatever  difficalty  or  doabt  may 
have  existed  in  regard  to  this  question,  prior  to  the  enactment  of  the  codes  of 
procedure,  in  those  states  where  such  a  system  prevails,  it  has  been  entirely 
settled  by  the  provision  of  the  code  which  requires  every  action  to  be  proe- 
•caied  in  the  name  of  the  real  party  in  interest.    The  oonstmctioQ  which 
the  courts  have  pat  upon  such  provision,  and  it  ia  undoubtedly  the  oorreet 
one,  authorizes  the  party  in  whose  favor  a  promise  is  made  to  me  apoa  i^ 
although  he  is  a  stranger  to  the  consideration,  and  although  naich. 
in  writing  and  under  seal:  Pomeroy's  Rem.,  sec.  139. 
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[2  Dane,  273.] 
filOZSLATUBE    HAS  No    PoWER  TO  TaKE    FROM  A  CoNBTITUTIOirAL  OlflCn 

the  substance  of  the  office  itself,  and  to  transfer  it  to  another,  who  is  tt 
be  appointed  in  a  different  manner  and  to  hold  the  office  by  a  different 
tenure  from  that  which  ia  provided  for  by  the  constitution. 

Fxfis  AND  Eholuments  OF  AN  OmcE,  Created  bt  the  CoNHTiTUTioNy  may 
be  reduced  by  direct  legislation,  as  the  public  good  requires. 

Legislature  can  kot  Authorize  Part  of  the  Judges  who  conatitats  a 
court,  to  make  an  appointment  which  the  oonstitntion  provides  shall  be 
made  by  the  court. 

Act  of  Afril  10,  1843,  Relating  to  the  Court  of  Gommon  Pleas  for  the 
city  and  county  of  New  York,  providing  for  the  appointment  ol  a  dsck 
by  the  first  and  associate  judges  of  said  oourt,  conflicts  with  the  stala 
constitution  and  is  void. 

Quo  wabbanto,  filed  on  the  relation  of  James  Conner,  clerk 
of  the  citj  and  county  of  New  York,  against  Andrew  Warner, 
for  an  intrusion  into  the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  for  said  city  and  county.  The  defendant  pleaded  the 
statute  of  April  10, 1843,  and  his  appointment  thereunder  by 
the  first  and  associate  judges  of  such  court.  To  this  plea  the 
plaintiff  demurred,  and  his  demurrer  was  upheld,  and  judgment 
ousting  the  defendant  entered  thereon.  The  further  facts  ap- 
pear in  the  opinion. 

«7.  T.  Brady  and  O.  Wood,  for  the  plaintiff  in  error. 

B,  F,  Cutting  and  J.  Van  Buren,  aUtomey  general,  for  the  de- 
fendant in  error. 
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Walwobth,  Chancellor.  The  question  preseated  for  oomdd* 
eration  in  this  case  is,  whether  the  act  of  April,  1843»  which  de- 
tached the  clerkship  of  the  court  of  common  pleas  of  the  ci^ 
and  county  of  New  York  from  the  derk  of  the  cily  and  countj 
elected  by  the  people,  and  gave  the  appointment  to  thxee  of  thie 
judges  of  that  court,  is  not  unconstitutional  and  void.  TheeighUi 
section  of  the  fourth  article  of  the  constitution  provides  thatderba 
of  counties,  including  the  clerk  of  the  city  and  county  of  New 
York,  shall  be  chosen  by  the  electors  of  the  respectiTe  counties. 
And  the  next  section  requires  clerks  of  courts,  except  thosa 
whose  appointment  is  provided  for  by  the  eighth  section,  to  be 
appointed  by  the  courts  of  which  they  axe  clerks.  Special  pro- 
vision is  also  made,  in  the  thirteenth  section,  in  relation  to  tha 
clerkship  of  the  oyer  and  terminer  and  general  sessions  of  the 
peace  of  the  city  and  county  of  New  York;  which  clerkship  at 
the  time  of  the  adoption  of  the  constitution  was  a  separate  and 
distinct  office  from  that  of  the  clerk  of  the  city  and  county, 
which  was  then  united  with  the  clerkship  of  the  court  of  com- 
mon pleas,  as  organized  under  the  act  of  1821. 

It  is  evident  from  the  exception  contained  in  the  ninth  sec- 
tion of  the  article  before  refeired  to,  that  the  feamers  of  the 
constitution  intended  to  make  the  clerkships  of  certain  coorta 
elective,  under  the  designation  of  clerks  of  counties,  and  of  the 
clerk  of  the  diy  and  county  of  New  York.  By  the  common  law 
there  were  no  officers  who  were  propeily  denominated  clerks  of 
counties;  nor  was  there  any  statute  in  this  state  providing  for 
the  appointment  of  officers  by  that  name.  In  England,  there 
was  in  each  county  a  clerk  of  the  peace  who  was  appointed  by 
the  cusios  rotudorum  of  the  county,  and  was  clerk  of  the  court  of 
general  sessions  of  the  peace.  The  sheriffs  also  held  courts  which 
were  called  county  courts;  and  such  sheriffs  had  the  appointment 
of  the  clerks  of  such  courts,  who  were  sometimes  called  ooun^ 
clerks,  though  they  were  more  properly  styled  clerks  of  the 
county  courts.  By  the  ordinance  of  the  fifteenth  of  May,  16d9, 
for  the  establishing  of  courts  of  judicature  in  the  province  of 
New  York,  inferior  courts  of  common  pleas  and  courts  of  genenJ 
sessions  of  the  peace  were  appointed  to  be  holden  in  the  sevecal 
counties. 

The  establishment  of  courts  of  justice  in  the  colonies  was  a 
prerogative  of  the  crown,  as  well  as  the  appointment  of  the 
judges  and  officers  of  such  courts.  And  as  these  courts  of  ooob- 
mon  pleas  were  called  county  courts,  the  clerks  appointed  lor 
them  by  the  colonial  governors,  in  the  course  of  time,  acquized 
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the  name  of  county  clerks.  They  were  also  clerks  of  the  courts 
of  general  sessions  in  their  respective  counties,  and  the  regis- 
ters of  deeds,  etc.  That  the  clerk  of  the  court  of  common  pleas, 
by  virtue  of  his  office,  had  the  recording  of  deeds,  may  be  in- 
ferred from  the  fact  that  in  one  of  the  early  fee  bills  the  clerk  of 
that  court  has  a  specific  allowance,  by  the  folio,  for  that  service. 
It  is  evident,  therefore,  that  in  the  several  counties  in  this  state, 
except  the  city  and  county  of  New  York,  where  the  jurisdiction 
of  the  mayor's  court  and  court  of  general  sessions,  under  the 
Monigomeiy  charter,  was  co-extensive  with  the  limits  of  the 
county,  the  clerkship  of  the  court  of  common  pleas  was  the  orig- 
inal or  primary  office,  and  that  the  clerkship  of  the  peace,  and 
the  keeping  of  the  records  of  the  county  generally^  were  ex 
officio  powers  intrusted  to  such  clerks.  By  the  original  charter 
of  the  city  of  New  York,  the  city  only  embraced  Manhattan  island, 
and  was  not  therefore  co-extensive  with  the  limits  of  the  county. 
And  if  there  were  any  separate  courts  of  common  pleas  and  gen- 
eral sessions  of  the  peace  existing  for  the  whole  county  previous 
to  the  Montgomery  charter,  they  probably  were  abolished  when 
the  jurisdiction  of  the  mayor's  court  and  of  the  court  of  general 
sessions,  which  were  to  be  held  under  that  charter,  were  directed 
to  embrace  the  limits  of  the  whole  county.  The  county  clerk- 
ship, therefore,  if  it  ever  had  existed  as  a  part  of  the  office  of 
the  clerk  of  the  court  of  common  pleas  of  the  city  and  county, 
became  merged  in  the  new  clerkship  provided  for  in  the  charter; 
or  rather  by  this  extension  of  the  clerkship  which  had  existed 
under  the  old  charter.  By  the  Montgomery  charter  the  common 
clerk  of  the  city  was  to  be  clerk  of  the  mayor's  court  and  also 
clerk  of  the  peace,  and  of  the  general  sessions  for  the  cit^  and 
county  of  New  York. 

All  these  duties  therefore  became  united  in  this  officer,  who  vras 
thereafter  in  fact,  if  not  in  name,  the  clerk  of  the  city  and  county 
of  New  y  ork.  The  duties  of  clerk  of  the  general  sessions  of  the 
peace  and  of  the  court  of  oyer  and  terminer,  and  also  of  recorder 
of  deeds  and  mortgages,  were  subsequently  vested  in  separate 
and  distinct  officers,  whose  appointments  are  specifically  pro- 
vided for  in  the  new  constitution.  But  at  the  time  of  the  adop- 
tion of  the  present  constitution,  the  derk  of  the  city  and  county 
of  New  York  was  the  clerk  of  the  court  of  common  pleas,  which 
liad  then  recently  been  reorganized,  and  the  greatest  part  of  the 
emoluments  of  his  office  at  that  time  must  have  arisen  from  that 
source.  Previous  to  that  time,  nearly  every  duty  which  orig- 
inally belonged  to  the  office,  under  the  Montgomery  charter, 
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except  that  of  the  clerkship  of  the  mayor's  court,  which  was 
then  called  the  court  of  common  pleas,  had  been  taken  from  it 
and  transferred  to  separate  and  distinct  officers.  And  the  trans- 
f orring  that  clerkship  by  this  subsequent  act  of  legislation  to  a 
new  officer,  to  be  appointed  in  a  mode  not  authorized  by  the 
constitution,  was  in  substance  a  transferring  to  him  of  the  office 
to  which  the  relator  had  been  elected  for  three  years,  and  was 
taking  from  the  electors  of  the  city  and  county  of  New  York, 
the  right  to  choose  the  officer  who  was  intended  to  be  des- 
ignated, by  the  framers  of  the  constitution,  by  the  name  of  the 
clerk  of  the  city  and  county  of  New  York.  If  this  can  be  done 
VI  relation  to  this  officer,  I  see  nothing  to  prevent  the  legisla- 
ture from  taking  from  the  clerks  of  other  counties  the  duties  of 
clerks  of  the  courts  of  common  pleas  and  general  sessions,  and 
the  recording  of  deeds  and  mortgages,  and  appointing  separate 
and  distinct  officers  to  discharge  those  duties,  and  by  a  mode 
of  appointment  which  the  framers  of  the  constitution  never  in- 
tended. By  directing  the  mode  of  appointing  particular  officers, 
the  framers  of  the  constitution  certainly  did  not  intend  to  take 
from  the  legislature  the  power  to  regulate  the  duties  of  such 
officers,  either  by  prescribing  new  duties  to  bo  performed,  or  di- 
recting the  discontinuance  of  duties  which  the  public  interest  no 
longer  required  to  be  performed  by  any  one.  And  the  fees  and 
emoluments  of  office  may  not  only  be  reduced  by  direct  legis- 
lation, but  incidentally  by  the  division  of  towns  and  counties, 
and  the  erection  of  new  courts,  etc.,  as  the  public  good  may 
from  time  to  time  require.  But  when  the  legislature,  as  in  this 
case,  assumes  the  power  to  take  from  a  constitutional  officer  the 
substance  of  the  office  itself,  and  to  transfer  it  to  another  who 
is  to  be  appointed  in  a  different  manner  and  to  hold  the  office  by 
a  different  tenure  than  that  which  was  provided  for  by  the  con- 
stitution, it  is  not  a  legitimate  exercise  of  the  right  to  regulate 
the  duties  or  emoluments  of  the  office,  but  an  infringement 
upon  the  constitutional  mode  of  appointment. 

Again;  even  if  the  legislature  had  the  constitutional  right  to 
transfer  the  duties  of  the  clerkship  of  the  court  of  common 
pleas  to  a  new  officer,  to  be  appointed  by  the  court  under  the 
provisions  of  the  ninth  section  of  the  fourth  article  of  the  con- 
stitution, or  even  to  be  appointed  in  the  mode  prescribed  for 
tlie  appointment  of  clerks  and  other  officers  of  courts  whose  ap- 
pointment was  not  otherwise  provided  for  in  the  constitution,  the 
mode  of  appointment  prescribed  by  the  act  of  1813,  was  not  in 
accordance  with  either  the  ninth  or  the  thirteenth  section  of 
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Ibftt  article.  The  act  of  1843  does  not  give  the  appointment  of 
the  new  dak  to  the  court,  but  to  three  of  the  judges  of  chat 
court,  to  iiie  exclusion  of  the  other  judgeB;anddec]iEae8thatthoee 
three  judges  shall  be  deemed  the  court  for  that  purpose.  It  is 
true,  l>7  the  general  law,  all  or  either  of  those  judges  were 
authorised  to  hold  the  court  in  the  absence  of  the  other  judges. 
But  the  other  judges  had  the  ri^t  to  be  present  in  court  if  ihej 
thought  proper  to  do  so,  upon  all  occasions  when  the  court  waa 
in  session.  If  an  appointment  is  to  be  made  by  the  court  of  an 
officer  whose  appointment  is  given  to  such  court  by  the  consti- 
tution, any  number  of  the  judges  who  are  competent  to  hold 
the  court  for  such  a  purpose  may  make  the  appointment  if  the 
other  judges  ot  the  covaci  do  not  think  proper  to  attend  and 
participate  in  the  act.  But  the  legislature  can  not  constitution- 
ally deprive  any  of  the  proper  judges  of  the  court  of  the  right  to 
attend  and  participate  in  the  appointment  of  the  officer  who  is 
to  be  appointed  by  such  court.  By  the  constitution,  aU  or  any 
of  the  justices  of  the  supreme  court  are  authorized  to  hold  that 
court.  And  therefore  the  chief  justice,  if  holding  the  court 
alone  at  any  of  the  regular  terms  thereof,  may  appoint  an  of- 
ficer whose  appointment  is  Tested  in  the  court  by  the  constitu- 
tion. But  a  law  which  should  give  the  appointment  of  the 
clerks  of  that  court  to  the  chief  justice  alone,  and  declare  that  he 
should  be  deemed  the  supreme  court  for  that  purpose,  would  be 
a  manifest  violation  of  the  constitution.  In  the  case  under  con- 
ttderation,  the  plea  of  Warner  does  not  allege  that  he  was  ap- 
pointed by  the  court,  or  that  the  appointment  was  made  at  the 
time  and  place  prescribed  by  law  for  holding  such  coiui.  He 
merely  states  that  the  three  individuals  who  held  the  offices  of 
first  judge  and  associate  judges  of  the  court  by  virtue  of  the  ad- 
ministrative power  and  authority  conferred  upon  and  vested  in 
them  by  the  act  of  April,  1843,  appointed  him  derk  of  the  court  of 
oommon  pleas  for  the  city  and  county  of  New  York.  It  does  not 
appear  from  this  plea,  therefore,  that  he  was  in  fact  appointed 
by  the  court,  or  at  a  time  and  place  when  any  other  of  the 
judges  of  the  court  had  any  right  to  be  present  and  to  act  aa 
aaembers  of  the  court. 

In  any  view  which  can  be  taken  of  the  subject,  the  plea  of  the 
defendant  did  not  show  that  he  had  any  legal  right  to  the  office, 
and  the  plaintiffs  in  the  court  below  were  entitled  to  judgment 
upon  the  demurrer.  The  right  of  the  relator  to  act  as  the  clerk 
of  the  court  of  common  pleas,  was  not  derived  from  the  statutes 
of  the  state,  but  from  the  charter  of  the  city  and  the  conatitii- 
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tion  of  182L  The  repeal  of  the  statatoiy  provisions  on  the 
■subject,  therefore,  did  not  in  any  way  impair  his  right  to  the 
office.  And  as  the  whole  of  the  defendant's  plea,  which  was  an 
entirety,  was  adjudged  bad  upon  the  demurrer,  the  right  of  the 
velator,  as  stated  in  the  information,  stood  admitted  upon  the 
vecord. 

The  judgment  of  ihe  suprame  court  should  therefore  be  af- 
firmed. 

Johnson,  Senator.  Two  material  questions  are  raised  by  this 
writ  of  error.  First,  whether  so  much  of  the  act  entitled  ''An 
act  relating  to  the  court  of  common  pleas  for  the  city  and 
couniy  of  New  York,"  passed  April  10, 1843,  Stat.  1843,  p.  63, 
as  provides  for  the  appointment  of  a  clerk  by  the  first  and  as- 
sociate judges  of  said  court,  is  in  conflict  with  the  eighth  and 
ninth  sections  of  the  fourth  article  of  the  constitution  of  this 
state.  Secondly,  whether  under  the  facts  disclosed  by  the  plead- 
ings and  admitted  by  the  demurrer,  the  judgment  of  the  su- 
preme court,  if  right  in  ousting  Warner,  is  correct  in  adjudging 
Oonner  to  have  the  right  and  title  to  the  office  of  clerk  of  the 
court  of  common  pleas.  It  is  unnecessary  to  review  the  several 
legislative  provisions  relating  to  the  clerkship  of  that  court,  but 
it  is  sufficient  to  say,  that  previous  to,  and  at  the  time  of  the 
adoption  of  the  present  constitution,  the  clerk  of  the  city  and 
county  of  New  York  was  the  clerk  of  the  court  of  common 
pleas.  It  is  also  a  well-known  historical  fact,  that  clerks  of 
counties  at  the  date  of  the  constitution  were  clerks  of  the  courts 
of  common  pleas  in  the  several  counties.  Such  being,  then,  the 
condition  of  these  offices,  it  was  provided  by  the  section  referred 
to,  "  that  sheriffis  and  clerks  of  counties,  including  the  register 
and  clerk  of  the  city  and  county  of  New  York,  shall  be  chosen 
by  the  electors  of  the  respective  counties  once  in  every  three 
years."  The  ninth  section  of  the  same  article  provides  that 
*'  the  clerks  of  courts,  except  those  clerks  whose  appointment 
is  provided  for  in  the  preceding  section,  shall  be  appointed  by 
the  courts  of  which  they  respectively  are  clerks."  It  will  not 
be  denied  but  that  the  clerks  of  those  courts,  the  clerkship  of 
which  was  then  held  by  a  county  clerk,  come  within  the  excep- 
tion mentioned  in  the  ninth  section,  nor  but  that  these  courts, 
having  clerks  thus  provided,  were  prohibited  from  appointing 
their  oMm. 

It  would  seem,  therefore,  difficult  to  assign  a  reason  why  the 
clerk  of  the  common  pleas  of  the  city  and  county  of  New  York 
does  not  come  within  the  same  exception.    It  would  no  doubt 
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be  considered  an  unauthorized  act  for  the  legislature  to  pass  a 
law  authorizing  the  courts  of  the  common  pleas  throughout  the 
fita^e,  to  appoint  clerks  to  discharge  those  duties  of  the  court 
now  discharged  by  the  county  clerks.  But  it  is  manifest  that 
the  fmmers  of  the  constitution  intended  to  make  provision  that 
the  clerk  of  the  common  pleas  for  the  city  and  county  of  New 
York  should  be  elected  by  the  people  under  the  eighth  section, 
because  they  make  another  exception  for  the  appointment  of  the 
clerk  of  the  court  of  oyer  and  terminer  and  general  sessions  of 
the  peace  in  said  city,  under  the  thirteenth  section  of  the  fourth 
article,  by  specifically  requiring  such  court  to  appoint  its  own 
clerk.  No  notice  by  name  is  taken  of  the  clerk  of  the  common 
pleas  of  the  city  and  county  of  New  York  in  the  constitution,  and 
as  the  clerk  for  that  city  and  county  was  clerk  of  no  other  court 
but  the  common  pleas,  unless  therefore  provision  was  made  for  his 
election  under  the  eighth  section,  it  would  follow  that  the  consti- 
tution left  the  court  of  common  pleas  for  that  city  and  county 
without  any  derk,  or  the  power  of  appointing  one,  unless  under 
the  provisions  of  the  ninth  section,  which,  as  has  been  stated,  is 
confined  to  cases  not  provided  for  by  the  preceding  section. 

Was  the  appointment  of  the  defendant  below  by  the  first 
judge  and  the  two  associate  judges  an  appointment  by  the  court 
within  the  true  meaning  and  intent  of  the  ninth  section  ?  At 
the  time  of  the  adoption  of  the  constitution,  the  court  of  com- 
mon pleas  was  composed  of  the  first  judge,  the  mayor,  recorder, 
and  aldermen  of  the  ciiy.  No  valid  law  has  since  been  passed 
excluding  the  mayor,  recorder,  or  aldermen  from  the  right  to 
sit  as  judges  in  that  court;  and  unless  the  legislature  has  power 
to  designate  any  number  of  the  judges  and  make  them  the  court 
pro  hoc  vice,  the  appointment  of  the  defendant  below  was  not  in 
accordance  with  the  constitution.  There  is  no  warrant  for  des- 
ignating a  portion  of  the  judges  of  a  court  to  perform  a  duty 
which  the  constitution  has  devolved  upon  the  court  itself.  An 
act  authorizing  the  first  judge  of  the  county  courts  to  appoint  a 
district  attorney,  would  not  be  a  greater  departure  from  the 
constitutional  delegation  of  power.  Such  a  disregard  of  a  con- 
stitutional provision  ought  not  to  receive  the  least  countenance 
from  this  court.  It  would  afford  a  precedent  for  further  un- 
justifiable legislative  innovations  upon  the  constitution.  Nor 
can  the  appointment  in  question  be  sustained  under  that  clause 
of  the  thirteenth  section  of  the  fourth  article,  which  declares 
that  **  such  clerks  and  other  officers  of  courts  whose  appoint- 
ment is  not  herein  provided  for,  shall  be  appointed  by  the  several 
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courts  or  by  the  goTemor,  with  the  consent  of  the  senate,  as  may 
be  directed  by  law."  It  would  be  liable  to  the  same  objection 
that  it  is  not  an  appointment  by  the  court,  bat  by  certain  mem- 
bers of  it.  In  whatever  light,  therefore,  this  appointment  is 
▼iewed,  there  can  be  no  doubt  but  that  it  was  unauthorized  and 
Toid.  The  judgment  of  ouster  pronounced  by  the  supreme 
court  was  therefore  right. 

The  second  question — ^whether  that  part  of  the  judgment  of 
the  supreme  court,  by  which  the  title  to  the  office  of  clerk  of  the 
eommon  pleas  and  county  court  is  determined  to  be  in  the  rela- 
tor, is  correct — remains  to  be  considered.    It  was  contended  on 
the  argument  of  this  cause  by  the  counsel  for  the  plaintiff  in 
error,  that  the  denial  of  the  defendant  below  in  his  plea  of  the 
title  of  the  relator,  when  taken  in  connection  with  the  averment 
in  the  information,  that  the  relator  was  clerk  of  the  city  and 
county  of  New  York,  formed  an  issue  which  would  prevent  this 
court  upon  this  demurrer  from  giving  judgment  in  favor  of  the 
relator  upon  this  branch  of  the  information.    But  it  will  be  seen 
on  examination,  that  the  plea  does  not  deny  that  Conner  was 
derk  of  the  ciiy  and  county  as  was  alleged,  but  that  he  was  not 
both  such  clerk  and  derk  of  the  common  pleas  and  county 
court.    This  denial  is  based  upon  the  fact  set  up  in  another  part 
of  the  plea,  that  the  defendant  below  had  been  appointed  clerk 
under  the  act  of  1843.     The  defendant  makes  no  claim  to  be 
county  derk,  nor  does  he  pretend  to  show  title  to  that  office  in 
any  one  else.    Now,  although  it  might  be  true  that  the  relator 
had  shown  himself  entitled  to  the  office  of  clerk  of  the  city  and 
coiuily,  it  by  no  means  followed  as  the  plea  alleges  that  he  wan 
entitled  to  both  clerkships.     This  is  the  whole  scope  of  tbc  plea, 
and  the  argument  in  the  former  branch  of  the  case  proceeded 
upon  such  an  assumption.     It  having  been  shown  that  the  de- 
fendant has  no  claim  or  title  to  the  office  of  clerk  of  the  com- 
mon pleas,  it  follows  as  matter  of  fact,  that  the  relator  is  such 
derk,  because  it  is  substantially  admitted  that  he  is  the  clerk  of 
the  dty  and  county.     The  act  of  1843  did  not  abolish  the  right 
of  the  county  clerk  to  act  as  clerk  of  the  court  of  common  pleas, 
on  account  of  its  conflict  with  the  constitution.     Such  being  my 
views  of  the  whole  case,  I  am  in  favor  of  affirming  the  judgment 
of  the  supreme  court. 

FoLSOM,  Senator.  Were  it  now  an  open  question  as  to  the 
mode  in  which  the  clerk  of  any  judicial  court  should  be  ap- 
pointed to  office,  expediency  would  seem  to  me  to  require 
that  the  appointment  emanate  from  the  court  itself  in  which  lie 


748  Wabneb  v.  Peoplk.  [New  York, 

ia  to  exerdae  his  f unotions.  Bnt  the  fnuneiB  of  the  coii8titatio& 
of  this  state,  while  reoogiuzijig  this  principle  in  reference  to 
other  judicial  tribunals,  expressly  proYided  otherwise  as  to 
county  clerks,  who  were  ex  officio  clerics  of  the  courts  of  com- 
mon pleas  in  their  respectiye  counties.  These  were  made  elect* 
ive,  and  such  has  been  the  uniform  practice  throughout  the 
state,  until  the  legislature  of  1843  passed  an  act,  providing  tiiat 
the  clerk  of  the  court  of  common  pleas  for  the  cily  and  county 
of  New  York  should  be  appointed  by  the  court.  The  reasons 
assigned  for  this  change  are  good  on  the  score  of  expediency;  bat 
it  amounts,  in  my  opinion,  to  an  amendment  of  the  oonstitntion, 
which  the  legislature  is  not  competent  to  make. 

But  while  it  is  admitted  on  the  part  of  the  plaintiff  in  error 
that  such  are  the  provisions  of  the  constitution,  it  is  argued 
that  *'  the  legislature  being  soTereign,  possesses  all  powers  over 
the  subject,  not  taken  from  it  by  the  constitution,  and  when  the 
legislature  acts,  a  court  must  see  its  way  dear  before  they  will 
pronounce  its  acts  void  for  transcending  its  powers."  The  sot* 
ereignty  of  the  legislature  is,  howeyer,  not  without  its  limita- 
tions; else  of  what  avail  are  written  constitntions,  on  whose 
provisions  the  legislative  power  may  trample  whenever  it  may 
think  fit?  Of  what  value  are  the  most  important  franchisee,  in- 
volving great  public  interests,  even  when  protected  by  the  sol- 
emn guaranties  of  the  constitution,  if  they  may  be  invaded  and 
disregarded  whenever  the  increase  of  population  or  business,  as 
argued  in  this  case,  may  seem  to  render  it  expedient?  The  mis- 
chievous effects  of  the  principle  contended  for  by  the  plaintifl 
in  error,  have  been  already  felt  in  reference  to  such  interests, 
and  it  becomes  essential  to  their  security  that  our  judicial  tri- 
bunals should  interpose  their  authority  to  guard  against  this 
van  ton  abuse  of  power.  The  proper  remedy  in  such  cases  is  bj 
constitutional  amendments;  and  in  that  way  only  can  a  change 
be  made.  In  my  opinion  the  decision  of  the  supreme  court 
in  this  case  should  be  affirmed. 

PoBTEB,  Senator,  gave  a  dissenting  opinion. 

On  the  question  being  put, '  *  Shall  this  judgment  be  reversed  V 
the  members  of  the  court  voted  as  follows: 

For  reversal:  Senators  Clabx  and  Pobteb — 2. 

For  affirmance:  The  president,  the  chancellor,  and  Senators 
Backus,  Beeemait,  Bockeb,  Bubbham,  Chambebladt,  Dxhhistob, 
Dbto,  £id(0N8,  Folsom,  Haih),  Habd,  Johhsoh,  Lbskbb,  Lott, 
ScoviLL,  Sedgwick,  Smm,  Vabnet — ^20. 

Judgment  affirmed. 


Dec  1845.]  Boyd  v.  WsEKa  749 

"PowKSL  OF  Leoislatubx  oveb  Publio  OFiTCEBSy  especiaUy  with  referenoo 
fco  the  enlacgiiig  or  diminishing  the  duties  and  emoluments  thereof:  flobe  v. 
Hemdenon,  25  Am.  Dec  677,  and  note,  where  this  subject  is  discussed  at 
length.    If  the  compensation  of  an  officer  is  regulated  by  the  constitution, 
the  l^slatnre  can  not  modify  it:  Haynea  v.  StaJte,  39  Id.  187.    If  a  statute 
creates  an  office  previously  Imown  to  the  common  law,  reference  must  be  had 
to  that  law  to  ascertain  the  officer's  duties  and  the  manner  of  performing  the 
Bame:  Kirksey  v.  Baiee^  31  Id.  7*22.    The  principal  case  is  a  leading  one  in  the 
state  in  which  it  arose,  to  the  eflfect  that  the  legislature  may  iocrease  or 
diminish  the  fees  of  an  officer:  Co?ien  v.  Wright,  22  Gal.  320;  Cfreen  v.  Mayor, 
8  Abb  Pr.  29;  PhiUipa  v.  Mayor,  1  Hilt.  490;  Cmner  v.  Mayor,  6  N.  Y.  300: 
Smith  T.  Mayor,  37  Id.  520;  People  v.  French,  24  Hun,  263.    If,  however, 
the  constitution  provides  for  the  mode  of  api>ointment,  and  prescribes  the 
duties  of  the  office,  the  legislature  can  not  alter  or  abolish  it,  or  provide  a 
different  mode  of  appointment:  People  v.  Draper,  15  N.  Y.  552;  People  v. 
Raymond,  37  Id.  433.    In  People  v.  AlbertMn,  55  Id.  55,  the  principal  case  !• 
cited  to  the  effect  that  a  statute  plainly  inconsistent  with  the  constitution, 
will  not  be  upheld  under  the  pretense  of  a  liberal  or  enlightened  interpreta- 
tion, or  in  deference  to  the  judgment  of  the  legislature,  or  some  supposed 
necessity;  and  in  Cornier  v.  City  qf  New  York,  2  Sandf.  363,  it  is  referred  to 
as  oontfl^ng  a  correct  history  of  the  clerkship  of  the  city  and  county  of  New 
York. 


Boyd  v.  Weeks. 

[3  Dsmo,  821.] 
Btidencb  ow  ths  Patment  ot  a  Promissory  Notb,  pendenU  lite,  can  not 
be  given  in  evidence  under  the  general  issue.    Such  defense  must  be  set 
up  by  a  plea  of  puis  darrein  eontintumee, 

AssuMFBrr.    The  opinion  states  the  facts. 

Clinton  DewiU,  for  the  plaintiff  in  error. 

Edward  Sandford,  for  the  defendant  in  error. 

Walwobth,  Chancellor.  The  action  in  the  court  below  was 
commenced  by  the  filing  and  serrice  of  a  declaration  under  the 
statute,  for  the  recovery  of  the  amount  due  upon  a  promissory 
note  at  the  time  of  the  commencement  of  the  suit.  The  defend- 
ant pleaded  the  general  issue  only,  and  the  only  question  is 
whether  he  was  authorized  under  that  plea  to  give  in  evidence, 
payment  of  the  note  pendente  lite.  Under  the  general  issue,  the 
defendant  may  give  in  evidence  payment  of  the  debt  for  which 
assumpsit  is  brought,  if  such  payment  was  made  previous  to  the 
commencement  of  the  suit,  so  that  the  plaintiff  at  that  time  had 
no  subsisting  cause  of  action.  And  this  principle  has  been  car- 
ried so  far  as  to  permit  the  defendant  to  give  in  evidence,  under 
the  general  issue,  a  defense  which  arose  after  the  issuing  of  the 
writ  but  before  the  return  day  thereof,  upon  the  ground  that 
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the  plea  relates  to  the  time  of  the  declaration  and  not  to  any 
previous  date:  Worsunck,  Adm'r,  etc.,  ▼.  Beswick^  10  Bam.  k 
Cress.  676.  But  a  defense  arisin^^  subsequent  to  the  declaration 
must  be  pleaded  in  bar  of  the  further  continuance  of  Uie  suit 
and  not  in  bar  of  the  action  generally.  Such  a  defense,  there- 
fore, can  not  be  given  in  evidence  under  the  general  issue,  but 
must  be  specially  pleaded:  Le  Bret  v.  PapiUon^  4  East,  502; 
Covel  V.  IFc8ton,  20  Johns.  414;  Lee  v.  Levy^  4  Bam.  &  Cress. 
390.  And  if  the  defense  has  arisen  subsequent  to  the  time  when 
the  defendant  has  pleaded  generally  to  the  action,  he  should  set 
•ip  the  defense  by  a  plea  pu,%»  darrein  corUintumce.  The  decision 
of  the  judge  who  tried  the  cause  was  therefore  in  accordance 
with  the  settled  rules  of  law  on  this  subject,  and  the  judgment 
of  the  supreme  court  should  be  affirmed. 

Senators  Lott,  Pobtxb,  and  Bablow  also  delivered  written 
opinions  in  favor  of  affirming  the  judgment  of  the  supreme 
court. 

On  the  question  being  put,  "  Shall  this  judgment  be  re- 
versed?" all  the  members  of  the  court  present  who  had  heard 
the  argument,  to  wit,  the  president,  the  chancellor,  and  senators 
Backus,  Beekxam,  Bbebs,  Bocxse,  Chambeblain,  DBinnsTON ,  Em- 
xoNs,  FoLsox,  Hahd,  Habd,  JomrsoH,  Jonbs,  Lbstkb,  Lott,  Mrr- 
CHELL,  PoBTBB,  SsDGWioK,  and  SxTfH  (tweuly),  voted  for  affirm- 
ance; and  the  judgment  of  the  supreme  court  was  accordingly 
affirmed. 

Mattkbs  or  Dbtuisb,  Abisiko  aitbb  Issue  Joined^  must  be  pleadad 
pMM  datrein  eo9Uintumce:  Jadtaon  v.  Banuojf,  15  Am.  Dec.  242.  Such  pleei 
should  show  the  date  of  the  last  ooatinaailoe,  and  that  the  matter  eoaght  to 
be  pleaded  arose  since  that  time:  Vieouy  v.  Afoort,  27  Id.  323w  Upon  each 
plea  being  interposed,  all  previous  pleas  are  stricken  from  the  record:  Kim- 
ball  V.  IlunthigUm,  25  Id.  590.  Evidence  of  payment  under  the  genenl  inae 
in  <ii*9uni^p§U  is  admissible:  Hcuma  v.  MUlSf  34  Id.  216.  Defendant  will  bs 
compeUed  to  pay  costs  in  order  to  avail  himself  of  the  defense  of  payment 
after  the  commencement  of  the  action:  Steweng  ▼.  Brigga,  S9  Id.  209.  Hie 
principal  case  is  cited  to  the  effect  that  at  common  law,  matters  of  defense, 
such  as  payment,  arising  after  issue,  must  be  pleaded  pma  demrem  eomthm' 
ones  in  PeopU  v.  Baker,  14  Abb.  Pr.  32;  S.  0.,  35  Barb.  114;  BetuiU  v.  Au- 
ntdey,  42  Barb.  193;  S.  C,  27  How.  Pr.  184;  Carpenter  v.  Goodwin^  4  Daly, 
00;  Carpenter  y.  Bell,  I  Bobt  716;  WiUU  ▼.  Ckipp,  9  How.  568;  ffarl  ▼. 
Meeker,  1  Sandf.  625.  In  pleadings  under  the  code  such  defenses  may  be  set 
up  in  the  snswer:  Carpenter  ▼.  Beil,  19  Abb.  Pr.  263;  WUJUe  v.  Ckipp,  9 
How.  Pr.  568w  In  this  lost  case  the  court  said:  *'  The  defendant  may,  after 
suit  Itrought,  settle  the  cause  of  action,  and  then,  in  his  answer,  set  op  such 
lettlement  by  way  of  defense.  Any  facts  existing  at  the  time  the  defendant 
snswers,  and  which  show  that  the  plaintiff  ought  not  to  have  a  jodgnienft 
sgaiust  the  defendant,  may  be  inserted  in  the  answer.** 
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WOLFP  V.  KOPPBL. 

[2  Dsno,  a68.] 

Pactob  Who  Skllb  undbk  a  Del  Cbbuerb  Gomiossion  is  absolutely  lia- 
ble to  pay  the  price  for  which  the  giMxU  were  sold,  when  the  credit  has 
expired.  His  oontnct  is  not  such  as  is  required  to  be  in  writing  by  the 
statute  of  f ranilsi  as  being  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another. 

Assumpsit,  to  recoyer  tbe  price  of  certain  goods  sold  by  the 
defendants,  as  plaintiff's  factors,  under  a  del  credere  commis- 
sion.  The  defendants  moved  for  a  nonsuit  on  the  ground  that 
their  promise  of  guaranty  was  not  in  writing.  The  motion  was 
denied,  and  judgment  given  for  the  plaintiff. 

Oeorge  Wood,  for  the  plaintiffs  in  error. 

(7.  E.  Benedict,  for  the  defendant  in  error. 

PoBTEB,  Senator.  This  writ  of  error  seems  to  have  been 
brought  to  determine  whether  the  agreement  of  a  factor  to 
guarantee  the  sales  made  by  him  is  a  contract  within  the  statute 
of  frauds,  requiring  an  agreement  in  writing  to  prove  its  exist- 
ence. This  necessarily  involves  an  inquiry  into  the  nature  of 
the  contract  which  tlie  factor  makes  in  such  a  case.  The  plaint- 
iff insists  that  one  acting  under  a  del  credere  commission  is  a 
guarantor  or  surety  for  the  debt  which  the  purchaser  of  the 
goods  contracts;  while  the  defendants,  on  the  other  hand,  main- 
tain that  the  factor  contracts  an  original,  absolute  obligation  to 
pay  the  principal  the  amount  of  the  sales,  at  the  expiration  of 
the  term  of  credit.  It  depends  upon  the  character  of  the  con- 
tract in  this  respect,  whether  the  promise  of  the  factor  is  to  pay 
the  debt  of  another,  or  his  own  proper  debt,  and  consequently 
whether  it  can  be  proved  by  parol. 

I  find  no  case  decided  prior  to  the  year  1816,  which  favors  the 
position  taken  by  the  defendants.  Previous  to  that  time,  there 
are  many  cases  directly  hostile  to  that  position.  In  1786,  in  the 
case  of  Orove  v.  Dubois,  1  T.  B.  112,  Lord  Mansfield,  0.  J., 
held  that  the  engagement  of  a  broker,  acting  under  a  del  credere 
commission,  was  absolute;  and  that  he  was  liable  in  the  first  in- 
stance, and  at  all  events.  Buller,  J.,  agreed  with  him  fully,  and 
said  he  had  never  heard  the  inquiry  made,  whether  a  demand 
had  been  made  upon  the  purchaser.  We  find  these  two  very 
distinguished  judges  speaking  of  this  as  a  familiar  principle, 
and  one  universally  acknowledged  and  practiced  upon.  The 
case  of  Scott  v.  Mackenzie,  decided  in  Scotland  in  1795,  involved 
the  same  principle.     The  defendant,  a  factor,  acting  under  a  dd 
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credere  commission,  at  the  request  of  his  pzincipal  transmitted 
the  proceeds  of  the  sales  in  a  bill  on  a  house  in  London.  The 
parties  to  the  bill  failed  before  payment.  On  the  question  as 
to  the  liability  of  the  factor,  the  court  in  Scotland  decided  that 
no  payment  but  such  an  one  as  would  have  satisfied  a  proper 
debt,  was  sufficient  to  discharge  the  factor;  and  gave  judgment 
for  the  plaintiff.  This  judgment  was  affirmed  in  the  house  of 
lords  in  1796:  6  Bro.  P.  0.  280.  In  HaughUm  t.  Mdiihews,  3 
Bos.  &  Pul.  489,  Chamber,  J.,  says,  that  where  a  factor  sells  un- 
der a  del  credere  commission,  he  becomes  responsible  for  the 
price,  and  he  is  to  be  considered,  as  between  himself  and  the 
vendor,  as  the  sole  owner  of  the  goods.  In  the  same  case  Ijord 
Alvanley,  C.  J.,  says,  that  the  effect  oi  Add  credere  comniission 
is  to  make  the  factor  responsible  for  the  value  of  the  goods  to 
his  principal.    These  opinions  were  given  in  1803. 

Mr.  Bell,  in  his  commentaries,  published  in  1816,  at  p.  378, 
lays  down  the  rule  thus:  **  The  correct  legal  import  of  a  dd 
credere  engagement,  is  an  engagement  to  be  answerable  as  if  the 
person  so  binding  himself  was  the  proper  debtor.  This  seems 
to  be  the  correct  legal  import  of  the  undertaking;  and  it  is  as 
nearly  as  possible,  the  meaning  of  the  Italian  phrase  which  we 
have  adopted.  He  is  placed  in  relation  to  the  principal,  pre- 
cisely in  the  same  situation,  as  if  he  had  actually  received  in  loan, 
the  money  of  the  principal."  Paley  on  Agency,  p.  39,  adopts 
the  same  rule.  Mr.  Comyn,  in  his  treatise  on  contracts,  vol.  1,  p. 
258,  is  equally  explicit  in  his  statement  of  this  rule.  He  says, 
'*  a  factor  dd  credere,  on  the  sale  of  the  goods  makes  himself 
absolutely  liable  in  the  first  instance,  for  the  payment  of  the 
price  of  such  goods,  in  the  same  manner  as  if  he  were  himself 
the  purchaser,  and  was  debited  for  them  by  the  principals  as 
such."  Chancellor  Kent,  in  the  first  edition  of  his  comment- 
aries, published  in  1826,  states  his  view  at  that  time  of  the  law 
on  this  point  as  follows :  '*  When  a  factor  acts  under  a  dd  credere 
commission  for  an  additional  premium  he  becomes  liable  to  his 
priucipal  when  the  purchase  money  falls  due;  for  he  is  substi- 
tuted for  the  purchaser,  and  is  bound  to  pay,  not  conditionally, 
but  absolutely,  and  in  the  first  instance:"  2  Kent's  Com.,  1st  ed., 
487.  The  principle  is  stated  in  the  same  vmy  in  2  Chit«  Com. 
L.  220,  221. 

Here  we  have  a  whole  current  of  decisions  and  a  coincidence 
of  opinions  among  eminent  authors,  in  favor  of  the  absolute 
liability  of  the  factor  to  pay  the  price  for  which  goods  are  sold 
under  such  a  commission,  when  the  credit  has  expired.     This 
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should,  I  think,  settle  the  question.  But  the  doctrine  has  been 
questioned,  and  finally  oTermled  in  England.  It  was  firafe 
doubted  in  MorrxB  v.  Cleasby,  4  Mau.  &  Sel.  566,  decided  in 
1816;  and  Chancellor  Kent,  in  the  fourth  edition  of  his  com- 
mentaries, modifies  what  he  had  before  stated,  and  treats  the 
point  as  a  vexata  questio,  while  in  a  note  to  his  last  edition,  he 
says,  it  is  now  settled  in  England,  that  the  factor  is  only  a 
surely  for  the  solvency  of  the  purchaser.  I  do  not  find,  how« 
ever,  that  the  recent  innovation  in  England  has  been  adopted 
in  this  country,  except  in  Thompaon  t.  Perkma^  3  Mason,  282, 
where  Mr.  Justice  Story  has  followed  the  case  of  Morris  t. 
Gleasby^  4  Mau.  k  Sel.  566.  We  are  now  asked  to  give  the  new 
rule  the  sanction  of  this  court.  But  in  my  judgment  we  should 
not  follow  the  courts  in  England  in  their  departure  from  the 
former  rule.  This  is  a  class  of  contracts  that  have  existed  in 
this  country  as  long  as  commerce  has  flourished,  and  under 
which  business  is  daily  transacting  to  a  large  amount.  The 
understanding  of  the  mercantile  communily  has,  I  apprehend, 
been  general  and  uniform,  that  the  agreement  beween  the  prin* 
eipal  and  factor  was  original  and  absolute  to  pay  the  price  of 
the  sale,  deducting  the  commission,  at  the  time  the  credit  ex* 
pired.  Doubtless  the  &ctor  expected  the  fund  would  be  re- 
eeived  from  the  piurchaser;  but  whether  received  or  not,  he 
charges  himself  with  the  amount  in  his  account  with  his  prin- 
cipal. A  contrary  rule  would  require  the  principal  to  exhaust 
his  remedy  against  the  purchaser,  in  order  to  determine  his  in- 
solvency, before  he  could  charge  the  factor  as  surely. 

The  supreme  court  of  Massachusetts  have  had  this  question 
before  them,  and  have  adhered  to  the  law  as  it  was  understood 
in  England  prior  to  1816.  In  Swan  v.  NetmiOi,  7  Pick.  220 
[19  Am.  Dec.  282],  decided  in  1828,  Parker,  0.  J.,  in  giving  the 
opinion  of  the  court,  speaking  of  a  del  credere  contract,  says; 
"  The  legal  effect  of  such  a  contract  is,  to  make  the  defendants, 
the  factors,  liable  at  all  events  for  the  proceeds  of  the  sale,  so 
that  according  to  some  authorities,  though  denied  by  others, 
they  may  be  charged  in  vndebiUataB  aasumpnt,  or  for  goods  sold 
to  them.  And  there  seems  to  be  no  good  reason  why  they 
should  not  be  so  charged;  if  upon  receiving  the  goods  they  be* 
came  accountable;  except  that  their  liability  is  not  fixed  until 
a  sale  is  made,  or  if  upon  credit,  until  the  time  of  payment  ar- 
rives.''  I  am  not  satisfied  that  the  new  rule  is  an  improvement, 
if  we  were  at  libedy  to  take  our  choice;  but  on  the  other  hand, 
think  it  wise  to  adhere  to  the  old  principle,  that  adjudges  the 
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eontnct  of  ilie  factor  in  such  eases  to  be  an  original  and  abao- 
lute  one,  for  the  payment  of  the  price,  and  shall  therafose  TofeB 
for  affirming  the  judgment  of  the  sapreme  ooorL 

Senator  Folsom  also  deUyered  a  written  opinion  in  &Tor  of 
affirming,  and  Hamp,  Senator,  one  for  reversing  the  judgment  of 
the  supreme  court. 

On  the  question  being  put,  '*  Shall  this  judgment  be  re- 
Tersed?"  the  members  of  the  court  voted  as  follows: 

For  rererBal:  Senators  Hahd  and  Mitqhkll — 2. 

For  affirmance;  Senators  Backus,  Beekmah,  Bxbbs,  Booxbb, 
Oommia,  Dsro,  Emmons,  Folsom,  Johhsoh,  Johsb,  Lott,  PoaasB, 
SsDOwiGK,  Smith,  Talooit,  and  Wbiobt — 16. 

Judgment  affirmed. 

CoMTRAor  Of  FAOfOB  SiLUiro  uHDsa  A  DsL  CasDsai  Oommubiov  msy 
b«  prored  by  purolt  Swan  t.  JTetmitil,  10  Am.  Deo.  282;  Skenoood  t.  Sttpne, 
14  N.  T.  268,  dtiiig  tfaAprinotpsl  omb. 

Faotob  SxLUira  UHom  a  Dsl  Gbxi»es  OoMMnnoir  beeomM  Uabfo  to 
Hm  prinoipol  whon  tfao  porohaoe  monoj  ii  doe.  He  thoo  beoomoo  lobititeted 
for  tho  parohaoer,  and  la  bound  to  pay,  not  oonditionallj,  but  abaolntaly,  in 
tfaa  flxst  inatanoet  OariwHght  t.  Oremet  47  Barb.  ICi  Btaidif  t.  Jmeokmm,  • 
Bosw.  148»  eitfa«  tha  prinoipal 


Ghuboh  t^.  Bull. 

[9  1)1000,410.] 

Wmow  wnx  vov  bb  Foboed  to  an  BLsonoK  botwaaa  h&t  i^ffiA  to 

and  teatamentary  dispooitioDa  in  her  fayor,  nnleaa  Hm  teatotot  baa  da- 
olared  the  aame  to  be  in  lien  of  dower,  either  oTprnaaly  or  bj  neoaaaary 
implioatian.  When  the  teatator'a  intention  la  doabtfnl,  no  elaotion  nead 
be  made. 

PBoymoNB  OF  A  Will  must  bb  bo  Totallt  iNOomnaraiiT  with  tin 
widow'a  olaimof  dower  aa  to  defeat  the  teatator*a  intention  in  ralallon  to 
other  diapoaitiona  of  hia  property  before  an  elaotion  by  the  widow  will 
beoompeUed. 

Dbtibb  or  All  of  a  Tbbtatob'b  FBOPBBrr  to  his  Widow  dming  bar 
widowhood,  and  after  her  marriage  to  hIa  ehfldnn,  la  not  iBOOBaJatnt 
with  her  right  of  dower,  aa  anoh  anbaequent  diapoaition  wHl  be  prwaiiiiMMt 
to  have  been  made  aabjeot  to  ita  l^gai  inddenta. 

Bjbotmsnt  by  Bull  and  his  wife  for  dower  in  the  lands  of  hei 
former  husband.    The  further  facts  appear  in  the  opinion. 

H.  M.  Bomeyn  and  M.  T.  Reynolds,  for  the  plaintiif  in  enror. 

•T.  A.  Spencer^  for  the  defendants  in  error. 
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Walwqbtb,  Ghanoellor.  The  testator,  in  this  case,  demised 
his  real  aad  personal  estate  to  his  wife  during  her  widowhood^ 
and  after  her  death  or  remarriage  he  gave  all  his  property,  exoepi 
some  small  legacies  which  were  bequeathed  to  his  daughtess,  to 
his  throe  sons.  But  he  did  not  state  in  his  will  that  he  intended 
tfaifl  provision  for  his  wife,  dnring  her  widowhood,  to  be  in  lieu 
of  her  dower  in  his  real  estate  after  the  determination  of  sach 
provision,  by  her  remarriage.  And  the  only  question  for  onr  con- 
aiderstion  now  is,  whether  the  disposition  of  his  real  estate  after 
her  remarriage,  is  so  inconsistent  with  her  enjoyment  of  dowev 
therein  subsequent  to  that  time,  as  to  deprive  her  of  such  dower^ 
and  to  leave  her  wholly  unprovided  for  in  case  she  should 


There  is  no  natural  equily  in  the  principle  which  gives  to  the 
husband  the  right  to  dispose  of  his  whole  personal  estate,  the 
joint  earnings  of  himself  and  wife,  to  her  exclusion;  nor  in  thai 
which  gives  him  the  power  to  dispose  of  the  whole  real  estate 
CBUsept  the  use  of  one  third  thereof  during  the  life  of  the  vrife* 
Hence,  the  courts  have  always  been  astute  in  protecting  the 
widow's  right  to  the  small  pittance  which  the  rules  of  the  com- 
mon law  had  given  to  her  in  the  estate  of  her  husband  after  his 
death.  Hence,  as  Lord  Bacon  stated  nearly  two  hundred  and 
ilfl»y  years  since,  the  tenant  in  dower  was  so  much  favored  in  the 
courts  that  at  that  early  period  it  had  become  **  the  common  by* 
word  in  the  law,  that  the  lawfavoreth  three  things,  life,  liberty,, 
and  dower:"  Bao.  Bead,  on  the  Stat,  of  Uses,  88;  Jenk.  7  CenL- 
Gas.  16.  The  right  of  dower  being  a  legal  right,  and  thus  fa* 
vored  by  the  courts,  the  wife  can  not  be  deprived  of  it  by  m 
testamentary  disposition  in  her  favor,  in  the  nature  of  a  jointure, 
so  as  to  put  her  to  her  election,  unless  the  testator  has  declared 
the  same  to  be  in  lieu  of  dower,  either  in  express  words  or  by 
necessary  implication.  In  the  cases  of  Fuller  v.  Yaies^  8  Paige, 
825,  and  Sanford  v.  Jackwn^  10  Id.  266, 1  had  occasion  to  ex* 
amine  most  of  the  cases  on  this  subject  which  had  then  been 
decided,  and  I  then  concluded,  as  the  result  of  all  the  cases  in 
this  state  and  in  England,  that  the  settled  rule  of  law  was,  thai 
to  compel  the  widow  to  elect  between  the  dower  and  a  provision 
made  for  her  in  the  will,  where  the  testator  had  not  in  terme 
declared  his  intention  on  the  subject,  it  was  not  sufficient  thai 
the  will  rendered  it  doubtful  whether  he  intended  that  she 
should  hftve  her  dower  in  addition  to  that  provision;  but  that  to 
deprive  her  of  dower,  the  terms  and  provisions  of  the  will  must 
be  totally  inconsistent  with  hor  olaim  oi  dower  in  the  property 
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in  which  soch  dower  was  churned;  bo  that  the  intentioii  of  the 
testator  in  relation  to  some  part  of  the  property  devised  to 
others  would  be  defeated,  if  such  claim  was  allowed.  And  in 
the  last  case,  which  was  the  same  as  this,  except  that  the  widow 
in  that  case  was  entitled  to  the  whole  real  estate,  even  after  her 
remarriage,  while  any  of  the  children  continned  to  be  minors,  it 
was  decided  that  her  claun  for  dower  in  the  one  third  of  the  real 
estate,  subsequent  to  the  termination  of  her  particular  estate  in 
the  whole  of  the  same,  was  not  necessarily  inconsistent  with  a 
general  devise  of  the  whole  of  his  property  to  his  children  after 
that  time. 

Since  that  decision  was  made,  the  case  of  EUis  t.  Lewis,  8 
Hare,  810,  came  before  Vice-chancellor  Wigram,  in  England, 
and  was  decided  in  favor  of  the  widow  upon  the  same  prindide. 
He  there  says:  **  I  take  the  law  to  be  clearly  settled  at  this  day 
that  a  devise  of  lands  eo  nomine  upon  trusts  for  sale,  or  a  devise 
of  lands  eo  nomine  to  a  devisee  beneficially,  does  not  per  9e  ex- 
press an  intention  to  devise  the  lands  otherwise  than  subject  to 
its  legal  incidents,  that  of  dower  included.  There  must  be 
something  more  in  the  will,  something  inconsistent  with  the 
enjoyment  by  iiie  widow  of  the  dower  by  metes  and  bounds,  or 
the  devise  standing  alone,  will  be  construed  as  I  have  stated." 
And  in  Harri8on  v.  Harrison,  1  Keen,  768,  Lord  Langdale  says 
that  prima  facie  the  testator^s  fanns,  lands,  and  all  his  other 
real  estate,  must  mean  the  real  estate  of  which  he  had  the  power 
of  dispodng;  which  would  be  his  real  estate  subject  to  lawful 
daims,  and  one  of  those  claims  would  be  the  dower  of  his  wife. 
Here  the  whole  property  is  devised  to  the  widow  during  her 
widowhood.  Of  course  no  question  of  dower  could  arise  while 
she  continued  a  widow,  as  she  was  entitled  to  the  possession  of 
the  whole  during  that  time.  And  the  subsequent  devise  of  his 
whole  real  estate  to  his  three  sons  is  not  necessarily  inconsistent 
with  an  intention,  on  the  part  of  the  testator,  that  his  wife 
should  be  left  to  her  l^gal  right  of  dower  alone  for  her  support^ 
after  the  particular  estate  which  had  been  devised  to  her  had 
been  determined  by  her  marriage. 

In  the  language  of  the  vice-chancellor  and  master  of  the  rolls 
in  the  above  cases,  prima  fade  the  devise  of  the  testator's  whole 
real  estate  to  his  three  sons  after  that  time  did  not  perse  eq^oess 
an  intention  to  devise  such  real  estate  otherwise  than  subject  to 
Its  legal  incidents,  one  of  which  legal  incidents  was  the  widow's 
common  law  right  of  dower  therein. 

For  these  reasons  I  think  we  can  not  deprive  the  wife  of  Hie 
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testator  of  her  dower  in  the  lands  of  her  deceased  husband  sub- 
sequent to  her  marriage,  consistently  with  the  settled  rule  of 
law  on  this  subject;  and  that  the  judgment  of  the  supreme 
court  was  right  and  should  be  a£Srmed. 

On  the  question  being  put, '  *  Shall  this  judgment  be  reversed  V* 
fhe  members  of  the  court  voted  as  follows: 

For  reversal:  Senator  Dsro. 

For  a£Srmance:  The  president,  the  chancellor,  and  Senators 
Backus,  Bablow,  Beebs,  Boceeb,  Bubnham,  CoBHiNa,  Exmoss, 
Faulxseb,  Folsom,  Haio),  Johnson,  Lbsteb,  Lott,  PoBisBy 
Sedgwick,  Sioth,  and  Taloott — ^19. 

Judgment  affirmed. 

BLScnoN  IN  Cases  of  Dower,  when  NxoBasAxr:  See  HamiUom  v.  BhcI^ 
wmUer,  1  Am.  Deo.  350;  Larrabee  v.  Van  AUtyne,  3  Id.  333;  PiekeU  v.  Peay, 
6  Id.  594;  AdsU  v.  Adnt,  7  Id.  539;  Ha2r$  Case,  17  Id.  275;  WhUe  v.  Whtie, 
81  Id.  232. 

When  not  Negessabt:  See  Evans  y.  Webb,  1  Am.  Dea  308;  Jackson  v. 
ChtrMU,  17  Id.  514,  and  note;  TheaU  ▼.  Thmll,  26  Id.  501,  and  note;  Chrdon 
V.  8Uven»,  27  Id.  445,  and  note;  Wood  y.  Wood^  28  Id.  451. 

The  feincipal  case  is  a  recognized  authority  upon  the  sabject  of  eleotion, 
and  the  doctrine  therein  laid  down,  to  the  efifect  that  to  compel  a  widow  to 
elect  between  the  testamentary  dispoeitions  in  her  favor,  and  her  right  to 
dower,  it  is  necessary  for  the  testator  to  have  manifested  his  intention  in  ex- 
press terms,  or  by  sach  clear  and  necessary  implication  that  if  the  claim  to 
dower  is  allowed,  the  testator's  intention  in  rehition  to  some  part  of  the  prop- 
erty disposed  of  will  be  defeated,  has  been  followed  and  approved  in  Morri- 
mm  V.  Boumian,  29  CaL  .348;  Lewis  v.  Smith,  9  K.  Y.  512;  Tobias  v.  Ketchum,  32 
Id.  326;  BealY.  if t2^r,  3 Thomp.  &C.  571; S.  C,  1  Uun,  398;  Leonardy.  Steele, 
4  Barb.  22;  StewaH  v.  McMartm,  5  Id.  446;  Lather  v.  Lasher,  13  Id.  109; 
and  as  iUnstrations  of  the  general  rule  above  stated,  the  principal  case  is  re- 
lied on  as  an  authority  to  the  point  that  a  devise  of  the  testator's  entire  estate 
to  his  widow  for  life,  or  during  her  widowhood,  with  remainder  over,  Ib  not 
sufficient  of  itself  to  raise  an  election:  Levois  v.  Smith,  9  N.  Y.  512;  Brown  ▼• 
Brown,  41  Id.  517;  as  such  devise  will  be  presumed  to  be  made  subject  to 
dower:  Havens  v.  Sacheit,  15  Id.  372.  Where,  however,  the  executors  are  re- 
quired by  the  will  to  rent,  lease,  and  repair  the  estate  out  of  which  the  money 
la  to  be  raised  to  pay  the  bequests  to  the  widow,  such  disposition  is  inconsist- 
ent with  her  claim  to  dower:  Tobias  v.  Ketchum,  32  Id.  319.  This  is  th» 
firmly  settled  doctrine  both  in  this  country  and  England:  Pom.  Eq.  Jur.,  see. 
501.  See  also  the  same  treatise,  sections  492  to  502  inclusive,  for  an  extended 
discuasiou  of  the  different  conditions  of  fact  under  which  the  necessity  of  a 
widow's  election  may  arise,  and  the  various  rules  which  the  ooorts  have 
adopted  applicable  thereto. 
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OoBiiaAN  V.  Mohawk  and  Hudson  R.  R.  Go. 

[2  Dsno,  era.] 

Onx  Emflotxd  bt  ths  Ybab  as  thb  Sufebistesdvut  of  a  railroad,  at  a 
stipulated  salary,  who  is  dismissed  without  cause  during  the  oontmuaooo 
of  the  employment,  is  entitled  to  recover  his  entire  salary.  In  aach  cms 
it  will  not  be  presumed  that  other  employment  might  have  been  found 
during  the  unexpired  term. 

SiirLOTxa,  Dismissed  wtthodt  Gaubi  befokb  the  Tkbmikatiok  of  his 
oontract,  need  not  accept  work  of  a  different  nature,  or  at  a  diffiBTsnl 
place.  If  he  earned  and  received  money  during  the  time  of  his  ooo* 
tract,  OTidenoe  thereof  may  be  given  by  the  employer  in  rednotion  ol 
damages. 

PEBSUMFTIOHB  BITWEBIT  ▲  WBONCkDOER  AND  THB  PkBSON  WbOKOKD  should 

be  made  in  favor  of  the  latter. 

Assumpsit.  Plaintiff  had  been  employed  by  ihe  defendant,  ai 
cuperintendent  of  their  road,  at  a  stipulated  salazy  for  one  year. 
After  acting  in  that  capacity  for  two  months  he  was  discharged 
without  cause,  whereupon  he  immediately  notified  the  companj 
of  his  willingness  to  complete  his  contract.  He  remained  un- 
employed during  the  remainder  of  the  year,  when  this  action 
was  commenced.  The  referee  allowed  the  plaintiff  damages 
equivalent  to  thi'ee  months'  salary  from  the  time  of  his  dis- 
charge.   This  was  a  motion  to  set  aside  the  referee's  reporL 

N,  HiU^jun.^  for  the  plaintiff. 

M.  T.  Reynolds,  for  the  defendants. 

By  Court,  Bxabdslet,  J.    As  a  general  principle,  nothing  ia 
l)etter  settled  than  that  upon  these  facts  the  plaintiff  is  entitled 
to  recover  full  pay  for  the  entire  year.     He  was  ready  during 
the  whole  time  to  perform  his  agreement,  and  was  in  no  respect 
in  fault.     The  contract  was  in  full  force  in  favor  of  the  plaintiff 
although  it  had  been  broken  by  the  defendants.     In  general,  in 
euch  cases,  the  plaintiff  has  a  right  to  full  pay.     The  rule  has 
been  applied  to  contracts  for  the  hire  of  clerks,  agents,  and 
laborers,  for  a  year  or  a  shorter  time,  as  also  to  the  hire  of 
domestic  servants,  where  the  contract  may  usually  be  determined 
by  a  month's  notice,  or  on  payment  of  a  month's  wages.     The 
authorities  are  full  and  decisive  upon  this  subject:  Chit.  Con., 
5th.  Am.  ed.,  575-581;  1  Chit.  Gen.  Proc.  72-83;  Browne  on 
Actions  at  Law,  181-185,  504,  505;  Beeston  v.  CoUyer,  4  Bing. 
20d;  FawceU  v.  Cash,  5  Bam.  &  Adol.  904;  WUHajns  v.  Byrne, 
7  Ad.  &  El.  177;  French  y.  Brookes,  6  Bing.  354;  GandeU  v.  Pon- 
iigny,  4  Camp.  375;  Bobinson  v.  Hindman,  3  Esp.  235;  SmUh  t. 
Kingsford,  3  Scott,  279;  Smith  v.  Eayward,  7  Ad.  &  M.  544.    In 
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Qo  case  which  I  haTc  been  aUe  to  find,  and  we  were  referred  to 
none  of  that  character,  has  it  ever  been  held  or  eyen  mged  by 
ooonsel,  that  the  amount  agreed  to  be  paid  should  be  redaced, 
apon  the  sapposition  that  the  person  dismissed  might  haye 
found  other  employment  for  the  whole  or  some  part  of  the 
unexpired  term  during  which  he  had  engaged  to  senre  the 
defendant.  And  yet  this  objection  might  be  taken  in  eyezy  such 
ease,  and  in  most  of  them  the  presumption  would  be  much  more 
forcible  than  in  the  case  at  bar.  The  entire  noyeliy  of  such  a 
defense  affords  a  yery  strong  if  not  a  decisiye  argument  against 
Us  solidiiy:  Ihihe  of  NewcasOe  y.  Clark,  8  Taunt.  602.  Nor 
do  I  find  any  case  in  which  it  was  proyed  that  other  employment 
was  offered  to  the  plaintiff  after  his  dismissal,  and  that  his 
leooyery  was  defeated  or  diminished  because  he  refused  to  accept 
of  such  proffered  employment. 

It  has,  howeyer,  been  held,  and  rightly  so,  as  I  think,  that 
where  a  seaman  hired  for  the  outward  and  return  yoyage,  was 
improperly  dismissed  by  the  captain  before  the  seryice  was 
completed,  a  recoyery  of  wages  by  the  seaman  for  the  whole 
time,  was  proper,  deducting  what  he  had  otherwise  receiyed 
for  his  services  after  his  dismissal  and  during  the  time  for 
which  his  employer  was  bound  to  make  payment:  Ab.  Sh., 
4th  Am.  ed.,  442,  443;  Hoyt  y.  Wildfire,  8  Johns.  518;  Ward 
y.  Ames,  9  Id.  188;  Emerson  y.  Howland,  1  Mason,  51,  52. 

And  upon  the  same  principle,  where  a  merchant  engages  to 
furnish  a  given  quantity  of  freight  for  a  ship,  for  a  particular 
yoyage,  and  fails  to  do  bo,  be  must  pay  dead  freight,  to  the 
amount  so  agreed  by  him,  deducting  whateyer  may  haye  been 
received  from  other  persons,  for  freight  taken  in  lieu  of  that 
which  the  merchant  had  stipulated  to  furnish:  Ab.  Sh.  277, 
278;  Puller  v.  Stani/orth,  11  East,  232;  Puller  v.  Halliday,  12 
Id.  494;  Kleine  v.  Caiara,  2  Qall.  66,  73.  Upon  this  principle, 
as  I  imderstand,  the  case  of  Shannon  v.  CoTnstock,  21  Wend. 
457  [34  Am.  Dec.  262],  was  decided.  The  defendants  there  en- 
gaged to  pay  the  plaintiffs  fifty-five  dollars  for  the  transporta- 
tion of  a  certain  number  of  horses,  on  the  canal,  from  White- 
hall to  Albwyt  but  failed  to  comply  ydth  their  agreement.  An 
action  was  thereupon  brought  to  recover  the  fifty-fiye  dollars, 
and  the  contract  aS^  its  violation  having  been  shown,  *'  the  de- 
fendants offered  to  prove  that  the  damages  sustained  by  the 
plaintiffs  did  not  ezcee^  ^^^  dollars."  What  facts  were  offered 
to  be  given  in  evidence  i^^  order  to  establish  this  result,  can  not 
be  collected  with  absolute^  certainty,  from  the  report  of  the  case, 
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bat  it  does  not  appear  that  any  objection  was  made  to  the  foiiB 
of  the  offer,  and  the  report  shovrs  that  the  evidence  was  ob- 
jected to  and  excluded.  I  infer  then,  that  the  offer  of  the 
defendants  was  to  show,  by  competent  evidence,  that  the  plainV 
ifb  took  other  freight  on  board  their  boat  instead  of  tJie  horses, 
BO  that  their  loss,  by  the  violation  of  this  contract,  was  but 
small.  Upon  the  ground  already  stated,  that  loss  was  the 
amoimt  the  plaintiff  were  in  law  and  justice  entitled  to  recover. 
Bo  this  court  held,  and  as  the  evidence  had  been  rejected  in  the 
eourt  below,  the  judgment  was  reversed.  The  views  of  the 
ehanoeUor,  as  stated  in  the  case  of  Ihylor  v.  Beady  4  Pkuge,  571, 
are  to  the  same  effect,  and  the  propriety  of  the  role  seems  to 
me  too  apparent  to  admit  of  doubt. 

In  these  cases  it  appeared,  or  was  offered  to  be  shown,  that 
the  plaintiffs  had  in  fact  performed  services  for  others,  and  for 
which  they  had  been  paid,  in  lieu  of  those  they  had  bound  them- 
selves to  perform  for  the  defendants,  and  which  the  latter  had 
refused  to  receive.    In  JBeckscher  v.  MsCrea,  24  Wend.  304,  the 
eourt  went  a  step  further.    That  case  arose  in  the  superior  court 
of  the  city  of  New  York,  where  McGrea  was  plaintiff.    It  was  an 
action  for  dead  freight  which  the  plaintiff  claimed  under  a  special 
contract  with  thd  defendants.    They  had  agreed  with  the  plaintiff 
to  furnish  a  given  number  of  tons  of  freight,  at  a  certain  price, 
foraretum  cargo  from  China  to  New  York  in  the  plaintiff's  ship. 
A  part  of  the  freight  was  furnished  by  the  defendants,  as  agreed, 
but  they  fell  short  about  one  hundred  and  thirty  tons.     The 
agents  for  the  defendants  at  Canton,  where  the  ship  then  was, 
having  no  more  freight  to  put  on  board  for  the  defendants, 
offered  to  supply  the  deficiency,  from  the  goods  of  other  per- 
sons in  their  hands,  which  the  agents  were  authorized  to  ship  to 
the  United  States:  such  shipment  to  be  made  at  a  reduced,  al- 
though at  the  then  current  rate,  but  with  an  express  agreement 
that  receiving  this  freight  on  such  reduced  terms  should  not  in- 
terfere with  the  original  arrangement  between  the  parties  to  thia 
suit.     This  offer  was  declined,  and  to  the  extent  of  this  defi- 
ciency the  ship  came  home  empty.    The  action  was  to  recover 
for  this  deficient  freight.     The  court  held   that  the  plaintiff 
should  have  taken  the  freight  offered,  although  at  a  rate  belov 
what  the  defendants  had  agreed  to  pay:  *iiat  so  far  it  would 
have  relieved  the  defendants  without  doiofg  injury  to  the  plaint- 
iff, and  by  which  about  two  thirds  of  tb^  amount  now  claimed 
might  have  been  saved. 

In  all  the  cases  I  have  cited,  the  facM  on  which  the  delinquent 
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party  saugfat  to  bring  the  amonnt  to  be  recoYered,  below  the 
8mn  agreed  to  be  paid,  were  proved  or  offered  to  be  proved  on 
the  trial.  Nothing  was  left  to  inference  or  presumption,  and  it 
was  virtoallj  conceded  that  the  onus  of  the  defense  rested  on 
the  defendant.  They  are  also  cases  in  which  the  phdntiffs  had 
either  earned  and  received  money  from  others,  daring  the  time 
when  they  mnst  have  been  employed  in  fulfilling  their  contract 
with  the  defendants,  or  in  which  they  might  have  earned  it  in  a 
bnajness  of  the  same  character  and  description  with  that  which 
fhey  had  engaged  with  the  defendants  to  perform.  The  princi- 
ples established  by  the  cases  referred  to  seem  to  me  just,  and 
although  I  have  found  no  case  in  which  they  have  been  applied 
to  such  an  engagement  as  that  between  iJiese  parties,  still  I 
should  have  no  hesitation,  where  the  facts  would  allow  it  to  be 
done,  to  apply  them  to  such  a  case  as  this. 

But  first  of  all  the  defense  set  up  should  be  proved  by  the  one 
who  sets  it  up.  He  seeks  to  be  benefited  by  a  particular  mat- 
ter of  fact,  and  he  should  therefore  prove  the  matter  alleged  by 
him.  The  rule  requires  him  to  prove  an  affirmative  fact,  whereas 
the  opposite  rule  would  call  upon  the  plaintiff  to  prove  a  nega- 
tive, and  therefore  the  proof  should  come  from  the  defendant. 
He  is  the  wrong-doer,  and  presumptions  between  him  and  the 
person  wronged  should  be  made  in  favor  of  the  latter.  For  this 
reason  therefore  the  onus  must  in  all  such  cases  be  upon  the  de- 
fendant. Had  it  been  shown,  in  the  case  at  bar,  that  the  plaint- 
iff, after  his  dismissal  had  engaged  in  other  business,  that  might 
veiy  well  have  reduced  the  amount  which  the  defendants  othei>- 
wise  ought  to  pay.  For  this  the  cases  I  have  referred  to  would 
furnish  sufficient  authority.  But  here,  it  appears  that  the 
plaintiff  was  not  occupied  during  any  part  of  the  time  from  the 
period  of  dismissal  to  the  close  of  the  year.  Again,  had  it  been 
shown  on  the  trial,  that  employment  of  the  same  general  natiue 
and  description  with  that  which  the  contract  between  these  par- 
ties contemplated,  had  been  offered  to  the  plaintiff,  and  had 
been  refused  by  him,  that  might  have  furnished  a  ground  for 
reducing  the  recovery  below  the  stipulated  amount.  It  should 
have  been  business  of  the  same  character  and  description,  and 
to  be  carried  on  in  the  same  region.  The  defendants  hod 
agreed  to  empfetj  the  plaintiff  in  superintending  a  railroad  from 
Albany  to  Scheneotady,  and  they  can  not  insist  that  he  should, 
in  order  to  relieve  their  pockets,  take  up  the  business  of  a 
fumer  or  a  merchat^t.  Nor  could  they  require  him  to  leave 
Us  home  and  place  d.f  residence,  to  engage  in  business  of  the 
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Bame  chamoter  with  that  in  which  he  had  been  employed  faj  the 
defendants. 

I  think  we  can  not»  as  between  these  parties,  presume  that 
the  plaintiff  might  haye  been  so  employed  and  that  he  refused; 
and  therefore  the  report,  in  my  judgment,  should  be  set  aside. 
If  the  defendants  can  prove  that  such  employment  was  offered, 
it  may  reduce  the  amount  otherwise  recoTerable;  but  if  such 
proof  shall  not  be  given,  the  report,  I  think,  should  be  for  the 
salary  at  one  thousand  five  hundred  dollars  a  year,  and  rent  at 
one  hundred  and  fifty  dollars,  and  for  a  full  year,  dedoctini;  the 
amotmt  which  may  have  been  paid  towards  the  same. 

Report  set  aside. 

8XRTA5T  Who  o  Pbevkmtsd  bt  ms  Bmplotxb  ibom  PxKioBxm 
Ub  oontract  is  entitled  to  the  stipolated  wages  for  the  whole  time:  Bfrd  v. 
Boyd^  17  Am.  Dec.  740;  Fereira  v.  Sayru,  40  Id.  496;  Decamp  ▼.  HnriU, 
oMUy  204.  The  note  to  this  last  esse  shows  that  the  general  role  is  otherwise. 

Thb  prikcipal  0A8B  IS  OTTKD  ahnost  as  often  as  the  question,  what  is  the 
measure  of  damages  to  determine  the  liability  of  an  employer  who  dismisses 
his  employee  without  caose,  prior  to  the  termination  of  the  employment, 
oomee  before  the  ooarts.  In  harmony  with  the  doctrine  of  the  principal  case, 
the  general  rule  is  well  settled  that  under  such  circumstances  the  measure  of 
damages  is  prima  faa€  the  amount  of  the  wages  for  the  full  term:  Mamk  ▼. 
HoBfTook,  3  Abb.  App.  Dec  181;  Holme$  v.  Davta,  21  Barb.  275;  S.  C,  19 
N.  Y.  494;  Decker  v.  Haasd,  28  How.  630.  Such  damages  may,  however, 
be  reduced  if  after  his  discharge  the  employee  obtained  other  work,  or  if  he 
was  offered  other  employment  of  the  same  general  kind,  which  he  refused: 
Peiry  v.  Dickermm,  7  Abb.  N.  Gas.  471;  StramB  ▼.  Miertitf,  64  Ala.  308; 
Taylor  v.  BroiUey,  4  Abb.  App.  Dec  877;  8.  C,  39  N.  Y.  141;  7V^  ▼- 
PlymfAOh  OoldMTeti^  14  Allen,  413;  UUer  r.  Chapman,  38  OaL  666;  BaUey 
V.  Daman,  3  Gray,  07;  Huntington  v.  OgcUnabmrgh  etc.  B.  B,  Co.,  33  Barlx 
419;  but  such  rule  does  not  apply  to  public  offices  of  personal  trust  and  oon- 
6dence,  the  duties  of  which  are  not  purely  ministerial  or  clerical:  ITnUed 
States  V.  Addison,  6  WalL  208.  The  burden  of  proof  u  on  the  party  holding 
the  affirmative:  Leonard  v.  New  York  etc.  Tel.  Go.,  41  N.  Y.  566;  and  con- 
sequently the  obligation  of  showing  that  the  employee  either  did  or  oould 
obtain  other  employment  rests  upon  the  defendant:  HamSUon  v.  McPhermm, 
28  Id.  77;  Howard  v.  Dtdy,  61  Id.  371;  Thon^Mon  v.  Wood,  I  Hilt.  07| 
Greene  v.  Waggoner,  2  Id.  299;  Baidmn  t.  fTntfed  States  7W.  Go.,  1  Laos. 
140.  The  servant  after  his  dismissal  can  not  remain  idle;  it  is  his  duty  to 
use  due  diligence  to  find  other  employment:  Moody  v.  Leverich,  14  Abb. 
Pr.  (K.  S.)  154;  Worth  v.  Edmonds,  52  Barb.  42;  GURe  v.  Space,  63  Id.  182. 
In  the  case  last  cited  the  court  said:  "The  violation  of  the  contract  by 
the  defendant,  and  the  plaintiff's  offer  subsequently  to  perform,  prima  fack 
entitled  the  plaintiff  to  recover  the  contract  price,  and  cast  the  burden  of 
proof  on  the  defendant  to  show  that,  by  reasonable  exertion  on  her  part,  she 
could  have  obtained  other  like  employment  in  the  vicinity  of  the  place  where 
she  was  to  perform  the  contract  entered  into.  This  can  be  deduced  from 
Costigan  v.  Mohawk  etc  B.  B.  Co.,  and  nothing  more,  when  compared  with 
the  many  other  previously  adjudged  cases,  invdWu|g^,|^  same  and  kindred 
propositioDa.     *    *    *    It  was  the  duly  of  the  plaintiiF  to  have  made  a 
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■ooable  ezertkm  to  laeiire  aaoUier  ■obool»  and  not  to  numin  idle  for  a 
whole  year,  with  folded  anns,  awaiting  a  call  from  other  distriote.  To  make 
a  caoee  for  mitigating  damagea,  the  defendant  was  reqnired  to  prove  that  hy 
making  each  efforts,  employment  by  the  plaintiff  ooald  be  aeeared." 

In  Rfan  ▼.  N,  Y.  Cent.  R.  S.,  35  N.  Y.  216,  the  oonrt  approyes  the  state- 
BMnt  of  Judge  Beaidsley,  that  the  novelty  of  a  claim,  where  the  oooasioii  for 
its  being  made  had  been  very  oomroon,  Isastrong  argument  against  its  valid- 
ity;  and  in  Durhee  ▼.  MaU^  8  Barlx  425,  the  court  refers  to  the  principal 
esse  as  canying  the  rule  determining  the  measure  of  damages  under  such  cir- 
eomstances,  to  its  fullest  extent  Upon  the  general  subject  of  the  wroogfal 
discharge  of  employees  and  their  remedies  therefor,  see  note  to  Decamp  t. 
BtwiU^  ante,  206L 


'"ui.nt 


DuiOiAP  V.  Hi 

[2  Umno,  64S.] 

ABSOLirnB  BxrcaAL  of  ▲  Bailxb  to  Dxuvxb  thb  Goodb  BAniin,  is  siifl> 
cient  to  sustain  an  action  of  trover,  although  the  demand  was  not  mads 
at  the  place  of  delivery. 

Pbooksb  of  a  Court  of  Competxnt  JuBisDioriON,  regular  upon  its  faoe»  Is 
a  sufficient  protection  to  the  officer  executing  it,  although  the  ooort  did 
not  acquire  jurisdiction  in  the  particular  case. 

QmoEB  Who  Subs  to  Recover  Possbssion  of  Pbopkbtt,  under  the  pro- 
cess of  a  court,  must  show  the  jurisdiction  of  the  court,  and  the  regu- 
larity of  its  proceedings  and  process. 

Tboveb,  hy  a  constable  to  xecoTer  the  value  of  two  law  books. 
It  apx>eared  that  the  plaintiff,  for  the  purpose  of  collecting  a 
fine  imposed  upon  the  defendant,  by  a  court-martial,  had  levied 
upon  the  books,  but  liad  left  them  in  the  defendant's  possession 
at  his  request,  and  on  his  promise  to  deliver  them  in  the  future. 
Subsequently,  and  at  a  different  place,  the  plaintiff  demanded 
the  books,  but  the  defendant  refused  to  deliver  them,  stating 
that  he  had  not  got  them.  The  defendant  offered  to  show  that 
the  court-martial  liad  no  jurisdiction  to  impose  the  fine,  but  the 
justice  excluded  the  evidence,  and  gave  judgment  for  the  plaint- 
iff, which  was  reversed  on  certiorari  by  the  common  pleas. 


J.  E.  8edy,  for  the  plaintiff  in  error, 
i/.  Heron,  for  the  defendant  in  error. 

By  Oourt,  Bbohson,  C.  J.  The  proof  leaves  it  somewhat  un- 
certain where  and  when  the  books  were  to  be  delivered.  But 
assuming  that  they  were  to  be  delivered  at  the  defendant's 
office  in  Farmerville  on  demand,  it  was  not  indispensable  to  a 
right  of  action  that  the  demand  should  be  made  at  that  place. 
Propetij  may  be  demanded  of  a  bailee  wherever  he  may  be  at 
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ihe  time,  and  although  he  is  not  bound  to  deliTer  it  at  that 
place.  And  then  if  the  bailee  answer  that  he  is  ready  to  deliyer 
at  the  proper  place,  there  will  be  no  breach  of  his  duty.  But 
if  he  deny  the  right  of  the  bailor,  and  refuse  to  deliver  the 
property  at  all,  there  oould  be  no  use  in  making  another  de- 
mand, and  the  bailee  will  be  answerable  in  the  proper  action: 
8coU  Y.  Crane,  1  Conn.  255;  Mg^ina  y.  Emnums,  5  Id.  76  [13 
Am.  Dec.  41];  SUngerland  y.  J&rse,  8  Johns.  474;  Mason  y. 
Brui^,  16  Mass.  453;  2  Eenf  s  Com.  508.  Now  here,  althon^^ 
the  demand  was  made  at  Ovid,  if  the  defendant's  answer  wbb 
that  he  would  not  give  up  the  books,  that  was  a  full  denial  of 
the  plaintiff's  right,  and  no  further  demand  could  be  necessaiy. 
If  the  answer  was,  that  he  had  not  got  the  books,  that  would 
make  a  more  doubtful  case.  But  as  the  defendant  did  not  inti- 
mate that  he  liad  lost  the  books,  or  that  anything  had  happened 
to  discharge  his  obligation  as  a  bailee,  the  answer  involYed  m 
denial  of  the  bailment  and  amounted  to  refusal  to  deliYer  tlie 
property.  At  least,  the  answer  may  have  been  so  understood  by 
the  jury.  A  bailee  is  not  at  liberty  to  be  silent  when  a  reason- 
able demand  is  made,  though  not  at  the  place  for  deliYery :  Sg- 
gins  Y.  EmmonSy  5  Conn.  76  [13  Am.  Deo.  41].  Here,  there 
was  nothing  like  a  satisfactory  answer,  and  I  think  the  OYidenoe 
was  sufficient  to  carry  the  cause  to  the  jury. 

But  the  CYidence  which  the  defendant  offered  for  the  puipoae 
of  showing  a  want  of  jurisdiction  in  the  court-martial  which  im- 
posed the  fine,  was  improperly  rejected.  Process  which  issues 
from  a  court  of  competent  jurisdiction,  and  which  is  regular 
upon  its  face,  will  be  a  sufficient  protection  to  the  officer  who 
executes  it,  although  the  court  did  not  acquire  jurisdiction  in 
the  particular  case.  And  possibly  the  rule  may  be  carried  &r 
enough  to  protect  the  officer  in  a  case  like  this  where  the  de- 
fendant proposed  to  show  that  the  court  had  not  been  duly 
organized.  But  the  rule  can  ncYcr  be  carried  beyond  protection. 
Regular  process  is  a  shield  in  the  hands  of  the  officer:  but  it  is 
not  an  instrument  of  assault.  When  the  officer  is  sued,  the 
process  will  be  a  sufficient  defense:  but  when  he  sues,  and  at- 
tempts to  build  up  a  title  under  the  process,  he  must  show  a 
good  judgment,  or  regular  proceedings,  as  well  as  regular 
process:  Earl  y.  Camp,  16  Wend.  562;  Hoficn  y.  Henderthoi,  1 
Hill,  118. 

When  there  is  a  defect  of  jurisdiction,  or  the  piooeedingB  ava 
Yoid  for  any  other  cause,  it  is  going  far  enough  to  shiejATthe 
officer  under  his  process.    There  is  no  principle uponr^fmbh  he 


May,  1846.]  Dunlap  v.  HuNTiNa.  765 

can  be  aUowed  to  sue,  and  recoTer  money  for  the  benefit  of  the 
creditor  or  any  other  third  party.  If  the  court-martial  was  not 
duly  oiganizedy  the  plaintiff  was  not  obliged  to  execute  its  or- 
ders, and  he  will  not  be  liable  to  an  action  for  omitting  to  col- 
lect the  fine.  In  bringing  this  suit,  he  is  not  acting  upon  the 
defensive;  but  he  is  attempting  to  recover  money  for  the  benefit 
of  some  third  person:  and  a  recoveiy  would  not  only  be  for  the 
use  of  a  party  who  ought  not  to  receive,  but  it  would  be  against 
a  parly  who  ought  not  to  pay.  On  this  point  the  judgment  of 
the  justice  was  enoneous,  and  it  has  been  properly  corrected  bj 
the  common  pleas. 
Judgment  affirmed. 

RxmnuL  to  Dxuvsb  Goods  vrov  Demahd,  whxk  Evmnroi  of  Comrsa- 
HOK:  See  Loekwood  v.  BuU^  13  Am.  Deo.  639;  Packard  r.  Ottman^  16  Id.  475| 
Dwod  ▼.  Wadsworth,  18  Id.  667;  BaUenbahe  ▼.  Burt,  24  Id.  88;  Deni  ▼.  Ohile$t 

26  Id.  360,  and  note;  Fletcher  v.  Fletcher,  28  Id.  369;  Graham  v.  Warner,  Id. 
65;  Irish  ▼.  Clatfee,  30  Id.  446;  Thtm^pmm  ▼.  Bcee,  41  Id.  121;  Bwkh  ▼.  ifiOer, 
IS  Bwrh.  491,  citing  principal  caaa. 

PBoonB  Bsoin^AB  itpov  its  Face  Jubzhiib  all  Acts  of  an  offiow  dona 
in  ita  execatioa:  •/bnet  v.  Hvghu,  9  Am.  De&  364;  Parker  ▼.  Wakrood,  30  Id. 
124;  Pitrmm  ▼.  Oalt,  Id.  487;  PvJtnam  v.  Man,  20  Id.  680;  Savaeool  v.  An^A- 
fon,  21  Id.  181,  and  note;  WUcox  ▼.  Smith,  Id.  213;  Wat$tm  ▼.  WaUon,  23  Id. 
324,  and  note;  MiOer  v.  Brmm,  Id.  693;  ChmmameeaUh  v.  O'Cftdl,  Id.  393; 
Teager  ▼.  Carpenter,  31  Id.  666;  Day  v.  Sharp,  34  Id.  609.  If,  however,  soch 
prooeaa  ia  void  npon  its  face,  no  Jnatification  can  be  made  under  it:  Savaooei 
V.  Bofigkton,  eupra,  and  note;  Hnmphr^  v.  Com,  20  Id.  95;  HaU  v.  Howdf 

27  Id.  696;  State  v.  Page,  40  Id.  608;  Oammonweaith  r.  O'OuU,  Mpra.  In 
HiU  V.  Haifnes,  64  K.  Y.  167i  the  principal  case  was  referred  to^  and  it  waa 
there  held,  that  although  an  ezeontion  may  be  void,  beoaose  not  signed  by 
the  Jnstloe^a  dark,  as  reqiured  by  atatate,  still  the  pcooess  ia  sufficient  to  pfo- 
taet  the  aheriif  in  levying  upon  and  holding  the  property  of  the  Judgment 
debtor;  and,  upon  the  authority  of  the  principal  case,  it  waa  held  that  pro- 
asas  good  upon  its  £aoa  was  a  sufficient  protection  to  the  officer  aiacutiag  ii^ 
In  Am  V.  iVrry»41  How.  886s  8. 0.»63BBri^42s  Thomae  v.  CZqRp,29  Id.  166L 
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Abtob  i;.  Tdbhbb. 


Mm  III ii 111  B  BmruD)  lo  hayb  ▲  Bbcsitkb  Affuuitbd  to  ooBifll  Hm 
TCBli  of  Hm  nramiiM  and  aDiil7  them  to  ilM  tnJiifinUiTii  of  tiM  AA(L 
whan  tlM  praoeedi  of  the  nle  have  provod,  or  are  likoly  to  pvoro^  ioMf- 
flolont  to  pay  the  deht»  and  the  mortgigor  le  inaolTOiit. 

M OKraaon  cuur  hot  Ck>icpiL  Mobtqaoos  vo  Binnn>  Bnn  ooPeotod  ha- 
lore  the  former  hat  attempted  to  get  a  epeoiflo  Ikn  on  andi  mto  hy  Hm 
appointment  of  a  reoeiTor. 

Am  A  Monoaox  8iALi»  ▲»>  npona  ram  PuaaBaaiB  n  Bmiblbd  la 
▲  Dnm^  the  ranti^  if  the  lale  hat  paid  the  debt»  belong  to  the  ofWMr  of 
tiie  eqnity  of  redemption;  bnt  if  there  la  a  defloienfly,  the  mnrlgp^pe  li 
entitled  to  have  enbh  rente  applied  to  the  payment  thereof. 

•  

AmALB  from  oiden  of  the  Tioe-efaniioellor.  The  Inoli  gp- 
pear  from  the  opinion. 

J.  Bhoadet,  for  the  appeUanl 

H.  P.  HaaUngs,  for  the  reepondentB. 

Walwobth,  Ohanoellor.  Theae  oaaea  oame  before  me  upon 
the  separate  appeal  of  W.  SkidmorB,  in  each  anit,  from  an  oidv 
of  the  Tioe-ohanoellor  of  the  first  ciroiiit>  made  in  both  aoiti, 
for  the  appointment  of  a  reod^er  of  the  rente  and  profite  of 
mortgaged  premises.  Hiere  was  a  final  deeree  in  each  suit,  far 
the  sale  of  the  premises  mentioned  in  the  oomphdnanfa  bill 
therein;  with  a  decree  over  against  the  mortgagor  for  the  de- 
fioiency,  if  any.  The  premises  were  sold  by  the  master  on  the 
thirty-first  of  October,  1844,  and  were  bid  in  by  the  eomplainani; 
leaving  a  deficiency  of  six  hnn  bed  dollars,  doe  upon  the  deena 
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in  each  suit.  The  appellant  waa  the  owner  of  the  eqidlj  of 
demption,  and  waa  in  possession  of  the  piemiseSy  hj  hia  tenants, 
at  the  time  of  the  sale.  Bat  by  the  terms  of  the  decrees  under 
which  the  sales  were  made,  and  under  the  rules  of  the  court,  the 
•  purchaser  was  not  entitled  to  the  possession  of  the  premises  imtO 
after  the  rents,  up  to  the  first  of  November,  would  become  due 
and  payable.  The  vice-chancellor,  therefore,  upon  the  applica- 
tion of  the  complainant,  directed  a  receiyer  of  those  rents  to  be 
appointed,  and  that  the  rents  when  received  should  be  applied 
to  the  payment  of  the  deficiency  remaining  due  upon  the  decree, 
in  each  case,  beyond  the  proceeds  of  the  sale  of  the  mortgaged 
premises;  the  mortgagor  being  insolvent.  And  he  was  clearly 
right,  upon  the  principles  heretofore  settled  by  this  court.  The 
holder  of  a  mortgage  which  has  become  due,  and  where  the 
proceeds  of  the  mortgaged  premises  are  not,  or  when  they  prob- 
ably will  not  be,  saffident  to  pay  his  debt  and  costs,  and  where 
the  mortgagor  or  other  person  who  is  personally  liable  for  the 
deficiency  is  insolvent,  may  apply  for  a  receiver,  to  sectgre  the 
rents  and  profits  of  the  mortgaged  premises  which  have  not  yet 
been  collected.  In  this  way  he  may  obtain  a  specific  lien  upon 
the  rents  and  profits,  to  pay  such  deficiency,  or  the  anticipated 
deficiency;  although  he  can  not  call  upon  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  premises,  to  refund 
rents  and  profits  which  the  latter  had  collected,  or  received,  be- 
fore the  mortgagee  attempted  to  get  a  specific  lien  upon  such 
rents  and  profits,  by  the  appointment  of  a  receiver.  See  Hcw' 
eQ  V.  Bipley,  10  Paige,  43. 

Here  the  deficiency  was  actually  ascertained,  on  the  thirty-first 
of  October,  when  the  mortgaged  premises  were  struck  off  to  the 
complainant.  If  the  purchaser  had  been  entitled  to  the  imme- 
diate possession  of  the  premises,  by  the  terms  of  the  decree  and 
the  conditions  of  the  sale,  the  rents  which  fell  due  the  next  day 
would  have  belonged  to  him.  The  legal  presumption,  in  that 
case,  would  have  been  that  he  had  purchased  in  reference  to 
such  right,  and  had  given  more  for  the  premises  than  he  other- 
wise would  have  done  on  account  of  such  rents  and  profits. 

Here,  however,  the  purchaser  was  not  entitled  to  the  rents 
which  would  become  due  before  his  right  to  the  possession  of 
the  premises  was  to  commence;  even  if  the  order  to  confirm  the 
master's  report  should  be  entered  immediately.  And  if  there 
had  been  no  deficiency  those  rents  would  have  belonged  to  the 
owner  of  the  equity  of  redemption.  But  the  mortgagee  had  an 
equitable  right  to  such  rents,  to  pay  the  deficiency;  which  right 
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could  only  be  enforced  by  an  application  to  tbe  court,  to  ap- 
point a  receiver. 

The  objection  that  the  vice-chancellor  has  altered  a  final  da- 
oree,  by  the  order  appealed  from,  is  not  well  taken.  The  final 
decree,  in  each  suit,  stands  in  full  force.  And  the  order  to  ap^ 
ply  these  rents  towards  the  deficiency,  due  from  an  insolvent 
mortgagor,  is  merely  a  collateral  remedy  against  this  fand, 
which  in  equiiiy  was  secondarily  liable  for  the  payment  of  socli 
deficiency.  The  ta/ai  of  the  deficiency  having  been  ascertained 
when  this  order  was  made,  the  vice-chancellor  was  also  right  in 
making  a  final  disposition  of  the  rents  and  profits  which  were  to 
be  received;  instead  of  charging  tbe  fund  with  the  ezpenae  of  • 
new  application  to  the  court  for  that  purpose. 

The  order  appealed  from  must  be  affirmed  upon  each  appeal 
with  costs.  

Tms  FBINCIPAL  OASB 18  CITED  to  tho  following  points:  that  a  pnrrhitnr  at  a 
foredomire  wale  ii  not  entitled  to  the  rente  of  the  premisee  aoonifaig  bolwiwa 
the  time  of  the  porchaae  and  the  time  of  the  delivery  of  the  deed  to  him,  in 
Chme^  T.  Woodrf^f^  45  N.  T.  101;  OZaeon  v.  Ooriey,  6  Saodf.  460;  MUtAOi 
V.  BeurtieUt  52  Barh.  327;  that  the  decree  of  foreeloeare  and  sale  under  it  da 
not  per  m  divest  the  title  of  the  mortgagor,  hut  that  the  confirmation  of  tlia 
■ale  is  essential  to  the  pnrohaser*s  acquiring  titie^  in  Peek  ▼.  Kmiekerbodtet 
Ice  Co.,  18  Hun,  186;  OOee  v.  Conutoek.  4  N.  T.  275;  that  the  mortgagor  k 
entitled  to  the  rent  that  accrued  and  became  due  between  the  day  of  sale  ami. 
the  time  when,  by  the  tenns  of  the  decree,  the  parohaser  became  entitled  to 
the  possession  of  the  premises,  in  Whalm  ▼.  White,  26  Id.  456;  that  when 
the  mortgage  debt  is  dae,  the  mortgagor  insolvent,  and  the  mortgige  prens- 
Ises  an  inadequate  security  for  the  debt,  the  mortgagee  has  an  equitable  f%bt 
to  have  a  receiver  of  the  rents  and  profits  of  the  mortgaged  premises,  evea 
after  a  decree,  in  8mkk  v.  T\fimif,  18  Hun,  672;  Hayes  v.  DjdbeMoa,  9  LL 
S79;  Syraeuae  CUy  Bank  v.  TcMfnan,  31  Barb.  210;  that  the  mortgagee^  bgr 
the  appointment  of  a  receiver,  has  a  lien  upon  the  rents  then  due  and  owing 
from  the  tenants,  if  any  such  exist,  bat  can  not  have  refunded  to  him 
and  profits  whidi  the  tenants  have  paid  over  befon  the  reoeli 
pointed,  in  Upluam  v.  PouUodfc,  13  Hun,  574. 


Bank  of  Monbob  i;.  Widnbb  et  al. 

[11  PUSB,  S9».] 

OovBT  OAK  NOT  Kxthtd  Tims  FOB  Afpkal  by  vacating  the  order  or 

and  re-entering  it  as  of  a  more  recent  date. 
OouBT  WILL  voT  SiT  AsiDX  Dicsn  which  the  partiea  stipalated  mi|^  be 

entered  in  the  oaose,  if  the  terms  ol  their  agreement  hav  been  donpllsi 


Bon  n  DnooHTcnixD  bt  ax  Aobssmxitt  to  refer  the  matten  in 

to  an  arbitrator.    Theresfter,  the  only  remedy  of  either  parigr  Is  vpoa 
the  award,  or  if  no  award  is  made,  upon  the  agreement  to  rslsr* 
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AoBXuaEHT  TO  BxnEB  PBin>xHO  Suit  to  ah  ABBrnumNR,  and  that  )ii4g 
ment  shall  be  entered  in  the  caaae  in  aooordanoe  with  .his  deoliioii»  Is 
▼slid;  and  a  Judgment  entered  therein  binds  the  parties  as  a  judgment 
by  consent. 

Bbtocation  07  SiTBMisszoN  TO  Abbit&ation  can  not  be  made  under  the 
revised  statates  of  New  Y<»-k,  after  the  canse  had  been  finally  sdbmitted 
to  the  arbitrator.  At  the  common  law  saoh  revocation  oonld  be  made 
by  either  party  at  any  time  before  the  award  was  aotnally  made  aad 
ready  to  be  delivered. 

Bill  to  foreclose  a  mortgage.  The  bDl  was  taken  as  con- 
fessed. Afterwards  the  defendants,  J.  and  P.  Widner,  applied 
to  the  complainants  for  leave  to  defend.  It  was  then  stipulated 
that  the  default  of  J.  and  P.  Widner  be  set  aside,  that  they 
might  answer,  and  that  the  cause,  when  ready  for  hearing, 
should  be  referred  to  O.  Hastings;  that  the  decree  made  hj 
him  should  be  signed  and  entered  as  the  decree  of  the  court, 
leaving  the  parties  the  right  to  appeal  as  in  other  cases.  Uie 
cause  was  heard  and  argued  before  Mr.  Hastings.  He  decided 
the  chief  subject  of  controversy,  and  directed  a  reference  to  the 
master  to  compute  the  amount  due  on  the  mortgage.  A  decree 
was  drawn  and  signed,  and  entered  by  the  derk  in  the  minutes 
of  the  court.  At  this  point  J.  Widner  made  an  attempt  to  ap- 
peal; but  it  proved  ineffectual,  owing  to  an  accident  preventing 
the  receiving  and  filing  of  the  bond  on  appeal  in  due  time.  The 
counsel  for  J.  Widner  then  undertook  to  revoke  Mr.  Hastings' 
authority  as  arbitrator.  He  also  moved  to  have  the  decree  set 
aside  and  then  re-entered,  so  as  to  permit  hia  taking  an  appeaL 
The  other  facts  appear  in  the  opinion. 


M.  T.  Beynolda,  for  the  complainants. 
J7.  Oay,  for  J.  and  P.  Widner. 

Walwobth,  Chancellor.  The  time  for  appealing  from  an 
order  or  decree  of  the  vice-chancellor  being  limited  by  statute^ 
the  court  has  no  power  to  extend  the  time  for  appealing,  indi- 
rectly; by  vacating  the  decree  or  order  and  entering  it  as  of  a 
more  recent  date,  for  the  mere  purpose  of  giving  a  party  the 
light  to  appeal.  That  was  so  held  by  this  court  in  the  case  of 
CaldweU  v.  The  Mayor  of  Albany,  9  Paige,  672,  which  must  be 
considered  as  decisive  upon  that  part  of  the  present  applica- 
tion. It  is,  therefore,  unnecessaiy  to  examine  the  questioo 
whether  the  court  is  authorized  to  interfere  in  any  way  with  a 
decree  1^  consent,  so  as  to  give  to  the  defendants  the  right  of 
appeal^  in  a  case  not  provided  for  in  their  stipulation;  even  if 
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ihe  ohanoellor  would  have  had  jmiadiotion  to  hear  and  deeida 
fhe  appeal,  if  it  had  been  duly  entered. 

The  parties  having  stipulated  that  a  decree  might  be  enterad 
in  the  cause,  in  conformity  mth  the  decision  of  Mr.  Hastings, 
this  court  ought  not  to  interfere  to  set  aside  that  decree,  if  the 
terms  of  the  agreement  haTe  been  in  fact  complied  with  on  the 
part  of  the  complainants,  unless  there  is  some  unbending  legal 
principle  which  renders  such  an  interference  on  the  part  of  this 
court  necessaxy  and  proper.  The  eflSdct  of  the  agreement  was, 
in  substance,  to  waive  the  de&ult  of  these  two  defendants,  and 
to  permit  them  to  put  in  an  answer  and  make  a  defense  to  the 
suit,  and  that  the  questions  arising  in  the  cause  should  then  be 
submitted  to  Mr.  Hastings  to  decide,  in  the  same  manner  as  the 
▼ice-chancellor  would  have  been  authorised  to  decide  them,  if 
he  had  not  been  previously  concerned  as  counsel  in  the  case; 
and  that  the  decision  so  made,  by  the  arlatrator  agreed  on  by 
the  parties,  should  be  carried  into  eflSBct,  by  the  entry  of  a 
formal  decree  in  the  suit,  in  conformity  with  such  decision. 
The  fair  construction  of  the  stipulation  between  the  parties, 
therefore,  was,  that  the  arbitrator  was  to  proceed  in  the  same 
manner  as  the  vice-chancellor  might  have  done,  if  he  had  heard 
the  cause  in  penon.  The  decision  of  the  questions  of  lavr  and 
fact,  arising  upon  the  pleadings  and  proofs,  and  the  entiy  of  the 
usual  decree  declaring  the  rights  of  the  parties,  and  refemng  it 
to  a  master  to  compute  the  amount  due,  and  to  make  the  usual 
inquiries  as  to  the  rights  of  absentees,  and  to  eramine  the 
proper  officer  of  the  corporation  on  oath  as  to  psyments,  pre- 
paratoiy  to  a  final  decree,  was  therefore  in  conformity  to  the 
provisions  of  the  agreement,  and  was  fully  authorised  thereby. 
And  it  is  impossible  for  the  court  to  set  aside  that  deorBtal  order, 
or  the  report  of  the  master  made  in  pursuance  of  the  same, 
without  making  a  new  agreement  for  the  parties,  witiiont  tfaeii 
consent. 

Our  courts  have  decided,  that  a  mere  agreement  to  refer  the 
matters  in  controversy  in  a  suit  to  an  arbitrator,  to  hear  and  de- 
cide the  same,  is  a  discontinuance  of  the  suit.  And  that  the 
only  remedy  of  the  parties  in  such  case  is  upon  the  agreement 
to  refer,  or  hj  tk  suit  upon  the  award,  if  an  award  is  in  fact 
made  in  conformity  to  the  stipulation.  But  it  has  also  been 
held,  and  that,  too,  by  the  court  of  dernier  remni  in  this  state, 
that  an  agreement  to  refer  a  suit  pending  to  an  arbitrator,  and 
that  a  judgment  shall  be  entered  in  the  cause  in  conformity  vrith 
his  dedsion,  will  justify  the  entiy  of  a  judgment  accordingly; 
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which  jadgment  will  be  binding  upon  ihe  parties^  as  a  jndgment 
hj  oonaent:  Tatea  t.  SuMeU,  17  Johns.  461;  Oreen  t.  Patchen^ 
13  Wend.  298.  In  the  case  under  consideiation,  the  defendants 
might  probably  haye  revoked  their  consent  to  snbmit  the  causa 
to  the  decision  of  Mr.  Hastings,  at  any  time  before  it  had  been 
heard  bj  him,  and  left  for  his  decision,  porsoant  to  the  stipula- 
tion. But  they  certainly  could  not  have  done  so  without  waiT- 
ing  all  the  benefits  of  the  stipulation,  as  to  opening  their  default 
and  permitting  them  to  put  in  an  answer  and  make  a  defense. 
For  no  court  of  justice  would  have  permitted  them  to  commit 
such  a  fraud  upon  the  adverse  party,  who  had  waived  their  de- 
fault upon  the  faith  of  this  agreement.  And  after  the  cause  had 
been  heard  before  the  referee,  and  submitted  to  him  for  his  de- 
cision, it  was  too  late  for  either  party  to  revoke  the  submission* 
It  is  true,  at  the  common  law,  it  vras  competent  for  one  of  the  par- 
ties to  a  subnussion  to  arbitration,  to  revoke  the  submission  at 
any  time  before  the  award  vras  actually  made,  and  ready  to  be  de- 
livered to  the  parties.  But  the  revised  statutes  have  wisely  pro- 
vided, that  neither  party  to  a  submission  to  arbitration,  shaD 
have  power  to  revoke  such  submission  after  the  cause  has  been 
Unally  submitted  to  the  arbitrator,  upon  a  hearing  of  the  par- 
ties, for  his  decision:  2  B.  S.  644,  sec.  28.  And  this  court  has 
decided  that  the  statutory  provision  on  this  subject,  apjdies  to 
all  cases  of  submisBion  to  arbitnition:  Bloomer  v.  Bhonnan,  S 
Pyge,676. 

The  case  under  consideration  vras  finally  submitted  to  Mr* 
Hastings,  for  his  decision,  at  the  dose  of  the  last  argument  be- 
fore him,  upon  the  pleadings  and  proofs.  It  was  therefore  too 
late  to  attempt  to  revoke  his  powers  under  the  stipulation,  after 
lie  had  decided  all  the  questions,  in  dispute  between  the  parties^ 
in  favor  of  the  complainants,  and  after  a  decree  had  been  en- 
tered in  conformity  with  that  decision.  It  is  true,  this  decree 
vras  not  the  final  determination  of  the  suit;  but  itvras  a  dedsion 
upon  the  merits  of  the  case,  which  in  its  nature  could  not  again 
be  reviewed  or  altered  hj  the  arbitrator.  And  as,  from  the  ni^ 
tnre  of  the  case,  the  submission  contemplated  a  decision  of  the 
arbitrator  in  this  form,  according  to  the  course  and  practice  of 
the  court  of  chancery  in  similar  cases,  the  award  was  final  and 
falid  pro  tanlo,  although  the  referee  was  thereafter  to  cany  his 
previous  decision  into  effect  by  directing  the  usual  decree  to  be 
entered  upon  the  coming  in  of  the  master's  report.  That,  how* 
ever,  vras  a  mere  matter  of  form,  as  the  defendants  were  not  au- 
thoriaed  to  except  to  the  report  of  the  master;  not  having  at- 
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tended  before  lum  to  faring  in  objections  npon  wbich  exoeptiom 
eonld  be  founded.  The  sabsequent  attempt,  therefore,  to  re- 
Toke  the  power  of  the  referee  to  cany  out  his  decision  by  the 
entry  of  the  nsoal  decree  for  a  sale  of  the  mortgaged  premises, 
upon  the  coming  in  of  the  report,  was  nugatory.  For  i  he  power 
of  the  arbitrator  could  not  be  revoked,  in  part,  after  the  entry 
of  this  interlocutory  decree;  so  as  to  prevent  him  from  mating  a 
final  decision  of  the  matter,  by  directing  the  entry  of  the  usual 
decree  of  sale,  upon  the  coming  in  of  the  master's  report,  which 
decree  was  merely  consequential  upon  the  previous  decision. 

The  entry  of  the  final  decree  was  therefore  r^^niar,  as  weU  as 
the  previous  decree  and  the  proceedings  before  the  master;  as  to 
which  previous  decree  and  the  master's  report,  there  certainly  is 
no  foundation  for  a  pretense  of  irregUlariiy,  so  far  as  the  rights 
of  J.  Widner  and  P.  Widner  are  concerned.  Even  if  the  final 
decree  should  now  be  set  aside,  upon  the  ground  that  the  powers 
of  Mr.  Hastings  were  spent  when  his  first  decision  was  made, 
which  settled  the  whole  merits  of  the  controversy,  it  would  be  a 
matter  of  course  to  direct  the  entry  of  the  final  decree,  upon  the 
master's  report,  upon  the  usual  application  to  the  chancellor;  in 
ease  the  vice-chancellor  is  incompetent  to  dirma  the  entry  of  a 
mere  formal  decree,  on  the  ground  that  1h*  had  once  been  oounr 
eel  in  the  cause.  From  the  view  I  have  taken  of  the  case,  how- 
ever, even  that  formality  is  unnecessary,  and  this  application 
must  be  denied. 

BBV004TIOH  or  BusMiSMOJ  fo  AwABD:  See  Bcrilqr  v.  SUwart^  88  An. 
Deo.  50^  and  note. 

Submission  of  a  Puranro  Sirrr  to  AasinusoBS  le  a  dilooiitiimaooe  «f 
the  action:  Bvd  ▼.  Dewey^  22  How.  P».  843;  fFtboa  ▼.  WSlUuiu,  66  BarK 
210,  both  citing  the  principal  case. 

Who  mat  Submit  to  AsBiTBAnoyx  See  note  to  Wmtrndorf  ▼.  HarrU^  38 
Am.  Dec.  592.  Under  a  general  robmimiicm,  both  law  and  fact  are  rabmitted 
to  the  judgment  of  the  arbitraton  or  referees  for  their  oonaideratioD  and 
decision:  Joknmm  v.  NMe^  38  Id.  485,  and  note  4SI3,  where  caeee  on  oonda- 
■iveneM  of  the  award  are  ooUeoted. 

Whkrb  an  Appeal  o  not  Bbouoht  wnmN  thb  Timb  Allowed  bt 
Law,  the  oonrt  has  no  power  to  vacate  the  Judgment  and  order  it  entered  as 
of  a  more  recent  date:  Humphfty  v.  ChamberkUn^  11  N.  Y.  276;  Wait  v.  Vtm 
AOent  22  Id.  322,  both  dting  the  principal  casOL  Nor  can  the  court  reliefs 
a  psrty  f  nim  an  omission  to  appeal  within  the  time  allowed  by  antedating 
the  ordsri  WaU  v.  Vam  AUa^  mipra. 
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Murray  v.  Hat. 

BuiJEB  ov  TBI  CouBT  RisPEGTiNa  THS  GLOsnra  ow  Pboqis  and  tlw  pabH 

cation  of  testimony  stated. 
OncpLAnnF  mat  bi  Ajoendkd  bt  SntiKnro  our  Namb  ow  Omb  ov  ram 

GOMPLAXNANTS. 

MujoiNDBB. — Generally  oomplainants  ean  not  unite  when  their  daims  te 
relief  are  distinct  and  independent;  bat  this  rale  is  not  inflexible. 

DovBRKNT  JuDoxBNT  Cbkditobs  MAT  Joix  uf  Onb  Bill  if  they  hare  * 
oommon,  though  not  a  joint  interest  in  the  relief  sought. 

JOIHDBB  OV  SbTBBAL  PBBSONS  IK  A  BiLL  TO  ReSTBAIK  A  NUISANOB  is  pSC^ 

missible  when  snob  nuinuioe  is  a  oommon  injury  to  their  several  ten^ 


Bill  by  Murray  and  Blunt  ix>  restrain  an  alleged  nnisanoe. 
An  application  'wn^  made  to  open  an  order  respecting  the  closing 
of  proofs;  also  for  leave  to  amend  the  bill  by  striking  out  the 
name  of  Murray.    The  facts  sufficiently  appear  in  the  opinion* 

E.  Sand/ord,  for  the  motion. 

A,  WUliamSf  contra. 

Walwobth,  Chancellor.  The  objection  that  the  order  to  pro- 
duce witnesses  was  not  entered  in  the  proper  form  is  not  well 
taken.  By  the  practice  of  the  English  court  of  chancery,  and 
as  it  formerly  existed  here,  either  party  who  wished  to  close  the 
proofs  was  obliged  to  enter  a  rule  that  the  adverse  pariy  produce 
his  witnesses;  and  at  the  expiration  of  the  time  allowed  by  that 
order,  he  entered  the  order  nisi  to  pass  publication.  By  this 
last  order  both  parties  were  precluded  from  examining  further 
witnesses,  after  the  expiration  of  the  eight  days,  unless  an  order 
to  enlarge  publication  had  been  obtained  in  the  mean  time:  2 
Dan.  Ch.  Pr.  562;  1  Smith's  Oh.  Pr.  262.  The  rules  of  this 
court,  however,  have  altered  the  practice  so  far  as  to  allow  either 
party  to  enter  a  forty  day  order  to  produce  witnesses,  upon 
which  the  party  entering  such  order,  or  the  adverse  'poxij,  may 
proceed  and  obtain  an  absolute  order  to  close  the  proofs  after 
the  expiration  of  the  time  allowed  by  the  first  order,  unless  the 
time  shall  be  enlarged  by  a  special  order  of  the  court:  Bule  68. 
But  the  mere  authority  to  one  party  to  enter  an  order  to  close 
the  proofs,  upon  an  affidavit  of  the  receipt  of  a  notice  from  the 
adverse  party  of  an  order  to  produce  witnesses,  did  not  neces- 
sarily require  a  variance  in  the  form  of  the  first  order.  The 
order  to  produce  witnesses  may  therefore  be  in  the  form  orig- 
inally used,  requiring  the  adverse  party  to  produce  witnesses 
within  forty  days.     Or  it  may  be  in  the  form  contained  in  the 
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preoedents  of  Barbour  and  of  Hoffinan,  requiiing  Che  partiee  to 
prodaoe  witnesses,  etc.;  which  is  according  to  its  legal  e£Fect^ 
under  the  new  rule  of  this  court  upon  the  subject.     The  order 
to  close  the  proofs  was  therefore  strictly  regular;  although  the 
form  of  the  preliminaiy  order  entered  bj  the  defendant  did  not 
in  terms  require  the  defendant  himself,  as  well  as  the  complain- 
ant, to  produce  witnesses  within  forty  days.    For,  upon  filing 
an  affidavit  of  the  receipt  of  notice  of  such  an  order  as  was  en- 
tered in  this  case,  the  complainant  could  himself  have  entered  an 
order  to  dose  the  proofs  at  the  expiration  of  the  specified  time. 
But  as  the  complainants  had  actually  obtained  the  fiat  of  the 
court,  and  had  entered  an  order  thereon,  enlarging  the  time  to 
produce  witnesses,  within  the  time  allowed  for  that  purpose  bj 
the  practice  of  the  court,  the  service  of  which  order  vnw  delayed 
by  mere  accident,  the  order  to  dose  the  proofii  diould  be  opened 
upon  payment  of  costs.    The  excitement  and  confusion  neoessa- 
rily  produced  among  business  men  in  New  York  by  the  great 
fire  on  the  previous  Saturday,  is  sufficient  of  itsdf  to  eoBpuse,  or 
account  for,  the  delay  in  serving  the  order  immediately  after  it 
was  entered.    The  order  to  dose  the  proofs  must  theiefore  be 
vacated,  and  the  time  to  produce  witnesses  is  extended  to  the 
first  of  November  next,  indusive.    And  the  complainants  are  to 
pay  to  the  defendant's  solidtor  fifteen  dollars  for  his  costs  of 
entering  the  order  to  dose  the  proofii,  and  noticing  the  eauae 
for  hearing,  and  opposing  this  application  to  open  such  order. 
The  application  to  amend,  by  leaving  out  the  name  of  one  of 
the  complainants,  should  also  be  granted,  upon  such  terms  as 
will  effectually  protect  the  defendant  as  to  costs,  etc.;  if  there 
is  in  fact  a  misjoinder  of  the  complainants,  which  may  be  fatal 
to  their  suit  at  the  hearing.    Upon  an  examination  of  the  quee- 
tion,  however,  I  am  satisfied  there  is  no  misjoinder  of  complain- 
ants, so  far  as  the  bill  seeks  to  restrain  the  continuanoe  of  a 
nuisance  which  was  a  common  though  not  a  joint  injury  to  both 
of  the  parties  who  have  filed  this  bill.    There  is  no  inflexible 
rule  on  the  subject  of  joinder  of  parties  in  this  court.    But  as 
a  general  prindple,  several  complainants,  having  distinct  and 
independent  claims  to  relief  against  a  defendant,  can  not  join 
in  a  suit  for  the  separate  relief  of  each;  nor  can  a  single  com- 
plainant, having  distinct  and  independent  claims  to  relief  against 
two  or  more  defendants  severally,  join  both  or  all  of  them  in  the 
same  bill.    There  are,  however,  many  exceptions  to  this  general 
principle;  and  the  court  exercises  a  sound  discretion  in  deter- 
nuvx^ng  whether  there  is  a  misjoinder  of  parties,  under  the  par- 
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ticnlar  eiiciiinslanoeB  of  the  case.  Thus  in  the  case  of  Kensington 
Y.  While,  B  Prioe,  164»  the  court  of  exchequer  in  England  over- 
mled  a  demurrer  for  multilariousness,  which  was  put  into  a  bill, 
filed  hj  seventy-two  different  underwriters  upon  policies  for  the 
defendants,  upon  which  policies  the  complainants  had  been  sued 
at  law  for  their  respeotiYe  subscriptions;  the  object  of  the  bill 
being  to  enable  each  complainant  to  establish  a  defense,  which 
was  common  to  all.  And  this  decision  was  followed  by  Lord 
Abinger  in  the  more  recent  case  of  MUla  el  al,  y.  Campbell,  2  You. 
ft  Coll.  389,  where  the  suits  against  some  of  the  complainants 
were  upon  ordinary  policies  by  simple  contract,  and  against  oth- 
ers upon  a  policy  under  seal.  This  court  also  sustained  a  bill 
filed  by  different  judgment  creditors,  having  a  common  but  not 
a  joint  interest  in  the  relief  sought  by  their  suit,  in  the  case  of 
Brinoherhqff  el  al.  y.  Brown  el  al.,6  Johns.  Ch.  139.  And  it  id'a 
conmion  piaotioe  in  this  court  for  two  or  more  judgment  cred- 
itors, haying  separate  judgments,  to  join  in  a  suit  to  reach  the 
equitable  interests  and  choees  in  action  of  their  common  debtor^ 
after  they  have  exhausted  their  remedies  at  law,  by  executiona 
upon  their  respeetiye  judgments. 

The  particular  question  which  arises  in  this  suit,  whether  two 
or  more  persons  haying  separate  and  distinct  tenements  which 
are  injured  or  rendered  uninhabitable  by  a  common  nuisance, 
or  which  are  rendered  less  yaluable  by  a  private  nuisance  which 
is  a  common  injury  to  the  respective  tenements  of  each  of  the 
complainants,  may  join  in  a  suit  to  restrain  such  nuisance,  does 
not  appear  to  have  been  raised  in  England  until  recently;  and 
then  in  a  single  case  only,  which  was  not  very  fully  considered. 
In  the  case  of  Spencer  and  Ward  v.  The  London  and  Birmingham 
Railway  Company,  1  Nic.  Ha.  ft  0.  159,  which  came  before  the 
vice-chancellor  of  England  in  1836,  the  bill  was  filed  by  the  land- 
lord and  his  tenant,  for  a  nuisance  which  was  supposed  to  be  an 
injury  to  the  interests  of  each  in  the  property;  and  an  injunction 
was  granted  without  raising  the  question  of  micfjoinder  of  par- 
ties. The  same  thing  occurred  in  the  case  of  StUton  el  al.  v. 
Montford,  4  Sim.  559,  which  came  before  the  same  equity  judge 
five  years  previous;  where  two  tenants  of  different  buildings, 
having  no  joint  interest,  joined  with  the  landlord  of  both  in 
filing  the  bill  to  restrain  the  nuisance.  But  in  the  more  recent 
case  of  Hudson  el  al.  v.  Maddison,  5  Lond.  Jur.  1194,  which 
came  before  him  December,  1841,  where  five  different  owners  of 
separate  houses  had  joined  in  a  bill  to  restrain  a  nuisance 
which  was  a  common  injury  to  all  their  houses,  he  seems  to  have 
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taken  it  for  gnuited  thai  the  objeotion  of  misjoinder  of  oom- 
plainants  would  be  fatal  at  the  hearing;  and  he  dieeharged  the 
injonotion  upon  that  ground  alone.  See  S.  O.,  12  Sim.  418. 
Even  if  that  case  may  be  ooncddeied  as  finally  settling  the  qnes* 
tbn  in  England*  whieh  I  presume  it  does  not,  as  it  does  not  ap-> 
pear  to  have  reoeived  the  sanction  of  the  lord  chancellor,  upon 
appeal  or  otherwise,  I  do  not  consider  myself  at  liberty  to  fol* 
low  that  decision  here;  as  the  question  was  settled  by  tlus  court 
directly  the  other  way,  more  than  twenty  years  since. 

In  tiie  case  of  Beid  et  oLy.  Oiffvrd,  Hop.  416,  which  oame 
before  Chancellor  Sanford  in  Februaiy,  1825,  the  complaLnants, 
•8  the  chancellor  states  in  his  opioion,  were  seyeral  proprietors 
of  differentlandsandmill8,andof  separate  parts  of  the  natural 
watercourse  at  the  outlet  of  a  lake.  The  nuisance  which  they 
SMght  to  restrain  was  an  artificial  channel,  cut  by  the  defend- 
ant upon  his  own  Lmd,  the  effect  of  which  would  be  to  draw  off 
the  water  of  the  lake,  and  thereby  to  prevent  it  from  flowing  in 
its  natund  channel  to  the  seyeral  mills  of  the  complainants,  re* 
spectiyely.  And  he  decided  that  as  the  acts  of  the  defendant^ 
complained  of,  were  a  common  injury  to  all  the  complainantSy 
there  was  such  a  common  interest  in  the  subject  of  the  suit  as 
to  authorize  them  to  join  in  one  bill;  although  the  injury  which 
each  sustained,  by  the  diversion  of  the  water  from  his  individual 
mill,  was  separate  and  distinct. 

It  is  true  each  of  the  complainants,  in  that  case,  would  have 
had  the  right  to  file  a  bill  to  restrain  the  nuisance,  which  was  a 
special  injury  to  his  individual  property.  But  as  the  relief 
sought  was  the  same  as  to  all  the  complainants,  there  certainly 
was  no  good  reason  for  compelling  them  to  file  several  bills  to 
protect  their  common  right  against  acts  of  the  defendant,  which 
were  injurious  to  all  of  them.  A  similar  opinion  was  expressed 
by  me  in  the  case  of  The  lirusiees  of  Watertoum  v.  Cawen,  4 
Paige.  610  [27  Am.  Dec.  80];  although  from  the  manner  in 
which  the  formal  objection  of  the  misjoinder  of  complainants 
was  raised  in  that  case,  it  was  not  necessary  definitely  to  decide 
the  question  of  micfjoinder  of  parties.  For  it  is  well  settled 
that  a  mere  formal  objection  of  that  kind,  which  is  neither 
raised  by  demurrer  nor  by  the  answer  of  the  defendant,  can  not 
be  set  up  at  the  hearing  as  a  bar  to  relief  which  is  common  to 
all  the  complainants. 

In  the  case  of  MarseUa  ei  al.  v.  The  Morris  Ganal  Company^ 
8ax.  81,  where  the  objection  was  raised,  that  the  bill  was  multi- 
farious, because  several  persons,  having  distinct  and  independ* 
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mski  interests*  had  joined  therein  as  complainants*  the  acts  of  the 
defendants*  complained  of,  were  neither  a  joint  nor  even  a  com- 
mon injury  to  all  the  complainants.  There  the  entry  upon  the 
land  of  each  complainant*  and  excavating  the  same,  for  the  pmv 
pose  of  malring  Ihe  canal*  without  compensating  the  owner  fof 
his  property,  was  a  distinct  and  independent  cause  of  complaint. 
And  it  was  in  no  wise  injurious  to  his  co-complainants;  nor  did 
it  in  any  way  interfere  with,  or  affect,  their  seyeral  rights  of 
properly.  That  case  therefore  was  rightly  decided  upon  that 
ground.  In  the  case  under  consideration,  however,  the  bill 
shows  that  the  erection  and  continuance  of  the  alleged  nuisance, 
and  of  eveiy  part  of  it*  is  a  common  injuiy  to  the  separate  prop- 
ertj  and  rights  of  each  of  the  complainants. 

It  is  said  the  complainants  in  this  case*  in  addition  to  their 
prayer  for  a  perpetual  injunction  to  restrain  the  continuance  of 
the  nuisance*  have  also  prayed  for  an  account*  and  compensation 
for  the  damage  which  they  have  respectively  sustained  by  the 
alleged  nuisance.  The  insertion  of  such  a  prayer  might  perhaps 
render  the  bill  multifarious*  if  the  court*  at  the  hearing,  would, 
upon  the  case  made  by  the  bill,  be  required  to  grant  such  multi- 
farious relief,  in  addition  to  the  restraining  the  continuance  of 
the  nuisance*  which  is  a  common  injuiy  to  both  complainants. 
But  where  multifarious  relief  is  not  prayed  for  in  the  bill*  it  is 
not  a  matter  of  coturse  to  give  multifarious  relief  at  the  hearing, 
under  the  general  prayer*  in  addition  to  the  relief  in  which  the 
oomplainants  have  a  common  interest.  That  objection  to  this 
bill  may  therefore  be  obviated  by  striking  out  that  part  of  the 
prayer  which  calls  for  an  account  of  the  damages  which  the 
complainants  respectively  have  sustained  by  reason  of  the  al- 
leged nuisance. 

The  motion  to  amend  by  striking  out  the  name  of  Murray*  as 
one  of  the  complainants*  must  be  denied*  with  fifteen  dollars 
oosts.  But  the  complainants  are  to  be  at  liberiy  to  amend  their 
hill*  within  tweniy  days*  by  striking  out  the  prayer  for  an  ao- 
eoant  and  payment  of  the  damages. 

Amxndmxmts:  See  oases  collected  in  notes  to  ToMey  v.  CAnrcA*  39  Am. 
Dec  S5*  and  MedJtmry  v.  Watetm,  Id.  726. 

Wkkbi  a  Kuisanos  18  ▲  Common  though  not  ▲  Joint  Injubt  to  the  tena- 
ments  of  several  and  distinct  owoers,  they  may  join  in  a  single  bill  to  restralii 
It:  Brady  t.  ITeefo*  3  Barb.  160;  Foa^  ▼.  BrcfMon^  4  Lans.  52,  both  citing  Um 
yinoipal  ease. 

HiBf  oiNDva  or  PAnnaB.— Conrts  of  law  will  not  take  cognisance  of  dit> 
linot  and  separate  daims  or  liabilities  of  several  persons  in  one  actioB« 
thongh  standing  in  the  same  relative  situations:  OkUdrtM  v.  MeOMmgh,  80 
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Am.Deo.iMO.  Jomder  of  defwdinta  in  eqai^t  See  note  to  FdlotM  t.  Fdiwrnm^ 
15  Id.  427,  where  the  sabject  is  diaomeed.  A  bill  is  not  demnmUe  beoeaH 
of  misjoinder  of  parties,  where  the  defendants,  though  not  all  neoeaaary,  are 
not  improper  partMSx  Whiiiemort  ▼.  CoeCer,  41  Id.  740.  There  is  no  8«fl^*aJ^ 
mle  in  a  oonrt  of  chancery  as  to  joinder  of  partieay  and  perMns  having 
intereats  are  allowed  aometimea  to  nnite  to  reatrain  a  common  in jnij: 
T.  Ci^  q/  TVoff,  14  Hon,  312.  In  that  ease  the  action  waa  to  leatnin  the  col- 
leetion  of  an  erraneoca  aaaeaament.  Previoaa  to  the  Kew  York  code  difiaraBt 
peraona  having  a  common  bat  not  joint  intereat  in  the  relief  aonght,  indndng 
Judgment  onditoca,  ware  peimitted  to  join  aa  plaintiflfa;  Battwkik  r.  Jfcnol^ 
4Daly,71|  I  oamit  t,  .flrown,  16  Bark  832,  the  laat  three  citing  tiie  prittci^ 
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(1  BAaaouaii  onAvoBBT,  ML] 

ID  Lnn  AM  HuBBJLHD  AKD  Whx  mat  bi  LnrBBBSD  ao  aa  » 
conatitata  a  TaUd  maniage,  where  partiea  to  whoae  maiiiage  tiiara  wh 
the  fanpedimant  of  a  pre-exiating  marriage  of  one  ef  thain,  eootlnna  ta 
Uto  togathar  aa  hnabaad  and  wife  after  anch  impediment  la  known  ta 
have  been  rHnovad. 

BmiT*D  Wm  D  BmRUD  to  Alim ort  where  hnaband  fflea  a  bill  i^paiHl 
her  admitting  a  marriage  but  alleging  it  to  have  been  illegal  and  vd^ 
and  aha  deniea  the  facta  npon  which  the  anppoaed  iUagali^  ia  fonnded. 
In  anch  caae^  aha  ia  entitled  to  an  aUowanoe  ad  kiierim  for  her  aappo!^ 
and  also  to  enable  her  to  make  a  proper  defeue. 

Aluovt  mat  bi  Ajuuoiwed  zv  all  Suns  ion  DnronaB,  for  reatitotion  la 
conjngal  rights,  er  for  nullity  If  the  nullity  be  promoted  by  the  hnaband, 
aa  aeon  aa  tlia  oonrt  ia  informed  that  a  maniage  baa  taken  place. 

Honov  by  the  defendant,  lira.  North,  for  an  allowance  to  en- 
able her  to  defend  the  soit,  and  to  support  herself  and  child 
pending  the  litigation.  The  suit  waa  to  annul  the  marriage,  on 
the  ground  that  at  and  before  the  time  it  waa  entered  into,  ahe 
had  a  hnaband  living.    The  facta  appear  in  the  opinion. 

W.  O.  Angd,  for  the  complainant. 

E.  Layd,  for  the  defendant. 

Walwobih,  Chancellor.  The  affidavit  of  the  defendant  deniaa 
the  &ct,  charged  in  the  bill,  that  her  former  hnaband  waa  living 
at  the  time  of  her  intermarriage  with  the  complainant.  For  the 
purpoeea  of  thia  application,  therefore,  the  fact  of  marriage  ia 
admitted;  and  the  preaomption  ia  that  it  waa  legal,  until  the 
eontniry  ahall  have  been  eatablished  by  the  proofa  in  the  caoae. 
Beaidea,  it  appeara  by  the  bill  itaelf  that  the  partiea  continued 
to  cohabit  together,  aa  huaband  and  wife,  until  the  epring  of 
1846;  although  the  complainant  admita  that  he  waa  informed  in 
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fibe  Slimmer  of  1M4,  that  the  former  husband  of  the  defendsnt 
was  liTing  when  the  marriage  with  the  complainant  took  ptaoe, 
in  1840.  And  if  the  former  husband  was  dead  at  the  time  of 
this  sdbeeqnent  cohabitation,  the  court  may  infer  an  agreement 
of  these  parties  to  Utb  together  as  hasband  and  wife  after  his 
death;  so  as  to  constitute  a  ^alid  marriage  between  them  at  the 
time  the  present  bill  was  filed:  Base  y.  Clark,  8  Paige,  674;  Mat' 
kr  of  Taylor,  9  Id.  611.  It  does  not  follow,  therefore,  that  the 
complainant  will  be  entitled  to  a  decree,  dissolving  the  marriage 
between  him  and  the  defendant,  even  if  he  should  succeed  in 
proving  that  the  former  husband  of  the  defendant  was  alive,  in 
Jvljf  1840;  when  the  cermony  of  marriage  between  the  present 
parties  took  place. 

The  counsel  for  the  complainant  is  under  a  mistake  in  sapposing 
that  the  allowance  for  ad  interim  alimony,  and  for  the  expenses 
of  defending  the  suit,  is  confined  to  cases  in  which  both  parties 
admit  the  original  marriage  to  have  been  l^gal.  It  is  true,  that 
where  the  wife  files  a  bill  against  her  reputed  husband,  to  annul 
the  marriage  upon  the  ground  of  impotence,  or  for  any  other 
cause  which  goes  to  the  legality  of  the  marriage  originaUy,  the 
allegations  in  her  Inll  will  be  taken  to  be  true,  as  against  herself, 
when  she  applies  for  an  allowance,  out  of  the  husband's  estate, 
either  for  alimony  or  for  the  expenses  of  the  litigation.  But  the 
practice  is  otherwise  where  the  husband  files  a  bill  against  his 
reputed  wife;  admitting  that  he  was  jp  fact  married,  to  the 
defendant,  but  which  marriage  he  alleges  to  have  been  illegal  or 
void.  In  such  cases,  if  the  facts  stated  in  the  complainant's 
bill,  upon  which  the  supposed  illegaliiy  or  invalidity  of  the 
marriage  depeaoidB,  are  denied  by  the  defendant  upon  oath, 
either  positively  or  upon  her  information  and  belief,  she  is 
entitled  to  ad  interim  alimony,  for  her  support,  until  the  truth 
or  falsehood  of  the  allegations  in  the  complainant's  bill  can  be 
ascertained  by  the  proofs;  and  also  to  a  reasonable  allowance, 
out  of  kis  property,  to  enable  her  to  make  a  proper  defense  to 
the  suit:*Poynter's  liar,  and  Div.  247. 

It  is  true,  the  provision  of  the  revised  statutes,  oh  the  subject 
of  an  allowance  to  the  vrif  e  to  enable  her  to  cany  on  the  suit, 
is  confined  to  suits  brought  for  a  divorce  or  a  separation;  and 
does  not  in  terms  extend  to  the  allowance  of  ad  interim  alimony 
even  in  those  cases:  2  B.  S.  148,  sec.  66.  But  by  referring  to 
the  reviser^s  note  to  that  provision,  it  will  be  seen  that  the  al- 
lowance does  not  depend  wholly  upon  the  statute,  but  upon  the 
piaotioe  of  the  court  as  it  previously  existed.    And  even  subee- 
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qnentlj  to  that  stfttata,  this  court  has  contnmed  to  allow  od 
interim  alimony^  in  matrimonial  cases,  in  the  same  manner  as 
before.    Ayliffe  says,  a  husband,  regularly  speaking,  is  bound 
to  allow  his  wife  alimony  pending  the  suit,  whatever  the  cause 
may  be.    Poynter  also  lays  down  the  rule  generally,  thai  in  all 
suits  of  divorce,  or  suits  for  the  restitution  of  conjugal  righiaB» 
or  in  suits  of  nullity  if  the  nullity  be  promoted  by  the  husband^ 
as  soon  as  the  court  is  judicially  informed  that  a  fact  of  map- 
riage  has  taken  place,  it  is  competent  for  the  wife  to  apply  tot 
alimony  pending  the  suit.    See  also  1  Ought.  806,  tit.  206.    The 
precise  question  now  under  consideration,  came    before  Sir 
Geoige  Lee,  in  the  Arches  court  of  Canterbury,  as  early  as  1753, 
in  the  case  of  Bird  y.  Bird,  1  Lee's  Ecc.  Cas.  by  PhilL  209,  and 
was  decided  in  favor  of  the  wife.    In  that  case  the  husband 
brought  a  suit  against  the  wife,  to  annul  the  marriage,  on  the 
ground  that  she  had  another  husband  living  at  the  time  of  bar 
marriage  with  the  plaintiff.    This  fact  being  denied  by  the  wife, 
she  applied  for  an  allowance  to  enable  her  to  defend  the  sniL 
It  was  granted  to  her  accordingly;  although  the  plaintiff  insiated 
she  was  not  his  lawful  wife,  and  that  he  was  not  bound  to  bear 
the  expenses  of  her  defense.    And  it  appears  by  a  subsequent 
report  of  the  case,  that  she  was  afterwards  allowed  twenty 
pounds  for  her  support  pending  the  litigation,  and  a  further 
sum  for  the  expenses  of  the  hearing  of  the  cause;  which  last 
sum,  together  with  the  arrears  of  her  alimony,  the  court  directed 
to  be  paid  to  her  before  the  cause  should  be  heard:  Id.  672. 
A  similar  decision  was  made  in  the  same  court,  in  1818,  in  the 
ease  of  Smith  v.  Smiih,  where  a  bill  was  filed,  by  the  committee 
of  the  husband,  to  annul  a  marriage;  on  the  alleged  ground 
that  the  husband  was  a  lunatic  and  incapable  of  contracting  a 
valid  marriage  at  the  time  the  marriage  in  fact  took  place.    And 
though  fraud  in  procuring  the  marriage  was  imputed  to  the  de- 
fendant, the  court  refused  to  proceed  in  the  cause  until  the 
committee  of  the  husband  should  furnish  the  wife  with  funds, 
to  enable  her  to  make  her  defense  to  the  suit    This  last  decis- 
ion was  followed  by  Sir  Christopher  Bobinson,  in  the  consistory 
court  of  London,  eight  years  afterwards,  in  the  case  of  Th0 
Earl  of  Portsmovih  v.  The  Counteea  of  Fortsmauih,  3  Add.  Ecc 
63,  where  the  marriage  was  also  sought  to  be  annulled  on  the 
ground  of  the  alleged  lunacy  of  the  husband  at  the  time  it  took 
place.    The  first  of  these  cases'  was  more  than  twenty  yean 
previous  to  the  revolution,  and  shows  what  was  the  settled  law 
on  the  subject  at  that  time.     The  defendant  is,  therefore,  ea- 
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titled  to  an  allowance  from  the  complainant  to  enable  her  to 
make  ber  defense,  and  to  a  further  sum  for  the  support  of  her- 
self and  her  child  pending  the  litigation. 

An  order  must  be  entered,  with  the  clerk  of  the  sixth  drouit, 
directing  the  complainant  to  pay  to  the  defendant,  or  her  solic- 
itor, twenty  dollars  within  twenty  days,  to  enable  her  to  put 
in  her  answer,  and  put  the  cause  in  readiness  to  take  testi- 
mony; twenty  dollars  more  when  the  cause  is  in  readiness  to 
take  testimony  therein;  and  twenty  dollars  when  the  cause  is 
in  readiness  for  hearing.  And  all  proceedings  on  the  part  of 
the  complainant  must  be  stayed,  after  the  said  sums  respect- 
iyely  become  payable,  imtil  the  same  shall  have  been  paid.  It 
must  also  be  referred  to  a  master,  in  the  county  of  Allegany, 
to  inquire  and  report  what  will  be  a  reasonable  allowance  for 
the  support  of  the  defendant  and  her  child,  from  the  time  of 
the  commencement  of  this  suit,  to  be  paid  quarter  yearly.  And 
the  order  must  direct,  that  ux>on  the  coming  in  and  confirma- 
tion of  the  master's  report,  the  defendant  pay  to  her,  or  to  her 
solicitor,  the  amount  as  fixed  by  the  master,  up  to  the  date  of  his 
report,  within  twenty  days;  and  that  he  pay  the  further  allow- 
ance quarterly,  from  the  date  of  such  report,  within  twenty 
days  from  the  end  of  each  quarter;  with  liberty  to  either  party 
to  apply  to  increase  or  diminish  such  allowance,  from  time  to 
time,  as  a  change  of  circumstances  may  require. 


AiJicoirT  WILL  Bi  Awarded  thb  Wnrx  Fiia>ENn  LmB:  Biehardmm  t. 
Mkhardatm,  30  Am.  Deo.  538.  The  prmdpal  caseis  cited  in  Ford  ▼.  Ford^  10 
Abb.  Fr.  78;  S.  C,  41  How.  Ft.  172,  to  the  point  thftt  the  oonrtbu  the  power 
independent  of  the  statute  to  grant  alimony  to  the  wife  pendente  lUe,  Bat 
alimony  will  not  be  allowed,  nnlees  the  eTiatenoe  of  the  marital  relation  be 
proTen  to  the  satisfaotion  of  the  ooort:  Kinxey  t.  Khueg,  7  Baly,  463;  and 
where  the  reputed  wife  denies  the  eriatenoe  of  the  marriage^  ahe  can  not  oon^ 
■latently  claim  that  the  defendant  is  under  any  obligation  to  provide  her  with 
means  to  carry  on  her  suit  against  him:  Ofi/lm  t.  Chi/tn^  47  N.  Y.  186}  both 
citing  the  principal 
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bjpenoBonpramiMiiMctotoMiotlMrforliiibiMAli  T9k 
AOMMI  amy  nfiiae  to  par! orm  mitiom  not  agraed  apoa,  909. 
JUBMHTf  eoBtnoi  bj»  in  hia  own  nama,  who  liablo  on,  684. 
AuMxan,  when  allowable,  781. 

laCACBiinrr,  retention  of  poaaaaiion  ia  eaawllal  to^  901 
tnmaf ar  ol  gooda  anbjeot  to,  904. 

hunaourtar  Aor,  Uena  t)ffeaet?ed  bj,  064. 
BoossjLKT,  agreement  eatabliahlni^  64. 

IV***"  or  PiflBKiroKBa,  anaweiablo  for  nagHfwa  oalf ,  900b 
degpee  exaoted  of,  OSOu 
itribiitoiy  neglect  of  paaamgaffa,  904. 
eontribntory  n^laot  of  paaaangara  in  gattiog  on  or  eff  •!  hnignlar  al» 

thynfft  960b 
aontf Ibntory  n^g^eot  of  paaaangara  in  getting  on  or  etf  nioffaig  train,  991 
eontribntoiy  n^gleot  of  paaaangfra  in  riding  in  haggnga-ov ,  906. 

itrlbntoiy  n^g^eotof  paaaangfra  in  tiding  in  nnanthorlaad  porithns  Wk 
itribvtofy  neglect  of  paaaangfra  In  riding  on  platloim,  906. 
itribntory  nagleet  of  paaaangm  in  riding  with  Ifanbi  Milaf 


drfaota  in  Tridola,  liaUlity  for,  962. 
dOigenoe  ezaoted  of ,  960. 
dna  eaie,  cmm  of  proof  reapeeting,  909L 
A^gliah  role  leapeoting  d^giee  of  oaie,  990l 
liability  ni,  na  affected  by  oontraot,  967. 
UafaUity  of,  lor  def eota  in  loadwnya,  902L 
liability  oi,  lor  def  eota  in  yehiole,  962. 
Ikbility  of,  lor  negliganoe,  966b 
■mat  repnaa  diaorderly  oondnot,  969. 
negliganoe  for  which  they  are  anawarablab  906. 
na^liftennn  in  nrmrloadinfl,  969. 
negliganoe  in  atarting  train*  962. 
nag^genoe,  omia  of  proof  reapeeting^  969. 
not  anawerable  aa  inauen,  966. 
OMia  of  proof  reapaoting  negliganee^  909L 
fondwrnya,  liability  for  defecta  in,  962. 
caie  emoted  of,  906. 
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Gbild^  I»  wmJtrt  ja  mere,  when  deemed  In  eeee,  47ii 

anbom,  appointment  of,  «■  execator,  474. 

unborn,  basterd  not  deemed  in  esM,  475. 

nnbom,  injunction  in  favor  of,  474. 

nnbom,  when  may  inherit  or  take  a  devise,  474. 

writ  to  inquire  whether  woman  is  with,  47tt. 
OoMiioN  Gabbikbs^  custom  to  exonorate  from  da^  of  deliveiyt 

delivery  by,  duty  of,  with  respeot  to^  660l 

delivery  by,  what  soflicieQt,  650. 

See  Gabbbbs  or  Vmmxsqwkl 
OoMPABisoK  or  Hands,  experts,  when  may  testify  from,  079. 
OoHTUOT  or  Laws,  validity  of  will,  by  what  law  detenninedt  fiUL 

will  must  be  probated  where  property  is,  520. 

will  must  conform  to  law  of  testator's  domicile,  510. 
OowHTiTUTiONAL  Law,  legislative  grants  deemed  oontractSi  118L 

legislative  power  over  public  offioers,  748. 

legislative  power  to  judge  of  violation  of  diarten,  110-121. 
CtaMTBAOT,  action  ont  by  a  person  in  whose  favor  a  promise  Is  madolo 
730. 

apportioning  in  favor  of  servant^  200. 

damages,  measure  of,  when  executory,  is  rescinded,  078. 

for  services,  damages  when  servant  is  turned  ofl^  072. 

in  restraint  of  trade,  when  void,  00. 

measure  of  damages,  when  servant  is  wrongfully  dlsdiaryd» 

right  of  party  to  full  performanoe,  072. 

servant  can  not  be  compelled  to  pei'form  servioes  noi  agrasd 

servant,  doctrine  of  constructive  service  by,  200. 

servant  discharged  for  just  cause  before  completing,  200. 

servant,  suit  by,  after  discharge,  for  cause,  200^ 

servant  wrongfully  dischaiged  must  not  remain  idle^  200^  Sll 

servsnt  wrongfully  discharged,  remedies  of,  205-207* 
CSOBPORATioir,  avennent  of  eiistenoe  of,  not  required,  400. 

equity  will  aid  creditors,  605. 

legislative  power  to  judge  of  forfeituro  of  diarter»  ll^liL 

majority  of  directors  may  act,  466. 

proof  of,  when  required,  466. 

qwm^  such  as  towns,  liability  of  members,  for  debts^  OOC 

reservation  of  right  to  alter,  amend,  or  repeal  charter,  llOb 

stockholders,  by  law  can  not  bind  to  pay  debts,  004. 

stockholders,  compelling  them  to  pay  subscriptions^  005. 

stockholders  in  mining  corporation,  liability  o(  010. 

stockholders,  naturo  of  their  liability,  700. 

stockholders,  not  liable  for  debts  at  oommnn  law,  OOC 

stockholders,  not  liable  on  ground  that  oorpomtkm  has 
ers,  604. 

stockholders,  romedies  to  enforce  liabilities  o(  701-700. 

stockholders,  statutes  imposing  liabilities,  how  oonstmsd* 

stockholders*  transfer,  effect  on  liability  for  debt»  000. 

stockholders,  whether  liable  for  pre-existing  debt,  097. 

stockholders,  who  liable  as,  607. 
OoTSNANT  of  warranty,  made  by  married  women,  420^I28. 
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DiJiAOis,  metman  of,  when  employee  it  diadhugisd,  WO  ffH  TVIL 

tmart  mcniey,  240. 
DiKD,  to  inh&biteiits  of  eertdn  pleoe,  it  Toid,  42B. 

to  QDoertain  grantee,  426. 
Dimnnoir  of  proteet,  216. 

of  writ  de  venire  inspkiendot  476. 

Eahkmbnt,  abandonment  of,  404. 

parolilicense,  modifying  or  extingaiahing,  404b 
SLEcnoN,  when  widow  will  be  compelled  to  an,  757. 
Emutent  Domain,  disoontinnance  of  proceedings,  208. 
BsiOFPUi,  against  married  woman,  from  her  covenant  ol 

of  lessee,  to  deny  landlord's  title,  425. 
SuuuTiON,  amending,  by  affixing  seal,  52. 

ftulnze  to  make  retam  on,  does  not  aToid  titles  tf» 

Toid,  when  protects  officer,  765. 

Hubs,  of  liying  person,  derise  to,  663. 
HiOHWATB,  nnisanoe  in,  what  is  a,  716. 

iMDmNiTT  taken  by  one  sorety,  when  innns  to  all,  B6I  Mfci 
IimoBBBB,  notice  to,  to  what  post-office  may  be  eent^  280w 
IiraoLVXNT  Laws,  discharge  when  inoperative  beyond  the 
Insurangb,  valuation  in  policy,  when  oondoslve,  481. 

Jgdit  Stock  Ck>]cPANT,  liability  of  members  for  debti  €l»  606w 
JuDOKBNT,  merger  by  recovery  against  one  Joint  oblfiBPft  6^ 

warrantor,  when  and  how  bound  by,  07Ol 
Judicial  Oifiobb,  liability  of,  724. 
JVBT,  agreement  of,  formerly  ooeroedt  75ii 

sealed  verdict,  70. 

sealed  verdict  in  criminal  cases,  80L 

separation  of,  after  case  is  submitted,  77. 

separation  of,  after  agreeing  on  verdiet,  78L 

separation  of,  formerly  never  allowed,  75. 

■sparation  of,  from  necessity,  87. 

separation  of,  if  unauthorised  may  be  pimlahadi  39b 

separation  of,  in  capital  cases,  83. 

separation  of,  in  civil  cases,  76, 77. 

separation  of,  in  criminal  cases,  80,  86 

separation  of,  in  prosecutions  for  felony,  80^  82. 

separation  of,  in  proeecutions  for  misdemeanor»  80l 

separation  of,  new  trial  on  account  of,  84 

separation  of,  prisoner's  consent  to^  86. 

separation  of,  what  constitutes  improper,  87. 

separation  of,  when  does  not  vitiate  verdict,  77. 

JoBEL,  oommnnioations  in  course  of  judicial  ptooeediqg^  Olti 
Ijs  Fesdekb  of  amended  complaint,  164 
of  defective  complaint,  164. 

Mabbiaos  Sbrlbmbnt,  validity  of,  against  orsditors,  Ml 
If  ABBDED  Wombn,  covenant  of  warranly  by,  estoppel 

oovenant  of  warranty  by,  when  liable  on,  426. 
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ICajrbb  Ain>  SxBTAHT,  oriiiiiiial  nspomibility  of  mMtar,  ML 
MiAavBS  or  Damaob  for  wrongfully  diadiaiging  emploarw^ 
Mmhanio's  Ldev,  wiyvr  of,  does  not  arise  from  taking  nota^ 
MoBiOAOB,  ohattel  on  merchant't  stock  in  tiado,  00ft. 

ohattel  right  of  mortgagor  to  make  aaleay  00ft. 

oonveyanoe  of  part  of  property  sobjeot  to,  ft2S. 
McnnoiPAL  Ck>BP0BATi0N,  flooding  UndJs,  liability  for,  781b 

liability  for  injnriet  resulting  from  grading  straeta  TSS. 

liability  for  neglect  to  keep  street  in  repair,  734. 

offioers  of,  punishable  for  neglecting  streets,  723. 

VlQonABLi  iNBTRtTmirrBy  bill  drawn  in  one  state  payable  b 

death  of  maker,  demand  and  notice  to  charge  indonar»  948. 

foreign  bills,  what  are,  218. 

notary's  protest  must  be  on  demand  by  himaellt  M7. 

protest,  form  and  neoenity  of,  216-284^ 

piotest  of  bank  bills,  checks,  and  osrtlfloatea,  210L 

protest  of  inland  bills,  219. 

protest  of  promissory  notes,  219. 
VOZABT,  derk  of,  when  may  make 

disqualification  of,  to  make  proteit^  817. 
VuiBANOB  in  highway,  what  is  a»  719. 

pnUio,  time  does  not  l^gdiae,  719. 

pABaEVXBSHiP,  insdlvem^  to  aathoriM  deans  gMog  priori^  ta 
debts,  164. 

lln  of  partner  on  eflbots  ol,  164. 

partner  using  name  qI,  as  the  firm  name,  698^ 

sharing  in  profits,  when  doea  not  make  a*  499i 
Paanrr,  collateral  impeanhmsnt  of,  179. 
PBOOCT,  by  whom  should  be  made,  817. 

okrioal  errors  hn,  280L 

deriLol  notary,  whether  may  aol  te,  818. 

defined,  216. 

erasnrosin,  2801 

loraign  bill,  what  is,  2ia 

foreign  courts  gire  credit  to^  217. 

form  and  substance  o^  220,  22L 

law  of  place  of  contract,  when  controla,  S17« 

law  of  place  whero  bill  is  payable  govemoi  817. 

necessary  only  in  case  of  foreign  billa,  8ia 

noting  and  extending,  229. 

notary  being  stockholder  in  bank,  can  not  mkaiorf  819« 

notary  when  incompetent  to  make^  217. 

object  of,  216. 

of  checks,  bank-bills,  and  ocrtifioatea  of  deporflft  Sia 

of  inland  biUs  not  required,  219. 

of  promissory  notes  not  required,  219/ 

place  where  must  be  made,  221. 

pieeentment  and  demand,  statement  of  in  proiMA»  88L 

presentment,  to  whom  may  be  made,  88L 

presumed,  when,  218. 
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PfeonsT,  seal,  abaeooe  <rf,  223. 
time  when  must  be  nuide,  22U. 
unncinMiiry,  when,  21& 
waiver  of,  218 
whether  protest  for  non-eooeptMMse  and 


PwyviaioKBfe  wrimuiy  impUed  on  mIo  oI^  6801 

Bncnnoir,  mnit  be  l»  Mo^  664. 
oCeale,  Cor  teod  therein,  664. 
proinptneH  reqidred,  656i 

Balm  of  chattali,  wama^otf  eoQadneM,  when  faipHed,  680l 
of  proTiiiottfl,  wirrenty  of  eoondnMi,  when  implied,  880» 
vendor  rwwindmg  for  freod,  664. 
SBTAirr,  danuigBB  reooverable  bj  lor  wrongfol  diebliMge,  W8  81^. 
wrongfully  diaohaiged,  budon  of  pRuring  tont  lie  oonld  obtdn 

plqyment,  213L 
wrongfully  diaolieiged,  duty  ol,  to  nee  diUgMioe  la 

ment,211. 
wrongfully  diaoliarged,  not  raqidred  to  aeel 

torei218. 
wrongfully  diaoliaiged,  remediee  ol,  806. 
wrongfully  diaohaiged,  when  may  mm,  S18b 
dHMOW,  against  bond  and  mortgngo^  168. 
^pdnst  aoit  by  reoelTar,  160. 
In  equity,  160. 

p,  return  of,  when  evidenoe  agaJntt,  681. 
retam  ol,  when  evidenoe  in  hie  favor,  681, 68BL 

Sali,  eamai  timdor  Im  the  rule  of,  144. 
duty  of  aheriir  to  inform  biddera  reepeeting  tiiK  148L 
of  pttiperiy  aubjeot  to  chattel  mortgage,  148. 
flLAimnt,  of  pemn  in  hie  office  or  buiinem,  670l 
BPMmiu  PSBVORMAKCB  of  cootraot,  to  deliTer  a  ehnttel,  884i 
Bbaxuti  or  Fkaudb,  promiae  to  answer  for  debt  of  aaolhw,  78ll 
flhnnuT,  person  traveling  on,  when  can  not  raoover  for  lojaiiss  from 
hi  highway,  442. 
traveling  on,  when  deemed  neoeesary,  442. 
BraiTT,  judgment  against  principal,  when  evidence  againsfti  440L 
release,  by  acts  of  creditor,  400. 
right  to  indemnity,  taken  from  principal  by  oo  suieity»  668-668 

Tmmf,  of  personalty,  creating  by  parol,  624b 

VnmoB's  LuH,  notice  of,  when  sufficient,  168^ 
not  waived  by  renewing  note,  163w 
snb*vendee  liable  to,  when,  162. 

Wabkabtob,  bringing  in,  to  defend  at  common  law,  669L 
judgment  against  grantee,  effect  of,  670. 

notice  to  defend,  at  what  time  and  how  should  be  given,  688, 871L 
notice  to  defend,  necessity  of,  672. 
notice  to  defend,  sufficiency  of,  672. 
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WiBEAmoB,  of  penonal  property,  ff71. 

▼OQoher  by,  of  hia  varrantor,  570i 

who  nersr  had  powowion  nor  title,  671* 
WiB&Amr,  arising  from  affinnaiaon  of  quality  of  goods  aoldt  S71 

in  aalea  by  aample,  680. 

in  aalfla  of  proyinona,  680. 

in  aalee  when  bnyer  has  no  ohanoe  to  wramftw  pnperljy,  08OL 

of  aoondnen  not  implied,  680. 

aoqnialtion  of  property  in,  by  appropriation,  209. 
Waikr,  appropriation  of,  rights  by,  acquired  in  the  Baoifio 

appropriation  of,  rights  by,  denied  in  England,  271*  272. 

appropriation  of,  rights  by,  denied  in  United  States,  272. 

appropriation  of,  rights  by,  reoogniaed  in  MiiMiiilmwttib  ^09k 

dlTersion,  right  to  complain  of,  274. 

flowing  in  stream  is  pMidjuriB,  270. 

mOl  acts  in  Maine  and  Massaohnsetts,  276»  278L 

BOQ-nser  does  not  impair  owner's  rights,  274. 

Faoiflo  states,  abandonment  of  rights  in,  282. 

pMifio  states  appropriation,  aoqaintion  of  rij^iti  hf^  SBO-Ml 

pMiflc  states,  laws  of,  nspeeting,  279. 

pMifio  states,  rights  by  appropriation  can  noi  bo  aoqalisd 
Tate  owner,  280. 

ffnuimg  back  on  lands  above,  27fi. 

property  in,  by  appropriation,  270. 

riparian  owner,  rights  of,  as  between  one  anoliier,  S7S. 

riparian  owner,  rights  of,  as  against  one  owning  land 
stream,  274. 

riparian  owner,  rights  of,  prsTail  over  aptiwjprialoi^  flTU  271. 

Boman  law  conoeming,  270. 
WlLL»  attesting  and  publishing,  416»  646L 

derlM  to  heiis  of  liring  person,  66S. 

ezecntion  of,  what  saffident,  646. 

signing  by  penoo  other  than  testatOTy  64flb 

▼aUdity  of,  by  what  law  governed,  519^ 

witnessing,  what  sufficient,  416^  fllflb 
Wsn,  de  senfrv  kupieimdot  476. 
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ABANDONMENT. 
ATTAiUHiiMTg,  3;  Co-TXKANOT,  3;  Kabbminth^  If  ML 

ABATEMENT. 
Bm  AmwmukTio'K  Ain>  Awabd,  3;  PABxraumFt  ft. 


ABORTION. 
See  Cbimikal  Law,  21 

AOCEFTANCK 
Aanmf4f$i  KMonABUB Instbumxrtb,  12;  ScATon ov nuvB% C 

ACKNOWLEDGMENTS. 
See  Duds,  6,  6;  ExiounoHi^  22. 

ACrnONS. 

Law  Omn  a  Rxmxdt  bt  Action  whkretbb  it  Oim  a  Biohv  or  pio> 
hiUti  Min  injury.  Where  no  specific  remedy  is  given  for  an  injury,  a 
lemedy  may  be  had  by  a  apecial  action  on  the  case.    SUnti  ▼.  £eye«,  46ft. 

flat  ABBiTRATioir  A2n>  Award,  1;  Banebuftot  akd  Insoltknot,  8;  BoioMi 
S;  CoTBKAKTs;  JiTDiciAL  Salks,  1;  MoBTGAOSS,  12;  Omau  ahd  Otn- 
CBtty  3,  4;  PuBADiNO  AKD  PSAcmox,  1,  2;  Slandkb,  8. 

ADMINISTRATORS. 
See  BxaouTOBS  and  Administbaiobb. 

ADMINISTRATORS  DB  BONIS  NON. 
See  BxaouTOBS  and  ADMiNiBTBAioBap  S-4. 

ADVANCEMENT. 
See  Pabbnt  and  Child,  8,  4. 

ADVERSE  POSSESSION. 

What  n  Advsbsi  Possession  d  fob  thv  Coubt  to  Dbolabi,  fanl  tlie> 
faoti  which  oonstitate  it  are  to  be  foand  by  the  Jury.  JfodUo^  t.  Du^ 
brmil,  650. 

See  Co-mrANCT,  4;  Statutb  ov  LnmAnoin^  4^  & 

AFFIDAVITS. 
8aa  JusTiGBs  ov  thx  Pbagi»  1-1 
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AGENCY. 

L  BioA  THAT  BowmnamarCmKwnaiATSon  n  EouxvALimr  to  FfevnooiOoa- 
MAHD  AppllM  as  woU  tiMXNrpoimtioiifl  M  to  indiTkhiala.  Pfmitr^  Baul 
T.  Sharp^  470. 

t.  AacNT  AFroiHTKD  BT  A  WRinHO  WmoH  LQcns  AVD  DEVim  Hn  Av- 
TBOBirr  is  ntbjeek  to  iti  terms;  sad  sets  done  by  him  not  within  ths 
scope  of  the  Authority  can  not  bind  liis  principsL    Smow  ▼.  Warmer^  417. 

IL  UmiOllXD  MSMOEAKDUM  IkTKNDBD  TO  ASSIST  THK  MSMOBT  OF  THK  Aom 

as  to  srticles  to  Im  parcliaaed,  is  not  an  anthority  defining  or  limitiBg 
the  agent* s  poweBi»  and  evidence  is  adnuanble  to  sliow  parol  directions 
to  agent,    /d 
4.  Aomr  Aockptdpo  Bill  in  own  Kami  dois  not  Bind  PsannrAL*  bat 
binds  himseif  only.    Bamk  ^fRockuUr  ▼.  ifofKeoO,  681. 

iw  FlBM     is    BoONB   ST    AOCEFTANCB   IN    AoXNT'S    NaMB»    WhICH    IT    HAS 

AooPTiD  AS  FiBM  Nams  by  an  agreement  of  the  partners  to  do 
nnder  the  name  of  sach  sgent,  wliere  it  does  not  appear  that  the 
vas  doing  business  also  on  his  own  aooount;  but  if  that  fsct  appsan^  H 
must  be  ihown  that  lie  accepted  the  lull  on  account  of  the  partnerriiip  la 
order  to  bind  it.  Id. 
t^  AirniOBiiT  TO  Maks  a  Pkomosobt  Notb  and  Bind  his  PsannrAiJi*  for 
labor  and  material,  is  not  given,  by  implication  from  the  nature  of  the 
Inudness,  to  an  agent  employed  in  the  manufacture  of  caniagea.  Pnkgi 
T.  Aone,  420. 

7*  AVTHOBITT  OF  AoSNT  TO  BiND  PbINOIPALS  BT  PBOMIBSOBT  KoTN»  IS  nOl 

proved  by  evidence  that  the  agent  had  previously  made  a  note,  to  wUsb 
one  principal  assented,  and  also  another  note,  for  a  small  amouitt,  wbioh 
was  compromised  after  suit  brought,  without  showing  whethet  or  not  their 
previous  assent  thereto  had  been  obtained.    Id, 

t.  tauoN  Tauno  Nora  of  Aosnt  in  Paymbnt  fo&  Work  PkBVOBiOED, 
with  knowledge  of  the  principal's  liability  therefor,  thereby  dischaigsi 
such  liability,  and  he  can  not  afterward  rescind  the  contract  and  bind 
the  principal,  without  his  knowledge  and  assent,    /d. 

I,  Principal,  to  bb  Punishbd  Cbiminallt  fob  thb  Acts  of  his  Aghbt  oa 
Sbbtant,  must  have  directly  participated  in  the  act,  or  have  given  such 
an  assent  or  concurrence  thereto,  ss  would  involve  him  morally  in  the 
guilt  of  the  act     CbmsumtcNxatA  v.  Niduth,  432. 

Uk  PBINdPAL  IB  LiABLB  CBnONALLT  FOB  AN  UNLAWFUL  SaLB  OF  SPIBir 

vons  Ljqhob,  made,  with  his  consent,  by  his  agent  Id, 
U.  Byidbnob— Rbs  Gbst^. — In  an  action  against  a  principal  for  goods  pur- 
chased by  an  agent  and  forwarded  to  another  agent,  a  memorandum  book 
kept  by  the  principal  with  the  latter  agent  containing  a  list  of  goods  to  bs 
received  for  the  principal,  is  not  a  part  of  the  nee  getta  nor  admissible  to 
show  the  agent's  authority  to  purchase;  nor  are  letters  pssefng  butuiiin 
the  principal  and  latter  agent,  after  the  purchsse  and  reqieeting  it,  ad- 
missible as  part  of  the  re9  ffetUt,  Snow  v.  ITarner,  417* 
See  Banks  and  Banxino,  1;  Witnbsbbi,  8. 

AGENCY. 
Bee^AOTQBS)  iBBOBawfTi    rnii,-g,  6;  Landlobd  and 

SHIF,  91 
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ALIMONY. 
Bm  Mabbiaok  and  DnroBoii  2»  t. 

ALLUVION. 
See  Watbboouksib,  A. 

AMENDMENTS. 
Bee  ExMfonmn,  9,  20-27;  Fljuldisq  akd  PEAonai»  15»  16^ 

APPEALa 
See  PuuDiNO  and  Practicb,  85,  37,  88,  40. 

ABBTTRATION  AND  AWARD. 

L  Amnnuacm  oajt  BacxyvEB  Rxasonablb  CoicPKNaATioN  for  his  eervfoei 
wilhoot  AD  eipreee  promiae.    Himman  ▼.  Bapgood^  663. 

1.  Kaob  Abbitbatob  mat  8ns  Alonb  io&  his  Compinbation,  and  it  ■eema 
thftt  he  mnet  do  so.    Id. 

IL  NON-JOINDKB  OV  OtHSB  PaBTIBS  TO  SUBMIBBION  DT  ACTION  BT  AbBITBA- 

TOB  egiiiieft  one  of  the  parties  for  his  oompensfttion  can  be  taken  adTan- 
tage  of  only  by  plea  in  abatement.    Id, 

4b  Sun  IS  DuooNTiNUBD  BT  AN  AoBiBMBNT  to  refer  the  matfeeiB  m  oontro- 
Teny  to  an  arbitrator.  Thereafter,  the  only  remedy  of  either  party  la 
upon  the  award,  or  if  no  award  is  made,  npon  the  agreement  to  refer. 
Bamk  o/M<mne  t.  Widner,  768. 

i,  AoBBXMBNT  TO  Rbfbb  PsNDiNa  SuiT  TO  AN  Abbttratob,  and  that  Judg- 
ment ahall  be  entered  in  the  oaoae  in  aooordanoe  with  his  dedaion,  ia 
Talid;  and  a  judgment  entered  therein  binda  the  partiea  aa  a  judgment 
by  oonaent.    /d 

8^  BsvoGATioN  of  SUBMISSION  TO  Abbitbation  osn  not  be  made  under  the 
reviaed  atatutea  of  New  York,  after  the  oanae  had  been  finally  anbmitted 
to  the  arbitrator.  At  the  common  law  anoh  reyocation  could  be  made 
by  either  party  at  any  time  before  the  award  waa  aotually  made  and 
vaady  to  be  dettrerad.    Id 

ARREST. 
See  Bonds,  2. 

ASSIGNMENTS. 

BMMExarm  abd  Inboltbnot,  7,  8;  Oovbnabts,  6}  JuiMMnnra%  li| 

Kbootiablb  Instbumbnts,  2-6. 

ASSUMPSIT. 
mmouvTOT  ABD  Inboltbnot,  6;  BnDBBCHi  22|  Jubt  abd  Jvbom. 

ATTACHMENT. 

1*  Sbbbov  ATTAonnro  Pbbsonaltt  must  Retain  Posbbbbion  faimaal(  or  bf 
bis  Barvant,  or  haye  the  right  of  taking  immediate  poaaaaaion,  or  tbe  at- 
tBflhment  wfll  be  diaaolyed.     WttUm  ▼.  Dorr,  260. 

&  Aitbb  Takino  RaoiBR  iok  Attachbd  Qoodb  OmaiB  oak  not  Rbiakb 
thaoi,  it  Baema,  on  the  aame  writ^  without  the  oonaant  of  the  raoe^ptor 
Id. 
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t,  Takhto  BaoEOT  n  Dkbmxd  ABABDonrxHT  of  PossnnoH  of 
gooda,  ao  M  to  pennit  them  to  go  into  the  ownor's  pooaoMiOP.     /<C 

C  BicnpTOH  or  Attachsd  Goods  mat  Pubchasb  them  from  the  defata; 
tdttt  deliyery  to  the  Utter,  and  will  saooeed  to  all  hie  righti.     Id, 

iw  BBBBIFf  Rb-ATTAOHINO  Q0OD8  AWTER  BOKA  WIDM  PUBCHABK  BT  BxcmOVm 

under  a  prior  attachment,  and  taking  them  from  the  receiptor's  poans- 
slon  wlthoat  his  consent,  on  another  writ  against  the  debtor,  after  being 
notified  of  the  porohase,  is  liable  in  trespass  to  the  receiptor;  and  the  ra- 
eaiptor  does  not  prejadioe  his  rights  by  taking  back  his  receipt,  when 
handed  him  by  the  officer  without  any  nndentanding  concerning  it,  nor 
by  submitting  to  the  officer*a  acts,  where  the  latter  informs  him  that  hs 
is  **  indemnified  and  must  go  ahead.**  Id. 
§*  Shbbot  RBTirRNura  onlt  Past  of  Goods  Sbiud  and  taken  from  the 
owner's  possession,  under  an  attachment  against  a  third  party*  i%  never- 
theless, liable  in  trespass  for  alL    Id, 

y*  QniOEB*8  OwvxBBHir  OF  Storb,  in  WmoH  Goods  WnoHOFirLLT  Sbubd 
under  an  attachment  against  one  not  the  owner,  are  deposited  at  the 
time,  where  the  goods  are  rightfully  there  and  the  owner  haa  not  besa 
notified  and  given  a  reasonable  time  to  remove  them,  is  no  defense  to  an 
action  for  the  wrongful  taking.    Id. 

8L  QmoBB  n  Liablb  fob  all  Goods  iv  Stobb  where  he  locks  the  door  and 
esdudes  the  owner  of  the  goods  therein  under  an  attachment  against 
another  person,  althoa^  he  claims  only  a  part  of  the  goods  as  suhjeot  to 
the  attachment.    Id, 

%,  BBf.BA«B  OF  Claim  fob  Wbonoful  Attaohmbnt  dobs  not  Amcr  Pbiob 
Claim  by  the  same  owner  for  another  wrongful  attachment  by  the  same 
officer  of  the  same  goods,  where  the  prior  claim  is  expressly  excepted  in 
the  release.     Id, 

10.  Offiokb  is  Liablb  fob  All  Injitbt  Caubbd  bt  Tortioitb  Takivq  of 
goods  under  sn  attachment  against  one  not  the  owner.     Id. 

11.  Fact,  teat  Pbbson  Givbs  a  Shebiff  a  Writ  with  Bibbctioks  how  to 
Sbrtb  It,  and  does  not  disclose  his  knowledge  that  another  has  a  dalm 
upon  the  property,  will  not  exonerate  the  sheriff  for  not  attaching,  un- 
less it  was  concealed  with  a  view  of  prejudicing  the  sheriffl  BamUU  t. 
BlodgeU,  603. 

12.   SmCBIFF  TaKIKO  WbTT  with  DiBBGTIONS  to  SeBVB  It  in  a  PABnCOLAB 

Mannbb,  without  requiring  a  written  indemnity,  is  not  excused  from 
such  service  by  acquiring  information  that  led  him  to  believe  that  he 
would  expose  himself  to  an  action  by  so  doing,  if  the  supposition  was 
enoneous,  and  the  service  would  have  been  legaL    Id, 

18.  Shebiff  oan  not  be  Gabnished  as  the  Debtob  of  a  Plaintift,  when 
he  has  collected  money  for  him  on  an  execution.    Matrmn  v.  HmoUf,  MY. 

14.  Monet  Collected  bt  a  Sheriff  on  Exbcution  can  not  be  attached  by  a 
creditor  of  the  plaintiff  in  execation.    Id, 

UL  Constable  Acts  cndeb  Colob  of  his  Office,  and  his  Subbtibb  abb 
Liable  on  his  official  bond,  where  he  attaches  goods  under  a  writ  in 
which  the  dimages  exceed  seventy  doUars,  and  makes  return  that  ha  has 
Mttaohsd  the  goods  by  virtue  of  the  writ.    LowU  r,  Parker^  488. 

See  Bankbuttot  and  Insolyengt,  6. 
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A?'IOBNEY  AND  CLIENT. 
See  Libel,  2. 

AWARDa 
Bm  AsansATioK  anb  Awabm. 

BAGGAGE. 
Bm  Common  GARBizita,  S-4. 

BAIL. 
See  BosM,  2;  CBXMnr al  Law,  It. 

BAILMENTS. 

AMOXxns  BsFUBAi.  ov  A  Bailkb  to  Dkuysb  thb  Goom  Bazld),  f»  mfl- 
eint  to  eiiiUln  an  action  of  trover,  although  the  demaad  waa  noi  nuida 
•I  the  place  of  delivery.    Dunlap  v.  Hunting,  763. 

See  Common  Casbdebs,  12,  13;  Criminal  Law,  29,  SOl 

BANKRUPTCY  AND  INSOLVENCY. 

L  JmoBDicnoN  of  District  Courts  in  Bankruftct,  aa  stated  In  3xpaHt 
OUjf  Bamk  qf  New  Orleans,  3  How.  292,  can  not  be  received  aa  a  gnidt 
to  direct  the  judgment  of  the  state  courts,  by  reason  of  the  different  per* 
iiona  of  the  opinion  there  given  being  irreconcilable.  Peek  v.  Jenneu^ 
673. 

&  Jurisdiction  of  Statx  Coitrts  oykr  Debts  and  Dbmands  aoainst  thb 
Bankrctft,  capable  of  being  proved  under  the  bankruptcy  proceedings, 
is  derived  from  the  laws  of  the  several  states,  and  existed  before  the  paa- 
aage  of  the  bankrupt  act,  and  is  neither  enlarged  nor  limited  by  it.    Id, 

IL  Cbkditobs  of  a  Bankrupt  havino  Claims  Capable  or  ssiNa  Asskbtbd 
IN  THB  State  Courts  are  at  full  liberty  to  resort  to  those  jurisdictioD% 
and  to  pursue  their  remedy  there,  notwithstanding  those  claims  are  debts 
capable  also  of  being  asserted  under  the  bankruptcy  act    IdL 

^  Jurisdiction  of  State  Courts  in  Such  Cases  is  not  a  JuRisDionov 
'^IN  Bankruptcy;"  creditors  resorting  to  it  are  not  creditors  "who 
claim  a  debt  or  demand  under  the  bankruptcy;"  the  proceedings  had 
under  their  claims  are  not  matters  and  things  done  "  under  and  in  virtoa 
of  the  bankruptcy.**    Id. 

iw  MoRTOAOES  AND  LiBNS  Saved  bt  THB  BANKRUPT  AcT  may  be  enforoed 
imder  the  jurisdiction  of  the  state  courts,  and  the  district  courts  can 
not»  by  injunctions  or  orders,  stay  proceedings  or  defeat  this  jurisdiction. 
Id. 

4  Qbbbb  vbom  Distbict  Coubt  to  Shbbiff  Acting  under  AuTHORirr  of 
Statb  Court. — ^In  action  of  asaumpait  in  state  court,  and  attachment  of 
property,  defendant  pleaded  a  discharge  in  bankruptcy.  Plaintiff  ra* 
plied  the  attachment,  and  demanded  judgment  against  the  property. 
Defendant  rejoined  an  order  and  decree  of  the  district  court  command- 
ing the  sheriff  to  deliver  the  goods  to  the  assignee  in  bankruptcy,  to  bo 
administered  upon  by  him,  and  it  was  held  that  the  order  and  decree  ini> 
posed  no  duty  upon  the  aheriff^  and  the  rejoinder  fnniished  no 
to  the  replication.    Id. 


794  Index. 


7.  AwMiiHiiiT  BY  Bawobopt  ct  hxb  VmomsT  rmAa  in  tiie  ■Mignfui  tfaft titti 
to  Hf  except  to  eiioh  m  would  impoee  a  liability  apon  tiie  airfgnniT:  ae  to 
that  he  mint  aHoit.    Beny  t.  GUUt^  SSL 

I.  BamoBun  hatutq  -  Asbioned  ho  Pbofsbtt  has  vo  iBmunr  whieii  Im 
ean  aenrt»  and  oao  not  maintaiii  a  soit  either  in  his  own  name  or  in  the 
■ame  of  another.    Id, 

t.  DmnHARoi  VBOM  ALL  DaRs  mfBiB  THB  Ihboltxmt  Laws  of  Mabbacbv- 
snrs  ia  not  a  dischaige  from  liability  npon  a  promiaeary  note  indoned 
before  maturity  to  a  firm  in  New  York,  which  claim  was  not  proved  on* 
der  the  ineolTency  prooeedinge.    Sawjyt  v.  Monk,  451. 

IQl  PnoMiBB  BT  Bamsbuft  ATnEB  DiBOHAROB  to  pay  f OT  articlea  partly  fnr- 
niehed  after  the  discharge,  "as  soon  as  he  has  the  money,"  ia  *»«~*8if 
wIthoQt  proof  that  he  has  obtained  the  money.     BUmc  t.  SoaJb^  17& 

See  CoBPOBATiONS,  17;  Equitt,  %A, 

BANKS  AND  BANKING. 

L  Gabhisb  of  Baitk  has  No  Inoxduttal  Authobitt  to  meke  any  dedara- 
tioBa  binding  the  bank,  not  within  the  soope  of  his  ordinary  dntiee»  and 
if  he  admits  foiged  bills  to  be  genuine,  or  promises  to  pay  debts  whiflh 
it  does  not  owe,  his  admission  or  promise  will  not  bind  the  bank,  nnlass 
it  had  anthoriied  or  adopted  the  act    JfercAonte'  Bamk  t.  Jf oriae  Btmk, 

aoa 

i.  PABBxrr  Bahx  mat  Batdt  Act  of  Bbabgh  Babb,  where  the  latter  die- 
eoonts  a  note  without  a  competent  board  of  direotors.  PkuUer^  Bamkr, 
i9Aarp,47a 

t.  Cbabtbb  of  a  Bankiho  Ck>BroBATiOB,  WmoB  PBOVIDB8,  "that  if  tiie 
corporation  shall  fail  to  go  into  operation,  or  shall  abose  or  misuse  their 
priTileges  nnder  this  charter,  it  shall  be  in  the  power  of  the  legisbtiTe 
sssemUy,  at  any  time,  to  annul,  vacate,  and  make  void  this  charter," 
may  be  repealed  by  the  legislature,  without  any  judicial  proceeding  or 
prior  notice  to  the  corporation.  Mmtnf  Bank  v.  UniUd  States  115. 
See  CoBFUor  of  Laws,  1;  Nbootiablb  Instbumbhtb,  24;  Ububt. 

BILLS  OF  BXCHANOE. 
See  Aqbbot,  4»  5;  Nbootiablb  Instbumbmtb;  Pabznbbship,  5»  6^  ^IL 

BIU^  OF  REVIEW. 
See  Plbadino  abd  Pbaotiob,  38,  89. 

BONA  FIDE  PUBCHASEBS. 

PraOBASBBS  OAB  BOT  ClAIM  TO  BB  InBOOBMT    PuBOHASBBS^  SO   OS   tO   dJu- 

charge  the  lien  of  a  previous  owner,  who,  by  reference  to  their  Tender^ 
title  deed,  and  by  inquiry,  could  have  learned  that  he  pnnshaaed  npon  a 
credit,  and  that  payment  had  not  yet  been  made.    Humart  ▼.  BokemA^ 

147. 
See  EiJOUTiOBS,  18^  19;  Nbootiablb  Ibbkbumbbts,  24;  Patmbbt«  L 

BONDS. 

L  Wbbbb  OoBDmoN  of  Bobd  is  to  Do  a  Thibo  TMTOSsrmJt  or  iO^gsl  the 
obligor  is  disohaiged.    Bfowi  t.  iKOoAim^,  499. 
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%  Qbugor  nr  a  Bail  Bovd  n  Ddohaxobd  where  a  sabteqiMntaet  ii  pewod 
imdering  it  unlttwM  for  tbe  plaintiff  in  the  ezeoatlon  to  urert  the  de- 
fvidaat.     Id, 

1L  Plxa  ov  Kn.  Dbbr  n  iHBUFFiouniT  ur  av  AonoH  of  Dm  on  a  oommon 
b.w  hond.    Htama  ▼.  MeKatrie,  122. 

See  ATTAiiHMJumit  16;  LrDSMNirr,  1;  InjuvonoBS;  Jvdommktb,  14 

Bouin>.iBiEa 

1.  Oomn  OF  Lnni  n  Oomtbollbd  bt  OomruonHO  BmixDro  Oaixi  in  m 
patent.    AiAl  t.  BrookB^  921. 

1  OOUBBB  AVD  DiSTANCB  COHTBOL  CaLL  FOB  BOUHDBD  TSXE  doeoribed  fai 

patent  as  standing  on  a  point  at  the  month  of  a  ereekt  where  both  the 
tree  and  the  apot  on  which  it  stood  are  lost.    Id, 

B.  Pbbdcftokt  Bivdino  Call,  nr  Patent,  fob  a  Cbbbk»  changes  the  geneni 
mle  that  a  line  calling  for  a  lost  boondaiy  most  be  run  by  ita  coarse  and 
diatanoe,  and  in  anch  case,  the  conrae  and  distance  mnat  be  expended  on 
the  creek,  and  no  other  line  can  be  interpolated  to  extend  anch  line  ba* 
Tond  the  spot  where  soch  oonrse  and  diatanoe  leave  it.    Id, 

4b  T^  Words  **  Bunndto  up  a  Cbkbk*'  abb  not  a  Binding  Gall  nr  a  Pav- 
■HT,  but  merely  indicate  the  general  direction  of  the  line,  which  mnat  be 
mn  in  a  straight  direction  from  bonndary  to  boundary.  But  where  snch 
creek  is,  in  another  part  of  the  patent,  made  the  boondaiy,  the  length  of 
the  line  most  be  expended  on  the  meanders  of  the  creek,  and  the  line 
will  terminate  at  the  point  where  finch  distance  ia  expended.  And  if  the 
aeoond  boondary  named  in  the  patsnt  can  not  be  fonnd  on  the  creek,  the 
line  to  be  anpplied  ii  a  line  drawn  from  anch  point  on  the  creek  to  anch 
aecond  boondary,  and  not  one  drawn  from  the  aecond  boondary  to  the 
neareat  point  on  the  creek.    Id. 

I.  Yabiatxon  of  IfAONsno  Nkfdlb  can  not  Affbot  Linb  Which  inrar  bb 
Bun  according  to  the  calls  in  a  patent,  which  are  to  be  gratified  in  the 
aame  "'^«^»^*'  as  if  no  conrae  for  the  line  were  expressed  in  the  patent. 
Id. 

1  DutfUTBD  Boondabt  MAT  BB  Sbitlbd  BT  Pabol  AffKBBif bwt  between  ad» 
jaoent  proprietors,  and  by  possession  in  aooordance  therewith;  bat  this 
principle  doee  not  apply  where  snch  an  agreement  is  made  by  adjacent 
ooenpants  of  pnblio  lands,  except  so  far  as  their  temporary  occnpancy  is 
eoDcemed,  since  they  are  mere  tenants  at  safferance,  and  they  are  not 
bound  by  the  agreement  after  the  title  paaaea  oat  of  the  goTcmmenl^  nor 
ia  it  admissible  in  oTidence  in  an  action  of  eJeotmenlT  between  then. 
CfroweH  v.  Manghs,  02. 

BUBDEN  OF  PBOOF. 
flee  Gbimdial  Law,  10,  23;  BvidbnoBi  1|  T^UBPAai^  % 

BT-LAWS. 

Bee  OOBFOBATIONB,  ll-14b 

CASB. 
flee  AonoNs;  Mobtoaobs,  12l 
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certificates  of  depoact. 

8m  Kmotiablb  hunaxnoKTa,  94, 

CHABTES& 
&€•  Bavxs  ahd  Bakiuno,  3;  Cobfobatioiii. 

CODICILS. 
SmWilu. 

COLLISIONS. 
See  HiOBWAn»  S»  4,  8;  Paxutt  axd  Oaiu^  L 

COMMON  CARRIERS. 

L  Tmkwjou  Fnaos  Who  Undbbtaxbb,  iob  Hdu»  to  Cabbt  ajkv  Dbutoi 

goods  Htfely,  sabjeots  himaelf  to  the  liability  of  a  comnMin  ouxier.   Pm^ 

en  ▼.  Davenport,  100. 
i.  On  Who  Ukdxbtakbs  to  Cabbt  Goods  Savklt  between  two  gETon 

pboee,  la  boimd  to  panae  the  osual  and  cnetomaiy  route,  and  ie  liaUe 

for  all  loos  soatained  in  conaequence  of  an  nnneoeaaary  deviation  from  IL 

Id. 
lb  GmBBAL  NoTioB  THAT  Baooagx  IS  AT  Owvxb's  Risk  doea  not 

the  carrier  from  liability;  the  notioe  mnat  be  brought  home  to  the 

aenger.    Legem  t.  PotUehartrain  B,  B,  Co,,  199. 
4b  Lo68  ov  Bagoagb  Oogasionbd  bt  Gabxlbssness  and  want  of  aystem  of  the 

agenta  of  the  railroad  muat  be  compenaated  for  by  the  company.    Id, 
I.  Plaintift  18  KOT  Nbquobnt  SO  AS  TO  ExoNXBATB  Cabbixb  from  ]08% 

when  he  remaina  behind  until  the  next  trip,  periiapa  in  ignoranoe  thaft 

hia  baggage  haa  been  aent  forward.    Id. 
6^  Llabilitt  ov  Cabbixb  Attaches  Whxn  Bagoaqe  is  Rbgkivbd  to  be  tnaaa- 

ported  on  any  part  of  the  road.    Id. 
7.  CaBRTKRS  OV  PaSSENOXBS  fob  HiBX  abb  LlABLB  lOB  SnoH  Ikjubzxb  m 

happen  to  the  latter  by  reason  of  defecta  in  the  meana  of  conveyBDea^ 

and  which  might  have  been  diaooyered  by  the  moat  careful  and  thorongli 

examination,  but  they  are  not  liable  where  the  accident  ariaea  from  a 

hidden  and  internal  defect  which  auch  an  examination  would  not  diacilnWi 

IngalU  v.  Bills,  346. 
ft.  Pbopbixtob  or  Coaoh  is  not  Li|blb  fob  Ikjttbt  to  PAasBNOXB,  whioh 

reaxdted  from  the  breaking  of  an  axle-tree  in  which  there  waa  a  ali^ift 

flaw  that  could  not  be  discovered  by  the  moat  careful  examination 

nally.     Id. 
t.  Where  Passbnokb,  in  Exxbcisb  of  Reasonable  Pbboaution,  Leaps 

Coach  to  escape  peril  from  an  accident  for  which  the  proprietors  tbeteof 

are  liable,  they  are  reaponaible  to  him  for  the  injury  heanstaina,  althougih 

he  might  have  retained  his  aeat  with  safety.    Id. 
to.  Pbima  Facie  Common  Cabbieb  must  Deutxr  to  Consionxb  PxBaoNAXX.T 

at  ita  place  of  deatination  a  parcel  whioh  he  haa  undertaken  to  oany. 

FUk  V.  Newton,  649. 
IL  Pbbsonal  Dxltfebt  of  Goods  bt  Cabbixbs  bt  Boat  n  Somxtoihb  Daii 

FXNSED  with,  and  notice  to  the  consignee  of  the  anifal  sad  plaoo  of  di^ 

foait  takes  the  plaoe  of  personal  delivecy.    Id, 
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IS.  PSBaOVAL  DeZAVXBT  BT  GaBBIXB  18  DISPKN8KD  WITH  WHUUCONSIONn 

18  Uksnown,  And  after  due  diligence  can  not  be  fonnd,  or  ia  dead  or  ab- 
■ent,  or  refoaes  to  receive  the  goods,  and  a  carrier  by  boat»  in  tach  a 
case,  having  carried  the  gooda  aafely  to  their  destination,  may  reliera 
himself  of  farther  liability  by  depositing  them  with  a  responsible  third 
person  in  that  business  on  the  owner's  aoooont,  in  aooordance  with  the 
usage  at  that  place.  The  depositary  then  becomes  bailee  for  such  owner, 
and  the  latter  most  bear  the  loss  if  the  bailee  sells  the  goods  and  ba> 
oomes  insolvent.  Id, 
11.  TiTAKn.iTY  Of  Railroad  Gobforation  as  a  Common  Casbixb  Gsasxs  upov 
THX  Q00D8  BUNG  Tkanspobtkd  to  their  destination  and  safely  deposited 
in  the  company's  merchandise  depot.  It  is  then  responsible  only  as  a 
depositary  for  want  of  ordinary  care  in  the  costody  of  the  goods.  Tkomtu 
T.  B.  AfP.BnB*  Ccrp.^  444^ 

OOMMUNTTY  PROPERTY. 

Saa  Cosmior  at  Laws,  2;  Exxoctobs  and  ADMnmrRAXOBfl^  10;  Hubbabs 

Ain>  WnrE,  3-6. 

CONDITION& 
8aa  BoHMi  1;  CoBTBAora,  6;  Govxnants,  7;  Judicial  8alb8»  8. 

CONFLICT  OP  LAWS. 

L  8iTU8  07  Bank  Stock  Sboubxd  on  Rbal  Pbopxbtt  is  the  same  as  that 
of  the  property  upon  which  it  forms  a  chaige.  PaekwootTs  SueceMtan^ 
230. 

i.  Law  of  thb  Plaox  ow  Rxsidbngb  Opbbatis  on  Propbbtt  acquired  by  a 
matrimoDial  oommanity,  and  property  so  aoqnired  in  T/wiisiana  beoomsa 
eommanity  property.    Id, 

X  Law  of  thb  Domicilb  of  thb  Intbstatb  Govbbns  in  thb  Dibtbibdtiob 
OF  HiB  AssxTS,  wherever  they  may  be  situated.  It  is  only  for  the  bea- 
efil  of  oreditors  belonging  to  the  state  where  the  assets  may  happen  to 
be»  that  the  administration  granted  there  is  to  be  regulated  l^  the  law 
of  that  place.    Atchimm  v.  Lindiey,  163. 

^  Law  of  Statb  of  Testator's  Domicilb  Qovern8»  as  to  the  validity  of  a 
legacy  payable  oat  of  the  proceeds  of  property  in  that  state,  in  a  suit  ta 
faoovar  the  legacy  from  an  heir  in  another  state  to  whom  sooh  prooeeda 
have  come.    Montgomery  v.  MiUihen^  507. 

ib  FBofbbtt  in  a  Foreign  State  mnst  be  administered  aoooiding  to  the  lawa 
of  aachstata.    Padswood^*  Suecetsicn,  230. 

Babxbuftot  and  Insolybnot,  9;  Bzboutob8  ab]>  AraoNnxmAifOMib  If 

Woulb,  10. 

C0N8IDERATI0K. 
Sqirar,  7f  Gifn»  2;  Mabbiagb  Sbtilbmbbtb»  1|  SiAVon  ov  Wmmjbo^ 

CONSIGNEES. 
Baa  Common  Carbibbji,  10-12L 
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CUNHTAIILIBi 
Bm  ATfAOHiiiHTii,  15;  JusammiH  %  4l 

OOMtfi'lTUTiOKAL  LAW. 

L  taamuavmrn  cam  vov  Authokim  Fabv  at  the  Judqv  wbo 

oem\  t»  make  aa  appomtmaat  whieh  the  oumUUtiloB  ywifiilai  dhall  ht 
made  by  tbe  oonrt     Warner  t.  People^  740. 

1  AotovAfbilIO,  184S»BKLAn50ToiBiOoi7BTorOiniifoirPLBAaiartiM 
city  and  oounty  of  New  York,  pnmding  for  the  appoiatmant  of  aoMl 
bj  the  6xBt  and  aeMxsUte  Jndgea  of  uSd  ooart^  oonfliota  witii  tl|8 
oooetitotkm  and  ia  Toid.    Id. 

H  iMFBIBONimTOF  DKBflOB  AS  VmAXS  OF  BWiOBOUlO  PaTIOPIT  BkLOC 

BmsDT,  and  do«s  not  reach  the  ooatnMst;  therefore  m  Uw  paMed  aal 
qiwntly  to  the  exeeotkn  of  a  ooatract,  making  it  mdaiwfal  to  imptiMa  a 
dehtor,doaano»impafrttiohHgatiflB>aiidieTalkL  Brmmr.DOUkmK^ 
400. 

See  Ownam  JJSD  OwnanMt  1«  t. 

OONSTRUCmON. 
See  Oomuinit  S|  Dbiu»  1, 2, 4;  Graiiii»  1,  t|  Ifnm^  Sf  Wuu^  Ml 


OOMTnroANOBL 
OBnmrAii  Law;  4;  Puuxuva  avd  Piuon^  lOw 


CONTRACTS. 

!•  Ttan  FtaOD  pob  PmoufAiioB  n  of  ths  HnnraB  ov  a  OHmMn^ 
»  deed  not  eieented  till  two  houe  after  the  time  fixed  and  aot 
till  sine  honre  aftar,  ie  not  in  time.    SUm  t.  JMeKib  WL 

t.  Tmbvioal  Rit.»aiw  of  Oki  c9  Two  Joirt  Dnmms  ie  at  law  n 
theother.    Berrf  r.  Omu,  BSL 

B.  Oomr Avr  hot  to  Sub  Ohb  of  Two  Jour*  DmoM  la  not  n 
theother.    Id, 

i*  OnrnuoT  nr  RmBAZXT  ofTkaob  d  hot  TMinaif.  bi 

of  the  raetnunt  ie  indefinite  in  point  of  time.  If  in  otiier  reepeete  H  be 
partial  and  reaaooable,  ooosideration  being  had  to  the  nature  of  tiie 
neee,  and  the  condition  of  the  coontry.    Bamer  t.  JMIm^  SS. 

••  OovDmoR  PuaKDEMT  ON  Plaixtiff^i  Pabt  mm  n  PnoomBD 
proved  to  entitle  him  to  recover  on  *  contract.    Mbridg^  ▼.  Btme^  4L 

See  ABBiTKATtoN  AHD  AwABi>,  5;  Bahkbuftot  aho  InoLTBHor*  10;  BooviK 
ABiBB»  6;  Oomgi'iTJTioiiAL  Law,  S;  BQumr,  0»  7;  iHDBmnrr,  S;  Muhi* 
oiFAL  OoBPOBATioira»  4;  QuAimm  Mbboit;  RBaoiwwiy  <»  OnnmAcm 
Sfboifio  Pbbiobmabob)  Seatotb  of  Fbaubsi  8on»Ai%S-4i 
1-S|  Uerar. 

O0NVEB8ION. 
See  BAiLMBini. 

CXUtPORATIONa 

L  Limicatiov  qv  Aonora  ov  ScATom  to  Tbbbb  Ybabi 

AiQAiXCT  SniciKH0i»i>BB  ol  ft  corporation  for  n  eofponte  debt 
charter  making  the  etockhoMeie  liatle  for  the  debt^  enoh  aetka  beJnj 
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ngud&d  M  an  setftGn  on  «  rtitiit^  tht  boMAt  wlMNof  '*h  Ifantted  tt 
tte  party  aggrieyady"  within  the  maaning  of  tba  Naw  Yoik  feviaad 
afeatntea.    Frtekmd  t.  JfcCMbagAk  685w 

&  SxooKHOuiiBa  ov  OoEPOR4Tioir  ABB  vov  LxABU  lOB  m  DiKB  ail  oom- 
mon  law.    Id, 

9t  DiOLAKATiOK  DT  AonoH  AOAiHST  Stooxholdkb  of  ft  oorpocatioii  for  a  oor> 
porata  dabt,  andar  a  charter  making  the  atookholden  individnally  liable 
for  debts,  where  jadgment  baa  been  reooTered  therefor  againat  i^e  oor- 
poratioo,  and  execation  thereon  haa  been  returned  nnnatiafied,  or  where 
the  corporation  haa  been  diaeolred,  need  only  ahow  a  debt  doe  from  the 
corporation,  that  the  defendant  waa  a  stockholder  at  the  time,  that  judg- 
ment has  been  recoTered  against  the  corporation,  and  azeoution  returned 
vnsatisfiad,  or  that  the  corporation  has  been  dissolyed,  and  need  not  akow 
a  debt  from  the  defendant  to  the  plainti£El    Id, 

4  IxDoman  OF  KiooTZABLK  Draft  of  CoBPO&ATioir  mat  Sum  8iookhou>kb 
in  hia  own  name^  where  the  stockhdlden  are  peraonally  liaUa  for  corpo- 
mta  debts,  withoat  ahowing  that  he  la  assignee  of  the  debt  forming  the 
aonaideraticn  of  tha  draft    Id. 

lb  Atibmbrt  nr  Aomnr  bet  LnKwaiB  of  Drait  of  OoaroBAnoir  AOAont 
8ioosBOiJ>BB,  where  the  atockholdara  are  liable  for  tha  debta,  that  the 
defendant  waa  a  atookhdlder  when  tha  draft  waa  drawn,  ia  unnansaaary 
wlMsa  tha  declaration  ahowa  that  he  waa  a  stockholdar  whan  the  debt 
fanning  tha  conajdemtion  of  tha  draft  waa  contracted,  although  the 

4  PkOOF  OF  OBOAHISATIOir  OF  OOBIORATIOK  UVUDt  IIB  CbaBTBB  U  UbBBO- 

TIMIBT  where  tha  corporate  powera  are  given  directly  and  imprdutnti  by 
the  act  of  incorporation,  and  where  the  right  to  azaroiae  each  powera  to 
not  made  to  depend  upon  aomathing  to  be  dona  im  fiUmro.  The  moal 
thai  could  be  required  would  be  a  ahowing  that  tha  individuala  to  whom 
tha  powera  ware  granted,  accepted  the  charter.  OaMU  t.  Jt.  Jf •  /•  Cbw, 
4ff7. 

y.  PBBflOB  GOBTBAOnBO  WITH  OOBFOBATION  ADMUS  ITB  SzIBXBVOB.     Id. 

IL  lOBM. — ^Whare,  by  the  l^-lawa  of  an  insurance  company,  any  one  taking 
a  policy  of  inanraaca  becomee  a  member  of  the  corporata  body,  a  party 
who  effecta  a  policy  of  insurance  to  estopped  to  deny  the  eiistanoa  of  the 
corporation«    Id, 

•i  To  Pbotb  Usee  of  Cobpobatb  P6wbb8  bt  a  Ck)RPOBAiiOB,  any  acta 
tending  to  ahow  thto  are  admiasible.  The  receiving  of  applications  and 
issuing  policies  of  insurance  are  direct  evidence  of  ueer  l^  an  insurance 
company,  and  an  objection  to  them  aa  evidence  becaaaa  they  are  matters 
of  rMord  and  should  be  proved  by  the  record  can  not  be  sustained,  it  not 
being  shown  that  they  were  matters  of  record.    Id, 

Uk  Paboi*  Pboof  as  to  Who  wbbb  thb  Ofhobbs  of  a  Cobfoeation  to  ad- 
miwi^^^  in  an  action  by  the  company  on  a  note  given  l^  tha  defendant 
ta  aacnra  tha  premium.    Id, 

11.  liAJOBrrT  OF  BOABD  OF  DlEBCTOBS  HAS  POWBE  TO  ADOPT  Bt-LAWB,  tha 

charter  of  the  corporation  authorising  the  preaident  and  directors  to  adopt 
by-laws.    Id, 
VL  OBJBcrnoB  to  Abmissibilitt  of  Bt-laws  on  Oboukd  of  Vabiabob,  in 
this,  that  the  declaration  alleged  thnt  they  were  adopted  by  the  whoto 
boaidt  whan  in  reality  they  were  adopted  by  a  migority  only,  to  not  well 


800  Index 

tftkan.  A  majoiity,  wh«n  aasembled  at  a  legii  meotiqg,  eooitttrta  tfa* 
board  of  direoion.    Id, 

IS.  PowES  OF  CoBPOBATiON  TO  Eniobcx  ITS  Bt-lawb  bj  pucnniaiy  penaltMS 
oompetent  and  proportioDabIa  to  the  offense  will  not  be  doubted.    /dL 

14*  Bt-law  of  Insurancb  Ck)&POBATioN  IS  NOT  Void  as  Cbsatdto  a  Fo»> 
FUTUKB  when  it  providee  that  in  case  of  the  failure  of  any  membar  ta 
pay  hia  assessment  for  losses,  the  directors  may  sae  for  and  reeover  the 
whole  amonnt  of  his  deposit  note;  if  the  by-law  fnither  provides  that  the 
money  thus  ooUeoted  shall  remain  in  the  treasury  of  the  company,  sol^ 
Jeot  to  the  payment  of  the  subsequent  losses,  till  the  term  of  aasumnca 
expires,  and  the  balance  then  to  be  returned.    Id, 

Uk  Failubb  to  Euct  OFncsBS  doss  not  Wobk  a  Dissolutiok  of  the  ooipo- 
ration,  where  a  by-law  provides  that  the  first  directors  shall  remain  hi 
office  until  others  are  choeen.    Id, 

Mb  OBJionoN  CAN  KOT  u  Takkn  Gollatbrallt  to  RiouLAKiTr  OF  Blmv 
nov  of  directors  of  a  corporation,  so  as  to  defeat  an  action  by  it  oo  a 
oontnMst;  but  the  corporate  powers  must  first  be  declared  forfeited,  hf  a 
proper  adjudication  in  proceedings  had  for  that  express  puxpoaa.    /<{. 

17«  BriDiiroB  to  Pbotb  iNsoLTuror  of  Corporation  is  not  Admubeblb  ta 
defeat  an  action  by  it.  Althon^  such  insolvency  may  be  ground  for 
adjudging  the  corporate  rights  f<»feited  in  proceedings  lor  that  ofti^ii 
purpose,  yet  it  can  not  bo  inquired  into  collaterally  in  aa  action  faronghl 
by  the  corporation.    Id, 

ISb  FOWXR  OF  LlOlSLATURR  TO  RrPXAL  THR  ChARTRR  of  R  puUlO  OT  pliVRtt 

corporation  is  unquestionable,  where  the  right  so  to  do  is  rsaeivod  in  tfai 
charter  itsalt    Jftaerw'  Bcmk  v.  UiUUd  StaU»,  ll(L 
Bea  AoRNor,  1;  Banks  and  BANKiNOk  3;  Munioipal  OoRfomATwai  Pisar- 

XNO  AND  PRAOTICR,  7. 

CO-TENANCY. 

1.  On  EzROonoN  aoainst  Trnant  in  oommon  <»  Gbattsl,  an  oflioer  cm 

not  aeU  the  whole  property,  and  if  he  does  so  he  is  liable  in  trespass  to  the 

co-tenant,  though  not  notified  of  his  interest.    Loiktop  r,  Arnold,  256L 
t.  Co-trnant  with  BzROunoN  Drrior  kat  Alonr  Maintain  Trbpam 

agtinst  an  officer  selling  his  interest  in  a  common  chattel  under  the  soe- 

ecution.    Id, 
B»  KoN-JOiNDRR  OF  Co-TRNANT  AS  plaintiff  in  trespass  lor  an  injury  ta  the  ooo^ 

mon  property  can  be  taken  advantage  of  only  by  plea  in  abatement^ 

not  on  the  hearing  on  the  merits.    Id, 
C  To  CoNBTiTUTR  OosTXR  OF  Onk  Co<^rnant  rt  Anotbrr  In 

some  notorious  and  unequivocal  act  indicating  an  intention  to  hold  ad* 

versely  is  necessary.    CoUmm  v.  Jfiowon,  292. 

i^  OUCTRR  OF  Co-TRNANT  IS  NOT  SHOWN  RT  PROOF  OF  AwnSWON  OF  PomS> 

noN  by  a  tenant  in  common,  coupled  with  a  statement  that  '*it  is  hard 
to  pay  twice"  for  the  land,  upon  being  informed  of  the  eo-tOBanVk  daioL 
id. 

COUBSBS  AND  DISTANCEa 
See  BouNDAROES. 

COURTS. 
Baa  BANXBvmr  and  Insolvrnct;  CoNmroriovAit  LaWf  % 
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COVENANTS. 

L  OovmsAjn  aoahtst  Ikcuxbrahcb  is  Brokbn  Imkbdiatklt,  and  *  right  of 
•etkm  aoemes  at  omoe,  if  an  inoambranoe  exists  at  the  time  of  the  oon* 
yeyance.    Andrews  ▼.  Ikunson,  606. 

%  Gbaktob*  hayino  Cotwhastsd  AOAIK8T  iNoruMBRANOB,  whoo  notified  of 
an  aotion,  and  to  oome  in  and  defend  it,  involving  the  qiution  of  an  in* 
enmbiance,  is  bound  by  the  judgment  in  that  action.    Id, 

t.  OuNSXL  Fxss  ov  Grantks  abs  a  Part  of  the  Damaois  against  a  grantor 
for  breach  of  covenant  against  incumbrances,  where  the  grantee  has  oom« 
menced  and  lost  an  action  involving  the  existence  of  an  incumbrance.  Id, 

4k  Cor KH Aim  or  Sklsin,  and  against  Inouhbbancbs,  are  covenants  of  things 
existmg  at  the  time  they  are  made.  If  broken  at  all,  they  are  broksn 
at  the  moment  they  are  made.  A  cause  of  action  then  exists,  which 
does  not  pass  by  force  of  any  conveyance  purporting  to  grant  the 
premises.    Jlloore  v.  JlleniU,  583. 

ft.  CoTKMANT  Of  Wabrantt  IS  Prospsctivb;  it  runs  with  the  land  oonveyed. 
descending  with  it  to  the  heirs  of  the  covenantee,  or  vesting  in  his  as- 
signees.   Id, 

6b  CovsNAMT  or  Warrautt  ih  a  Deed  Passino  No  Titli  does  not  rnn  with 
the  land,  and  is  not  assignable,  unless  possession  was  taken  under  snoh 
deed,  for  without  that  there  can  be  no  eviction.    Id, 

7-  Mutual  GoKDinoire  Mutually  Pbbcxdxnt. — ^Where  mutual  covenants  go 
to  the  whole  of  the  consideration  on  both  sides,  they  are  mutdal  oondl- 
tions,  the  one  precedent  to  the  other.    Shiim  v.  BoberU,  686. 

6b  ly  AommutMTO  to  Puechasi,  CoTKarAWW  abm  to  bi  Conbbbubd  Aooobik 
mo  TO  THE  Ihtent  of  the  parties,  and  are  always  construed  dependent 
unless  the  oontraiy  appears.    Id, 

ll  Suit  uf  Case  of  Mutual  Ck>VEirAin8.— In  oases  of  mutual  oovenanti 
neither  vendor  nor  vendee  can  proceed  against  the  other  without  tm 
actual  performance  on  the  part  of  plaintiff,  or  a  tender  or  refusal,  and 
this  must  be  aveired.    Id, 

10.  Warrantor  mat  be  Brouoht  in  to  Driend  AOAmr  ▲  Titli  set  «p 
against  his  grantee  in  a  suit  by  the  latter,  as  well  as  to  make  defanae  ta 
a  suit  brought  against  his  grantee.    Andrtws  t.  i>gii<so»,  665. 

11.  Warbantqr,  when  Brouobt  in  to  Defend,  is  not  required  to  do  mora 
than  defend  the  title  he  has  conveyed  and  agreed  to  warrant,  and  has  no 
concern  with  other  matters  in  issue.    Id, 

12.  Biout  of  a  Grantee  to  Give  Notioe  to  bis  Warrantor  n  LmiTSi^ 
in  actions  brought  by  the  grantee^  to  cases  where,  in  some  form,  a  da- 
f ense  involving  the  title  warranted  has  been  set  up.    Id, 

IS.  Warrantor  is  not  B6uni>  bt  a  Judgment,  where  He  has  been  Noti- 
fied TO  Defend,  beyond  what  was  in  issue  and  determined  in  the  suit^ 
and  within  the  scope  of  the  warranty.  To  that  extent  the  judgment  is 
conclusive  evidence  against  the  warrantor  in  an  action  upon  the  war^ 
canty.    Id, 

14b  If  A  Grantee,  Defeated  in  an  Action  iNTOLViNa  the  Title  War- 

RAX1ED,  would  charge  his  warrantor  beyond  the  matters  legally  in  issus 

in  snoh  action,  he  should  not  rely  upon  that  judgment,  but  should  intn>- 

duoe  evidence  showing  an  existing  right  in  some  one  to  reoover  to  that 

SKtent.    Id, 

See  CoNTRAOTB,  3;  Estoppel,  4 
Am.  Dao.  Toi*.  ZLm— 61 
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GRDflNAL  LAW. 

L  Bkxxbd  nr  Gbdhhal  Oamm  Kssd  ohlt  Show,  in  ofdcr  to  soppoKt  tfat 
JudgnMnt  of  the  oout  below,  the  time  and  place  of  holding  comi^  the  II- 
diotment  properly  indoned  m  f oimd  by  the  grand  jniy,  the  anaignmanti 
plea,  impaneling  of  the  Jury,  Tsrdiet,  and  Judgment.  Beyond  thi%  the 
prieoner  wiehing  to  take  advantage  of  the  overmling  of  moticuia,  eto.»  in 
the  progress  of  the  trial,  most  presenre  the  facts  by  special  entry  on  the, 
record,  or  by  hill  of  ezoeptians.    McKkmeif  v.  PeopU^  65. 

t.  Ham u  OF  Witnjmms  hot  Atpkabiko  Iztdorskd  ok  iNDicnoERT,  in  the 
leoord  of  a  conviction  in  a  cajntal  esse,  where  no  motion  in  regard  to  it 
appears  to  have  been  made,  is  no  gronnd  of  revensl,  as  the  presumption 
is,  that  the  names  were  so  indorsed;  and  if  not|  it  is  an  irrsgnlarilgr 
which  is  waived  by  plesding  to  the  indietraent  without  objeotion.    Id, 

H  PBiaoKKB  Charobd  with  Fblont  hat  Dbmakd  Copt  ov  Iwpictmmmt,  on 
arraignment^  and  the  refusal  of  it|  if  preserved  by  bill  of  eoooeptionB,  fa 
error,  but  the  right  is  waived  lyy  pleading  and  going  to  trial  withoui  ob- 
jection.   Id, 

C  CknmvuAKcn  of  Omjool  fbox  SfboeaIi  Tibm  ova  BnouLam  Tsui,  at  the 
prisoner's  reqnisti  in  a  criminal  cass^  is  not  error  of  idiioh  be  can  eosa- 
plain.    /(£• 

i»  Fuaoim  oav  hot  Cma%jax  of  Ebboib  hot  Ihjubioob  to  him,  in  a  oap^ 
iial  cass^  such  as  the  Irregular  appointmsnt  of  a  special  tenn  of  court,  at 
which  no  action  was  had  prsjudicnal  to  him.    Id, 

%  Just  kur  bm  Kxft  Toohvbkb  m  Capital  Gasi^  sot  Sumni  of  Baoonn 
on  that  point  affioids  no  presumption  that  they  wers  not  so  kepl»  hot  ths 
contrary,  and  if  the  Jury  were  allowed  to  sepsxate,  without  the  prisoner's 
consent,  he  must  show  that  fast  hy  bill  of  exceptions,  in  otdsr  to  raven* 
a  Judgment  sgainst  him.    /dL 

7.  BiPABATION  OF  JUBT,  IH  CbUIHAL  CaSB,  18  GbOUHD  OF  NbW  T^IAI^  un- 
less it  was  with  the  prisoner^  consent,  or  throng  nusappreheasian,  a«-d- 
dent,  or  mistake,  on  the  parte!  the  Jury,  and  could  by  no  possibility  have 
injured  the  prisoner.    /dL 

Sb  QmBBioH  10  SwiAB  OffiOBB  TO Taxh  Cbabox  of Jubt,  in acriminal  case. 
if  not  objected  to  and  preserved  by  bill  of  exceptions,  is  no  ground  for 
reversing  a  convictian,  as  the  presumption  will  be^  If  the  record  ie  silentk 
that  the  court  did  its  doty.    Id, 

%  SWXABIHO  JURT  AND  WiTHBSBiS  BT  UfUFTID  HaHD^  AHD  HOT  OH  THB 

GosPHLS,  is  no  ground  of  reversal,  in  a  criminal  esse,  if  not  objeotod  to 
until  after  verdict.    Id. 

UK  Whkbb  Pboof  L1X8  OH  Aooobxd^  Hk  mat  Atail  Hmmwr  <w  Au.  Evi- 
DSNOB  on  both  sideSi    (kmmoiiwMaUh  v.  Tcrk^  m, 

IL  Tbb  Cbdex,  or  Corpus  Dblioti,  must  bb  Pmothd  bbtohd  Bbabohabli 
Doubt,  otherwise  the  aoonsed  is  entitled  to  an  acqultteL  But  if  the 
homicide  is  proved  beyond  reasonable  donbt»  and  no  fsct  of  extennation 
comes  out  vrith  the  proof  of  the  homiddei  then  the  cfieuse  Is  proved 
beyond  reasonable  doubts    Id, 

XL  Qtvua  OF  A  Pruohxr,  whilb  oh  Tbzal,  oah  hot  bb  PRmniXD  from 
the  fact  that  an  indictment  has  been  found  agsinst  him;  but  between  Um 
time  of  the  indictment  and  the  trial,  so  fsr  as  the  intermediate  proceed- 
ings are  concerned,  it  famishes  the  strongssi  possible  evidence  of  gufllb 
HigJU  V.  UfdUd  SUUe$,  111. 


Index.  803 

wm  AM  IsDionoorr  iob  Mubdbb,  oan  not  be  admitted  t» 
ImA  imdar  the  writ  ol  Ao&ecM  0ot;piM»  m  the  proTisioiis  of  the  act  r^gn- 
lating  the  mney  ao  iv  m  it  proyidea  for  the  hearing  of  original  tftimciny 
eonoeraing  the  detention,  oontemplatea  oaaea  where  no  indictment  haa 
been  fonnd.    Id* 

14i  Vbbdiot  ov  thb  Pmr  Jubt,  ajtib  a  Teial,  ia  oondnaiTS  of  the  guilt 
or  innoowMw  of  the  prisoner.    Id, 

UL  Tbs  DnnvaniaHDro  Ckabaotibistio  of  Mubdkb  n  Homicidb  wvtm 
Maugi  aforetfaooght,  ezpreis,  or  implied  hf  law.  Oommonwealtk  t. 
Fork,  878. 

lib  Mauob  n  to  u  Invibbxd  ibom  thi  Act  ov  WiLLnnxT  and  yolimtarilj 
inflieting  a  mortal  woond  npon  the  deoeaeed,  nnleai  soeh  faote  are  proved 
bj  a  prepondeianoe  of  evidenoe»  aa  wiU  extennate  the  hmideide  and  ra> 
dnoe  it  to  maneUoghtcr.    Id. 

17*  BrxftT  SAini  Hah  mubt  um  Pbbsumbd  to  GosmfPLATB  amd  lnmn> 
the  neooiMiy,  natoral,  and  probable  eoneeqnenoea  of  bia  own  aeti^ 
Id. 

Vk  WOBIM»    HOWITKB    AoOBATATDrO*    ABB    HOT    OoHBIDHBBD    SUFflOIBMT 

FBotogation  to  extennate  the  killing  of  a  peiaon,  ao  aa  to  render  it 
■Mmelani^ter.  Id* 
Ml  IJAiJoa,  IN  THH  Dbubition  ov  Mdb]>bb»  a  Ikpitibd  «o  ab  Ao*  done 
willfnlljy  Moloontoio^  wrong  in  ittelf,  injniioas  toaoothar,  and  for  whibh 
than  ia  no  apparent  Jnstifloation  or  exooae.  Id* 
Wk  TmamanoiK  ov  Mauoi  vbom  Wbonovul  avd  IvjVBioim  Aor,  wiUfnUy 
ii  not  teehnieal  or  artificial,  bat  ia  the  ramll  of  a  bmmU  of  legal 
wbiob  ia  of  aeneral  anDlieatiaiL    /dL 

SI*  OoBRmmni  ov  MiwiMmuiiaiia  has  BvvbutuaiiLt  Aummo  vbb  Bitlm 
and  prindplea  of  the  eommon  law  of  Ihghndi  ao  fw  aa  thej  are  i^ 
pBoaUe  to  our  ooodition,  and  baa  giv«i  to  tfam  aa  aatiioritetiTe  and 
binding  foroe  and  eflRoet.    Id* 

A  Thb  Fact  ov  Eiluno  m  vbdca  vacbb  Bvuiuub  ov  Malici,  and  nnkm 
overcome  by  prepondeiatlQg  proof  tlia«tlMrwaj»  it  moat  beheld  mudoai. 

a. 

WL  Pmov  ov  Rxoun  ob  Mattbb  ov  BrnnnTATnnr  Lna  ov  thb  Aoouodw 
and  if  neb  proof  ia  not  amde  by  a  prepondenuioe  of  evidenee^  the  extcn- 
nation  ii  not  proved.  Itianotanffidenttoraiaeadoabtyeventhoaghit 
be  a  reaaoaable  doobt,  of  the  fact  of  extennation.    Id* 

•A.  VoB  PXBvoRMiNo  Ofxbation  OH  Pbbonaiit  Womab,  wrh  hbb  Oon* 
SHOT,  for  the  pnrpoee  of  canaing  an  abortion,  no  indictment  liea  at  com* 
mon  law,  without  ayerring  and  proving  that,  at  the  time  of  anoh  operation^ 
the  woman  was  quick  with  child.    Ootmumwealtk  t.  Pmrher,  890. 

IBb  Ebasubb  ov  Subbtt's  Nams  oh  Notb  with  Pbihoifal'b  Oorbbht  doea 
not  inTalidate  it  aa  to  the  latter,  and  it  may  still  hatha  anbis^  <^  larceny* 
Peopk  r.  Otdl,  655. 

M.  To  OoHBTRUTx  Labosht  Ihtxht  to  Stbal  hurt  Ezdt  at  thb  Timb  of 
the  taking,  and  no  subsequent  appropriation,  however  tendnlent,  is  suffi- 
cient if  the  taking  was  lawf  uL    Id, 

t7.  TAxnro  vbom  Ahothbb's  Pobshssioh  is  Ehbvxial  to  LaaoBHT.    Id, 

tS.  8BBYAHT  HAT  COMHIT  LaSOBHT  OV  ICAaTEB's  CKMM  IB  BB  GHABQ^ 

'  for  the  poasosoion  is  deemed  to  be  in  the  maater.    Id* 
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Ml  BiiLn  OB  PinMiHA8BB  IB  voT  GuiLTT  OT  LABOKirr  wr  TmAvnoiMBna 
AppBOPEXAToro  goodfl  in  hii  poepewion,  thoogh  he  obtelned  poaaHm 
bj  fraud.    Id. 

n  IIakxb  ot  Non  is  Guiltt  ot  Labcbnt  in  Fbloviouslt  Affbofbiaxxss 
it  to  his  own  um,  where  it  is  handed  to  him  by  the  holder  to  indone  a 
payment^  for  he  is  deemed  the  servant  or  agent  of  the  holder,  and  not  a 
hailee»  and  the  possession  remolna  in  the  holder;  and  it  is  not  neossHXj 
to  the  offense  that  he  shoald  have  had  any  intent  to  stsal  thn  nola  s*  tiM 
tfane  it  was  handed  to  him.    Id, 

See  AoxHor,  9»  10. 

CURTESY. 
Sea  HmniBB  amtd  Wm,  2;  Statutb  of  Lnaxaxmn^  4i 

DAMAGES. 

flea  OovoBATiOim»  4-4lf  OorxvAivTa,  3;  Kawhibtw,  8|  Knoonoi^  17| 

JuBQMBHii^  4;  MiirrBB  akd  Sebtast;  Slahubb,  8;  SusnAYa^  1»  & 

DEBT,  ACTION  OF. 
See  BoxBti  S;  Kbootlablb  iNSTBiTifBNn,  6}  Faimhr^  t» 

DECREES. 
See  JusoMBmBBb 

DEEDS. 

1.  DbBM  abb  «0  BB  CoBBKBUBD  most  StBOMOLT  AOAIBBt  THB  GbABTCB*  loff 

the  benefit  of  the  grantee.    Budd  y.  Brooke,  921. 

%  OoUBSMUBrCoVBXBUBGBAIITBOASTOEFTBOTUATBlNTBNnOBoltliepar- 

tiaa,  provided  the  terms  nsed  in  it  will  admit  of  sach  a  oonstmetiion.   Id, 

lb  PBBMISB  OT  DkBD  IkCLUDB  EVBBYTHDfO  THAT  PBBCaCDI8THB  HaBXVBOI^ 

and  it  is  in  the  premises  of  a  deed  that  the  thing  is  really  granted.   Id, 
4k  LncRATiov  IN  Habxndum  Contlictino  with  Estatb  Omv  in  Pbbmihbi 

of  deed  most  be  rejeoted,  and  the  estate  given  in  the  premises  moit  pie- 

vaiL    Id. 
§k  Laws  of  Mabtland  do  not  Dibbot  Agknowlidoiibntb  of  Dbbimi  to  m 

Rboobdkd,  exoept  the  acknowledgments  of  /ernes  eooert;  yet  it  has  bssn 

the  uniform  oostom  of  all  recording  offioers  to  record  theoiy  and  thaooniti 

have  always  reoeived  their  authentications  of  such  woorfing  aa  snfflnkBl 

evidenoeof  the  acknowledgments.    Id. 
ft.  Unacknowledobd  Dkbd,  Datbd  in  1684,  and  Rboobdbd  in  1706«  dsrivsf 

no  validity  from  the  curing  provisions  of  the  statutes  of  1092, 1890^ 

1715,  for  thoee  provisions  cured  only  such  defectiTe  oonTeyances  as 

recorded  within  the  year.    Id, 
7.  Deed,  Naming  No  Gbantbb,  but  Givbn  "fob  thb  Usb  of  a  Soumht 

HOUSE,  if  the  neighboring  inhabitants  see  cause  to  build  a  scfaool-hons 

thereon,'*  can  not  operate  by  way  of  grant  or  oaiopgel^  there  not  being 

the  necessary  parties.    Bailey  ▼.  KUbum,  423. 
H  Died,  Namino  No  Gbanteb,  but  Giybn  "fob  Usb  of  SaBOOL-HOon^" 

■ra,  Cbbates  a  Tbdst  which  a  court  of  equity  will  pioiee^  and  il 

necessary  appoint  a  trustee,  and  compel  a  oonvayinoa  to  him  of  tiba  kgpd 

title  by  the  heirs  of  the  grantor.    Id. 
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H  Tim  OF  SiooBDiNO  OF  Dno  is  Sokbtimbb  Mattsb  to  um  Ditsbmikbd 
lyytlieooiirttMidwiiietimettobeBabiiuttedtotiM  Jnry.  Buddr.BrooUf 
S21. 

10.  Wheu  Official  Iin>oB8XMXNT  on  Dexd  Shows  that  It  was  not  B»- 
OOBDXD  within  the  time  prescribed  by  law,  and  there  is  no  oompeteni 
effidenoe  to  contravene  each  indorsement,  the  court  alone  mnst  pass  npoa 
iho  question  of  its  admissibility;  but  where  there  is  such  evidence,  the 
question  of  its  admissibility  is  to  be  left  to  the  jury,  with  a  hypothetioal 
Initmction  from  the  court     Id. 

IL  Whxbji  thxbi  abs  Ko  Ixdossemxnts  on  Bbcobdxd  Dxxd  to  show 
iHiether  it  was  recorded  in  or  out  of  time,  it  is  for  the  jury  to  determiiM 
whether  or  not  it  was  recorded  in  time,  and  the  court  can  not,  without 
pioo(  decide  that  it  was  recorded  in  time.    Id, 

Bm  OoNTRAOTS,  1';  Cotsnanth;  Easements,  3,  6,  7;  Ebtopfxl»  1,  4;  Bn- 
VMScm,  ^12;  Husband  and  Wife,  1;  Mabbiaos  SnTLnoDiT,  S,  4| 
MoBroAoiBk  7»  111  Pabznkbship,  2,  3. 

DEUVBRY. 
Bm  OoMMon  Oarrtib,  10-12;  Nxootiabli  JjnrsuMMMTBf  t, 

DEMAND. 
Sea  Btidbnob,  19;  NxoonABUi  LraxBUiiBm. 

DEMUBBEB. 
§m  Jvanom  of  thx  Peace,  5;  Pleadino  and  PEaonoii  S-IS. 

DEPENDENT  COVENANTS, 
See  Ck>yBNANTS,  7,  9. 

DBPOsrnoNa 

Sm  Plbadino  and  Pbactigb,  21. 
DEVASTAVIT. 

See  EZBOUTOBfl  and  AOMINISIBATOBai  lb 

DEVIATION. 
Seo  CouMOV  Cabbiebs,  2;  Insubangb— ]£abinb»  7-li> 

DEVISES. 
Bm  DowHB^  S;  Ebxates  of  Deceased  Pebsons,  2;  Evidmui^  14|  Wiua 

DISHONOB. 
See  Nbqotiable  Instbuhentb. 

DIVOBCE. 
See  Mabbiaoe  and  Divobob. 

DOMICILE. 

L  lb  AoQiunB  A  Domicile,  Two  Thinos  kubt  Cohcub:  Unt,  m  nMmom 
■eoond,  the  intention  of  making  it  the  home  of  the  party.  fft^H  ▼• 
Limdmiff  697. 
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X  To  Bjoaxk  a  Vomjcom  Owe  Aoquibid,  ftctud  wridenee  U  not  iadlifM* 

Mble;  but  it  nmy  be  retained  by  the  intntion  not  to  diange  HL    ItL 
See  EzicoTOBa  avd  ADimnsnuLiOBSy  1;  Husbahd  avd  Wm,  S;  Wnu^  UL 

DOWER. 

I.  Widow  wiui  vot  bi  Fobcid  to  an  EuBcnov  between  her  right  to  dow 
end  testunentery  dlapodtione  in  her  fftvor,  nnlen  the  testator  bee  d^ 
elered  the  nme  to  be  in  lien  of  dower,  either  expreoly  or  by 
implioation.  When  the  teetator'e  intention  is  doubtfnl,  no  el<M!itSon 
be  mede.    Church  r.  Bull,  754. 

t.  Fbotisions  ot  a  Will  must  vm  ao  Totally  Inoohbebtbiit  with  tlit 
widow*!  deim  of  dower  m  to  defeat  the  teetator'i  intentioa  in  reitalioa  ta 
other  diepoeitions  of  hie  property  before  en  eleotion  by  tiie  widow  wiU 
be  compelled.    I<L 

t.  DiTiM  Of  All  of  a  Tkatob'b  PBonBTr  to  hib  Widow  dwutg  her 
widowhood,  end  after  her  marriage  to  hia  ohildxen,  b  not  h 
with  her  ffghtof  dower,  aa  waoh  nbeeqnent  diepoaitioA  wQl  he 
to  have  been  made  eol^ieot  to  ita  l^gal  inddanti.    AL 

DBADnS. 
See  UunoiFAL  OoBfOBAnoii%  S. 

KAKKMKNTS. 

L  OwBMi  OF  DonnrAiiT Tmw—bbit  may  Makm  wjcm OaaiwiB  thawiei 

oonditkm  of  hia  own  aetata  aa  in  fact  to  renonnee  the  eeaemwl  UmU^ 
and  the  owner  of  the  aerriant  tenement  may  rely  on  aoeh  ehai^gei  aa 
eridenoe  of  abandonment.    Dper  ▼.  Sea^ord,  389. 

S.  EzaouTKD  LioBNai  to  Obstbuot  Easkmbnt  may  aoMmat  to  proof  of  an 
abandonment  of  the  eaeement.  Sach  a  lioenae  ia  not  levooable;  hnt 
when  the  obetmotion  erected  in  pnraoanoe  of  each  apedfio  lioenae  ia 
removed,  the  owner  of  the  aenrient  tenemeht  can  not  erect  anotiier  eb> 
ftmction  of  the  aame  or  of  a  different  kind,  withoat  a  new  Unenae.    Id, 

t.  Easkmbnt  is  an  Intbbbbt  in  Land  which  can  be  aoqnired  and  relaaaad 
only  by  deed.    Id, 

<  To  Show  Aaandonmknt  of  an  Easbmbnt,  without  Bblbabb,  by  the 
owner  of  the  dominant  tenement,  proof  moat  go  to  tide  ertent:  1.  Thai 
the  ada  relied  npcm  were  volontarily  done  by  the  owner  of  the  ^nw>litf^^ 
tenement,  or  by  hia  ezpreae  authority;  2.  That  aadi  party  waa  tiie  owner 
of  the  inheritance,  and  had  anthoril^  to  bind  the  eatate  by  hia  grant  or 
rdeaae;  8.  That  the  acta  are  of  ao  decidve  and  oondudve  a  oharaoter 
aa  to  indicate  and  prove  hie  intention  to  abandon  the  eaaemenl    Id, 

&  Widow  in  Possbssion  of  Land  by  Right  of  Dowbb  oan  not  AmAwiifty 
an  eaeement  belonging  thereto^  for  ahe  ia  not  the  owner  of  the  inherit- 
ance.    Id, 

t,  Whbbb  Pabty  Aoobptb  Conybtanob  Oontainino  Bxfbbss  Rbsbbtatiov 
OF  Easbmbnt  for  the  benefit  of  an  adjoining  hooae,  he  and  thoee  claim- 
ing in  privity  of  eatate  with  him  are  preduded  from  eetting  np  a  piiot 
abandonment  of  anch  eaeement  to  their  predeoeeaor  in  interest.    Id, 

1.  Bbsbbvation  n  Sombthino  to  bb  Dbdvctbd  from  thb  fiforATB  Obantbd^ 
narrowing  and  limiting  what  woold  otherwiae  para  by  the  general  worda 
of  thegrantb     Id, 
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IL  Bamaoib  Km  OBSVBUcmro  Eashiznt,  Eztkmt  ot.— Where  one  ocmveyi 
a  lot  of  land  to  another,  and  the  grantor's  admmiatrator  afterwarda  oon- 
▼eya  to  the  aame  grantee  an  additional  strip  of  land  lying  between  sneh 
lot  and  the  intestate's  honse,  reserving  in  the  deed  *Hhe  right  of  eaves- 
drop where  it  boands  on  said  lot»  and  also  the  right  of  forever  keeping 
open  the  staircase  window  at  the  back  of  said  house,  bounding  on  said 
lot,"  and  the  grantee's  snocessor  in  interest  sabseqnently  obstmots  said 
rights  by  bulding  np  a  briok  wall  on  the  line  of  his  land,  in  an  actioo 
lor  sneh  obstruction  the  plaintiff  can  only  recover  damages  for  obstmot- 
ing  the  light  and  air  coming  from  the  space  between  said  window  and 
the  line  el  the  grantee's  land  as  it  stood  before  the  seoond  oonveyanoa 

was  made.    AC 

See  WATEBOOUBsn,  8. 

EJBOTBfENT. 

1.  TmM,  FuMA  Ficn  Qochh  will  Pbxvail  nr  BnonoBT  against  a  mmn 
trespasser  in  poasoosion,  and  such  trespasser  wOl  not  be  permitted  to  call 
in  question  the  acts  of  the  register  of  lands,  whose  certificate  oonstitates 
such /»rlBui/ade  title.    MacUoi  v.  IMreuU,  550. 

IL  Snuuro  PRisuiipnoN  nr  Favob  of  Defckbant'b  Poaannoir  nr  Eibot- 
Mxsrv  is  furnished  by  evidence  of  leases  introduced  by  him,  to  prove  his 
right  of  possession,  from  persons  claiming  under  the  plaintiff's  grantor, 
and  this  presumption  b  sufficient  proof  of  possession  to  uphold  a  Judg- 
ment against  him.    PieieU  v.  Dos,  523. 

t.  DncBiPTioir  ot  Land  nr  Dbolabaxion  in  BneonoNT,  acoording  to  the 
number  of  the  section,  township,  and  range  upon  the  pnblio  surveys,  is 
sufficient  to  support  a  judgment  in  his  favor.    Id, 

4.  Whbbs  PLAnrnw  nr  Ejxctment  Diolakk  iob  Tract  of  Land  Called 
'^KoNisuoH,"  professing  to  locate  it  according  to  its  patent,  and  thers 
la  no  location  of  any  tract,  made  up  of  other  paroelB,  which  had  by  repn* 
tation  acquired  the  nafte  of  "  Nonesuch,"  he  can  not  be  allowed  to  profve 
that  "Konesnch"  was  known  under  such  reputed  name  as  comprising 
such  other  parcels,  nor  to  prove  the  extent  and  lines  of  "  Nonesuch"  m 
located  by  the  defendant,  for  if  there  had  been  no  location  of  *'  None- 
such" as  a  tract  including  such  other  parcels,  there  could  not  have  been 
any  counter  location  by  the  defendant.    Budd  t.  Brooke,  321. 

lb  TiTLI  AOQinBND  AND  A  HOLDINO  UNDKB  It  SiNOB  THE  CoMMENOnONT  OF 

AN  AlOnoN,  can  not  be  set  up  as  a  defense;  a  plaintiff  may  recover  npon 
the  state  of  the  title  and  possession  shown  at  the  oommenoement  of  tht 
notion.    Nath  t.  Sptiford,  425. 

See  BouNDABiss,  0. 

ELECTION. 
See  CoBFORAnoNa,  15^  16;  Doweb;  Bescdbion  of  CoBnuofS,  & 

EQUITY. 

L  Bquttt  WILL  NOT Intkbfbbe  whbbe  Lboal Bemxdt  Bznn^  asa gsoffnl 
rule,  but  there  are  exceptions  to  the  rule.    Andreim  v.  Suttwati,  58. 

i,  CBEDnOB   OF  A  FiBlI,   UPON  THE  DbATH  OF  OmB  PaBTNBB,  CSU  UOt  fS 

into  chancery,  as  a  matter  of  course^  to  coerce  natisfaction  of  a  l^gal  d^ 
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mand  oat  of  the  effiooU  of  the  finn  in  the  hands  of  tne  ■urvifw,  bol 
only  upon  the  msolvency  of  the  latter,  and  the  oonaeqoont  ineffloiaBcy 
of  the  legal  remedy.    Pearmm  ▼.  Keedy,  IGO. 

%  WhXTHXB,  AA  THB  IirSOLTEKCT  OF  THE  SURYITIVO  PaBTNKR  IS  THX  SOUi 

GBoaND  of  the  creditor's  right  to  go  into  chancery,  a  hill  can  bo  ente^ 
tained  that  does  not  show  the  inefficiency  of  the  l^gal  remedy  by  a  jndf^ 
ment  and  return  of  "no  property"  against  the  survivor,  jiMsre.     Id, 

4b  ImoLTXiicT  OF  THB  SuKvivuia  Partner  and  the  IirauFiTOEKNcr  of  ram 
Legal  Rem edt,  being  the  only  ground  upon  which  a  creditor  of  a  par^ 
nenhip  can  go  into  equity,  it  is  neoeoBary  that  this  fact  should  be  oleaiiy 
and  explicitly  stated  in  the  bill.    Id* 

ft.  Where  a  Bill  dobs  not  Show  a  Case  fob  Equttt  JuRisDicnoN,  it  doM 
not  operate  as  a  Iw  pendente  though  process  be  served,  so  as  to  affisct  the 
ohoses  in  action  sought  to  be  subjected,  or  to  overreach,  on  that  ground 
alone,  the  settlement  thereof  made  between  the  survivor  and  the  debton 
of  the  firm.    Id, 

t»  Tdce  18  NOT  Necessarilt  OF  ESSENCE  OF  CONTRACT  in  equity,  and  a 
court  of  equity  will  often  relieve  a  party  who  has  not  strictly  perfoimod 
his  contract,  as  to  time,  unless  it  appears  that  the  intention  was,  that 
the  contract  should  cease  if  not  performed  in  time.  AnirtuM  v.  SwOimm^ 
63. 

7*  Equitt  will  not  Enforce  Mere  Verbal  Voluntart  Ezbcdtort  Aorbi- 
MENT,  although  it  be  founded  on  the  meritorious  consideration  of  low 
and  affection.     Dugan  v.  CfUUnga,  306. 

IL  After  Trial  at  Law  Equitt  can  not  Bb-rzamine  matters  there  liti- 
gated.    Cowan  V.  WheeUr,  283. 

9,  Equitt  can  not  Enjoin  Partt  to  Consent  to  New  Trial  at  law  in  the 
same  court.    Id, 

8se  Deeds,  8;  ExBOcnoNs,  17;  Executors  and  Adxinistratobs^  S,  6;  Li- 
FANcr,  2-6;  Mobtoaoes,  16;  Set-off;  Specific  Performance;  Sxatote 
OF  Ldotations,  2,  6;  Tbvbsb  and  Trubtbbe,  6, 12. 

ERBOB. 
8se  Oriminal  Law,  3-6;  Fraud;  Jurt  and  Jurors;  Mabbiaor  Serlb- 
MXETs,  1;  New  Trial,  2;  Pleading  and  Praoiiob,  34|  42;  P^ui-Bir> 
noN,  2;  3;  Slander,  2. 

ESCAPE. 

See  JUDOMSNTB,  IS. 

ESTATES  OF  DECEASED  PERSONS. 

L  AflBBTs  ARE  Applicable  in  Payment  of  Debts  of  a  Deckdbbt  in  thib  Or- 
der: 1.  Personal  estate;  2.  Estates  devised  for  payment  of  debts;  3L 
Estates  descended;  4.  Estates  specifically  devised.    8tin»  v.  SUret,  628L 

8.  Land  Acquired  after  Makino  of  a  Will,  and  which  desoends  to  hsin 
at  law,  will  be  liable  for  debts  of  the  deceased  in  preference  to  land  spo- 
cificaUy  devised.    Id, 

t»  DsBT  OF  Heir  to  Intbstatb. — ^Where  an  heir  owed  the  intsstate  al  the 
time  of  his  deatht  the  amount  of  the  debt  shoold  be  dsdncted  from  snob 
hehr's  sham  in  the  distribation  of  the  estate.    BaUm  v.  AUm.  6801 

See  Conflict  of  Laws,  S» 
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ESTOPPEL. 

L  QsASTXB  IB  KOT  EsTOPPBD  TO  Dent  thb  Titls  Of  HiB  Gbamtob  in  an 

Mtioii  of  ejectment.    MtMcklot  v.  DubreuU,  550. 
t,  BHXBirr  IS  Estopped  to  Ck)NTRADicT  his  own  Rkfdbn.    Bcone  Oa.  t. 

LowTf,  532. 
IL  ftiAiNTnrr  is  Estopped  if  his  action  establishes  a  right  in  the  defendant 

to  recover  a  similar  amoont  from  the  plaintiff.    Moore  v.  Merrill,  503. 
4.  Wife  UmTiNa  with  Husband  in  Ck>NyETANGE  of  Land,  with  Ck>Ta* 

XANTS  OF  Wabbantt,  Is  cstopped  to  deny  her  title  to  the  land  at  tha 

time  of  the  conveyance.    Ncuh  v.  Spofford,  425. 
0M  Oobpobations,  7,  8;  Deeds,  7;  Easements,  6;  Indeknitt,  1;  Ltjiteo* 

mnra,  1;  Landlobd  and  Tenant,  3,  4;  Vendor  and  Vendee,  L 

EVICTION. 
See  Vbndob  and  Vendee,  S. 

EVIDENCE. 

L  BiiJUi—  ov  Psoof  n  OENSRAUiT  on  the  PAsnr  holding  the  aflmnatiw. 

Boweer  r.  BUm,  IHL 
IL  When  Fact  is  to  be  Pboved,  it  must  be  bt  Evidence  that  oatwei^ 

or  overbalances  tha  evidence  which  It  is  brought  to  control.    Chmmoth 

weatah  ▼.  York,  37S. 
lb  TmsTotowi  HATiNO  No  Tendency  to  Pbove  the  Fact  which  it  is  offorsd 

to  show,  should  be  rejected  as  immaterial.    Budd  v.  Brooke^  321. 

4.  TiRIMONT  InADMIBSIBLE  fob  the  P0BPOSE  FOB  WhICH  It  IS  OFFERED^ 

most  be  rejected  by  tha  court,  whether  It  be  inadmissible  for  the  reason 
assigned  or  not.  Id, 
t»  Whbbb  Pabt  Of  A  CoNYEBSATiON  IS  PROVED,  the  adverse  party  is  enti- 
tled to  the  whole  of  it,  bat  he  is  not  entitled  to  prove  other  conversationB 
with  the  same  parties,  aboat  the  same  time,  qnalif ying  or  explaining  tha 
conversation  which  is  in  testimony  against  him.    Haieh  v,  PoUer,  88. 

iL  PBaWMPTlONS    BETWEEN    A    WrONO-DOER   AND   THB   PERSON    WrONOED 

shoold  be  made  in  favor  of  the  latter.  CoeUffon  v.  M,  S  H.  B.  B.  Ob.. 
76& 

7*  Anobnt  Plot  is  not  Admissible  in  Evidenob  in  a  canse  in  which  da* 
teiae  is  made  on  a  warrant  of  resorvey ,  unless  it  is  correctly  located  upon 
the  plots  prepared  for  the  trial  of  such  cause;  and  where  it  ii  so  unintelli- 
giUy  represented  on  such  plots  that  it  is  almost  impossible  for  either 
oonrt  or  jury  to  say  whether  or  not  the  locations  on  such  plot  were  truly 
located  on  the  plots  in  such  cause,  such  ancient  plot  must  be  rejectedi 
Budd  V.  Brodbe^  821. 

t^  Dmgb  n  No  Svtdenob  of  Title  or  Location,  when,  in  giving  a  desorip- 
tkn  of  the  land  which  it  purports  to  convey,  it  has  only  two  straight 
li&ea,  which  can  not  embrace  any  tract  of  land.    Id* 

fL  BxEHPiDiED  Cost  of  Deed  is  not  Admissible  in  evidence  to  prove  title 
to  the  land  which  the  deed  purports  to  convey,  unless  it  appears  to  hav9 
been  executed  with  all  the  essential  formalities  required  to  warrant  Ub 
MnoOment  under  the  laws  of  the  state.    Id, 
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IOl  Unauthobizbd  Rboordiko  ot  Desd  Gnm  It  No  Additiokal  Vaubbt. 
and  ft  oertified  copy  thereof  is  no  more  evidence  of  ite 
woald  be  a  copy  certified  by  any  private  individnaL     Id, 

11.  Pabtt  mat  Givb  ax  OmoB  Cost,  from  the  r^giatry  of  deeda»  aa 

faicie  evidence  in  all  caaoe  where  the  oonveyaooe  U  not  immediately  to 
himself,  bat  he  is  in  privity  with  the  title  conveyed  by  the  deed.  Aw^ 
drenm  v.  Davison,  600. 

11.  EvmxNOB  Of  NuMBKB  OF  AoBU. — ^Neither  the  deooriptlon  in  an  nam> 
cepted  deed,  nor  an  order  of  sale  by  the  coart^  is  evm  prima  /aek  evi- 
dence of  the  namber  of  acres  in  the  land  ordered  to  be  aold.  8hmm  ▼• 
i^oftifto,  696. 

U.  CSdotibd  Cost  aw  Autiumticatid  Ooft  of  Will  Mabb  in  AHOfHBB 
Stats,  and  probated  there,  admitted  to  probate  and  reootded  in  HiHit- 
■ippi,  is  competent  evidence  onder  the  liimisiippi  stetotsu  Mmtgommjf 
V.  MUUhm,  607. 

14.  Wills  of  Lahb  nr  Mabtlamb  muct  bb  ADiomB  «o  Pbobaxb  in  tiie 
ooQita  of  Maryland,  and  an  exemplified  copy  of  aneh  a  will,  admitted  la 
probate  in  the  ooorts  of  another  state,  and  devisiog  landa  in  Uaiylaad, 
is  not  evidence  of  title  in  the  devisee  here.    Bmdd  t.  Brooie,  821. 

Vk  CoHVBTAircm  to  Fabtt  will  bot  bb  PBBBmiBD  unless  the  proof  of  the 
possosrioo  on  whidi  the  presumption  rests  is  dear,  snJBciwnti  and  osb- 
sistent.    Id. 

16.  Pabol  Bvidbbob  m  vor  ADioaBiBu,  nr  ab  Aonmr  ob  a  Vibb  Fnuor 
which  dearly  states  the  property  insured,  to  show  a  nustaks^  and  tibat  it 
was  the  intention  to  insure  other  piopetty.  HMmm  ▼•  €L  M.  F.  L  Ox, 
428. 

I7«  Pabol  Etidbbob  of  Datb  of  Kiboutiow  of  Ubbatbd  MraaoAaB  of  chat- 
tds,  is  admissible,  under  a  statute  requiring  morlgagea  te  be  in  writing 
BwrdiU  V.  Html,  280. 

16.  Pabol  Etidbnob  m  AdmthwbIiB  to  Show  that  thb  iBBABiCABTSof  a  vil* 
lege  have  been  accustomed  to  do  military  duty  in  a  oertain  oompaay, 
and  it  raises  a  presumption  that  the  village  is  within  the  limite  of  tbil 
company.    Hart  v.  XiiMfaqr,  697. 

18.  Pabol  Evibbnox  to  Vabt  Oontbaot  Impubd  fbom  Blabx  Ibdobbbmbbt 
of  a  note  is  inadmissible.    8a»iJbcim  v.  ScuUkatrd^  288. 

90l  Pabol  Svtdbnob  of  Waitbb  of  Dbmanb  ahb  Notbob  by  an  indoner  fa 
blank  at  the  time  of  indorsing  a  note  ie  admissible;  as,  where  aa  in- 
dorser  pronuses,  at  the  time  of  indorsing  aa  overdue  note,  that  he  wHl 
pay  it  if  the  maker  does  not.    /d. 

21.  BacoBDOF  FoBMBB  Suit  BBTWBBB  PLAnniFF%AoBWT  and  the  defandaati, 
on  a  policy  of  insurance  on  merchandise  issued  by  the  delendanto  te 
such  agent,  is  Jnadmiwrible  In  evidence  in  a  subsequent  action  by  the 
plaintiff  against  the  defendanto  on  another  poli<qr  upon  goods  In  the  ssom 
building,  for  the  purpose  of  proving  fraud  and  false  swearing  by  the  ageal 
Hend^non  v.  W.  M.  F.  I.  Co.^  176. 

22.  Statxicbbt  of  Facts  of  Gabb  Aobbbd  upon  at  Fobxbb  TUal  is  adaui- 
rible  in  evidence  on  a  second  trial,  as  admissions  by  the  partiea  of  the 
facte  therein  set  forth.    Iferdbafite' JStedb  v.  JfdrJM  Bonifc,  SOa 

22.  FoBMBB  Bboovbrt  mat  bb  Givbn  in  Bvidbbob  ubdbb  Obbbbal  Imitb  in 
asmmpril^  but  is  then  only  pHmafade  evidence,  while  if  pleaded  it  If 
eonclnsive,  and  a  complete  bar.     Waum  v.  MeNniUift  68. 
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twifliror,  7»  11;  BoumxABiiSy  6;  Oobpoeatioiib,  9^  10^  1%  17 1  OomrAan, 
lit  14;  GBiMnrAL  Law»  10, 11, 12, 22;  23;  Kahimtww,  1, 4;  BnonoBT, 
4;  lBzioonoMa»  18,  24»  29;  Hiohwatb,  2,  8;  Imbusahcs— Fnui»  6^  6; 
ivuQMmm^  8,  4;  Mabbiaoi  8RTLiMiirT8»  2,  8;  Maseee  ahd  Sset- 
A«T»  0;  NswTrial,  1;  Nuisanos,  1;  Pabxbt  amd  Child,  2-4;  Patioiit, 

1,  2;  4;  PUBAPIKO  AMD  PRACnOB,  18-21;  SUBBTTBHIPy  7|  8;  TBlBPAflB,  1; 

Wnui  4^  6;  Wnrann,  4-7. 

EXGBPnONa 
Am  GuiforAif  Law,  If  6,  8;  PuuDnro  ahd  PbaoikiIi  41»  48-4& 

SXBCUnONS. 

L  Ldv  ov  av  Booono  V  n  kot  ]>irbotsd  bj  tlie  fdloM  of  the  ihflfiff  to 
iadoffM  upon  th*  writ  the  dftte  of  its  dtHiwvy  to  hinu  Mmmm  t.  Jf o- 
XoM^102. 

&  Li¥T  or  Av  RuouTioj  UPON  Om  Asnou  Don  vov  DmRor  the  lion 
tfaneof  upon  other  artielM  equally  liable.    Id* 

ti  lA^TOvSuvfioiBiiTPBOPnTriBPlaiiAFACiEAA&AxniAonovof  theeie- 
ention;  bat  the  premmptioii  of  ntiafaotum  ariaing  from  a  levy  may  be 
lebatted,  by  ahowing  that  the  levy  hae  boon  logally  removed.  Walker  t, 
JfeANoeO;  478. 

4  lAVTialJUAixTlhsoBABOSDfWbenadaimaiitgiToaboiidtaflreqQiiedby 
atatnte,  ooiiditioiied«  anwnyit  other  thingii  for  a  redeUrery  of  the  prop- 
erty;   Idm 

&  Jtemuff  OF  AV  BiBomnoM  as  Supbuudbd  ii  w^gMrded,  by  thepraotiloe  pie- 
Tailing  in  thia  atate,  aa  a  anapaiaioii  of  the  exeentioa,  and  entitlea  the 
defandant  to  reatitation.    Id, 

t»  BzmPTioN— Cloth  and  TuMmNoa  Lbit  in  the  Handb  of  a  Tailob 
by  a  debtor,  to  be  made  into  dothea  neoemary  for  him,  are  witiiln  that 
danae  of  the  atatate  exempting  from  exeoation  '*  the  neooomiy  waarfng 
apparel  of  the  debtor.**  Biehard$tm  ▼.  Bueweil,  4B0, 

f •  SnoonoN  Plaintivf  can  Objiov  to  Fobthodmino  Bond  Tahin  with- 
OUT  SoBKTixs,  as  invalid;  bat  if  he  hae  made  no  saoh  objection,  and  it 
baa  been  reoeived  as  a  good  bond,  no  one  else  can  object  to  Iti  validity. 
Waiker  v.  MeDoweU,  478. 

ti  Omb  not  Party  to  a  Fobthoomino  Bond  can  Objbot  at  Ant  Tihb  after 
the  retam  term  to  iti  operating  ao  aa  to  charge  him,  his  name  having 
been  signed  to  it  by  hit  partner.    8mUh  v.  Tupper,  483. 

t»  SxBConoN  ON  Void  Fobthoomino  Bond  will  not  bb  Ambndbd  ao  aa  to 
eonform  to  the  original  judgment,  and  thoa  validate  a  aale  ander  the  exe- 
oation.   Id. 

IOL  BHBBiFr*B  Rbtubn  of  Bxboution  IB  Prima  Faob  Evidbngb  4n  hia  &vor 
in  an  action  to  recover  the  price  of  land  idld  thereunder,  fftrnd  v. 
Orami,BS&, 

11.  Dbbobirion  of  Land  in  Rbtubn  of  BiBoinnoN  npon  which  it  waa  add 
aa  **  lots  4  and  5  in  aqoare  1,  aonth  of  Main  street,  Cdamboa,**  is  soiB- 
oient  in  an  action  by  the  sheriff  for  the  price.    Id. 

12L  BBTirBN  OF  ExBOUTioN  BT  A  Dbtutt  Shbbivf  is  eqaivalent  toaretom  by 
the  sheriff  in  an  action  by  him  for  the  price.    Id. 

Ill  Admisbion  of  Unintbluoiblb  and  Immaterial  Mbmorandum  made  bj 
the  aheriff  or  hia  depaly  in  a  memorandam  book  as  to  a  aale  on  exeoo* 
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tion,  tbuagh  erroneona,  famishes  no  ground  for  reversing  &  judgment  let 
the  sheriff  in  an  action  for  the  price,  where  there  is  other  safficient  eri- 
denoe  to  support  the  verdict  and  judgment.     Id, 

14  SuxBUT,  IN  Selling  Property  at  an  Exsoution  Salb»  most  disclose 
whatever  facto  he  knows  with  r^ard  to  the  interest  which  he  offon  for 
sale,  and  in  neglecting  so  to  do»  is  liable  to  a  purchaser  for  any  damage 
suffered  by  reason  of  such  neglect.     CommonweaUh  v.  Dickmatnij  139. 

lA,  Failure  of  a  Sheriff  to  Announce  the  Nature  of  the  Interest  offered 
for  sale,  although  a  breach  of  official  duty,  is  not  a  fraud  as  to  any  pnr- 
ohaser  who  was  otherwise  apprised  of  the  facts  before  his  pnxchasei 
Id. 

19,  Officer  Selunq  on  Ezbodtion  must  Ascertain  that  Propebtt  a 
Debtor's,  at  his  own  risk,  and  if  it  is  another's,  the  owner  may  maintein 
an  action  against  him  without  having  notified  him  of  his  interest  faefoe 
sale.     Lothrop  v.  Arnold^  256. 

17.  Evidence  is  not  Admissible,  in  an  Action  on  a  Cohbcarlb's  Qivigull 
Bond,  for  wrongfully  taking  goods  under  color  of  his  office,  in  defense  of 
the  action,  to  prove  a  paramount  title  in  another,  to  whom  the  goods 
were  delivered  on  demand;  but  after  judgment,  upon  a  hearing  in  equi^ 
to  assess  damages,  such  evidence  would  be  admissible  in  rednotioii  ol  the 
damages.    Lowell  v.  Parker,  436. 

18.  Purchasers  are  not  Rbquirrd  to  Look  into  BBOULABirr  of  Juixi* 
MSNTS  and  ezeontions  under  which  they  purchase.  Mmor  v.  PreddoAt 
488. 

19.  Irrboularitt  in  Notice  of  Sale  Given  bt  Sheriff  does  not  vitiate  a 
sale  made  by  him  to  a  botMjUU  purchaser.    Id, 

20.  Irregularities  in  Sheriffs'  Sales,  cases  involving  the  effect  of  sooh 
irregularities  discussed  by  Sharkey,  J.     Id, 

51.  SiusRiFF*s  Power  7k>  Sell  Land  is  not  a  Naked  Sxatutort  Power, 
but  is  derived,  not  from  statute,  but  from  the  judgment  and  ezeoataoni 
the  statute  makes  both  real  and  personal  property  alike  liable  to  ezeoa* 
tion.    Id, 

52.  Clerical  Omission  of  Sheriff's  Name  in  Ackowledomxnt  of  Shxbivf^ 
Deed,  where  the  certificate  of  acknowledgment  is  otherwise  full  and  ex- 
plicit, showing  that  the  sheriff  was  the  person  who  signed  and  acknowl- 
edged the  deed,  does  not  vitiate  it.    PickeU  v.  Doe^  623. 

tt.  Where  Party  Claims  under  Two  Sheriffs'  Deeds  of  the  same  landt 
sold  on  the  same  day  on  different  executions  agftinst  different  defendants, 
each  of  whom  was  owner  of  the  land  when  the  judgment  against  him 
was  rendered,  so  that  the  land  is  bound  by  both  judgments,  if  one  of  the 
deeds  is  good,  it  is  sufficient  as  against  a  party  claiming  under  the  defend* 
ant  upop  the  execution  against  whom  the  land  was  sold  and  conv^ed  by 
that  deed,  although  the  other  deed  is  defective.     Id, 

S4.  Sheriff's  Deed  is  Inadmissible  in  Evidence  without  Judomxht  ahd 
Execution,  under  which  the  sale  was  made,  being  also  produced.  Nor 
is  the  production  of  the  judgment  and  execution  dispensed  with  by  a 
statute  declaring  such  deed  privna/acie  ''evidence  that  the  proviaioiis  of 
the  law  in  relation  to  sales  of  lands  upon  execution  were  complied  with.** 
Bybee  v.  Ashby,  47. 

86.  Amendment  of  Execution  Several  Years  after  Saui  of  land  thei» 
under,  upon  an  ez  parte  application,  without  notioe  to  the  detadaBt  la 
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coneoiioii,  wliere  it  wis  originally  direeted  to  the  theriff  of  one  oonntj 
and  exeonted  by  the  sheriff  of  another,  is  erroneoos.    Id, 

Wk  Sale  bt  Shsbhv  ot  Onb  Gouutt  under  Exeodtiov  Dibected  to  Shib- 
iww  OT  Another,  of  land  lying  in  the  former  connty,  i«  tmaathorized  and 
oonfers  no  title,  and  the  defect  is  not  cared  by  an  amendment  of  the  ex- 
eention  made  several  years  afterwards  without  notice  to  the  defendant, 
especially  where  the  plaintiff  in  the  execution  is  the  purchaser.   IcL 

tj.  Execution  Rbouulr  on  rrs  Face  though  there  is  a  Variance  between 
it  and  the  judgment  as  to  the  amount  recovered,  protects  the  sheriff,  and 
renders  a  sale  made  under  it  valid  if  it  be  made,  in  other  respects,  ao- 
oording  to  law;  and  such  an  execution,  being  voidable  only,  may  be 
amended  before  or  after  the  sale.  But  an  execution  not  regular  on  iti 
iaoe,  as  where  it  is  directed  to  the  sheriff  of  one  county  and  executed  by 
the  sheriff  of  another,  affords  no  protection  to  the  officer,  and  renden 
his  acts  done  under  it  absolutely  void.     Id, 

tBb  BnoBABOB  OF  Sheriff  from  Liabilitt  for  not  Lettino  Exboutiov, 
after  defendant  had  died,  does  not  discharge  the  debt.  BaUon  v.  AUtn^  630. 

9.  Sfecial  Return  of  Sheriff  will  protect  him  where  he  shows  that  he  haa 
discharged  his  duty.    Boone  Co,  v.  Lowry,  532. 

IOl  ISvidenoe  of  a  Different  State  of  Facts  from  Thobe  Stated  in  a 
Sberiff'b  Return  will  not  be  permitted  in  an  action  against  him.  Id, 

Bee  Attachmbntb,  13;  14;  Bonim,  2;  GoNffrrrunovAL  Law,  3;  Co-txvab€T, 

1,  2;  Judgments,  7. 

EXECUTORS  AND  ADMINISTRATOR& 

Im  Power  of  Executor  and  of  Courts  Extends  only  to  Profkbtt  withia 
their  own  state,  though  the  deceased  was  domiciled  in  another  states 
Paekwood's  Succession^  230. 

IL  Administrator  Appointed  in  Another  State,  and  Recbivino  AssEn 
CTERB,  is  noty  when  found  and  sued  in  Kentucky,  exempt  from  respon« 
ability  for  any  surplus  remaining  in  his  hands  after  the  payment  of  the 
debts  claimed  and  allowed  in  such  estate.    Atchison  v.  Lindsey,  163. 

ih  Administrator  de  bonis  non  has  no  Rbooursb  against  Executor  for 
Devastavit  or  maladministration  of  the  affidrs  of  the  estate  after  the  lat- 
tar's  discharge,  but  the  remedy  is  with  the  heirs,  distributees,  and  legai- 
tees,  the  power  of  the  administrator  de  bonis  non  being  limited  to  the  ad- 
ministration of  effects  left  unadministered.    Stubbl^field  v.  McRaven,  602. 

4i  Administrator  de  bonis  non  is  Entitled  to  Choses  in  Action  left  on- 
collected  and  unadministered  in  the  hands  of  an  exeoator  after  his  ra- 
movaL    Id, 

ft.  Administrators  db  bonis  non  can  not  Maintain  Bill  against  Exbou* 
tor  after  Settlement,  upon  due  notice,  of  hia  final  account  and  a  dis- 
charge in  the  probate  court,  alleging  that  his  account  was  suddenly 
passed,  that  the  inventory  and  account  were  false,  and  that  certain 
vonehera  and  evidences  of  debt  mentioned  therein  were  not  filed,  and  ask- 
ing that  he  be  compelled  to  file  them,  where  the  vouchers  referred  to 
were  aooonnted  for  as  worthless  because  of  the  inaolvenoy  of  the  debton. 
Id. 

iL  Administrator  dr  bonis  non  mat  have  Injunotiok  AOAonrr  Bzrootob 
proceeding  to  eoQset  debts  due  the  estate  after  hIa  disehaiga^  bat  sol 
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wImto  the  oluugM  in  the  bfllaroTigne  mad  vneOTteiii,  n>«flifjiBg  bo 

stance  ol  any  attempt  at  eadi  ooUeotion.    Id, 
7.  WmBTHiB  BzionTOB  MAT  BnuLiM  KXB  OwnniWfoiro  aDowvd  him 

ooUeoted  after  hia  diaoharge  on  debto  due  the  eetate^  gmrpf    /A 
H  KiauuTJUX  DOM  voT  Admit  SuincixiiOT  of  Abbrb  bj  merely 

her  answer  that  ahe  haa  reoeiTed  aneta  ihown  by  her  retam  to  the  e^ 

phana'  ooort^  which  aha  ia  prepared,  whm  reqniredt  to  prodnoe.    Jhifam 

r.  OUUiiga,  9M. 
ti  DiBGRinoHABT  PowKE  Of  Saui  OiTBT  TO  SntouTOB  aa  to  proper^  in  ai^ 

other  atatCp  can  not^  it  leemav  be  legally  exeoiited  by  an  adminiftnitaff 

lOi  Hun4HD  Aa  BxacuroB  m  vor  AooomiTABLi  io»  nn  Pboobkdb  nC  eom- 
monity  pivperly  sold  before  the  death  ol  the  wife,  where  after  the 
the  apouaee  remove  horn  the  state^  nnleei  each  proeeeda  are  no'' 
away.    PaekwootT^  Swieetdan^  230. 

fleeOoHiLmov  Laws,  8-5;  KAwnmna,  8;  Fbaios  1}  Honami  axD  Wm^ 
6t  Ihtakot,  8;  PAsnnBflBiF,  18;  FiwBan  Count  Bbiomimi  ea 
Oumacnii  6|  BuBamiiiF,  8;  Wills,  18. 

BXBGUTOBY  DEVISBa 
See  Wills,  80. 

HXSBiPnONS. 
See  EzaounoKi,  8^ 

EXPERTS, 
flee  WmnsBMi  4-7. 

FAOIOB& 

VaaoB  Wmd  Ssuji  vmn  a  Del  Cbbdim  CViMMissimii  k  ahsol^ta^y  fk^ 
hie  to  pay  the  prioe  for  wldoh  the  gooda  were  aold,  whan  the  cndil  has 
espired.  His  oontraet  is  not  sach  aa  b  required  to  be  la  writing  by  tiM 
otatateof  fnwda,as  being  a  promiae  to  anaww  far  tibe  dshl»  dslanlK  sr 
sdsoanriage  d  another.     Woffr.  K^ppel^lSiL 

FORBGL0SUB& 
Sea  MoBTQAoa,  8, 10-li, 

FOBFETTUBB. 
OoBMNUiK»ra»  K  18;  Lahdi4»d  AXD  TteASib  & 

FQBOEBY. 
Baa  Nmotiabli  IiRneBUMSiiT%  8A» 

FOBTHOOIONO  BOND, 
■oonom,  4»  7,  8, 9;  Judombbts,  1|  PAnnMBD,  4 

FRANCHISES. 
Obast  ov  Powm  to  Aooompubh  aht  Pabtioulab  Bbtbbpbiib,  sifadaDy 
one  of  a  pablie  nature,  carries  with  it  authority  to  do  all  thai  li 
aaiy  to  effect  the  principal  object.    Hence,  if  a  person  giaati  toa 
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fOftd  oompuiy  Aothoiity  to  oonafcmot  and  foreTer  maintMn  »  nStntA 

upon,  throagb,  and  over  his  land,  suoh  grant  will  be  eonatroed  to  giva 

to  the  company  tba  right  to  eztand  ditchaa  or  drains  from  their  oolyerti 

into  the  land  of  the  grantor  beyond  the  line  of  the  road,  and  also  to 

deepen  and  widen  the  bed  of  a  stream  in  his  land,  where  it  is  neoeasary 

lor  the  company  to  do  so  in  order  to  save  the  road,  and  to  prevent  tlM 

grantor's  bmd  from  being  broken  and  washed  away.    Bdbeock  t.  We$tem 

B,  JL  Oorp^t  411. 

FRAUD. 

L  Te4UD  Aumod  ur  BiUi»  but  Dbhixd  nr  An8Wsb»  in  proonring  an  execn- 
tor'e  final  disoharge,  is  no  ground  of  relief,  where  the  caose  is  sabmitted 
on  the  pleadings,  without  other  proof.    &uhbi^/!M  t.  McRaom^  502. 

%  WmkJJD  AhLaamD  iv  a  Bni.  AOAonrr  UinurowK  Hubs  u  Put  ur  taun 
by  a  trnverse>  and  mnst  have  been  proved  before  a  deoree  oan  be  m- 
dsied*    Peonon  v.  Keedjft  IOOl 

Baa  PtBamni  amd  Peaotioi,  6;  PBa-mpnov,  2»  5, 0;  RMomimMr  of  0am* 

TEAOT,  2-4;  TbUSTB  AVD  TBUBmSy  12. 

FRAUDULENT  OONVETANOB& 
See  Mabbiaob  SBTiLnaam,  4. 

OABNISHBiENT. 
See  ArxAOHiUDras,  IS,  14. 

GIFTS. 

1.  Factum  of  Oifr  ibom  Fatbbb  to  Dauohtee  ov  mm  Mabbiao^  is  1^ 
oootestably  proved  by  showing  these  facts:  That  after  she  had,  with 
his  oonsent  and  approval,  entered  into  an  engagement  of  marriage  he 
prondsed  to  give  her  a  certain  boose;  that^  before  her  marriage,  lie  did 
in  faet  verbally  give  it  to  her  in  fee  as  a  marriage  portion;  that  he  pre- 
pared it  for  her  and  pat  her  in  possession  of  it  as  her  own  property;  that 
her  intended  hnsband  was  cognisant  of  these  arrangements  at  the  time  they 
were  made;  that  the  marriage  was  celebrated  in  this  boose;  that  she  and 
her  hnsband  resided  therein  for  several  years;  that  alter  their  removal 
from  it  her  father  paid  to  her  the  renta  acomiqg  therefiram  for  several 
years,  and  np  to  the  time  of  her  death;  and  that,  after  her  death,  he  de- 
clared that  it  was  her  property,  and  shoold  go  to  her  children.  Jhifam 
T.  OMagif,  806. 

L  Mabbiaob  IB  A  Vamtablb  Gobbidbeatiov  fob  av  Aokebmbiit,  and  a  gill 
made  by  a  father  to  his  daughter  in  contemplation  of  mairiage,  and  aa  a 
marriage  endowment,  irrevocably  vests  the  property  in  the  donee  against 
sll  the  world,  aa  efiectnally  as  if  she  were  a  porobaser  for  an  adeqnate 
peonniary  consideration.    Id, 

H  Dbuvbbt  of  PBorsBTT  OxvBiP  BT  Fatbbb  to  um  D  AUOBTBE  SB  a  mar- 
riage endowment,  in  porsnance  of  the  gift^  and  the  folfiUment  of  the 
oondition  npon  which  it  was  to  attach,  by  the  consnmmatlnB  of  the  mar- 
riage^  withdraw  the  contract  from  the  reach  of  tiiestatate  of  franda.   Id» 

GRANT. 

!•  Tbub  Mbahisto  or  Bindiho  Ezpebbszoh  ih  Patbht  must  bb  AnuBB^ 
no  matter  in  what  part  of  the  instmment  sach  expression  may  be  loand. 
BtM  V.  Brooktf  821. 
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ft  Pathit  bbovld  vm  so  Cosbtbumd  jw  to  Bsoombli  Aul  m  Paso^ 
to  giTe  effaot  to  every  word  in  it^  if  poenble.    leL 

ti  8TBAyOXR0A9K0TEirTKBOHLA]n>Oa4KTIDBrQoVXBirifXHTailddileDd 

Agunst  tbe  gnutee  on  the  ground  that  then  ia  »  preeant  or  proepeothe 

eoatroveiiy  with  the  goTerament  reepeoting  the  titles  and  that  the  gov* 

enunent  Intenda  to  dieregard  the  looation  and  aorrey.   Stepikemmm  t.  0^ 

171. 

See  TBU8T8  and  TBUBnEn,  ISL     ': 

OUABDIAN  AND  WARD. 

L  Qra  Who  AaBUiam  nn  Bblation  ov  Gvabdiav»  eaa  not  tdbo  advnntngt 
ol  the  oonfidenoe  lepoeed,  to  ipeoalate  with  the  property  of  hla  gmd 
ward,  and  under  oolor  of  a  judicial  prooeeding  to  poweei  himaelf  of  Ui 
estate.    Hatma  t.  8poti$t  132. 

%L  QjfAXDiAK  Who  Buys  ih  thb  Lahd  op  his  Wabds  at  a  Jodidal  aale,  and 
affeerwarda  aeUa  the  nmey  may  be  deoreed  to  aooonnt  to  hie  warda  lor  the 
di£Eerenoe  between  the  piioe  paid  by  him  and  the  amoont  maHwd  froai 
themle.    Id. 

Ik  OVABDIAV  TaKIHO  NoTB  PaTABU  TO  HTMBBTiy  IVDiyiDUALLT.  wtthOBt  a 

deeignation  of  liia  official  chaneter,  can  not  be  admitted  to  show,  on 
the  failnre  of  the  debtor,  that  it  was  teken  for  the  funds  of  his  ward. 
KnowUomr.  Brodky,  000. 

4  OuABDiAN  Kximio  CHS  Fuima  of  his  Tbubt  Sxpabatb  vbom  ma  ows^ 
and  acooonttng  for  the  interast  received,  is  not  chargeable  for  monsy 
lying  idle^  nnleoi  for  his  neglect;  and  it  is  not  negligence  to  kesp  on 
hand  a  sam  only  soffloient  to  meet  contingent  ezpeosea.    Id, 

Ik  QuABDiAV  OBuaiD  TO  DiBBUBsn  MoKXT  from  time  to  tlme»  may  ehaifs 
a  xeasonaUa  snm  far  those  services,  according  to  thsir  wnftBirt  and  cka^ 
aetw.    Id. 

HABEAS  CORPUS. 
See  GuMivAL  L4W,  U. 

HANBWBniNO. 
See  Wtxtmsn^  4-7. 

HIGHWATS. 

L  It  D  TBI  Don  of  Towim  to  KiEPTmaRBoADSiirRiPAii,  aadtoi^ 
move  obsirootloBS  of  anow-drifti^  where  the  gsnenl  condition  of  te 
road  is  snch  that  travel  by  wheeled  carriagea  hsa  besn  resomed.  i>nflin 
V.  Ifccvv,  690. 

IL  SviDXNOB  ov  TH>  GoKDiTiOH  ov  OiHEB  EoABB  is  inadmissible  in  an  actum 
for  damages  for  an  injury  cansed  by  a  defective  liighway.  Id^ 
Whsbi  Two  VxHioLiB  Mist  nr  ths  Hiohwat,  the  driver  of  each  most 
keep  to  the  right  ol  the  middle  of  the  road,  nnder  the  Maine  statate,  and 
if  either  can  not  do  so  beoaose  his  vehicle  is  heavily  loaded,  or  fmr  any 
other  reason,  he  most  stop  a  reasonable  time  to  permit  the  other  to  psasi 
and  if  he  does  neither,  and  a  collision  happens,  he  will  be  liable  for  any 
injury  oooanoned  to  the  other,  if  the  latter  is  goilty  of  no  nsgUgsneai 
Kwnard  v.  BurUm^  24a 

4i  PLAiNTiFr  Qunirr  of  NiouoxNGa  Coktbibotino  to  Corjiiiow  in  ths 
highway  can  not  recover  for  his  injury,  thongh  the  defendant  hsaiefnssd 
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t»  ksep  to  the  ri|^  of  tiie  middle  of  the  road,  or  to  atop  t»p«iiilttibo 
iMntiff  to  pooB,  as  roqnired  by  atatate.    Id. 

iL  PoBuo  HATB  Right  to  Pasbaob  ovkr  Stsshp  VvoamajcrtD  by  any 
fanpedimenta,  to  its  vtmoat  extent,  aabject  only  to  each  temporary  par- 
tial obatnictioDB  aa  all  public  highways  most  sitBer  in  eaaea  of  plafai  and 
evident  necessity.    People  v.  Cunnhtgham^  709. 

iL  Qmb  mat  DnosiT  Goods,  Fusl,  ob  thk  Lixb,  in  Stuebt  for  a  reaaon*- 
ble  time,  foif  the  parpose  of  removal  to  his  house  or  place  of  bosinesa, 
where  there  is  a  reasonable  necessity  for  it,  if  it  be  done  in  each  manner 
as  to  obstmot  public  travel  as  little  as  possible;  bat  he  can  not  use  the 
street  aa  part  of  his  premises  for  the  transaction  of  his  business,  so  as  to 
impede  travel.    Id, 

T.  DmRDANT  IS  LuBu  KXB  Obstbuctiov  ov  Stbsst  bt  his  CuaTOMKBl 
in  front  of  his  distillery,  where  he  invites  them  to  come  there  to  receive 
slops,  which  he  nndertakea  to  deliver  in  the  street,  and  in  consequence  of 
soch  invitation  they  resort  there  in  such  nnmbers  and  behave  in  snoh  a 
manner  aa  to  impede  travel    Id, 

ft.  SxBiFB  AND  Collisions  among  Dsfsndant^  Customxbs  in  STBxar'iB 
front  of  his  premises  in  trying  to  be  first  served,  where  he  invites  them 
there,  with  their  teams,  to  receive  swill  which  he  undertakes  to  deliver 
in  the  street,  are  admissible  in  evidence  against  him  under  an  indictment 
for  nuisance  for  obstructing  the  street.    Id, 

iL  That  Obstruction  of  Stbbbt  by  Dbtbndant  hab  bbbn  LBsasNED  by  aa 
improved  method  of  delivering  swill  from  his  premises,  where  the  deliv- 
ery of  the  swill  is  the  cause  of  the  obstruction,  is  no  defense  to  an  indict- 
ment for  nuisance  for  such  obstruction.    Id, 

10.  OwNBB  or  Land  Making  Excavation  within  Fbw  'Pbbt  ot  Pubuc 
Stbbbt  is  not  Liablb  for  an  injury  caused  by  a  person  getting  off  the 
line  of  the  street  in  the  night-time  and  falling  into  it.    HowUmd  t.  fi»- 
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HOUDATS. 
See  Sundays. 

HUSBAND  AND  WIFB. 

L  Wdb  JonviNo  WITH  hbb  Husband  in  Ezboution  oI  a  deed,  does  boI 
convey  her  interest  in  the  premises  granted.  To  have  snoh  effect^  her 
name  must  be  inserted  in  the  body  of  the  instrument.    Coob  v.  WdU^  08w 

t.  Husband  ib  Tbnant  by  Cubtbby  of  Equitablb  iNHXBiTANoa  of  his  Wivb. 
Duganv.  OUtinga^  306. 

IL  Upon  Changs  of  Domicilb  fbom  a  Stats  where  the  law  of  oonmmnity 
property  prevails,  the  title  to  the  property  acquired  under  such  law  does 
not  vest  in  the  spouses,  each  for  an  undivided  half.  The  husband  retains 
control  over  it,  but  one  half  of  whatever  of  it  exists  at  the  wife's  death 
vests  in  her  heirs.    PackuxxxTs  Succession^  230. 

4.  Community  Pbopsbty,  What  is. — Property  found  at  dissolution  of  mar- 
riage constitutes  the  body  of  acquests  and  gains.    Id, 

Ik  IvjUBY  to  Wifb  by  Sals  of  Community  Pbopbbty,  made  by  the  husband, 
must  be  shown  to  annul  the  sale.    Proof  that  the  sale  was  merely  simu- 
lated is  not  sufficient.    Id, 
Am.  Dbo.  Tol.  ZLin— 83 
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$k  Wvn^  IXTXBBST  IN  NonS  TaKKH  in  EzCBAVOB  VOBObimUNRT  Pborbtt. 

WhflTB  a  matrimonuJ  oommanity  in  LoniBUuia  oooTeyi  Umdi  and  takm 
nofcet  of  hand  In  ytaymeat,  and  removes  from  the  atata,  and  the  wife 
dial;  afterwarda  npon  retrooearion  of  the  property  it  veeti  in  the  hnhaiid 
alone,  and  the  exeoutor  of  her  will  can  not  be  made  to  aooonnt  in  Lontrf- 
ana  for  the  interest  of  the  heirs  of  the  wife»  in  the  notea.    Id, 

Baa  BnorrnL,  4;  BnooroBS  and  Administraiobs,  10;  Mabsuob  Snna- 

nm;  Wnu,  11»  12, 14. 

ILLBOAL  CONTRACTS. 
See  GbNTRACis,  4. 

DCPRISONMBNT. 
See  OoNsnTunoNAL  Law,  S. 

INCUMBRANCES. 
See  CovxNANTs,  1,  2,  4. 

INDEMNTTT. 

L  Bond  ov  Indimnitt — Bbtoppel.  —A.  and  B.,  parteef%  eieonftsd  thsit 
promlasocy  note,  and  aoon  after  dissolved  partnership,  A.  aasnmlngall  ths 
debts,  and  giving  R  a  bond  of  indemnity  to  save  him  hannleas  theiefroiiL 
The  holder  of  the  note  covenanted  with  A.  to  indemnify  snd  save  him 
harmless  from  the  note  or  any  claim  that  R  might  make  by  raaaon  of 
payments  on  the  note,  bot  reserved  theri^ttosneRatanytlmewitlila 
a  year  without  being  liable  npon  his  bond  to  indemnify  A.  HMy  tlial 
in  an  action  against  R  on  the  note  he  could  not  avail  himself  d  the  in- 
dsomity  given  to  A.,  as  an  estoppel,  to  avoid  dxcoity  cf  aotion*  it  not 
befaig  a  release.    Berry  v.  6VBm,  684. 

%  Imtuxd  Promisb  or  Inbiknitt  Asisn,  where  a  person  gives  a  slisriff  • 

writ  with  direetions  to  serve  it  in  a  partloalar  manner.    RtmttH  v. 

Blodgeii^Wi. 

See  ATTAOHiawTBy  12. 

INDICTMENT, 
flee  CniMDiAL  Law,  2,  S,  12,  13,  24;  JusncB  or  vam  Pbaci,  1,  S»  4|  Vuh 

BANGS,  1-3. 

INDORSEfiiENT. 
See  EviDiNOi,  19,  20;  Niootiablb  InbtbI7IISNT8»  0^  7»  11. 

INFANCY. 

1.  Intant  n  IN  Eb8k  fbom  thb  Tub  or  Concxftion  for  the  poipaee  d  tak- 
ing any  estate  which  is  for  his  benefit,  whether  by  descent,  deviae,  of 
onder  the  statute  of  distribiitions,  provided,  however,  that  the  infuit  be 
bom  alive  and  after  snch  a  period  of  foetal  eristence  that  its  ooniinnanes 
in  life  might  be  reasonably  expected.    Harper  v.  Archer,  473. 

ti  Bill  Chaboinq  Dxtendant  with  Reckivino  ths  Rbnts  and  Dbbto  or 
Real  Ebtatb  situate  in  another  state,  aa  administrator  of  the  esfeats 
there,  may  be  brooffht  by  the  infant  heirs  in  Kentucky,  and  he  wHl  be 
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TCgMded  in  a  ocmrt  of  equity  m  m  troBtee  for  them.    AiekUtm  ▼.  LhuUei^, 

IBS. 
B.  I>iaBXs  AfFucrmo  thb  Rights  or  ImrAsr  1>iFBinuin!B  mutt  prorid* 

them  with  an  opp<Mrtimity  of  being  heard  after  their  arrival  at  majoritj. 

Banna  ▼.  SpotU,  132. 
^  Bill  oah  not  bb  Taken  as  Convbsb)  against  Intant  DxnNBANTS,  or 

their  goardiana,  upon  failure  to  answer,  when  oopiee  only  of  the  notee 

whioh  are  the  snbjeot-matter  of  suit  are  filed.    Id. 
At  DBduoi  in  Favob  ov  Infants  is  Gonolusivb  upon  them,  and  oan  not  ba 

attacked  ooUaterally.    Id. 

See  Statute  or  Ldotatiohb,  1. 

INJUNCTIONS. 

L  LmniOTioN  Bond,  Oitxn  to  Rnstrain  thx  BNiOBOBimiT  of  a  jndfpnent^ 
need  not  recite  in  what  oonrt  the  judgment  was  obtained,  nor  need  tha 
Mme  be  alleged  in  an  action  to  enforce  the  bond,  as  the  defendants  ara 
estopped  to  deny  that  there  was  a  judgment  as  described  In  the  bond. 
Bmma  t.  MeKtmi^  122. 

%  Bond  Oitxn  Pbiparatort  to  thx  Obahting  or  an  Injunction  is  no% 
▼old  from  the  fact  that  the  oourt  ordering  the  same  had  no  power  so  ta 
do.    Sooh  bond  ii  valid  as  a  oommon  law  bond.    Id. 

Baa  BanouRor  and  Inboltnnot;  Exxoutobs  and  ADimmKRAiOBSi  •§ 

Patvxnt,  8,  4. 

INSOLVENCY. 
See  Bankburct  and  iNSOLTmor* 

msTBucnoNa 

Baa  PuuDoro  and  FxtAcriaB,  26-BO}  Bfuanm, 

INSUBANCB— FIBS. 

L  Iv  Wnm  POLiom,  BBFRnsNTAnoNs  1£adn  at  tbb  Tun  of  Oiiiisiw 
BB  POuur  are  not  a  part  of  the  policy  unless  distinctly  refsired  tolnUi* 
When  so  referred  to  they  become  a  pert  of  the  contract,  and  are  to  ba 
eonstroed  with  it.    Holmta  ▼.  CftoHeatoiro  M.  F.  L  Co.^  428. 

&  Whkbn  Poliot  is  Oivbn  upon  thk  Conditions  Expknssxd  in  the  Buubs 
AND  Beoulations  of  the  company,  one  of  which  is  that  "  not  more  than 
three  fourths  of  the  value  of  any  building  shall  be  insured  by  this  com- 
pany," and  the  value  of  the  building  is  not  stated  in  the  policy,  resort 
may  be  had  to  the  application  for  the  purpose  of  ascertaining  tliat  valui^ 
Id. 

B.  Value  Stated  in  Atpuoation  foe  Inbubanob  is  binding  upon  the  par- 
ties,  and,  after  a  loss,  the  assured  is  not  at  liberty  to  show  that  in  fact  it 
was  worth  a  much  larger  sum.    Id, 

^  Where  Pouot  is  Ezraiss  as  to  the  Subject  or  the  Insubanoe,  tha 
court  can  not  change  the  contract  and  make  one  for  the  parties,  and 
apply  the  insurance  to  chattels  not  insured,  because  the  plaintiff  i»> 
tended  to  insure  them.    Id. 

B.  BviDENOE  THAT  Negligenob  OF  Absubbd's  Agent  Caused  Fibe  from 
wliioh  loss  arose  is  inadmissible  in  defense  against  an  action  for  such  loss 
OB  a  fire  insurance  policy,  for  the  insurer  is  Uable  for  losses  from  fire  oo* 
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onioned  hj  negligeoee  of  the  MBored,  hii  ageBti  or 
negligenoe  is  not  mixed  with  fraad  or  dedgn  on  the  pert  of  the 
ffemlermm  t.  W.  M.  F,  /.  Co.,  176. 
H  BnDiHCS  THAT  PLAiirmrr's  Aobnt  Intxrtiovallt  Set  Fob,  from  whioh 
a  loie  arcee,  for  the  pnrpoee  of  defrauding  the  inenrsr,  the  agent  haTiag 
taken  an  inenranoe  on  goods  in  the  aame  bailding,  ie  inadmiwdble  in  d^ 
ffnae  agalnet  an  action  on  another  policy  taken  oat  hy  eneh  agient  te 
aoooont  of  the  plaintiff,  where  there  is  no  evidoioa  Ifaai  the  plaintiff' 
implioated  hi  the  frandnlent  design.    Id. 

See  Eyn>xircB»  16. 

INSUBAKCE-MABINB. 

L  Tmmmb  ''liumnr "  ahd  "iNsuRRicnoir '*  in  MARnn  Potior  ef 

en  a  eargo  of  slaTea  are  snhstsntiaUy  identioal  In  meaning.  MtOargo  t. 
New  OHeam  Hb.  €k>.,  180. 

&  *' WARRAirrKD  Fun  fhom  iNsinaaOTioir "  in  Mabikb  Pouot  of  inemeaaoa 
on  a  eargo  of  slaTes  importa  merely  that  the  inAuers  are  not  to  be  liable 
for  a  loBS  from  that  caase»  and  doee  not  oonstitnte  a  wananty  agamet  In* 
sorreetion  on  the  part  of  the  assared.    Id. 

t.  IniTBANCB  Law  Bioaum  thk  PaoxixAn  and  not  thb  BxMon  CAon 
as  ooossinning  a  loss,  bat  the  last  is  not  necessarily  the  prozimate  oaoMi 
Id. 

1  OoHflnqirKNasi  NatubalItT  Flowing  ntoM  on  Inoidbnt  to  Pkbil  !«• 
8UBBD  AOAIN8T,  are  attribatable  thereto.    Id. 

i.  Inbubbiotion  or  Slayzs  is  Rxoabded  as  PnoxDCAm  Caubi  ov  Loss  in 
ease  of  an  insonmce  on  a  cargo  of  slaves,  where  the  alaves  rise  and  take 
the  Tessel  and  carry  her  into  a  British  port  where  they  escape;  and  the 
insurers,  therefore,  are  not  liable  if  the  policy  contains  a  daose  exempt- 
ing them  from  liability  for  loss  by  insurrection.    Id. 

ib  ImCBANCB  AOAINST  <*  ABRBSTS,  RbSTBAINTS,  AND  DSTAINiaRTB  ol  kll^gib 

princes,  or  people,"  applies  to  captures,  detentions,  eto.»  by  the  oommb- 
■kned  agents  of  a  lawful  goTsmment,  and  does  not»  it  seemst  cover  n 
loss  caused  by  a  mob  in  a  foreign  port.    Id. 

y.  Ihsubbb  ov  Vbssel  can  NOT  Bnquibb  Deviation  iob  Bbpaib  of  brjuBm 
to  the  vessel  rendering  it  unsafe  to  proceed  on  the  voyage  without  re- 
pairs, if  the  master,  being  foithfnl  and  intelligent,  thinks  that  the  voy- 
age may  be  pursued  in  safety.     Ihnrner  v.  ProtedUm  In$.  Cb.,  294. 

I.  Inbubbb's  Intebbst  shoitld  not  Ck>NTBOL  Mastkb  nr  Dboidino  as  to 
Deviation  of  an  insured  vessel.    Id. 

I.  OONTBOLLINO  OONSIDEBATIONS  WITH  MaSTEB  IN  DEGIDIirO  UVON  DbVI* 

ATION  of  an  insured  veesel,  for  repairs,  should  be,  firsts  the  safety  of  thn 
Uves  on  board,  and,  second,  the  security  of  the  property  Intrusted  tn 
hfan.    Id. 

HI  Masteb  must  Seek  Neabbst  Land  in  Case  of  IiiifiNBNT  Pbbil  to  life 
and  property,  outweighing  all  other  considerations,  and  rsquiring  an  in- 
stant and  entire  departure  from  the  voyage  insured.    Id, 

11«  Masteb  can  Deviate  fbom  Votaoe  onlt  so  Fab  as  KncEsaABr  for 
the  repairs  required  in  case  of  an  injury  to  an  insured  vessel,  rendering  il 
unsafe  to  proceed  on  the  voyage  without  repairs,  if  the  perU  Is  not  Um^ 
mlnent,  and  he  is  not  required  to  s^ek  the  nearest  port  out  cf  the  oouian 
ol  the  voyage.    Id. 
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IE  T6  Xhenumni  wbav  Pobv  to  8kbk  io>  Rmpa  ttm  to  aa  iaiared  vmuA^ 
i^Jnrad  on  tbe  Toyage,  the  master  shonld  oonsider  the  extent  of  the  cbyi- 
gv,  the  distaace  of  the  port  from  the  ooane  of  the  voyage,  and  the  eaae 
and  qnidkneea  with  which  the  neoeaiary  materials  can  there  be  proound. 
Id. 

IS.  Mastxb  AcnNO  bona  fidk  ik  DKviATiiro  nu)M  Ksoissitt  from  the 
oonise  of  the  voyage,  and  using  his  best  judgment  with  a  view  solely  to 
bringing  the  vessel  to  her  destination  by  the  safest  and  shortest  conrse, 
doss  not  vitiate  an  insaranoe  on  the  cargo,  although  he  errs  in  judgment. 
Id. 

14b  Mastkb,  afub  Dbviation  wor  Rkpaitm,  must  Pubsub  Kbw  Coubsb 
without  further  deviation,  unless  prevented  by  some  unforeseen  obstaole) 
but  if  the  state  of  the  weather  renders  it  dangerous  to  enter  the  new  porti 
he  may  seek  another  convenient  port,  without  vitiating  an  insuranoe  cm 
the  csrgo,  though  it  is  thereby  lost.    Id. 

UL  Maotbb  of  Iksubed  Vbssbl  mat  Sbll  Hxb,  nr  Casb  ov  Ubobkt  Kbom- 
nrr,  and  such  sale,  made  in  good  faith,  will  oonstitntea  total  loss.  And 
If  tbe  jury  find  that,  under  all  the  oiroumstanoes  attending  her  mUu^ 
tion,  consequent  on  injuries  received  by  her  from  one  of  the  perils  in- 
sured against,  it  was  necessary  for  the  interest  of  all  concerned  to  ssQ 
her,  the  insured  may  recover  for  a  total  loss,  although  he  has  made  no 
valid  abandonment  of  her.    MuUtai  Sqfety  Itu.  Co.  v.  CoAen,  841. 

INTEBNATIOKAL  LAW. 

i.  Nation  to  Which  Vbbsil  Belongs  has  Exolusivb  Jubisdiotion  over  il 
while  on  the  high  seas,  in  time  of  peace,  engaged  in  a  lawful  voyage. 
MeCargo  v.  New  Orleans  Im.  Go.,  180. 

&  Ybbbbl  of  Onb  Nation  Ltino  in  Pobt  of  Anothbb  friendly  power  is 
subject  to  the  jurisdiction  and  laws  of  tbe  former  nation  so  ^  as  the 
mutual  rights,  duties,  and  obligations  of  those  <m  board  are  concemedy 
though  she  and  they  are  answerable  to  the  laws  of  the  place  for  any  ua- 
lawful  acts  committed  while  so  situated.    Id. 

Si  Slavbs  on  Amkbioan  Vsssbl  Ltino  in  Bbttish  Pobt  abb  not  BbTiBAWBH 
bam  slavery  by  the  British  laws  against  that  institution,  where  sueh 
vessel,  while  sailing  from  one  American  port  to  another,  is  captured  b^ 
an  insurrection  of  tiie  slaves  and  forcibly  carried  into  such  port.    Id. 

JUDGMENTa 

L  ScATirroBT  Judombnt  on  Fobthoomino  Bond  is  not  Binbino  on  one  aol 
signing  the  bond,  as  there  is  nothing  on  which  the  judgment  could  retl^ 
although  his  name  was  signed  to  the  bond  by  his  partner.  Doe  t.  Ti^ 
per,  483. 

ti  Judgments  abb  Oonolusitb  until  Begularlt  Bevbbsed  between  partisi 
and  privies,  where  the  court  has  jurisdiction  of  the  subject-matter  sad 
of  the  person;  but  where  it  has  not  such  jurisdiction,  its  judgments  may 
be  collaterally  impeached.    Id. 

Si  Judgment  as  Evidence — Judgment  Recovered,  in  an  AcnoN  or  Taas- 
PA88,  against  a  Ck)NSTABLE  and  attaching  creditor,  but  which  was  discoo* 
tinned  as  to  such  creditor  before  judgment,  for  wrongfully  taking  good% 
is  evidence,  in  an  action  against  the  constable  and  his  sureties,  on  his  offi- 
cial bond  for  a  breach  thereof,  of  such  wrongful  taking;  and  this,  although 
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the  raretiM  w«fe  not  notified  of  the  actioQ  ol  tnspMi.  i^qfLomAr, 
Parber,  436. 

C  JuDomHT  AS  BriDurcB  kot  Conolusivx  ab  to  Damaob,  WHur.^In  an 
notion  agninst  n  constable  and  his  soreties  on  his  officinl  bond  for  n  breaoh 
of  the  condition  thereof,  by  wrongf ally  taking  goods  by  color  of  his  offict^ 
n  Judgment  obtained  against  him  in  an  action  of  trespass  for  wrongfnl^ 
taking  those  goods  and  others,  is  not  evidence  as  to  the  damages,  where 
the  other  goods  were  not  taken  by  color  of  his  office.    Id, 

C  MxBB  VoLirirTABT  RumrunoN  of  Pbopkbtt  Levikd  om  by  the  sherill 
although  it  may  impose  liability  on  him,  revives  the  judgment  iifls. 
Walker  v.  MeI><noeU,  476. 

$k   PoSTFOHXMXirT   OF  JUDOMINT    LlXV    TO   JUVIOB  OlTK  IX>BB  NOT  AfFMJff 

Otbxb  Cekditobs  not  parties  to  the  suit,  in  which  the  decision  poatpott* 

ing  the  lien  was  rendered,  and  does  not  postpone  the  lien  ol  anek  pflor 

Judgment  as  against  them.    PieteU  v.  Doe^  623b 
T.  JuDGMiKT  with  Stat  OF  EzKFOTiON  IS  LuDr  during  snek  stay,  nndsr  iSbm 

MissisBippi  statute  of  1824.    Id, 
S.  SansFAonoN  bt  Oirn  of  Sxtsbal  Paktbs  Obxoihallt  Liablb  for  a  dahi 

or  wrong  discharges  all  the  others,  but  when  two  are  severally  sued  te 

the  aame  wrong  for  which  only  one  of  them  can  be  liable,  aatisfactloA 

by  one  of  them  operatea  no  disohsrge  as  to  the  other.     Matkew9  v. 

rence,  665. 
f  •  Dionn  RivxBsiNO  a  Puob  Dbobu,  uitdsb  WmcR  Trls  akd 

nonf  of  land  have  been  held,  should  order  the  possession  to  be  given  to 

the  one  who  originally  held  it     TalboU  v.  BeU^  126. 

10.  BsvT  MAT  Bi  Collected  from  Onb  Who  Hbld  Poflsnaxoir  d  land  nndsr 
a  decree  which  was  subsequentiy  reversed.    Id. 

11.  GovBT  WILL  KOT  Sbt  Asidb  Dbcbbb  which  the  partiea  stipulated  migbt  bs 
entered  in  the  cause,  if  the  terms  of  their  agreement  have  been  ooniplisd 
with.    Monroe  Bank  v.  Widner,  768. 

12.  AsnomBOFAJuooiixiiTTAXBsoKLTASuBOBDiirAmEQUiTTwhoratlMra 
are  mutual  judgments  existing  between  the  original  parties  prior  to  tiia 
assignment    J^iies  v.  Eoaiiu,  158. 

13.  Shsbiff  cah  not  Ivfbaoh  Judombnt  aoaznbt  Him  fob  Bbcavb  by  show- 
ing, in  an  action  on  such  Judgment,  that  the  plaintiff  has  also  reooveied 
Judgment  against  his  successor  in  office  for  the  same  escape,  and  has 
obtained  satisfaction  thereof.    Maihewa  v.  Lawrence,  665. 

14.  Lands  of  Non-rbsidsnts  can  not  bb  Subjboted  to  the  satisfaction  of 
their  debts,  until  the  judgment  creditor  has  given  bonds  as  required  by 
statute.     Ha/ma  v.  Spotte^  132. 

flee  Absitbation  and  Award,  5;  Govknants,  2,  13;  14;  Bvidknob,  21,  23; 
ExBOUTioNB,  13, 17, 24, 27;  Infancy,  3-5;  Injunctionb,  1;  Jubodiorovi 
Landlobd  and  Tenant,  2;  Meeobr,  5;  Nbw  Tbial,  1;  Pabtnbbship, 
12;  Pbobatb  Coubis;  Sfbodio  Pxbfobmanob,  3;  Surbttshif,  8;  Vbv* 

DOB  AND  VbNDEB,  3. 

JUDICIAL  SALES. 

1.  Right  of  Action,  in  Whom.— Commissioners  authorised  by  a  decree  of 
ooaii  to  sell  oertain  real  estate,  have  a  right  of  action  iu  their  owb 
names  against  a  purchaser  at  the  sale  who  fails  to  comply  with  the  cos* 
ditions  d  sueh  sale.    Skhin  v.  JZofterte,  636. 
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t.  BmAIA  OV  liJkXD  VFOK  VaXLJTBM  OF  THS  PUBGHAflIB  fO  COMFLT  WIIH  TBI 

GbHDiTiONS  of  the  first  aale,  miut  be  made  apon  the  mne  eondltiDiM  m 
the  fint  M  newM  may  be,  in  order  to  lender  the  fint  poieheeer  lUble 
Inr  the  difEisrenoe  between  the  sales.    Id, 

See  Guardian  and  Wabi»»  2. 

JURISDICTION. 

It  IB  Alwatb  GoMPBraNT  to  Inquibb  nrro  Jubhidioxxov  of  a  eonrt,  for 
on  this  the  Judgment  most  depend  for  its  Talidity.    Doe  t.  TVqpper,  48S. 

8aa  BaMKBcnPTOT  ahd  Iksoltbnot;  Equitt;  Ii^tbbnatiokal  Law,  12;  Ju»- 
nan  o»  tbb  PbaoIi  5;  Pbb-bmption,  4, 5;  PboobbSi  1,  2. 

JUBT  AND  JURORS. 

That  Jubt  OoNsnrrBD  of  Thibtbbn  Pbbsovs  In  aaeumpiU  is  bo  gioond  of 

error.     TtUmoM  t.  AUka,  520. 
See  ADIVBB8B  Possbbsion;  Obixinal  Law,  &-9;  Dbeds,  O-II;  litnnoirAli 
OoBFOBATiOHBy  6;  Plbadivo  AifD  Pbaotzcb,  81-83. 

JUSTICES  OF  THE  PEACE. 

L  Ijimctmbbt  Libb  aqaihbt  JognoB  fob  Woxfullt  Bbfusiho  to  Taxb 
Affidayit  offered  to  be  made  by  a  party  to  a  suit  before  him,  for  the 
purpose  of  proearing  a  discontlnaance,  to  the  effect  that  the  jnstios  Is  a 
Biaterial  witness  for  snch  party.    People  ▼.  Brooke,  704. 

1  JmnoB's  RBFinuL  to  Takb  Affidavit  is  ** Willful"  if  IktbntioitaLi 
and  not  through  inadvertenoe,  under  a  statute  subjecting  him  to  punish* 
ment  for  a  willfnl  neglect  of  duty,  and  the  act  need  not  be  corrupt.    id» 

8.  Good  Faith  of  Justiob  is  Rbfusino  to  Takb  Affidavtt  which  the  Uw 
requires  him  to  take,  or  his  ignorance  of  the  law,  U  no  defense  to  an  In- 
dictment for  such  refusaL    Id, 

t,  Ivsuffioienot  of  Affidavit  wracH  Justicb  Rbfusxs  to  Takb  is  no  de- 
fense to  an  indictment  for  such  refusal,  especially  where  he  does  not  put 
his  refusal  on  that  ground.    Id, 

i.  To  Takb  Awat  JusnoB's  Jubisdiotion  bbgausb  Action  IirvoLVBS  Titli 
to  land,  defendant  should  resort  to  a  course  which  would  put  the  title  ib 
dispute;  and  a  demurrer,  though  for  the  want  of  Jurisdiction,  is  not  soffi* 
oisnt.    Staui  v.  Keifee,  465. 

LANDLORD  AND   TENANT. 

L  Lbasb  ooBTAnnvo  Condition  that  It  shall  Cbabb  ahd  Dbtebminb  and 
become  null  and  void  upon  non-payment  of  rent  or  other  default  by  the 
tenant,  whether  it  be  a  lease  for  life  or  for  years,  does  not  become  abso- 
lutely void  upon  a  default,  but,  though  void  as  to  the  lessee's  estate,  it 
is  voidable  only  as  to  the  lessor,  and  he  may  waive  the  forfeiture  and 
oontinue  the  lease  and  it  will  still  bind  the  leasee.     Clark  v.  Jonee,  700. 

8i  Whbbb  Lbssob  Waivbs  Forfbitubb  of  Lbasb  Conditionbd  to  bb  Void 
upon  non-payment  of  rent  for  any  quarter,  by  permitting  the  lessee  to 
remain  In  possession,  after  a  default,  and  suing  merely  for  the  rent  in 
arrear  upon  a  bond  given  by  the  tenant  with  surety  for  the  payment  of 
the  rent  under  a  stipulation  in  the  lease  providing  that  in  case  of  de&uilt 
the  whole  amount  of  the  bond  shall  be  recoverable  as  *'  liquidated  dam* 
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i^tj^"  lh>|«ilyynt  iwwniHMi  fanueh  aetion  wiB  aoi  pwfgattfce 

wptwtiHiwM  vpoa  Mire  faeku  on  nidh  Jadgmoit  from  WBgiMii^  avv 

bwaohm  for  aon^pftyinant  <rf  rent  aoeming  wbieqnent  to  thrt  aotka.   M 
Si  Lb8S1»  OKAnmro  -LsAn  ibom  Aoxht«  omi  no^  after  cnJajmoDt  of  tto 

term,  deny  the  titlo  of  his  knor,  or  the  anthoritj  ol  tho  agents  bfllon 

ho  mtoTM  poMMoion.    BaSUff  ▼.  KSOmm^  423. 
4i  Tdiajit  u  Brotpbd  to  Dbitt  Lahdiobd's  Tnui  wfaDe  tho  nbtioB  oo» 

tfauua,  but  alter  It  oeaaeahiazighte  are  not  impairod.   iTeolft  ▼•  IROHMb 

S6S. 

LABCEN7. 
8ee  Obdoxij*  Law.  25-SQL 

LBAfiSS. 
Bee  Bnonmn,  2;  Lahduvso  An>  Ttean^ 

LBGAdBS. 
Bee  CoHmor  ov  LAwa»  4|  Wnu. 

LBGISLATUBB. 

See  Bum  m  BAaxnrOv  8;  Cohstitcttional  Law;  OoBVOsanonb  1% 

Ofviius  ASD  Ofvxom»  !» %, 

LBVT. 
Bee  Bnoonoicat  %  8, 4. 

LBX  DOMIdLIL 
Bee  Omnrucv  or  Laws,  %  4|  WnuLi^  !& 

LIBEU 

L  OomnnnaATnun  nr  Gbusu  of  Judicial  PBoonDiirae  abb  PttnuMiD^ 
if  pertiiMnt  and  material  to  the  sabject  of  oontroveniy,  whether  tfaej  en 
made  orally  or  in  writing,  or  by  a  party  to  the  prooeedinge  or  by  hii  ai^ 
tomey  or  ooonMl,  eren  thoogh  they  are  aUeged-to  be  mmHAymf,  QUbtH 
V.  PeopUf  640. 

&  AnoBmr  mat  u  iNDiono  wosl  IirsBsmro  Libbloits  Maitbr  dt  Plba]>- 
nro,  which  is  irrelerant  and  immaterial  to  the  oontroveny,  and  Is  in* 
sorted  merely  to  annoy  the  party  and  sobjeet  him  to  ridicule  and  eon- 
tempt;  as  wliere  in  a  declaration  for  an  injury  to  sheep,  it  Is  alleged  thai 
tiis  defendant  "is  reported  to  be  fond  of  sheep»'*and  tobe  ''in  the  habit 
efbiting"  then,  and  that  if  gnUty  he  shoald  "be  hailed  eraiwt''    M. 

LIGENSK 
See  BA8BifBBn»  2;  MoBTOAOBii  2L 

LCSNS. 

L  Bbubquibboibbt  or  PoeBBsaioir  ra  not  a  Waivbb  or  a  MbobavioIb  Lnv 
on  a  steamboat  nnder  the  stetnte  of  Missonri  Stmmbami  Charttm  ▼. 
SamMondt  596L 

&  Taxino  a  Notb  dobb  hot  RBLnvQinsR  a  Lmr,  where  the  note  Is  payable 
at  a  fntors  timsb  bet  withm  the  period  Umlted  lor  the  dvmtlott  el  tte 
/A 
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&  TwMDoa^  Lxnr— Vi5D0B  DnoBABonro  ram  Ywbbb  ibok  Liabilitt  for 
pMi  oi  Und  oonveyod,  and  taking  promiae  and  note  of  a  aabyendee  ui 
Uaa  thereof,  haa  in  equity  a  lien  on  the  part  ao  poiehaaed  by  anoh  boIk 
irmdee.    ffomore  ▼•  Bakewell,  147. 

4  VsHiKXft's  LoM  IS  NOT  Waiyzd  o&  Subbbmdxbsd  it  ax  AooKFTAircni  of  a 
ciieck  upon  the  bank  for  the  parchaae  money  which  was  never  preeented 
€r  paid,  bnt  anbeeqaently  aorrendered  and  canceled,  and  a  note  for  the 
amoimt^  antedated  to  the  eame  date,  taken  in  ita  stead.    Id, 

Baa  ftaaiJftUJPTur  axd  Ihboltbiot,  6;  Bona  Fun  PuBOoaflBM)  Bxioo« 
noon»  1»  2|  Judqmxnts,  6, 0,  7;  PASZvnamr,  7. 


LIMITATIONS. 
Sea  Statutb  ov  LmnAxxoraL 

LISPENDEN& 
See  Equitt,  S. 

MAUCK 
Baa  CwMiWAii  Law^  Ifi^  18, 19, 20^  22;  Lnn^  1;  SLAnNOK  & 

MANSLAUGHTER. 
8#a  Gbiminal  Law,  10,  !& 

MABBIAGE  AND  DIVORCB. 

!•  AnuBMsm  to  Liyx  as  Husband  and  Warn  mat  mm  lBinuun>  so  as  la 
eonatitate  a  valid  marriage,  where  partiea  to  whoae  marriage  there  wis 
the  impediment  of  a  pre-existing  marriage  of  one  of  them,  oontinno  to 
Uto  together  aa  husband  and  wife  after  snch  impediment  is  known  to 
have  been  removed.    North  v.  North,  778. 

&  BxruTiDWin  IS  Entitlbd  TO  AuMOMT  whore  husband  files  a  bill  agalasi 
hsr  admitting  a  marriage  bnt  alleging  it  to  have  been  illegal  and  voidt 
and  she  denies  the  facts  upon  which  the  sapposed  illegality  is  founded* 
In  such  case,  she  is  entitled  to  an  allowance  ad  interim  for  her  supporl^ 
and  also  to  enable  her  to  make  a  proper  defense.    Id. 

IL  AuMONT  MAT  u  Allowkd  IN  ALL  SuiTs  VO&  DivoxoB,  fcT  restitutloii  la 
conjugal  rights^  or  for  nullity  if  the  nullity  be  promoted  by  the  haabaiid» 
as  aoon  aa  the  court  ia  informed  that  a  marriage  has  taken  place.    Id, 

See  Gin& 

MABBIAGE  SETTLEMENTS. 

!•  Fwr-iruPTiAL  Srtlrment,  Madx  in  Pubsuancb  ov  a  Pabol  Antbhut- 
TIAL  AOBBEXBNT,  Will  be  considered  upon  a  good  and  valuable  consid* 
ention,  to  wit,  the  marriage,  and  will  be  enforced  in  equity.  8aUerthwaM$ 
V.  EnUey,  618. 

%  IhWLABATXONS  Off  THB  HuSBAND  MaDB  DUBINO  OoTBBTCB^  an  BOt  BOiB* 

dent  evidence  of  an  antenuptial  agreement    Id, 
B.  Bbcizal  in  a  Dkbd  ov  Ssttlkmbnt  is  not  Admisbiblb  aa  evidence  of  aa 

antenuptial  agreement.    Id, 
4»  Dbid  or  Srtlbmxnt  Madb  bt  Husband  to  Wivb  after  marriage,  in  p«u> 

snance  of  an  alleged  but  unproved  antenuptisl  agreement,  Is  void  as 

against  creditors  of  the  husband,  where  their  debta  were  in  errislsnoe  al 

the  time  the  deed  waa  made.    Id, 
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MARRTKT)  WOMEN. 
8m  CramrAL  Law,  M;  Dowkb;  Easxhxnts,  5;  Scatots  of 

HABSHALING  OF  ASSETS. 
See  Bbtatsb  of  Dkaasid  PnaoKB,  1, 2L 

MASTER  AND  SERVANT. 

1.  Smpu>tib  mat  GbumRBXAND  Order  for  Work  which  he  hae  emplojed 
another  to  do  hefore  the  work  ia  finiahed,  and  thoogh  the  latter  ett 
reooTer  his  damagea  for  the  breach  of  contract,  indnding  a  rraiwwuMe 
reoompenee  for  labor  done  and  materialH  famished  and  aoch  further 
damagee  as  may  be  legally  assessed  for  snch  breach,  he  can  not  go  es 
with  the  work  against  the  employer's  wish,  and  recover  the  oompens^ 
tion  originally  agreed  on.    Clark  ▼.  liarngUa,  670. 

&  Laborer  Voluhtarilt  Qitittiho  Emflotbr's  Servigb  reiore  Bed  of 
Term,  where  he  has  agreed  to  work  on  a  farm  for  a  spedfisd  period  te 
an  entire  snm,  can  not  recover  for  the  labor  perf onned,  although  the  eoi- 
player  has  appropriated  the  benefit  of  it»  since  it  was  not  in  tho  Uttac^ 
power  to  reednd  the  contract  ta  loto,  without  ahandnning  his  own  pnp> 
erty.    Etdndge  t.  JRowe^  41. 

B.  One  Bmfloted  bt  the  Tear  as  the  Soperietemdent  of  a  railroad,  at  a 
stipnlated  salary,  who  is  dismissed  withoat  cause  daring  the  continnsnes 
of  the  employment^  is  entitled  to  recover  his  entire  salary.  In  snoh  cass 
it  will  not  be  presamed  that  other  employment  might  have  been  fonad 
daring  the  nnezpired  term.     Coitigan  t.  M.  4:  J7.  B,  R,  Oo.,  758. 

L  Emflotee,  DmiOBSED  without  Cauee  before  the  Termieatioe  of  his 
contract,  need  not  aooept  work  of  a  different  nature,  or  at  a  diflercnl 
place.  If  he  earned  and  receiTed  money  daring  the  time  of  bis  con- 
tract, evidence  thereof  may  be  given  by  the  employer  in  redaction  of 
damages.    Id, 

&  Bmplotre  Dwoharoed  before  Expiration  of  Term  for  iHiich  he  has 
been  hirsd,  withoat  good  caase,  is  entitled  to  Us  salaiy  for  the  wliola 
term.    Deeamp  v.  Hewitt^  204. 

t.  Sauk  bt  Sertaet,  in  the  Shop  of  the  Mabteb,  n  Only  Prima  Facib 
Etidenoe  of  saoh  sale  by  the  master  as  woold  sabjeot  him  to  the 
alty  for  violating  the  statate  forbidding  the  sale  of  spiritooos 
withoat  a  licsnse.    CUmmonweaJUk  v.  lifichoU,  432. 

See  Criminal  Law,  28;  Tbotrr,  2. 

MEMORANDUM. 
See  Statute  of  Frauds,  8. 

MERGER. 

1.  Oenerallt  the  Taxing  of  a  Higher  Sbouritt  ExmroviBHBS  a 

arising  from  mere  matter  of  aocoont,  and  mages  the  latter  Into  iSbm 
former.     Taa  Vliet  v.  Jonea,  833. 

%  Intemtion  of  the  Parties  Determines  the  Gharaoter  of  the  Hiohbe 
Seouritt  as  to  whether  it  is  for  fntare  evidence  of  debt»  in  whioh  cass 
the  lesser  seoarity  merges  in  the  greater;  or  whether  it  is  merely  for  ad- 
ditional secnrity,  in  whioh  case  the  aooonnt  Is  kept  open  and  the 
seoarity  is  not  eztinouished.     Id. 
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Si  IiRBirfloii  or  Vaboieb,  how  Drxbmihkd.— When  %  blglMr  ■eeniity  ia 
taken,  the  Intention  of  the  partiee  ia  to  be  detennined  firom  the  inatni- 
ment  itaelf ,  if  it  appeara  on  ita  &oe;  if  it  doea  not,  then  from  the  next 
beat  evidenoe.    Id. 

A,  Taking  a  Kon  dobs  not  ExmrouisH  ths  Obioinal  Oaubb  ov  AonoN, 
onleaa  there  ia  a  apecial  contract  to  that  e£foot.  Steamboat  ChaHotte  ▼. 
HammoRd,  536. 

i.  SlMPLB  OOMTRACT  DkBT  D  HlBOXD  IN  JiTDOMXNT  THNBHOB.       IKoIMI  ▼. 

MeN^,  58. 

MILL-DAMa 

8ae  MORXOAONB,  2;  WAnBOOUBSBSi 

MILLS. 
See  WATiBoouBsn^  IM. 

MISTAKE. 
See  RnDBVCB,  16;  Substthhip,  9. 

MORTGAOBS. 

L  MoBfOAON  ov  All  Goom  ''Now  in  ten  Stobi  Oooitfibd''  by  the  mortga- 
gor, anpplemented  by  parol  proof  of  what  gooda  were  in  the  atore  at  the 
ezecntion  of  the  mortgage,  ia  anffioient  to  paaa  the  property.  BurdJUt  ▼• 
JErim<,289. 

2.  Mobtoagu  is  not  Dkxmxd  to  hatb  LidNBXD  Briction  of  Dam  bt 
MoBTOAOOB  on  the  m<Mrtgaged  land,  where  he  haa  permitted  the  latter  to 
retain  poaaeaaton,  becauae  he  haa  no  right  to  object  to  anch  erection. 
Heathy.  IfiOiamM,  266. 

I.  MOBTOAOB  BT  A  MAlOrVAOTUIlXB  OB  ALL  StOOK  AND  MaTBRIAL  ON  HaND, 

with  an  agreement  that  he  ahonld  oontinae  the  buaineaa,  baying  material 
and  aelling  the  mannfaotnred  articlea,  not  aocoonting  to  the  mortgagee  for 
the  money,  bat  ahonld  keep  on  hand  for  the  mortgagee  property  equal 
in  Talne  at  all  timea  to  the  property  mortgaged,  ia  invalid  aa  to  oreditora. 
RtmOett  T.  Btodgett,  608. 

I.  Substitution — Whbbb  a  Mobtqagb  is  Gitbn  upon  Certain  Personal 
PROPBRTT,  with  the  privilege  of  aelling  it  and  purohaaing  other  prop- 
erty, the  property  ao  purchaaed  woald  not  be  within  the  mortgage  by 
anbetitation.    Id. 

i.  MoRTGAOBB  IS  Entitlbd  TO  HAVE  A  Rbcbivbb  Apfointbd  to  coUect  the 
rente  of  the  premiaea  and  apply  them  to  the  aatiafaction  of  the  debt, 
when  the  proceeda  of  the  aale  have  proved,  or  are  likely  to  prove,  inaof- 
ficient  to  pay  the  debt,  and  the  mortgagor  ia  inaolvent.  Aetor  v.  Turner, 
766. 

6.  MoBTOAOBB  CAN  NOT  GoMPBL  MoRTOAOOB  TO  Rbfund  Rbnts  Collected  be- 

fore the  former  haa  attempted  to  get  a  apecific  lien  on  anch  rente  by  the 
appointment  of  a  receiver.     Id. 

7.  Aitbb  a  Mortoaob  Sale,  and  befobe  thb  Pubghasbb  is  Entitled  to 

A  Deed,  the  rents,  if  the  sale  haa  paid  the  debt,  belong  to  the  owner  of 
the  equity  of  redemption;  bat  if  there  ia  a  deficiency,  the  mortgagee  ia 
entitled  to  have  anch  rente  applied  to  the  payment  thereof.     Id, 
ti  Dbcbbe  for  the  Forbclosube  of  a  Mortoaob  must  Gonfobm  to  the 
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nqnlraaMntg  ol  the  stetate  in  fofoe  ai  tbe  tfoM  wImb  tiM 

OMoated.    SKkU  t.  Peabody^  107. 
I.  Pbooxedb  ov  Salk  uhdkb  MoBTOAoa  OB  DsBD  ov  Tbur  Gimr  «o  8» 

ODBB  Sktsbal  Notbs,  all  of  which  ue  due  when  th«  nlo  ia  vmAm^ 

■honld  be  ratably  distributed  among  them.    Oag^  t.  /Isr,  621. 
IQl  Pubohjisib  at  Fobbou)subb  Salb  Aoquibbs  ah  Ihghoatb  Biobs  to  ttM 

land,  anbjeet  to  be  defeated  by  payment^  by  the  mortgagor,  of  the  pn^ 

ohaae  money,  with  ten  per  oent.  interaat  in  six  mnntha,    8kmi  ▼•  Ktifm^ 

466. 

11.  DbEDTOPUBOBASBBAT  VOBBQLOaUBBflAIiBBXLATBBBAOKtothetinMCf 

the  pnrchaae.    /<f . 

18.  PUBCHASXB  AT  FOBBOLOflinBUi  SaLB  MAT  MaXBTAIV  AOTIOll  OV  THB  GaB 

against  the  mortgagor  for  catting  and  caoying  away  timber  dniing  tta 

period  of  redemption.    Id, 
IS.  Bulb  of  thb  Common  Law  Pbbtail  nr  MxomoAir,  exoept  in  so  €v  ■• 

they  are  repognant  to  or  inoonaistwit  with  the  state  staftatea  or  alrta 

constitation.    Id, 
\L  POTMnffABTm  oy  Pabt  of  Mobioaobd  PBBMnBS  has  ari^  to  haro  the t^ 

maindftr  sold  first  towards  the  payment  of  the  mortgage,  nnless  ho 

that  the  part  he  bays  shall  be  subject  to  the  mortgage,  and  the 

dne  on  it  a  part  of  the  consideration  price.    Brngle  v.  Haiime$^  024^ 
IS.  GBAirm  OF  a  Pobohaskb  fbom  a  Mortqagob,  with  notioe,  has  no 

equity  against  the  mortgagor  than  his  grantor  had.    Id, 
Sea  Bahxburct  amd  iNsoLvxiroT,  5;  Svidbhob,  17j  Subbtdbhif,  6^  lb 

MUKIdPAL  OORPORATIOKS. 

1.    MUNICflPAL   OORPOBATION  IS    VOT   LlABLB  FOB   IhJUBT  IBOM   GbAOOM 

Stbiet  occasioned  to  an  adjacent  lot  owner  by  a  change  of  grade,  whisk 
prevents  the  water  from  flowing  off  from  such  lot,  where  the  corporatioa 
proceeds  lawfully  in  doing  the  act.     WUaon  ▼.  Mayor^  710. 

&  Municipal  Gobfobation  is  not  Givillt  Liablb  fob  Nbolmt  to  Gov* 
flTBUCT  Dbain,  so  as  to  carry  off  water  caused  to  stand  on  the  plaintiffli 
lot  by  raising  the  grade  of  an  adjacent  street,  although  the  oorporatkB 
is  authorized  to  construct  "  sewers,  drains,  and  vaults"  in  any  part  of  the 
dty,  and  although  the  neglect  is  aUeged  to  be  willful,  for  the  power  Is 
dieoretionary  in  its  nature.  But  it  seems  that  an  action  will  lie  for  an 
injury  resulting  from  neglect  to  keep  a  sewer  or  drain  in  repair  after  its 
construction.    Id, 

t,  Statutb  is  Mandatobt  WmoH  "  Autrobizbb**  a  municipal  oorporatloB 
to  construct  sewers  and  drains,  and  an  indictment  will  lis  for  a  willfnl 
violation  of  the  duty,  but  a  civil  action  will  not  lie.    Id, 

4.  MUNIdPALITT   MAT    ABANDON    PBOCKEDINGB  BbGITN  BT  It    TO  AOQUHB 

Pbofxrtt  for  the  purpose  of  widening  a  street,  where  the  proceedi^gi 
have  never  been  perfected;  and  no  implied  contract  of  sale  or  claim  te 
the  price  of  the  land  arises,  although  the  municipality  has  taken  poasss* 
sion  of  the  land.  In  such  case  the  plaintiff  may  demsnd  the  prendses  Off 
damages  for  the  injury  resulting  from  having  been  deprived  of  thsOL 
HmUin  T.  Second  Municipality  qfNew  Orlcani^  202. 
S.  ViN DicnvB  Damaobs  abb  not  Bicovbbablb  AOAiNsr  A  lionoiPAL  Ooa* 
FOBATioN  for  the  willful  and  malicious  acts  of  its  o6fesrB.  McOraif  ▼• 
Ikifoffette^  230. 
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DAViaak^Wlifln  the  jury  leUuued  a^wdlol  for  tm  tfaomuid 
doQan,  and  the  utmost  daouige  proved  wm  two  thoawnd  four  hmidied 
doUnni  held  ezoeMive.    Idm 

See  HiOHWATS. 

MUBDER. 
See  Cbiminal  Law,  13, 16-28L 

NAMES. 
iHmiCTED  BRWinr  thx  CHBisTiAir  AND  SuBHAm  is  not  »  pert  ef 
eithert  and  may  be  omitted.     Heurt  t.  JAndKjf,  BSfJ. 

KAVIGABLB  BIVEB8. 
See  WATSRoouBsn,  ft. 

NEGLIOENCB. 

Bee  Coiiiioir  Cawwwm,  8,  4;  Ouabdiak  and  Wasd,  4;  UanmMjnn^-Wam, 

&,  6;  OmoBS  and  Offiobbb,  3,  4;  Pabxnt  and  Ghiij)^  1«  % 

NEGOTIABLE  INSTRUMENTS. 

L  Non  18  NOT  NBonRABiLT  Entibslt  Wobthlbss  beoanee  the  maker  Is 
regarded  at  the  present  time  as  being  poor,  or  beoanse  he  may  not  for  a 
period  of  time  be  able  to  pay  all  or  any  part  even  of  hia  debts.  JBkfan$  t. 
Gale,  614. 

ti  Hbanino  ov  PBOMiasoBT  NoTB  Lbft  to  Jubt. — ^Where  a  person  assigns  his 
property  to  five  assignees  in  tmst  for  creditors,  and  the  assignees  appoint 
two  of  their  number  to  carry  on  the  trust  businesa,  which  two  authorize 
the  assignor  to  act  as  their  agent,  and  he  gives  a  note  signed  by  himself 
"for  the  assignees,"  in  an  action  against  the  two  assignees  on  the  note, 
what  was  meant  by  those  words,  and  whether  the  defendants  were  the 
only  acting  assignees,  is  properly  left  with  the  Jury.    Paiffe  v.  Stone,  420. 

Il  Statutb  Authobizino  thb  Absionbb  of  a  Non-niootiablb  Pbomissobt 
NoTB,  made  before  its  enactment,  to  bring  suit  thereon  in  his  own  name. 
Is  merely  a  modification  of  the  remedy,  and  does  not  afiect  the  substan- 
tial rights  of  the  parties.    PMIUpe  v.  Swinds,  109. 

^  Pbomissobt  Notb  is  Absionablb  attbb  thb  Samb  Bboohbs  Dub,  sub- 
ject to  all  the  equities  of  the  maker.    Id, 

it  AflsioNBB  or  A  Pbomissobt  Notb  mat  Maintain  Dbbt  thereon  agalasl 
the  maker.     Id, 

ib  Notb  Patablb  to  Pabtt  Nambd  ob  Bbabbb  Passis  bt  Mbbb  Dbuybbi 
without  indorsement  by  the  party  named.     TUhnan  v.  AiUe$t  620. 

7*  Indobskb  ov  Note  Patablb  to  Beabkb  is  Liable  on  his  indorsementi 
especially  where,  in  <u9umpHi  against  him  as  indorser,  he  pleads  the  gen* 
eral  issue,  thereby  admitting  the  character  in  which  he  is  sued.    Id. 

I.  Bill  or  Exohanob  is  a  Fobeion  Bill,  it  Dbawn  by  a  dtisen  of  one 
state  on  a  firm  in  another  state.     ChenawUh  v.  OhaniberUn,  146. 

I.  Bboulab  and  Fobmal  Pbotbst  is  Neoessabt  to  Rboovebt,  upon  a  for- 
eign bill  of  exchange,  against  a  maker  or  indorser.    Id, 

IQl  Pbbsbntatton  and  Noting  bob  Nok-patment  by  the  clerk  of  thenotaiy, 
Is  not  sufficient^  in  the  absence  of  proof  that  such  a  praotiee  is 
by  the  custom  of  the  place  where  the  demand  was  made.    Id, 
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11.  AnooMMODATiov  Ihdobseiisnt  ov  Bill  of  Exghavob  bt  (his  Mmff^ii 
or  A  FisK  IS  not  saffioieiit  to  chaige  the  other  memlMr  of  the  firm,  hi 
the  abeenoe  of  proof  of  an  ezpreas  or  implied  aathority,  independent  of 
the  aathoritj  oonferred  by  the  partnership.    Id, 

12.  AccxFTANOB  IS  Unkmbssabt  TO  Charob  Drawxb  of  a  hiU  payable  a 
certain  period  after  date,  but  demand  and  notice  at  maturity  are  suffi- 
cient.    Commirekd  Bank  y.  Perry,  168. 

\%>  DucAin)  ON  NoTB,  Whebx  Maker  Dibs  BKroRB  It  is  Patablb,  mnsl 
be  made  at  maturity  of  the  personal  representative,  if  there  be  one,  and 
notice  of  dishonor  given  to  the  indorser  in  order  to  charge  him,  although 
the  maker's  estate  is  insolvent,  and  the  holder  of  the  note,  after  profviag 
it  as  a  claim  before  the  commissioners,  notifies  the  indorser  beloie  m^ 
tnrity  that  he  looks  to  him  for  payment.    Oower  ▼.  Mcort,  ^it, 

14.  Dbmakd  on  Notb  Indobsbd  ArrBS  Dub  is  suffideut  if  made  idthiB  a 
reasonable  time  thereafter.    Sanborn  v.  Scuthard,  288. 

15.  Dbmand  is  Unneobssaby  bbiorb  Suing  on  Notb  Patablb  "ov  Dbmaxs 
after  one  year  from  date"  at  a  particular  place.    Cfammom  v.  JUvenU^  25fib 

16.  Pbotbst  should  Show  that  Notary  ha3  Possbbsion  o»  Notb,  and  that 
he  demanded  payment  of  it  No  special  form  is  prescribed,  but  the  fscli 
must  be  substantialiy  set  forth,  with  the  answer  of  the  penon  from 
whom  the  demand  is  made.    Dupri  v.  Richard^  214 

17.  NoncB  or  Protest  to  an  Indorser  is  SumoiBNT  if  sent  to  the  pos^ 
office  at  which  he  receivea  most  of  his  papers,  and  perhaps  is  eoffident 
if  sent  to  either  of  two  offices  equally  distant  from  his  resideaca.  N.  O. 
C,  A  B.  Co,  V.  Briggi^  224. 

18.  NonoB  BY  VUjjm  or  Protbst  vor  Non-patbont  or  a  Bill  is  insoffioisBt 
if  addressed  to  a  post-office  not  nearest  the  drawer'a  residence,  unless  it 
is  proved  that  he  is  in  the  habit  of  reoeiviiig  his  letters  then.  JT.  O. 
8a/9hig9  Bank  v.  Jlarper^  226. 

19.  Peomisb  or  a  Rbijabbd  Drawxb  to  Pat  a  Bill  d  not  BorDoni 
he  knew  of  his  release  from  payment  at  the  time  of  making  tiM 
Id, 

96.  Drawer  is  not  Entxtlbd  to  NonoB  or  Non-Patvbnt  by  the  Boeeptof 
where  the  aooeptance  was  merely  for  accommodation.    Id, 

SI.  Indorser,  DmoHAROEDrBOM  Liability,  Paying  THE  Note  upon  ademaad 
made,  with  a  full  knowledge  of  the  fsets  upon  which  the  demand  was 
founded,  can  not  recover  back  the  sum  he  so  voluntarily  paid.  JBbans  v. 
Gale,6U, 

22.  Promise  or  Payment  by  Drawer  atter  Hb  is  Dischaboed  by  want  el 
due  demand,  protest,  and  notice,  where  be  has  no  knowledge  of  the  fsets 
releasing  him,  is  not  binding.    OoimmereuU  Bank  v.  Perry,  168. 

88.  Promissory  Note,  in  Which  Payee  is  RErBRRED  to  by  Desoription, 
may  be  sued  on  by  him  in  his  individual  name.  MeKUmey  v.  Barter,  06. 

24.  Where  One  Deposits  Money  in  Bank  to  Cbbdit  or  Anotbxr,  and  takes 
a  certificate  of  deposit  payable  to  the  latter,  whoee  indonement  is  after 
wards  forged  thereon,  in  which  condition  it  is  presented  by  another  bank 
to  the  bank  that  issued  it  and  paid,  and  the  latter  bank,  upon  discovecy 
of  the  forgery,  pays  the  amount  to  the  real  psyee,  and  demands  back 
the  money  paid  by  it  to  the  other  bank,  the  latter  bank  will  be  compellsd 
to  refund  the  amount,  unless  it  can  show  tliat  at  the  time  such  <*— "mmI 
was  made,  it  was  a  boitaJUU  holder  of  the  certificate  for  value  paid.    But 
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ii  wOl  not  be  regaided  m  a  honaJSde  holder  thereof,  if,  at  the  time  of  the 
diieovery  of  the  forgery  and  of  the  demand  for  repayment,  it  held  a  bal* 
tnoe  belonging  to  its  immediate  indoreer,  greater  than  the  amount  of  the 
eertifioate,  notwithstanding  the  fact  that  it  had  preWoaaly  credited  saoh 
indorser  with  the  amount  of  the  oertiOcate,  and  the  farther  fact  that  be- 
tween the  time  when  the  certificate  was  paid  and  the  time  when  the  de- 
mand for  repayment  was  made,  the  iudorser's  account  with  the  bank  was 
tonporarily  reduced  to  an  amount  much  smaller  than  that  of  the  eertifi- 
oate. The  entry  of  such  credit  would  not  be  conclnsiTO  upon  the  hank, 
nor  prednde  it  from  correcting  its  account  when  the  forgery  was  dls- 
oorered.     MerehanU*  Btrnk  v,  MaHne  Bank,  300. 

AomoT,  4,  6,  6, 8;  Bankbufiot,  4;  Ck>RPDRATioiiB,  4»  6;  Cumihal  Law, 
2S,  80;  Etidkncx,  20;  Guabdia^t  akv  ^abd,  3;  ImoLTKNcnr,  0;  Mb»- 
oiB,  4;  Pabtkkbship,  6,  6,  0-11;  Patvint,  1;  Plbadiro  akd  Pluonoi^ 
10»  28;  Snin>AT8,  3;  Tbusis  and  Tbustjub,  Ti  0. 

NSW  TRIAL. 

L  AranaBioN  or  Iwoomfctkht  Btidkncs  to  Sufpobt  Obabos  Avtbewabm 
Abandonkd  is  no  ground  of  reversal;  as  where  in  an  indictment  for  niii- 
suice  for  obstructing  a  highway  it  is  also  charged  that  the  defendant^  by 
delivering  swill  in  the  street,  created  offensiYe  smells,  and  under  the  lat> 
tsr  charge  incompetent  evidence  as  to  the  depreciation  of  property  in  the 
neighborhood  was  admitted,  and  the  charge  was  snbeeqnently  expressly 
abandoned,  and  a  conviction  sought  solely  for  the  obstmotion.  Peopk 
T.  (hmHingha$n,  709. 

IL  Bbbob  Whxoh  MAinmTLT  and  Nicmoabily  Gaubbd  No  Injust  to  a 
party,  affords  him  no  ground  for  a  new  triaL    Id, 

See  Crdcinai.  Law,  2,  7;  Equitt,  9. 

NON-JOINDER. 
Baa  AsmunoM  and  Awabd,  3;  Cd-txnanot,  8;  FASEraHiP,  8t  Puu» 

INO  AND  Pbaotxob,  28,  24. 

NON-NBGOTL^BLB  NOTES. 
8#a  Nbqotiablb  iNvrBUMxirea,  8. 

NOTICE. 
Bm  OnmoN  Oaxbiibs,  8»  11;  OoyBNANTS,  12,  18;  Evu>mo%  20;  Bzaov- 
noNB,  21;  MoBSOAOB,  16;  Nbootlablb  iNaxBOiODiTB;  Vindob  and 
Vbndbi,  1,  2. 

NUISANCE. 

L  Nuisancb  oan  not  bb  Lbqauzed  bt  Lapsb  or  Timb,  and  eridenoe  of  its 
oontinnanoe  for  a  great  length  of  time  is,  therefore,  inadmissible  for  the 
defense  under  an  indlotDMnt  therefor.    People  ▼.  Ommingham^  709. 

8i  Indiotmxrt  pob  Nctibancb  Libs  against  Distilubrs  Deuybbino  Slofi 
IN  Stbbbt,  through  pipes  extending  across  the  sidewalk,  into  carts  of 
customers  standing  in  the  street,  where,  by  reason  of  the  throng  of  teams 
and  the  disorder  and  strife  among  the  drivers  in  endeavoring  to  obtais 
priority  over  each  other,  public  travel  is  oonstsntly  impeded,    id. 

IL  Lawtulnbu  or  DsrBNDANT's  BnsiNBSs,  WHBBB  Hb  OBSKBUon  Stbbbv  Ib 


i^f  psblia^  fa  nodBfoMt  to  ftB  iadifltmflnt  for  imiMiioe  f <r  1^^ 
Id. 

4b  JoonMBOV8sVXBALPSBaOHBIirABlIl.ToBaBCEAZVA  NnBASOBlS 

wImq  ■noil  aumim  it  a  oonunoii  iojiuy  to  their 
Mwrrofg  ▼.  i?l^y,  77S. 
Bio  HmnrATB,  8^  9;  Nbv  Teial,  1;  Wmnmnii,  1. 

OFFICSBS  AND  OFFIGEBS. 

■ifl  No  FowxE  vo  Takx  nu>M  a  Ooiranmioir al  QmoiB 
ol  tto  offioa  itnli,  and  to  trtoBfer  it  to  aooUier,  wlio  Is  to 
bo  appoiatod  in  a  difibreat  mannar  and  to  hold  the  offioe  hj  a  dii&not 
tmiiie  from  tiiat  wfaiefa  Is  ptonded  for  by  the  oonatitiitiaiL     Wwmer  r 

&  fk»  ASD  BMOunanm  ov  av  Omoi,  Gbxatkd  bt  thb  Caiigm'UTWir» 
may  be  rednced  by  direct  legiwlation,  as  the  pnblio  good  reqalrea.    Id, 

I»  Gnm.  Aonov  Lm  los  Nbolbov  ov  QmoiAL  Durr,  Mzhbrbial  in  Iti 
■atofe,  at  the  aoit  ol  the  party  injured  thneby.  YFUmi  t.  JV^rorcfft 
^  JTae  Ferft,  719. 

4  Ko  Aonov  Loi  ion  Nboiaot  ovOfiKSAL  Durr  WmoH  n  Jvuoeal  «r 
diaureiiuoaay  in  iti  natore,  howoTor  groee  or  oormpt  saoh  ne^eol  n^ 
be^  but  the  remedy  ii  by  indiotnieot  or  impeaehment    Id. 
Seo  OottOiEAficxBfl^  10^  11;  Pboobb;  ST,ATmK»,  4-7. 

OUSTER. 
8ea  Oo-VDrAVOT,  4»  0. 

PABENT  AND  GHDJ). 

L  VAnoft  wa  Baoonft  ion  Loas  ov  Sibtiob  ov  DAxmanB  ii^nnd  by  a 

onlliainB  in  the  liighway ,  oooaaioned  by  the  defendants  nflgtigeBoe^  vate 

the  skatntea  of  Hatne.    Ktmiard  v.  BwUm^  249. 
&  Ooifn.AiirtB ov SunxBoro mr  PxAnmir's  Daitobxbb,  in anaetion  btooghl 

by  the  plaintiff  for  an  injury  to  the  dao^ter  oaoeed  in  the  hig^hwi^  by 

the  defendant's  ne^igenoe,  are  admissible  in  eyidence.    Id. 
IL  Adtakguuitt,  P&oor  or.— Proof  of  mere  parol  declarations  d  a  fothsr 

tiiat  he  had  folly  advanoed  a  child,  is  not  soffioient  to  *«tftHiTh  an  ad« 

▼ancement.    BeMom  t.  AUm,  030. 
^  luDL— A  note  giwi  by  a  son  to  a  fother,  is  not  d  itnlf  evidsttea  d  an 

advawMBnit  by  the  UOmt^  bnt  it  is  evidsnoa  «f  iiidebtsd—Si  by  tts 

son.    Id. 

See  OiRB. 

PABOL  EVIDENCB. 
Sea  OomTOBATiOHH,  10;  EvnuaraB*  IIMI. 

PABTNEBSHIP. 

L  PASfmsHip  D  iroT  Cbbatkd  bt  thb  Fact  that  Qbb  Pabtt 
FmunsB  thb  Ooodb  and  pay  all  expenses,  and  anottMr  psrty 
to  transact  the  basineas  for  one  half  of  the  profits  aa 
Brmdlt^  y.  WkUe,  43S. 
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%  Oara  Fakehxr  cam  vot  Bnn>  im  Oopabxhib  bt  Dud^  witiioac  Avlhofl^ 
for  thai  pnzpoie.    Dmy.  TVcpper,  483. 

IL  Dbdb  Fbofsssino  TO  TBAvarxB  PROPKBTT  ov  Abssht  PABavxB,  or  to  ift- 
our  liabilities,  are  regarded  as  absolately  Toid  as  against  the  partner  who 
did  not  join,  bnt  valid  as  to  those  who  sign.    I<L 

4k  OvB  Pabtnxb  can  kot  Bind  Copabtnbb  bt  a  Fobihoomzho  Bond  to 
which  he  has  signed  the  hitter's  name  withont  authority,  and  a  statatoiy 
judgment  on  snch  bond  is  invalid  as  to  the  partner  not  Mign^ng     Id. 

ib  Pabtnbb  attbr  Dissolution  can  not  Bind  Fibm  or  his  copartners,  with* 
.    oat  special  aathority,  by  accepting  a  bill  drawn  on  the  firm.    Oommet 
ekU  Bank  v.  Perry,  168. 

t>  Whbbb  Bill  la  Aocbptbd  without  AuTHOBrrr  bt  Pabsvbb  aitbb  Dn- 
bolution  of  the  firm  apon  which  it  is  drawn,  and  is  l^  the  acoeptanoe 
made  payable  at  a  certain  bank,  a  demand  there  is  not  a  demand  npon 
the  drawees,  so  as  to  charge  the  drawer.    Id, 

7.  Bach  Pabtnxb  kab  a  Rioht  to  havx  thx  ErrsoTB  ov  thb  Fibm  Aptbo- 
pbiatbd  to  the  firm  debts,  and  has  in  equity  ^  li^n  npon  those  effects  to 
seoore  not  only  this  appropriation,  bat  also  any  final  balance  in  his  own 
lavor.    Pearson  v.  Keedy,  160. 

t>  Non-joindxb  op  Onb  Pabtnxb  in  Action  aoain8t  Fibm  can  be  taken 
advantage  of  only  by  plea  in  abatement.  Bank  o/  Boehester  y.  Jfoii- 
tai(A,681. 

t.  Pabtnxbship  Doing  BnsiNBaa  at  Two  PtAoxs  vndbb  Namxs  op  Dippbb* 
XNT  AoKNTS  is  liable,  as  drawer  and  indorser  as  well  as  acceptor,  on  a 
bill  drawn  in  the  name  of  one  of  the  agents  upon  the  other,  payable  to 
the  drawer's  order,  and  indorsed  by  him  and  accepted  by  the  other  agent 
in  his  own  name,  where  it  does  not  appear  that  either  agent  was  engaged 
in  any  business  of  hit  own,  and  the  bill  shows  on  its  face  that  it  relates 
to  partnership  matters  and  is  diMXMinted  on  account  of  the  partnership. 
Id. 

im  Pabtnxbship  Dbawino  Bm.  in  Onb  Fibm  Namb  upov  Itbblv  or  Ax« 
OTHXB,  payable  to  its  own  order,  and  indorsing  it  in  the  former  name 
and  accepting  it  in  the  latter,  is  liable  thereon,  without  notice  of  non-pay- 
ment,  whero  it  does  business  in  both  names.    Id. 

11.  Bill  Dbawn  by  Pabtnxb  Contbabt  to  Pabtvbbship  Aobbbmbbt  u 
BiNDiNo  on  the  firm,  as  against  third  persons  taking  it  without  aotioa 
of  the  agreement,  if  drawn  in  the  firm  name  for  a  partnership  demand. 
Id. 

1S»  FoBMBB  BxooTXBT  A0AIN8T  Onb  Pabtnbb  pob  Fibm  Dxbt  Is  a  bar  to  a 
rseofery  against  the  other  memben  of  the  firm  in  another  aotkm  for  the 
same  debt     Wmm  r.  JieNvUy,  58. 

It.  Pabtnxbship  Funds  GoMiNO  into  THB  Hands  OP  A  SvBViviMo  PABffirxB 
who  has  been  appomted  administrator  of  the  deceased  partner,  oome  to 
him  as  survivor,  and  not  as  administrator.    Peanon  r.  Keedf,  100. 

8oa  AoBMCT,  0;  Equitt,  2-4;  Exxoutions,  8;  Indxmxitt.  1|  Nbooeeabui 

Inbtbumbntb,  11;  Sxt-opp.  2^ 

PATENTS. 

BoontfkBm^  1-Ai  Bnonaarr,  4;  Gbahtb}  Pbb-impiioii^  8i 

AND  TBuarxxs,  12. 
^av.  Dao.  Tea.  XUn- 
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PAYMENT. 

1.  FoMMioy  or  PBoiinaoBT  Non  by  On  ov  Puam  Liasu  «o  Pat  I^ 
UpHma/ade  eridenoo  of  paymont,  and  ho  it  to  bo  treotod  as  a  htmaJUt 
Iwldor,  iinlan  tho  oontrary  ia  made  to  appoar.    McOee  y.  Prom^^  4001 

t»  Whxu  Subitt  ov  Kotb  is  Sued  Joihtlt  with  Prikoipai.»  by  a  oo- 
mrety  who  has  taken  up  the  note,  he  may  show  that  he  is  only  a  snrety, 
although  not  so  described  in  the  note.  Snch  sorety  is  not  liablo  in  wmdk 
Joint  action,  and  the  faot  that  the  plaintiff  did  not  know  wliat  was  the 
rslation  between  him  and  the  priooipal,  makes  no  diffBrenoe.    Id, 

Ik  DBfBlTDAKT  MAT  PUUD  PaTMIHT  IV  DeBT  ON  iKJUNOnOST  BOHD  fjtwm 

to  enjoin  a  Judgment  at  law,  of  the  whole  or  part  of  the  Judgment  debt, 
and  if  any  part  of  the  sum  has  been  paid  he  is  entitled  to  a  deduction  d 
that  amount  from  the  plaintiff's  demand,  under  the  Mississippi  statutik 
Cspe  V.  Iter,  621. 
L  Itidbmub  n  Apmiiwiblb  uitdbb  Plba  of  Patmbmt  nr  Debt  oh  Iirjwo> 
nov  BoKD  giTon  to  enjoin  a  Judgment,  to  show  that  a  deed  of  trust  was 
giYon  by  tho  principal  in  the  bond  to  secure  three  notes  maturing  at  dif - 
fatent  times,  of  which  the  note  upon  which  the  enjoined  Judgment  was 
foonded  was  the  second  in  order  of  maturity,  and  that  after  the  dissola- 
tion  of  the  injunction,  and  after  all  the  notes  were  due^  the  tmstoo  sold 
tho  property  and  applied  all  the  proceeds  to  the  lart  note,  and  upon 
proof  of  this  faot  thoiataUo  pn^ortion  of  the  proeeeds  appliottblo  Is 
tho  second  note  must  be  doftilcateH  from  tiie  plaintiff^i  demand.  /dL 
Sea  Enjom  ov  DaoBAnD  PBBaoHB,  1;  Plbadoto  abb  Pbaoboi^  Ifl. 

PENALUBS. 
See  OoBFQBATiOBa»  IS. 

PEBFOBMAKOB. 

See  C0TBIIABT8»  9. 

PLEADING  AND  P&AOHOB. 

L  Obb  nr  wbosb  Fatob  a  Pbomxsb  u  Mabb  hat  MAnreanr  an 

thereon  against  the  promisor,  although  the  considenition  for  snch 
ise  mores  from  a  tliird  party.    Bather  v.  BmekUHf  720, 

t.  Acnov  MAT  BB  Bbouoht  nr  thb  Namb  ov  a  Pabtt  Wbo  kas  No  Iv- 
TBBisr,  if  there  is  a  cause  of  action,  and  he  appeara  to  haYo  the  legal 
title.    Berry  v.  OiOii,  684. 

S.  MnjoiHDBB.— Generally  complainanta  can  not  unite  iHien  their  daims  to 
relief  are  distinct  and  independent;  but  this  rule  b  not  infleribla.  Jfur- 
my  V.  Hay,  773. 

L  DmsBBNT  JuBOMUiT  Cbbditobs  hat  Jour  nr  Ohb  Bill  if  tii^  have 
a  conmion,  though  not  a  joint  interest  in  the  relief  sought.    Id. 

S.  A  Gbitbbal  Ckabob  ov  Fraudulbbt  CoioiniATiov  is  hot  Suwubvt. 
LewU  V.  LewU,  640. 

t.  Bbvebkhcb  ur  Cms  Count  ov  Dbolabatiom  to  Pbbobdino  Couirr,  sap- 
plying  material  allegations,  is  admissible.    /Vesbuid  Y.  JfsCiiaoivA,  686. 

7.  SuvKBTLnous  Allboatioii  iir  Dbclabation  mat  bb  Rbtbctbd  as  snrplns- 
age,  as  where  in  an  action  against  a  stookholder  in  a  corporation,  for  a 
corporate  debt,  the  plaintiff  arera  that  he  has  Judgment  and  executioa 
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•gainBt  the  o(»rpQi»tioii»  and  aIbo  that  the  oorpontion  bai  bean  dl»- 
aolTed,  when  either  fact  would  entitle  him  to  leoover.    Id^ 

S.  Dkmubbek  to  Ssvxbal  Ck>UNT8,  Ovi  ov  Which  is  CtooD^  miiat  be  over- 
ruled.    Id, 

9.  Yabiaxgi  ur  ▲  DioLAHAnov  musv  bb  Taxbn  Adtabta0b  of  bj  speoial 
demonrer.    PhUUp$  v.  SwineU,  109. 

Ml  Bt  Dbmubbiko  Detshdant  Admits  Facts  Sbt  out  in  the  dechyfatioa» 
and  raaaes  the  question  of  law  as  to  their  soffloienoy  to  maintain  the  no- 
tion.   £toiil  T.  JT^si^  465. 

IL  Athbhxhts  IB  A  Plba,  hot  Iboobsistibt  WITH  Thosb  of  thb  Dbola- 
HATiOHy  are  admitted  by  a  demurrer.    Hmma  t.  JJcKtrndt^  122. 

1S»  Chr  Dbmubbbb  to  Pabt  of  Bill  Lbatdto  Anothbb  Past  Ubbotubd  b^ 
p]ea»  answer,  or  demurrer,  it  is  clearly  inegnlar  to  set  the  oanse  dow» 
for  argument  on  bill  and  demurrer.    Cowan  v.  Wkeder^  283. 

IfL  Affbabibo  abd  Plbadoto  ur  ab  Aotiob  is  s  waiverof  all  prior  sarrlo^ 
of  prooess.    Hatma  y.  MeKenmt^  122. 

14.  Ohabob  of  Vbbub  gab  bb  Affubd  fob  Oblt  by  Pabtt  to  the  reoov^ 
mder  the  Illinois  statute,  and  it  is  not  error  to  deny  an  application  for  i^ 
ehange  of  Tenue  in  an  action  of  ejectment  made  fay  s  third  peiaon  claim- 
ing to  be  s  trustee  of  the  real  owner,  of  iriiom  the  defendant  on  the  leo- 
otd  is  only  a  tenant.    OrmmU  y.  Mamgki,  02. 

Vk  Ambbdmbbt  of  Dbolabatiob,  Madb  dubibo  Trial^  which  does  not  aflbo* 
the  merits,  or  prejudice  the  defendant^  is  no  ground  lor  s  oontinnanosb 
McKinmif  y.  Harter^  90. 

VL  Oomflaibt  mat  bb  Ambbdbd  bt  STBixiao  oor  Kamb  of  Obb  of  trb 
Oomflaibabtb.    JfiimiF  y.  JTiqf,  77S. 

17*  BuUBSOFTHBCOUBTBBSPBOTIirOTHBGLOSDrOOFPBOOiBaildihepnbli- 

cation  of  testimony  stated.    Id, 

U.  ByIDBBGB  THAT  BBiTHBB  THB  PlAIBTIIF  OB  THB  BbOOBO  BOB  THB  BbaL. 

Plaibtiff  has  any  beneficial  interest  in  the  suit,  may  be  giYcn  under  th» 
generslissue.    Berry  y.  OOUt,  684. 

Itl  Byidbbgbof  thb  Patmbbt  of  a  Pbomisbobt  NoTByjMMEenle  lite,  can  not 
be  giYen  in  eYidence  under  the  general  issue.  Such  defense  must  be  ssl 
up  by  a  plea  of  /wis  datrrtm  conUmMOMCt.    Boffd  y.  ITedbs,  749. 

tOk  CouBT  MUST  BOT  GoBsiDBB  Caloulatiobb  bot  IB  Tbbtimobt,  and  whiok 
the  jury  could  not  be  expected  to  make,  in  determining  whether  a  YercUot 
is  against  eYidence;  such  as  calculations  from  the  log-book  of  a  Ycsael  as  to 
her  position  snd  distance  from  particular  ports  at  the  time  of  an  accident 
rendering  her  unseaworthy,  in  a  esse  of  marine  insurance.  TWmer  y.. 
P.  /.  Co.,  294. 

SL  Sbbob  or  Bbobiyibo  thb  Dbfootiob  of  a  Witbbss  wliich  was  improp- 
erly taken,  is  cured  by  ruling  the  aame  out.    PhUUpo  y.  i?tiiifie2f,  109. 

tiL  Abswbb  or  EzBcuTRix  Allboibo  Facts  bot  withib  hbb  Pbbsobal 
Knowlbdob,  is  Dot  within  the  rule  that  an  answer  asserting  a  fact  re- 
sponsiYe  to  the  bill  can  only  l>e  disproved  by  two  witnesees,  or  fay  one 
witness  with  etrung  corroborating  circumstances.  But  as  such  answer 
doea  not  admit  the  allegations  of  the  bill,  it  puts  the  complainant  co 
proof»  and  leaves  him  to  aostain  them  as  he  can,  unembarrassed  by  anjr 
supposed  roapiiiiBive  features  of  the  answer.    Dvgan  v.  CfUUmgSf  906. 

tk  W  u EKK  Tla  1 N TIFF  Failed  TO  Makb  OUT  HIS  Casb  sgaiust  au  aocommoda* 
tion  indorser,  having  had  a  fair  opportunity  to  do  so,  on  account  of  the 
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iiiaa£Soi«ikC]r  of  the  protest,  the  ooort  will  not  give  Judgment  m  Ib  cmi 
of  a  nonsuit,  on  tho  supposition  that  the  notary,  not  having  been  called 
as  a  witness  before,  might  testify  to  something  to  help  out  his  protest^ 
but  will  gire  judgment  for  the  defendant.     Dupr^  v.  Richmrd^  214. 

Mk.  KOMSUIT  OAK  HOT  XB  EhTSBXD  AAAIirBT   PlACITIIV'B  CoKBKMT.     OUM 

T.  KcUamazoo  M.  /.  Co.,  457. 
8(k.  CkniBTisxoirKBQiriBBDVo  AicswxaABSTBAflvPBoroflR]^ 

jVojpie  T*  ftwniwfliftflBii,  708L 
26.  CouBT  MAT  Qcalhy  iNRTBUCTnoNS  AsKSD^  SO  as  ta  make  them 

able  te  bw.     WolMer  y.  M^Doweli,  47a 
S7.  Whkbi  Pbotbr  lirsTKirenoiis  CoTXBnro  vbm  Wholb  Gbovnd  ov  Ooh- 

TBOTiBST  are  given  by  the  oeurt^  the  judgment  will  not  be  lei 

merely  becanse  some  tostmctions  asked  for  and  rejected  mi^t  have 

granted.     MutntU  S.  /.  CSs.  v.  CoAm,  341. 
Ml  "WutMM  Pakt  of  IimnujcTioir  Asxmd  iob  is  Good  asd  Pabt  Sai^  tiie 

court  may  reject  the  whole,  aooordiog  to  its  merits^  as  prssented  In  its 

CBtiiety.    Bmldv,  Bnokt,  321. 

90L  lUvUBAl*  09  PBATXB  lOB  ilfSXBUOTIONB  MAT  U  BlORTy  althOQ^^  it 

madeoBawrengcoQstractkmof  the  evidence^  provided  the 
was  coe  thai  eai^  not  to  be  given.    Id, 

SOi  Instruotion  Baskd  upow  DiwnuBNT  Stays  or  Faois  wbom  That  Pboved 
m  peopeily  refused,  as  where  an  instruotion  was  asked  in  an  lasmrsnoo 
essetkat  a  sale  el  damaged  goods  at  anctioa  by  the  assured,  without  the 
insurer's  consent,  did  not  furnish  a  proper  measure  of  damages,  when  the 
prod  was  thnt  the  iMoret  eenented  to  the  sale.  ffemiersDa  ▼.  IT.  JL 
F.  L  Co.,  176. 

IL  VBUxeriN  AvAcnoKoirAPHHiiaBOBrNcc^whieheaBbnweethepita- 
clpel  and  interest  thereon,  is  good,  althoa^  it  exoseda  Un& 
elained  in  the  cbsbsatm.    PkOUpB  v.  Rmmneh,  100. 

ML  JvBV  AXB  vov  RsQUinm  «o  Takb  All  tkb  Patsbs  of  tko  i 
them  into  the  consolting  room.    Al. 

ttfr  SvFBCTMP  Hon  A  Qviaaeiov  fsb  Jvar.— Wbstber  a  note  or  a  rooslp*  ii 
full  is  evidenee  el  a  contraot  urittdk  sartinguishss  tks  original  oaase  d 
action,  is  a  qusstion  lor  tiie  jury.   Jgleisiw>oaf  CknHUte  v.  Hamtmmdr  63flL 

fll.  Pasvt  OAa  KOT  OoKPLAiir  ev  Ebbob  nr  ns  Favkhl    Peofife  v.  God^  660L 

ICk  GouBT  OAV  vov  BxsBn>  Tna  vqb  Aptsal  by  vacating  the  order  or  d^ 
eree, and  re-entering  it  aaof  amoreieoent  dati^    JtfMros Btmk  v.  IRdSMr» 

St.  Box  OF  Bsmw  Mvsr  bb  Bboowbt  in  ram  Omtbt  in  which  tko  oiigiatl 
decree  was  rendered.     Hcama  v.  8poU$,  132. 

ML  Gausb  will  bb  DnMBBBD  oir  Aoooobt  op  Dmwwm  iv  Abpbal  Bomb 
whereby  it  is  made  payaUe  to  the  parties,  instead  el  the  judge  el  pnh 
bate.  In  such  a  case  the  jurisdiction  of  the  appettate  co«rt  does  net  ai» 
Inch.  Tberefoie,  aU  that  can  be  done  ia  to  strike  the  caaaa  from  the 
docketk    JSnvjMT  v.  JkTcher,  47^ 

Mb  BtavATfOBm  or  thb  Obuoob  n  Bor  BnBrriAL  to  the  validly  «l  aa 
appeal  bend  duly  sealed  by  him.    i\ii>fa  v.  ITosfcr^  108. 

Mb  NoB-BoniBBifT  DBraBBAiiTB,  AOAiNflv  Whom  A  Dmbbi  hso  besB  ren- 
dered, without  notice  to  tbem»  may  sustain  a  biU,  in  the  natno  ef  a  bill 
of  review,  on  the  ground  el  tnmd  in  the  proceedings  and 
Y.SpattB,  13ilL 
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A  WhIEB  GoMFLAINAOT  FaZLB  to  PBOVB  MaTXU^L  ALLBOATfON  ov 

Bm^  the  defendant  is  not  preclnded,  by  the  act  of  1832,  e.  302»  from 
raising  that  objection  in  the  court  of  appeals.    Dugan  v.  CfUtrngs,  306. 

tt.  BzoKPnoNS  MAT  BE  Tajcbn  TO  AocxFTANCS  ov  BxTBRKXs'  Repobt,  anA 
the  same  may  be  revised  and  accepted,  rejected,  or  recommitted  by  the 
supreme  judicial  court,  according  to  the  equities  of  the  case,  under  the 
Maine  statute,  though  before  the  statute  the  acceptance  of  a  referae's  re- 
port was  discretionary,  and  could  not  be  revised  on  exceptions.  Lotkrop 
T.  Arnold,  266. 

IS.  Decisions  on  Motions  Addbssssd  to  Disgrstion  or  Coubt  abb  not 
AssiONABLB  AS  Erbob;  such  as  the  overruling  of  a  motion  after  iisiie 
joined  for  leave  to  tile  an  additional  plea  of  former  reooveiy,  or  the  over- 
ruling of  a  motion  to  set  aside  a  default,  and  to  permit  a  defendant  te 
plead  a  discharge  in  bankruptcy.     Wamn  v.  MeNuUy,  58w 

4lL  Whbbb  Court  Admits  thb  Entibb  Testimony  in  a  Bill  of  Bzgef- 
noNS,  if  any  part  of  it  which  is  material  to  the  issues  is  incompetetfl^ 
the  judgment  must  be  reversed.    Budd  v.  Brooht^  321. 

44.  BBrERENCE  IN  BiLL  OV  EZOEFTIONS  TO  CERTAIN  PaPEBS  MaBXED  *^Af 

and  "  B,"  etc,  but  not  incorporated  in  the  bill  of  exceptions,  though  pik 
pers  so  marked  are  inserted  in  the  record,  is  not  a  sufficient  identificatim 
of  them.    PicktU  v.  Doe,  523. 

46b  Papebs  NOT  Copied  into  Bill  of  Ezosptions,  ob  so  SPEoiriOAiXT  Bb> 
FERRED  TO  as  to  leave  no  reasonable  doubt  of  their  identity,  will  not  be 
noticed  on  appeal,  though  copied  into  the  record.    Hatch  v.  Potter,  86. 

8ae  Arbitbation  and  Awabd;  Bankbuptot  and  Insolvenot,  6,  7;  Bonds, 
8;  CoBPOBATioy,  3-6;  Co-tenancy,  2,  3;  Covenants,  9,  14;  Cbimina& 
Law,  1-9;  Deeds,  9-11;  Ejectment,  3;  Equity,  5;  Estoppel,  3;  Evi- 
dence; Executions;  Fbaud;  Infancy,  4;  Judicial  Sales,  1;  JusncBi 
OF  THE  Peace,  5;  Libel,  2;  Municipal  Cobpobations,  6;  KEOonABia 
Instbuments,  2,  23;  New  Tbial;  Nuisance,  4;  Pabtnxbsbip,  6;  Pat- 
MEET,  3,  4;  PBOOBsSy  2;  Wills,  15;  Witnesses,  8,  8. 

POSSESSION. 
See  Advbbsb  Possession;  Attachments,  1,  3;  Cbimival  Law,  27-30;  Bjbo»> 
MEET,  1,  2;  Judgments,  9,  10;  Liens,  1;  Tbespass;  Tbovbb;  Vendoe 
AND  Vendee,  3. 

PREEMPTION. 

L  Pebson  in  the  Use  and  Occupation  or  Vacant  Land  has  a  Pbb-emp* 
TTVB  Rioht  to  appropriate  it,  under  the  act  of  1831,  whidi  can  only  be 
taken  away  by  a  three  months'  notice  from  another  person  that  he  !■• 
tends  to  enter  and  appropriate  the  same.    Atdick  v.  Colvin,  164. 

S.  Whebe  Patent  has  been  Obtained  to  Land  West  or  the  Tennesbbb 
RrvEB  IN  Fbaud  of  a  settler's  pre-emptive  rights,  equity  will  grant  such 
settler  relief  upon  his  showing  that  it  was  his  intention,  and  that  he 
would  have  entered  and  appropriated  the  land,  had  he  not  been  pre- 
vented by  the  previous  illegal  entry  of  the  patentee.    Id, 

iL  Settleb  upon  Land  East  or  the  Tennessee  is  not  Entitled  to  Rb- 
UEr  in  Equity  for  the  residue  of  land  in  his  occupancy  against  one  who 
has  obtained  an  elder  legal  title  therefor,  where,  having  surveyed  and 
appropriated  part  of  the  land  occupied,  he  evinces  no  intention  to  appro- 
priate such  r^idne.    Id, 
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4.  JuBisDionov  ov  State  Gousn  IUoabdiho  PBs*niRioaf  ov  PoxuoLAma 
State  oonrti  oah  not  interfere  with  or  control  tlie  offioere  of  the  gvumtX 
gOTenunent  in  tiie  dispoial  of  publio  lands.    Lewu  y.  Lewia,  64XL 

C  Stats  Coubts  havi  No  Jir&isDicnoN  ik  Reoabd  to  Prx-emptiov  of  pn^ 
lio  landfl  onleei  the  case  is  affected  with  fraud  or  troet.    ItL 

C  Bioibtkb  and  Rioum  akk  Special  Jin>iciAL  OFnciRa»  and  their  d^ 

daion  is  final  and  Winding  upon  pre-emption  rights  exoept  in  nai—  of 

tend.    Id. 

PEESCRIPnON. 

See  NuiBAHGS,  1. 

PRESENTMENT. 
Sea  NiooTiASLs  Instbumxnts,  10. 

PRESUMPTIONS. 

•aa  CMMiWifi  LkWt  S;  8»  8,  12, 16,  20;  Doweb,  3;  EncnoMt^  S;  BfuiMim. 

8»  16, 18;  Pboaatb  CouBn. 

PEINaPAL  AND  AGENT. 
See  AoBUCT. 

PRINCIPAL  AND  SURETT. 
See  ScrBSTTSHiP. 

PRIVILEGED  OOMMUNICATIONa 
See  LiBiL,  1. 

PRORATE  COURTS. 

Dmbbb  ov  Pbobatb  Ooubt  Sbttuno  Ezeoutob'8  FnrAi.  AoooimT  and 
discharging  him  from  his  trust,  after  due  legal  notice,  is  ooiuduaiYe  nnlil 
rerened,  in  the  absence  of  fraud;  and  it  will  be  presumed  that  it  was 
founded  on  proper  evidence,  and  that  every  prerequisite  to  a  valid  dit- 
ehaige  waa  oomplied  with.    Siubbl^/ield  v.  McRanem^  002. 

See  EviDBKOB,  13»  14. 

PROCESS. 
I.  Pboobbb  ov  a  Coubt  ov  Comfbtbnt  JuBiBDionoN,  rsgnlar  upon  its  face.  Is 
a  sufficient  protection  to  the  officer  executing  it,  although  the  court  did 
not  acquire  jurisdiction  in  the  particular  case.  DutUap  v.  HumUng^  76&r 
^  OmoKB  Who  Subs  to  Rbcx>vbr  Possession  or  Pbopebtt,  under  the  pn^ 
oess  of  a  court,  must  show  the  jurisdiction  of  the  court,  and  the  rsgu« 
laritj  of  its  proceedings  and  process.     Id, 

See  Attachments,  U,  12. 

PROMISSORY  NOTES. 
Aonnnr,  6-8t  Bavkkuptot  and  iNsoLvsKcnr,  9}  Nbooiiau  Imno« 


PROTEST. 
See  Nbootiablb  Inbteuxbiitbi  9,  l^Ifti 


Index.  889 


PUBLIC  LANDS. 
8m  BomnuBOB,  6;  Gbasis,  3;  PBa>] 


QUANTUM  MBBUrr. 

BATnO  FaBTLT  PXKiOBMED  Ck>RTBACT  MAT  RlOOVIE  OV  QfUlTfUll 

If nim  or  gucwtfiim  wdebat  for  the  ytlne  of  hit  labor  or  ouitefiali  wIim 
tho  oppoiito  party  htm  accepted  and  appropriated  the  ume,  though  not 
performed  or  delivered  according  to  contract,  when  it  was  in  his  poww 
to  reednd  the  oontract  in  ioto  on  the  ground  of  failure  to  perform  it  with- 
out abandoning  hia  own  property;  otherwiae  not.  Bat  in  oaae  of  snob 
partial  performance  only,  the  plaintifiF  can  not  me  on  the  original  agre» 
XUtridge  y.  Rowt^  41. 


RAILROADS. 
8ia  Omomr  Oabbubs,  13;  FRANOHian;  Mascee  akd  8iB?Aira,  i.    • 

RATIFICATION. 
See  AasHCT,  1;  Bahkb  aitd  BammPOi  <• 

RECEIPTORS. 
See  ATTAGHMDnn,  SML 

RECEIVEBS. 
See  MoBfOAon,  6-7. 

RECORDS. 
Bea  Obdidiajl  Law,  1,  6;  DoM,  6»  ^11. 

REDEMPTION. 
See  Mo&TOAOis,  10,  12. 

REFEREES. 
See  Plkadin o  and  P&AonoB,  4L 

REGISTER  AND  RECEIVER. 
See  Pbb-bmftiom,  6. 

RELATION. 
See  MoBTOAOBB,  11. 

RELEASK 
Sea  Araohmxnts,  0;  CoinRAOTa,  8,  t. 

RENT. 
8aa  JuiWMiM,  10|  TiaTfi>T4mT>  and  Tknant,  1,  8;  MoaraMini  6»7|  8oB» 

TTBHIP,  4. 

RESCISSION  OF  CONTRACT& 

I.  PnuKnr  BHraTLiD  to  Rkscikd  Coktbaot  to  Pat  Mokbt  oa  to  Dhjtui 
AvRHOra,  in  order  to  do  eo  must  first  restore  to  the  other  party  what* 
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%y  have  bon  nomwtd  in  exchange  lor  the  mooqrOTOtlMr  tidog  he 
to  noover  beck,  end  to  which  he  would  beoone  entitled  m  his  own 
fuyeitjf  immediately  upon  the  tescienon  of  the  act»  whoee  proper  dbel 
wonld  have  been  to  vert  it  in  the  other  party.    t!vem$  v.  Oale^  614 

&  Pabtt  Ivduokd  to  Pabt  with  Pbopkbtt  ov  Vmauvulest  CoBTmioi^ 
HAT  Bncnn)  the  contract  and  leeoyg  his  property  on  disoorering  te 
tend.    Jfofwa  t.  Bcvd,  661. 

Ik  XiJHmov  TO  Bncnn>CojfTBACsi0B  Fraud  MUST  BBEzsRCBKDPnoiinEr 
at  the  earliest  pnctioable  moment  after  dlsooTering  the  fiand.    /dL 

4b  Pabtt  RBKavBDro  Gohtbaot  iob  Fraub  must  Bxnmir  what  he  has  r^^ 
esived  on  it,  or  offer  to  do  so,  bat  he  is  not  required  to  pat  the  other 
party  in  the  same  sitnation  in  which  he  was  before  the  contract,  whoa 
the  latter  has  rendered  it  impossible  by  the  nataie  of  lus  fraud.    Id, 

ib  PnBOBAflBE  AT  Ezaoonov  Sau  hat  Rbmsosh  iob  Fiuludulxbt  Bxn» 
iTUam  fay  ths  plsfntiff  in  execation,  indncing  him  to  make  the  pa^ 
to  the  effect  that  there  were  no  incombrances  on  the  land,  when 
in  faot  such  incambranoee  ejosted  exoeediog  the  Woe  of  the  land,  sad 
Bsy  recover  in  replevin  a  noto  of  a  third  petaon  giren  by  him  to  the 
phintiff  in  execntion  in  payment  of  his  bid,  if  he  elects  to  rescind  im« 
mediately  on  diBOOTering  the  frmod,  and  tenders  a  return  of  a  note 
leuetfed  by  him  for  the  diflierenoe  between  his  bid  and  the  noto  given  in 
payment,  although  he  can  not  restore  the  other  party  to  his  former  sitn* 
atkm;  and  slthou^  the  inoumfanmoes  were  matters  of  record,  and  were 
spoken  of  in  Rnglish  at  the  time  of  the  aale^  if  the  pozchaaer  did  nsl 
understand  that  langnsge.    I(L 

IL  TsirDKB  OF  Pnaaoir AL  Pbopkbtt  oak  bot  Tbbat  thb  Saui  as  Void  «■ 
account  of  the  frsnd  of  the  Tcndor,  and  still  retsin  the  oonaideratiofc 
Jokmmu  T.  McLame,  1Q2L 

7.  Bioar  to  Bbmxbd  a  Cobtbaot  mots  bb  KimMnMii  within  a 

time.    Id. 

Sea  A^oroT,  8;  Mastbb  abd  Sbbtabt,  2. 

BESTBAINT  OF  TBADB. 
See  OoHTBACTfl,  4 

BETUBNS. 
See  Krotfbl,  2;  EzBoonoBS,  6, 10-12;  29,  lOl 

RIPARIAN  PR0PRIBXOR& 
See  Watbbooubsbb. 

SALES. 

L  Box  ov  Paboku  DnoBDnro  Goods  Sold,  or  designating  them  t  yn 

weU  understood,  is  to  be  considered  a  warranty  that  the  goods  are  what 
they  are  so  described  or  designated,  even  where  the  goods  are  exaas- 
ined  by  the  Tendee  at  or  before  the  sale,  if  they  are  so  prepared  and  pnh 
sent  sadi  an  appesiance  as  to  deceive  skillfal  dealers.    HmuHnam  t.  A^ 

MM,  967. 
2.  Ko  Wabbabtt  is  Impubd  from  Sound  Pbicb  on  an  executed  eale  of  a 
dmttel,  and  if  there  is  no  frand  or  expreee  warranty  the  bnyer  takee  the 
riek  of  the  quality  and  condition  of  the  artide.    Uo$ti  ▼.  Jfeod^  876. 
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iL  WABKAIlTrIsIMPUE1»^u>M8ALBBr8A]lPIJ^tllatthe1m]kortil•arti61l 
oorresponds  in  quality  with  the  sample;  bnt  this  ezoeptkni  to  the  oom- 
flMm  law raleof  eavecU  emptar^  though  wellostaUiihed,  itanda  on  noprm- 
oiple.    {Per  Bronaon,  C.  J.)    Id, 

C  Ko  Wasbahtt  of  SouNDKRflB  IS  Impuxd  ov  Sale  of  PBovmoirs  boo^ 
to  beadld  agun,  thooghitiaotherwiaeif  sold  for  immediate  oonaamptioB. 
Id. 

ib  Wahjobm  aw  Ymkiom  ofr  Pbbsonal  Pbopebtt  to  Rrubit  the  same  upoa 
a  breaoh  of  a  ooveoant  of  warranty  within  the  time  atipalated  for  moll 
ympoM^  Taata  the  title  absolutely  in  him.    Joknmm  v.  McLoM/t^  102. 

8so  Miana  ahb  Sbbtawt,  6;  Rboission  ov  CosTEAora,  iL 

8CIRB  FACIAS. 
See  Lahbuibd  and  TBuaT*  % 

SEISIN. 
See  CoyKBiABTB»4 

SEBVITUDBS. 
See  EAflUUom. 

SET-OFF. 

1.  fiisaff  10  AK  OviBcr  m  Chavoert  Ezisra  ImbbfindmivtXiT  ov  ScATixiy 
and  ia  controUed  only  by  the  general  principlea  of  equity.    J^firi^  t. 

%  (hn  Mimnm  of  a  Fibm  will  bx  Allowbd  nr  Eqititt  «o  Ovmr  ma 
owv  JuDOMXilT  againat  an  insolvent  debtor  siwlring  to  enf oroe  a  Jadf- 
agiinst  sooh  firm.    Id. 

SHERIFFS. 
)  BsforPBL^  2;  BzBounoif ;  Luijumri,  2|  JuMoanra^  Vk 

SHERIFFS'  DEEDS. 
See  ExxounoNS*  22-24. 

SHERIFFS'  SALES. 
Sea  BimuTiUHB,  l^»  14-16, 1&-2I;  Statuti  ov  FkAUfia*  ff. 

SLANDER. 

L  Wbkthbb  Slandibocb  Words  wxbb  Sfokxn  nr  Jsct  db  BAxmnff  b  im> 
material  in  an  action  therefor.    Hatch  t.  PoUer^  88. 

IL  Halicx  is  Pbbsumxd  from  Speakino  of  Aciionablb  Wobdb,  aady  there- 
fore, it  ia  not  eiror  of  which  the  defendant  can  complain,  that  a  witness 
waa  allowed  to  state  that  from  his  manner  of  speaking  the  defendant 
seemed  to  be  in  eameat.    Id, 

%  Ko  AcmoR  Libs  fob  Galuno  a  Man  Oppbobbioub  Navxb,  snob  aa  liar» 
cheat,  rascal*  swindler,  blackly  and  the  like.     Van  Taud  t.  Caprcm^ 

667. 
C  To  Sdveaut  Aonov  vob  Wokds  Spoken  of  a  BiAODTRATx,  which  aio  nol 
aatlonable  per  ae,  th^  mnst  appear  to  have  been  spoken  of  Idm  In  Ua 
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dBeUL  ohnMtar.Mid  it  b  not  cboq^  tiwl  tli^tsnd  t9  iajm  him  fa 
bfaoiflloa.    Id, 

§,  Caujsq  a  ILkonnuTi  ▲  "Damhxd  BIiAGXLiq^"  and  ^JMM)gii*g  him  with 
beiiig  hi  A  "  oomUned  oompany  to  cheat  stnngeny"  hi  myt  aetionhlt 
wkwo  no  officUl  miaoondnot  or  ii^glQct  of  official  duty  ii  allcgad  agafaul 
hun*    Id* 

t.  Chaboino  Maqwolase  with  Ommiro  to  Givi  Iniobmatiov  to  a  judg- 
meat  phdntiff  m  hi*  court,  that  his  ezeoatioii  has  not  been  retonied  hi 
thnc^  and  that  thersfore  he  has  a  right  of  action  against  the  consUble^ 
where  it  is  not  charged  that  he  possessed  such  information^  or  was  Ta> 
quested  to  commnnlnate  it,  impntes  no  neglect  of  official  dnty,  and  ii  aol 
actionable.    Id, , 

7,  BntAEJOta  of  Maoibtkatb  as  "Squibb,'*  iir  Usiho  Offbobuous  Wobbb 
oonceiniDg  him,  is  mere  deBcriptio  permma^  and  does  not  import  that  the 
words  are  spoken  of  him  in  respect  of  his  office.    Id, 

IL  BMnarmcux  of  AonoNABLB  Wobds  at  other  times  within  the  statate  d 
ttmitationa,  eyen  after  the  commencement  of  the  action,  mny  be  proved 
in  aggraTatian  of  damagea,  after  proving  the  diazge  as  Uid  in  the  dsela- 
ralioB  in  an  action  of  dander.    Hatch  t.  PoUar^  ^ 

SLAVERY. 
See  IVRBHATXOirAL  Law.  S. 

SFBOIFIO  PBRFORMANGB. 

L  SpBOIFIO  PlBIOBMAirCB  OF  CONTBAOT  FOB  SaLB  OF  PBBSOirAL  PBOFBfl 

will  not  generally  be  enforced  in  equity,  but  there  are  ezoeptloDs  to  the 
rule.    KMbaU  v.  Morion^  621. 

i.  Teansfbb  of  Stock  iir  a  Bank  will  bb  Dbobkbd  where  the  party  hold- 
ing it  received  it  with  the  understanding  that  he  should  tnmafer  it  to 
other  parties.    Id, 

t  Vbvdob  mat  MAniTAiy  Bill  fob  Sfboifio  Pkbiobmabob  of  a  oontnol 
for  the  purohaae  of  land,  where  the  Tcndee  refnaes  to  accept  a  cooTey- 
inoe  or  to  pay  the  purdiase  money,  notwithstanding  the  remedy  at  hum 
for  the  money;  but  a  final  decree  for  the  money,  in  such  a  case,  with  aa 
award  of  execution,  is  wrong;  the  decree  should  direct  a  sale  of  tlis 
premises  in  case  of  default  in  payment,  and  should  require  the  con^laiB- 
ant  to  deposit  with  the  master  a  proper  conveyance  to  be  delivered  upon 
payment  of  the  money.    Andtew$  v.  StdUvany  63. 

C  DbLAT  of  VbNDOB  IK  NOT  TkKDEBUO  DbBD  UHTIL  AITBB  THB  DaT  whSR 

he  has  covenanted  to  convey  land  on  or  before  a  certain  day,  "  on  pay- 
ment" of  a  part  of  the  purcliase  money,  does  not  prevent  his  maintain* 
ing  a  bill  for  specific  performance,  where  the  money  was  not  paid  off 
tendered  on  the  day  or  afterwards,  and  the  vendor's  delay  was  owing  te 
an  unexpected  abeence  from  home  on  the  day,  and  he  has  used  dae  dil- 
igence in  trying  to  perform  his  contract  after  his  return,    id. 

See  Equitt,  7. 

STATUTE  OF  FRAUDS. 

L  AflBBBMBiffr  TO  Pat  thb  Dbbt  of  Anothbb,  to  bb  Qood  witiila  the  sli^ 
nte  of  fraods,  must  not  only  be  f oonded  upon  a  sufficient  ^*«''*«s**?*"itfTin, 
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bttt  miut  be  in  writing,  whidh  txpnmm  the  oonridiwmtion.    Bmrhtr  ▼. 

ti  Vbomom,  Madb  bt  a  Thibd  PKRflON  TO  A  DiBTOit,  upon  a  good  ooodder- 
fttion,  to  pay  his  oreditor  a  epecified  debt,  ia  not  within  the  statute  of 
tends,  and  need  not  be  in  writing.  Snch  a  case  differs  from  that  of  a 
premise  made  by  a  third  person  to  a  creditor  to  answer  for  another^! 
debt,  which  mnst  be  in  writing,  althongh  foonded  upon  a  new  oonsider- 
ation  from  the  creditor.    Id, 

IL  PKBFOBMAirCS  OV  CoHSIDBBATION  AND  CHANOX  OF  PO68B88IOH  nndoT  the 

contract  always  relieve  a  parol  agreement  from  the  operation  of  the  stat- 
ute of  frauds.    Dugan  v.  GiUings^  306. 

i.  AOOKPTAKOB  WITHIN  THX  MkANDTO  OF  THB  StATUTB  OF  FbAUDB,  must  be 

by  some  clear  and  unequivocal  act  of  the  party  to  be  charged,  or  of  his 

agent  duly  authorized  to  receive  the  property.    Snow  v.  Warner,  417< 
Iw  Shkbiff's  Sauk  of  Land  abb  within  Statutb  of  Fbauml    Bamd  t. 

OftnK,  528. 
IL  Shxbiff's  Rxturn  of  ExxovnoN  ib  Suffhubnt  Mxmobafdux  of  a  sate 

of  land  thereunder,  under  the  statute  of  frauds,  to  support  an  aotioo 

brought  by  him  for  the  price.    Id, 

See  Faotobs;  Gifts,  3;  Teubtb  and  Tbcbtbh^  A. 
STATUTB  OF  LIMITATIONS. 

L  SVOH  DOABILITIXB  ONLY  AS  ExiBT  WHXN  RiOHT  OF  AonON  FiBCT  AoOBirai 

are  available  to  a  party;  therefore,  where  a  right  of  action  accrues  to  a 
female  minor,  who  afterwarda  marriea  before  ahe  attains  her  majority,  it 
Is  not  competent  for  her  to  avail  henelf  of  sny  other  disability  than 
that  of  infancy.    Dugan  v.  OitUngs,  306. 

i.  Egurnr  Applixb  Statdtb  of  Limitations  as  It  would  bb  Afplibd  at 
Law,  in  all  oases  of  concurrent  jurisdiction  at  law  and  In  equity;  but 
where  the  case  can  be  determined  in  equity  only,  the  statute  will  not  be 
applied.    Id. 

H  Whbbb  Rbootbbt  of  Bbhts  and  Pbofhb  Dkpbndb  upon  Abssbtion  of 
TiTLB,  which  could  not  be  successfully  maintained  at  law,  the  statute  of 
limitations  will  not  constitute  a  bar  to  such  recovery  in  a  court  of  equity. 
Id, 

i*  Intbbbst  of  Inbolvxnt  Tenant  bt  Cubtbbt  Pabsbs  to  bib  Abbionxb, 
and  if  the  latter  sets  up  an  adverse  daim  against  the  heirs,  the  statute 
of  limitations  will  begin  to  run  in  his  favor,  only  from  the  date  of  the 
insolvent's  death.   Id, 

6w  Gbantbb  in  PoflSB98iON  HoLDiNO  Advbbbblt  TO  HIS  Obantob,  may  set 
up  the  statute  of  limitations  in  bar  of  an  action  founded  upon  the  grant- 
or's title.    MaekUd  v.  DvbreuU,  550. 

%,  Lapbb  of  Timb  is  No  Bar  to  Bblixf  in  Equitt  against  one  who  holdi 

the  l^gal  title  to  land  as  trustee,  under  a  decree  which  has  been  reversed. 

TalboU  V.  BOl,  126L 

See  Gobpokations,  I. 

STATUTES. 

L  DtFtBRBNTSBOTIONBOVSaifB  AOTMUirBlOontBIFEDToOXTHXB.    AoHl 

T.  i&ye«,466. 
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i.  SfATom  nr  fabi  maxboa  must  bb  Coksxbuxd  Tooxxbol    Dmgtm  t, 

OiUing$,  900. 
IL  Lacbb  Statute  Whkh  dob  not,  ik  TiRiiSp  Repeal  Earuss  One  on  tht 

nBM  labjeot^  is  not  to  be  ttJun  m  a  repeal  by  implicatiflBt  vmleM  it  ii 

plainly  repagnant  to  the  Ibnner,  or  tmlesa  it  fully  embiaoea  tho  wholt 

mbjaot-matter.    Id. 

C  0TATI7TE  D  BmXDIAL  WHIOH  OITES  BiOHT  OT  AonOV  AOAIHEZ  SlOQK* 

■0LDEB8  of  n  oorporation  for  oorporate  debt%  and  ahoald  bo  IflMnQy 

oonatmod.    FneUmd  t.  MtChdJUmgh^  685. 
ib  Wou>  "Mat"!*  Equivaleht to  *< Shall,** in tbe atatnte proriding thai 

aflldaTiti  for  nao  in  any  oonrt  within  the  state  ''may  be  taken**  biiHO 

Jwtieeo  of  the  peace.    Peopte  t.  Brooka,  704. 
#>  To  Rewoeb  State  Law  Valid  bt  AooFrioir  vx  Uvited  States  Coina% 

It  BMt  be  adopted  aa  it  eziat%  withoat  any  matexiil  altetailon.    Jftaer 

8C0  MUBIGIPAL  COBFOBATIOn,  8. 

STOCK. 
See  OoBfuor  oar  Laws,  1;  Sfbchio  PEBVoaauBOi^  9L 

STOCKHOLDEBa 
See  OoBro&ATioBfl. 

STREETS. 
See  HmnrAn;  Mubioipal  CoBroBATioim;  Nvibaboi^  2, 1^ 

SUFFSRANCS^  TENANTS  BT. 

6eO  BOUBBABIBB,  ^ 

SUNDAYS. 

L  Pbbsob  Ikjubed  while  TRAVELnro  on  the  Lobd's  Day  bt  a  Defboi  or 
A  Highway,  must,  in  an  action  for  damages,  prove  that  he  was  travelbg 
from  necessity  or  for  purposes  of  charity.     Bomeorth  v,  ^i^nneey,  441. 

i.  Co5tract»  Made  ok  Sundat  a&e  not  Void  at  Common  Law.  Adawu  y. 
HanuU,  455. 

iL  Note  Made  and  Deuyebbd  on  Sunday  is  Void  by  the  statutes  of  Mioh- 
igan.    Id, 

i.  Intention  or  oub  Statute  Pbohibitino  Contbactb  on  Sunday  Is  to  stop 
all  business  on  that  day,  whatever  its  character,  except  works  of  neces- 
sity and  charity;  and  that,  too,  whether  done  openly  or  privately.     ItL 

Bb  Person  may  Travel  on  Sunday  and  ^Liiktain  an  Action  iob  Damaobi 
caused  by  the  insufficiency  of  the  highway,  provided  that  he  wroo^^ 
no  disturbance  to  others  by  such  traveling.     DuUon  v.  Wean^  0OQL 

SURETYSHIP. 

L  As  A  General  Rule,  Obuoation  or  Surety  Beoombb  Eztibot  by  the  «e« 
tinotlQn  of  the  obligation  of  the  principaL  An  exception  to  this  mis 
exists,  whenever  the  extinction  of  the  principal's  obligation  ariasa  Irasi 
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eftiuMB  wiiioh  originate  in  the  law,  and  not  in  the  Tolnntary  act  of  the 
eieditor.    Johnson  y,  Planiers'  Bank^  480. 

1.  Cbsditob's  Rights  AOAnr st  Subbtt  abb  not  Impaibxd  bt  Mebb  Pabsitb- 
BBSS  on  his  part;  but  he  must  do  no  act  caloubited  to  injure  the  enxety, 
and  he  inuat  always  be  in  a  position  to  proceed,  if  required  to  do  so.  U 
he  tiee  his  own  hands  by  any  valid  agreement,  by  which  he  can  not  sne^ 
the  surety  is  entitled  to  be  released.    Id. 

Ik  Subbtt  is  not  Dischaboed  by  Cbeditob's  Failxtbbto  Pbbsbbt  Claim  to 
the  administrator  of  the  deceased  principal  within  the  time  prescribed 
by  law.  The  sureties  may,  in  such  a  case,  compel  the  presentment  of 
the  claim  in  due  time,  and  thus  preserve  their  recourse  against  the 
estate.    Id, 

4b  Subbtt  fob  Paymbnt  or  Rbnt  in  Lbasb  CoKinnoNBi>  to  bb  Void  npo« 
non-payment,  remains  bound  notwithstanding  a  breach  of  the  condition^ 
if  the  lessor  waives  the  forfeiture.    Clark  v.  Jone$,  706. 

I.  MoBTQAOB  GiYEN  TO  IiTDBMNiTT  Okb  Subxtt,  after  an  adjustment  of  tba 
loss  between  them,  can  not  be  construed  to  be  a  mortgage  given  to  in- 
demnify two.    HaU  V.  Cuskman,  56^ 

IL  WsBBB  MoBTOAOK  IS  GivBN  TO  l2n>BMNiFr  Onb  Subbtt,  he  has  no  oanae 
of  action  or  anything  to  assign  until  he  has  been  damnified,  when  he  maj 
recover  to  that  extent.    Id, 

f •  Ix  GoBTBAOT  Exbcutbd  bt  Two,  Fagt  tbat  Onb  was  Pbinchpaii  anb 
CBB  Otheb  Subbtt  may  be  proved  by  any  competent  evidence,  and  it  la 
Bot  necessary  that  it  dionld  so  appear  by  the  contract.  OarpefUer  t. 
King,  405. 

&  Js  AonoN  ON  Judgvbnt,  Onb  of  Two  Dbfbnbantb  mat,  bt  Btibbngb 
Aliundb,  show  that  he  signed  the  obligation  on  which  the  judgment  was 
rendered,  as  surety  for  the  other  judgment  debtor.    Id, 

9k  Whbiue  Cbeditob,  Kno wino  that  Onb  Debtob  is  Subbtt,  gives  him  notioa 
that  the  debt  has  been  paid  by  the  jnincipal,  and  such  debtor,  in  ooose- 
^pience  of  the  notice,  changes  his  situation  towards  his  principal  to  hia 
loss,  he  will  be  discharged  from  liability,  even  though  the  notioe  was 
given  by  mistake,  and  without  any  fraudulent  intent.    Id, 

§M  AtTAMHUMiTB,  16;  Cbdonal  Law,  25;  Patmbrt,  2}  Twown  abb 

Tbubtbies,  2. 

TENANTS  IN  COMMON. 

See  Ck>-TBNABOT. 

TDfB. 
See  OonTBAOi,  1;  Equitt,  t. 

TRESPASS. 

1.  PttwMBON  n  SuiwoiBNT  EmMProa  or  Titmi  to  laad  to  imlnteln  It iBgiw 

i^^iinal  oae  who  can  not  show  a  better  title  or  soma  U|0ri.  right  of  entijr, 

SemUk  T.  IFifiioflM^  266. 
IL  BuBDBNOvPBOovASToTnruiToLANDiNTBBBrAnbyaplalBtiff  Inpoa- 

■lirioii  aydnafcB  dejendaat  oat  of  possesBiim,  ia  on  the  lattsiv  whM  botk 

daim  tha  titla.    Id. 

8aa  AiTUWMOT,  6^  d|  OhnmAMcWf  1-S;  EjBononn^  1;  Jui>riMiBia»  S. 
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TBOVER. 

L  Tmoffwm  warn  vor  Ln  AOAnm  0ns  Comvo  ibto  Fmbbbov  bt  Dbxv- 
KBT  €r  finding  of  good%  willKmt  proof  of  Mm*  tortioos  act  on  bk  pvL 
Awtittt  Y.  Hunt,  280. 

IL  SntTAlTT  IB  VOT  LlABLI  IH  TrOVXB  v6B  CtoODS  BOUOHT  BT  MaAEB  Jfr 

UxAirrHOKisiD  Sali  by  a  mortgagor  in  pomamtm,  and  delivered  bj  1^ 
Biortgegor  to  the  aervent  to  be  carried  to  hia  maater,  wberotfae  aer?aal 
earriea  and  deUTera  them*  bat  baa  no  knowledgeef  the  want  of  wtfaorilf 
to  aell*  and  ia  gnilty  of  no  tortioDa  act.    Id. 

See  BAiLMsnBL 

TRUSTS  AND  TRUSTEBS. 

L  Tmna  warn  mot  Umana  ibom-Hiei  Bbbaoh  ov  OoMnacSt  bnt  the  iwa- 
edjbatlaw.    OMRiiiT.jr%eeter.28S. 

H  NoTlunRAB]ii8ovCh)in>inoNALCk»TBA€VToOQir7srIiAinDbeapeoia^ 
wbere  the  oonditiona  ate  not  performed.  Henoe,  whero  a  saiety  lor 
the  pnrohaaer  of  land  takea  the  conye  janoe  in  hia  own  name  aa  aeoozity* 
■ad  giTea  the  pnrohaaer  a  written  agreement  to  oonvey  to  him  npon  oob- 
dition  that  he  paya  the  notea  for  the  porehaae  money,  bat  the  lattK^ 
after  paying  part,  faila  to  pay  the  raaidne,  withont  theamre^a  fianlt^  the 
Buety  will  not  be  adjudged  a  traatee^  nor  will  the  oontract  be  entoMd 
againatbim.  Id, 

I,  That  Almobd  TKovam  nr  SpoHCaaB  HiaSugnmawT  Fowdb  or  PLAnii» 
uw  to  perform  the  eonditiona  of  the  contract^  will  not  rsndor  him  eharg^ 
able  aa  traatee.  eapeoially  where  the  fonda  are  not  alleged  to  be  in  hia 
baada  for  that  porpoaei  though  if  he  held  them  for  that  pnrpoae  it  nii|^ 
anouit  to  virtoal  performance  of  the  oonditiona  entitlii^  the  pleintiff  to 
a  apeoifio  performance.    Id* 

L  To  OonHTiTUTE  WuTDra  A  Bbqlabatioh  ov  Tbi»t.  it  moat  be  of 
nature  that  the  party  mnat  be  belioTed  to  have  intended  it  aa 
Looee  and  inadvertent  deolaratioaa  are  inaaffident  for  that  pupoee.  Id. 

S.  Tbustov  PKBaoHAunrMATBiCBSATiDBTPABOU  The  atafatte  of  famda 
doee  not  extend  thereto.    KSmbaU  ▼•  MarUmt  621. 

t.  Tbubtb  or  Pebsonaltt  will  bi  Smiobobd  by  a  oonrt  of  obanoeiy.    Id, 

7.  Tbustkb  is  not  Answbbablb  bob  LoasiB  ooeorring  withont  a^y  hah  m 
negligenoe  on  hia  part    KttoidUm  y.  Bradley^  600. 

I.  Bulb  that  a  Tbdbtbb  oah  vot,  in  ant  Cabb,  Intbbt  Funbs  nr  hb 

Hansb  upon  Pbbbonal  SBCfUBirr.  baa  not  bem  adopted  in  New  Hamp- 

ahire.    Id, 
t.  Ir  A  Tbttstbb,  haying  Tbubt  Fondb  nr  Hn  Hansb,  Kbouokb  to  Inybv 

Thbm  or  take  eeoority  in  aome  mode,  a  good  reaeon  aboold  be  ehown.  JUL 
10.  TBUarsB  Mixing  Tbubt  Monbt  with  hd  own,  and  keeping  no  aeparate 

aoooant.  mnat  be  oharged  with  intereat  at  five  per  cent  annoaOy  at  leaalb 

and  hie  bondamen  may  be  liable  in  eaae  of  loaa.    Id^ 

II.  Tbubtkb  ob  Quasi  Ouabdian,  Who  is  CoicnELLBD  to  Aodoubt  to  Ub 
caM»  giie  tnut^  la  entitled  to  credit  for  the  aama  expended  l^him  In  the 
aoqniaition  of  the  tmat  property.   Haama  y.  8poU»^  132. 

!!•  Patbhtbb  of  Land  Oonbidbbbd  a  Tbubtbb,— Where  one  obtaJaa  a  patiint 
for  land  from  the  United  Statee,  and  ie  affsoted  with  any  fraad  or 
in  relatkm  to  it,  a  ooort  of  equity  will  legeid  him  aa  a  hiiatii  far 
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who  may  bare  been  injared  by  the  fraud  praotloed,  or  avt  eolUlaJ  to  the 
benefit  of  the  tnist.     LewU  y.  Xewtf,  640. 

8m  I>iid8»  8;  Gvabdiak  Ain>  Wabb,  4;  lNrAiror»  2;  SzAsmB  <MP  Ijhra- 

T1DV8,  6;  VSNDQB  AHB  VMVDn,  2. 

USURY. 

Whbit  Bavk,  IK  ITS  DiaoocrvTS,  Rzsebybs  Oubatkb  IimBur  than  b  al 
lowed  by  iU  ebarter,  the  contract  falls  within  the  general  nsory  law.    It 
is  not  Yoid.    The  bank  may  reoorer  the  principal  snm  lent,  bat  without 
any  interest    Pkmier^  Bank  y.  Sharp,  470. 

VABIANCB. 
8sa  Oi>BH)iBAn(nra»  12;  ExBonnoira,  27;  Plbadino  amd  PEAOTKm,  0. 

VENDOR  AND  VENDEE. 

L  VsHinu  or  Lakd  n  Chabgbd  with  Noticb  of  the  fsots  redted  In  the 

deeds  throogh  which  he  claims,  and  is  estopped  to  deny  the  same.     Tai- 

baU  Y.  neU,  126L 
%  ViKDU  OF  Lavd,  Who  Buys  with  Noticb  of  a  tmst  therein,  takes  sob- 

ject  to  the  same.    Id, 
IL  VnrDBB  Who  has  bun  Ryiotbd  uhdbb  a  Dborbb  agsinst  his  Yendor, 

which  is  afterwards  rsYersed,  is  entitled  to  be  reinstated  in  the  possse- 

rfon  of  the  land.    ItL 

See  Liufs,  3,  4;  SPBcmo  PbbiobiiabgIi  8, 4. 

VENU& 
See  Plbadikq  and  PBAonciy  14. 

VERDICT. 
Bee  Obiminal  Law.  0»  14;  Munioifal  OoBVOBAnoBii^  6;  PtBAOom  abb 

PKAOnOB,  81. 

WARRANTY. 
See  OoYBVABTB,  6,  6,  10-14;  Eroppbl,  4;  Saubl 

WATERCOURSES. 

L  Pbiob  Atpbopbiation  or  Watbr  or  Stream  by  a  riparian  proprietor, 
confers  no  exdusiYe  right  to  the  use  of  it  as  against  another  riparian  pro- 
prietor, onless  the  latter's  rights  are  impaired  by  grant  or  license,  or  the 
prior  appropriation  has  continaed  adYcrsely  for  more  than  twenty  years. 
Heath  y.  IViilkms,  266. 

SL  Riparian  Ownbr  is  Protbctbo  aoainbt  Flowiko  Back  or  Water  npon 
his  land  and  mills  by  the  acts  of  snother,  by  the  common  law.    Id, 

8.  Riparian  Owner  mat  Enter  upon  Adjoining  Land  to  Rbmoyb  Ob- 
•TRUonoN  in  a  stream,  whereby  the  water  is  flowed  back  npon  his  land 
to  the  in jnry  of  his  mill,  if  he  can  not  otherwise  obtain  relief.    Id, 

L  Grantee  or  Land  witi^  *'  Priyilege  or  Flowing  Land  end  erecting 
dams  on  any  of  the  adjoining  lands*'  to  obtain  a  necessary  sapply  of  water 
lor  mills  on  the  premises,  and  thoee  claiming  under  him,  may  maintain  a 
dam  erected  under  snch  privilege  against  any  person  claiming^  under  a 
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mbrnqoaok  oosTcjanoe  from  the  gnntor,  tny  adjoiniiig  land  nUah  b 
OTarflowed  by  the  water  from  sach  dam.  IcL 
^  Alutvion  Formkd  on  Shore  of  Navioablb  Ritbr  beknge  to  the  ihav^* 
owner,  churning  under  a  government  donation  and  sorrey,  where  moh 
allnvion  is  formed  out  of  a  bar  existing  at  the  time  of  the  surrey,  which 
WM  overflowed  at  high  water,  and  most  of  it  every  year,  and  which  wm 
not  included  in  the  survey,  the  government  surveyor  running  the  line  m 
near  the  bank  as  the  land  was  susceptible  of  ownership,  the  lower  line 
not  being  marked  because  the  river  was  considered  the  line,  thoqgh  al 
km  water  the  distance  across  the  bar  to  the  water  from  the  mainlimd 
WM  nearly  half  a  mile.    SUphemon  v.  Oqf^  171. 


WILLS. 

L  BlQPlf  BT  TmTATOB  to  SUBaOBlBINQ  WlTJIlMM  TO  AlTMT  Wm.  la 

eMary,  and  in  an  action  to  recover  land  deviaed  by  the  wIU,  if  the  anb- 
■eribing  witnesses  disagree  as  to  whether  or  not  one  of  them  was  m 
requested  to  attest,  the  testimony  of  a  third  person  present  at  the  attaa> 
tation,  that  the  testator  said  nothing,  is  admissible,  although  there  is 
STidence  of  a  constructive  request  by  another  person  in  the  tsatatort 
presence.    Rmiherford  v.  Muther/ordf  644. 

1  DwTLAKATXOir  THAT  IN8TBUMSNT  IB  THS  Last  Will  of  the  teBtator.  mais 
by  a  third  person  in  his  presence  and  in  that  of  the  witnesses,  if  soiB* 
dent  in  any  case,  must  be  distinct  and  unequivocal,  and  a  dealaratien 
that  the  instrument  b  the  testator's  "will  or  agreemont"  b  too  in- 
definite.   Id, 

IL  TIBTATO&  MUST  SiON  Wi£L  IN  PBBBKircn  ov  BoTK  WiTyKBBMy  or  acknoirf 
edge  hb  signature  in  their  presence,  and  if  he  neither  signs  nor  acknowl- 
edges in  the  presence  of  one  of  them,  it  b  fataL    Id. 

ii  Attbbtation  of  Will. — Where  a  testator  requests  a  person  to  sign  an  in- 
stnunan^  without  stating  what  it  is,  and  points  out  the  place  for  hb  slg^ 
nature,  above  which  are  the  words  ** signed,  sealed,  published,  and 
declared  by  the  above-named  Ethan  Button  to  be  hb  last  will  and  testa> 
ment,"  it  b  proper  evidence  to  be  subndtted  to  the  Jury,  there  being  na 
question  as  to  the  two  other  witnesses,  to  decide  whether  the  will  was 
duly  attested.    Hogan  v.  Qr<m>enor^  414. 

lb  DlGLABATIONS  OF  A  TeSTATOB,  MaDB  AT  TE>  TDUB  WHUr  Hs  ElJUUTin 

AND  Dkuyxbxd  ax  Inbtrumbmt  alleged  to  be  a  codicil,  are  a  part  of  the 
res  geaitm,    ManUm  v.  ManUm^  611. 

••  BsTooATioN— Valid  Will  of  Rial  and  PuBCurAL  Bbeatb,  ezaouted  ao- 
cording  to  the  requirements  of  the  statute,  may  be  vevv^ed  as  to  the 
personal  estate,  or  a  part  of  it,  by  any  instnunent  in  writing  wlikh 
would,  if  standing  alone,  be  a  good  will  of  personal  estate.    Id, 

7.  Inbtbumxiit  Valid  ab  a  Will  of  Pubokal  Pbopsbtt,  wkn  thers  b  a 
prior  valid  will  of  real  and  pen^onal  property,  may  be  admitted  to  pro> 
bate  to  a  limited  eactant  as  a  codicil,  hot  not  so  as  to  be  a  ehaxge  eo  the 

Ih  Dufobabiji  Pbopebtt  of  Tbbtatob  »  Lna^VD  nr  LoomaKAy  under  the 
rub  of  the  civil  law,  adopted  in  that  state,  in  faver  of  hb  kgiHiaate  d^ 
Bosmdants  or  surviving  parents,  who  are  termed  hb  foroed  heiii»  bo  aa  to 
leave  them  a  certain  portion  ^"arying^  according  to  tlMir  nnmhsr.  In  a 
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o«tiifai  tidl  islio^  and  a  beqnot  Impaifing  thsl  portion  li^  to  thai  ix- 
tonti  inopnattrv.    Mowi^omery  t.  MUUI^  Wl. 

IL  BaQin»r  BnsiDnra  DuroaABui  Pbopsbtt  ov  Tmtasob  wnx  ■■  lU- 
DOOBD  in  Louifliaii^  within  the  limits  of  hii  diipoMUe  ertito,  hut  !■ 
valid  to  thai  eztenti  if  then  !■  no  diMkbOity  in  the  legatee.    Id. 

1€l  IinmmoM  of  Tbratob  CovnxnA  nr  CoNBTRunro  Wills  in  T^rtwiatftn^ 
where  the  langoage  is  donhtfol,  if  each  intent  Is  not  oontmy  to  law; 
and  where  a  bequest,  which  if  literally  oonstmed  woald  be  Toid,  shows 
nsrerthelees  an  intention  to  do  what  the  law  permits,  H  will  be  oon- 
stmed so  ss  to  take  effect.    Id. 

II.  Bbqvist  bt  Husband  to  Sboond  Wivb  in  LounuAHA  »  LimnD  by  law, 
If  the  testator  has  ohildren  by  a  former  marriage  stUl  Uving,  and  she 
oan  take  no  more  then  a  child's  share,  and  in  no  osse  can  a  beqnest  to 
her  exceed  the  nsnfmct  of  one  fifth  of  the  estate.     Id, 

15.  HusBAirD's  BsQUXCT  TO  Sboond  Wivx  Bxcbedino  Lboal  Lnm  n  Valid 
In  lionisiana  to  the  extent  to  which  she  may  lawfnlly  take,  and  is  void 
only  as  to  the  excess.    Id, 

Vk  UsirrBUOT  and  Absolutb  Pbopbbtt  abb  Rbcipbooallt  OoNmriBLB 
nnder  the  lionisisna  law,  and  the  mle  of  ooufersion  is  that  the  usafroot 
of  property  to  a  certain  amonnt  is  eqnal  to  one  half  the  valne  in  abeo- 
nto  property.    Id, 

HL  Huiband's  Bbqubbt  to  Sboond  Wm  ov  a  GBiTAZir  Sum  in  money,  will 
be  oompnted  ss  eqnal  in  Talae  to  the  nsofrnot  of  doable  that  som  nnder 
the  Looisiana  1awi  and  if  that  ia  more  than  one  fifth  of  the  estote,  it 
will  be  rednoed  to  that  som,  otlMfwise  it  Is  Talid  lor  the  whole  som  be- 
qneathed.    Id, 

lAi  fivrr  fOB  Lboaot  uvdbb  F6BnoN  Will  hat  bs  BaovaBT  nr  Mibbib> 
nm  againat  a  resident  heir  having  possession  of  tha  fnnd  ont  of  which 
the  lepMsy  is  payable^  althongh,  as  a  general  mle,  snob  snit  oan  only  be 
bronght  against  the  ezeontor  in  the  state  having  jnriadlotioo  of  the  wilL 
Id. 

16.  Vauditt  of  BzBoonoN  and  Pbobatb  of  Wm.  nr  Avotbbb  Siatb,  rso- 
Qgnlaed  and  aoted  on  by  the  proper  covrt  in  the  state  of  the  testator^s 
domicile,  in  accordance  with  ito  law,  can  not,  so  far  as  it  allecte  pi-opwty 
in  that  stete,  be  qnesthmed  by  the  conrto  in  Mississippi    Id, 

17.  Obnbbal  Absbis  oan  not  bb  Buobtbd  to  to  Rbootbb  Lboaot  Pat* 
AXLB  OUT  OF  Pabtioulab  Fund,  nnlcss  that  fond  is  shown  tobe  Insofil- 
flient.    Id, 

18.  pABir  OF  Lboaot  Ovxbpaid  bt  Ezboutob  can  not  bb  Rbootbbbd  Baoe 
in  an  action  at  law.    ScmanM  t.  ScmtrmU^  MO. 

19.  Dbtdb  to  Onb  '*on  CoNDtnoN  that  Hb  Pat^  TbratobIs  Dbbib, 
OiTBB  A  Fbb  by  implication.    Hwrd  ▼.  HcrUm^  060. 

Sa  Dbtdb  Oybb,  if  thb  Fdmt  Taxbb  "should  Dib  without  Ibbub  at 

HIS  Dbubabb,"  is  good  as  an  exeoatory  deviw,  as  it  does  not  import  an 

indefinite  failnre  of  iasne.    Id, 
21.  Onb  mat  Takb  as  Pubobasbb  bt  Dbsobiftion  of  "Hbok**  In  a  wUI, 

while  his  ancestor  b  living,  if  snob  appears  to  have  been  the  intent  of  the 

testetor.    Id, 
tk  Dbvisb  to  ''Hbou"  of  Livnro  Pbbson,  not  referred  to  in  the  will  as 

living,  is  void;  bat  if  the  ancestor  \b  spoken  of  in  the  will  as  living,  or  is 

reoognised  as  living,  by  a  legacy  being  given  to  him  or  otherwise,  the  d^ 

Am.  Dao.  ToL.  XUn— M 
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L  WmnM  n  aor  DnqurAUfiiD  bt  HATora  OoimiBonn>  Finns  lor  fbt 
Uxiflf  of  oddltioBol  oounoel  to  prooeoote  an  Indlotawnt  for  mdnaoo 
wbore  bo  boo  no  faiteraot  in  the  reonlt.    People  t.  Otmmmghamt  700l 

%  Aomr  ov  AflSUBSD  u  vov  RnnoEBaD  lyoonparBro  ab  WmmB  in  on 
notion  on  n  polity  tokon  oot  by  him  on  aoooont  of  bio  principnl,  in  wlikb 
bn  U  named  ao  agonti  by  the  f aet  that  in  Uo  owom  otatomont  of  looo  ho 
4oooriboo  It  ao  •' bio"  kMi»  and  that  the  anowor  ofaaigeo  that  ho  b  tho  nal 

plaintm    Andflfwm  T.  FT.  J^.  1^. /.  Co.,  178. 

1.  ALUMAnoira  OF  AvswiB  ABB  KsTSR  SuTiToixiiT  TO  Exaum  Wl 
offered  by  the  plaintiif,  ao  being  dieqnalified  throogh  intoreit.    Id, 

C  Omnov  ov  Wnvnu  as  to  Qbmuijibhms  of  Haitowbitiko  in  an 

■Mnt  alleged  to  be  forged  is  admiHible,  as  a  general  nile»  only  where  the 
witneos  has  a  knowledge  of  the  party^s  hand  writing  from  seemg  him  write 
or  ooneopondingwithhimtOrinaomeotherwmy.    People  t.  fifpoener,  078L 

4  T^RDIOBT  OF  BzFBBTS  IB  HAiTDWBiTXiro  OS  to  the  gemiineneea  of  n  s^ 
nature  from  a  mere  inspection  of  the  writing,  without  preHoos  knowl- 
odge  of  the  party's  handwriting,  lias  been  sometinHis  admitted,  bat  the 
wdght  of  anthority  b  agdnst  it.    Id, 

A.  OLBBK  IB  ChABCBBT  is  BOT  KBOBaSABILT  AB  BXPBBar  IB  HABOWBimOi 

wliose  opinions  as  to  the  genninenoM  ^  a  signatnre  are  admissible  ineil- 
denoe,  thoii|^  he  testifiee  that  he  has  been  aooostomed  to  eiamJne  eigan- 
tores  as  to  their  genuineness.    Id, 

I.  OriBIOB  OF  WIXBB8B  FOBMBD  FBOM  MbBB  OOMFABIBOB  OF  HABM  M  IB 

whstlier  two  sfgnatnes  were  written  by  the  same  person,  ta  inadBBlmibliL 
id. 
t,  Abt  Modb  of  8WB4BIBO  WiTBBB  Whios  Hb  Bbubvbb  Bdtdibo  on  Ui 
oonsoienoe,  b  good  at  oommon  bw,  and  it  seems  that,  nnder  tlie  Dllnab 
otatate,  if  lie  swears  by  the  uplifted  hand,  and  not  on  the  goepel^  he  wfil 
be  presBmed  to  hnTo  eieoted  to  do  eo.    McKkmeif  t.  People,  6& 

See  WiLEB. 
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